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Summary of Conclusion 

The outcome ofthis case involves money and lots of it! All thc customer parties allege 

that ‘I’ampa Electric Company’s (‘“l’EC0” or the “Utility”) waterborne trarisportation ratcs are 

cxcessive by tens of millions annually, but virtually all the Utility’s currcnt coal and coal 

transportation costs are declared confidential and held from the consuming public’s view. 

Further, it secms abundantly clear now that even thc conlidciitial transportation costs arc 

intentionally misleading because they cxclude often substantial costs to get thc coal Iiom the 

mine to thc river barges and, thus, do not reprcsent the 

not confidential, however, and which are difficult for customers to ignorc: are TLCO’s overall 

residential rates, which are 79 percent higher than those orthe Fernaiidina Beach Division of 

Florida Public Utilities Company (“FPUC”) and fully 24 perccnt higher than Gulf Power 

transportation costs. Rates that arc 

C.ompany’s (“Gulf Power”), a non-nuclear clectric utility burning mostly coal, like TECO, 



The Rcsidential Electric Customers have no choice but to pay these rates because TECO 

is a regulatcd monopoly. As shown in Exhibit 1 12, TECO customers using 1,000 kWh per 

inonth pay $99.01.1 lfthcy could switch to the most eflicicnt electric utility regulated by this 

Conimissiog, FPUC in Fernandiiia Beach, they would each Save $524.16 per year! If scrved by 

Gull‘Power thcy would still cdch save $227.16 per year. According to TECO Energy’s 2003 

Aimual Report, TECO sold 8,265 megawatt-hours of residential sales in that ycar,:! which means 

that if all ‘I’ECO’s residential customers could have taken service in Fernandina Beach their 

collective savings would have exceeded $361 million airnually. If all could have bcen servcd by 

Gulf Power, their collective aunual savings would still have exceeded $156 million. It doesn‘t 

require expcit testiniony to understand that this level or excessive rates must necessarily curb 

econoniic devclopinent in TECO’s service territory, whilc, more importantly, depriving its 

residential customers, including the Residential Elcctric Customers, of substantial monies thcy 

could otherwisc have spcnt on food, shclter, clothing, medicines or cducation. The Residential 

Electric Custnmcrs would like to know why the hugc di€€erences for regulated companies 

producing exactly the samc product? 

Presently there are no answers, but the largc and inexplicable variances in the rates 

approved by this Commission for this fundanlentally generic product suggest that: (1) TECO’s 

overall rates are prima €acie cxcessive; and (2) this Conimission is failing in its statutoiy 

rcsponsibility to sce that ‘I’KCO’s rates are just, Ibir and reasonable. While TECO’s basc rates 

are not at issue in this case, the clearly cxcessive and unressonablc rates ‘I’ECO pays its affiliate, 

TECO Transport, which rates are shrouded in cxcessive, unnecessary and inde€ensible secrecy, 

1 Exhibit 112, PSC document entitlctl, “Total Cost For 1,000 kilowatt hours .- Residential Electric Service, effective 
April 15,2004 - December 3 I ,  2004” 
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must be viewed as a significant contributor to this Utility’s ovcrall, unacccptably high rates. 

Keducing TECO’s payments to ‘I’ECO Transport to merely “market-based” rates is the first step 

this Commission can take in bringing the Utility’s overall rates more in line with the more 

efficient elgtric utilities in the stale. 

While there is not sufficient evidcnce in this record to judge whether the rail benchmark 

madc sense fiom the outsct in 1988, therc is substantial evidence to show that it doesn’t make 

sense now and has not for years. That TECO was overcharging its customers €or coal 

transportation to the benefit of its affiliates should havc been apparent if the Commission and 

parties had only studied the available data for other Florida utilities taking coal by rail and water. 

Truc, much of thc data at the Commission was held confidential, but not all of it. For example, 

Gulf Power, which ships by both rail and water, docsn’t purchase from aE1iatcs and has 

substantially lower rates, and doesn’t try to withhold its fuel atid fuel transportation costs from its 

customers. Municipal electrics ship by rail and water and are prccluded by law from withholding 

their cost data, while Progress Energy’s coal shipping costs, even while confidcntial, could still 

be compared to TECO’s. Govcrnoi Bush recently said with respect lo cvaluating Florida’s 

schools, “If you don’t grade, you don’t care.’’ Florida’s regulated elcctric utilitics should be 

compared, contrastcd and graded, but they arc not, at least adequately. 

The evidencc in this casc reveals that TECO issued an RFP for its water coal 

transportation only because it had been pushed by Commission staff to do so. When it did, the 

document was so restrictive by its terms that only TECO Transport could “win,” although it 

didn’t even have to bid to win because it had an undisclosed “meet or beat” or “right o€ first 

2 Page 7, 2003 TECO Energy Annual Report & Proxy Statement, part o f  Staff Comprehensive Exhibit 2. 
3 



refusal” provision in its prior contract that entitled it to win automatically. There was a widely 

held view in the industry that T K O  Transport, as it had previously, would get the contract and, 

as a result, somc vcndors didn’t bother replying. CSXT, the rail provider, wasn’t invited to bid 

and its oKe3 was rejected [or unconvincing reasons when it submitted one nonetheless. As 

expected, ‘I‘ECO Transport “won” because thcre were no “qualified” bids for the river and trans- 

Gulf legs and only one for thc tcrminahig component. TECO’s expert used a confidential 

proprietary coniputcr model to establish “markct” prices for the river and Gulf legs and ’TECO 

Transport was allowed to “meet” the single terminaling bid ~ from a conlideiitial opcrator - 

which bid was highcr than what TECO was paying per the last contiact. The Commission and 

TKO’s customers were left in thc unnecessary and uneiiviablc position of trying to cobble 

togcther “market prices” lrom complicated, often secrct, computer niodcls. This unsatisfactory 

rcsult could have bccn avoided had TECO issued a fair and open RFP and had it donc so in a 

timely manner. 

TECO has nothing resembling a “least-cost” rue1 and hue1  transportation strategy 

designed to minimize its delivered fucl costs.3 Instead, it puichascs and transports its coal and 

other solid fuels in a manner that necessarily results in virtually every ton having to be 

transported by its affiliate, TECO ‘I’ransport. Coal that might be purchased at lower cost and 

shipped at lower cost by rail is a non-starter because Big Bcnd Station will not currently accept 

rail deliveries despite the [act that it would clearly be cost-effectivc for it to do so. South 

American, or other foreign coal, is carried past Tampa Bay and on to the Lowcr Mississippi, 

where it is transloaded at ‘I’ECO Transport facilities and then shipped back across the GulE of 

3 Tcstiinony of Doctor Sansom Tr. Line E, page 1096. 
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Mexico on TECO Transport vessels lo Rig Bend with the result that the a€iliate earns, and 

TECO customers pay for, unnecessary transloading fees and a second Gulf transit. Cost-effective 

modifications to Big Bend Station to allow rcceipl of ocean-going vessels and he1 blending so 

that lower-pst, direct shipments to Rig Bend are possible have not been made. 

TECO’s efforts 10 suggest that TECO Transport’s revenues from transpoi?ing the Utility’s 

coal are immatcrial are unconvincing, as are its suggestions that the business, if lost, could be 

made up elsewhere. T K O  Encrgy’s 2003 Aiiiiual Rcport, entered into the record as part of Staff 

Exhibit 2, paints a substantially different, if not despcrate, picture. ‘TECO Uncrgy, secmiiigly a 

holding company of holding companies, and with a myriad of subsidiaries and arfiliates probably 

unknown to its average electric custoiner, lost over $909 Inillion in 2003 from its failed 

wholesale cnergy stratcgy and could clearly use the money: 

Our Linancial results fbr 2003 reflcct the write-OKs associated with 
our decision to exit from our owncrship or  thc two large nierchant plants, 
which are included as discontinued operations, and losses incurred at the 
nierchant plants. The net loss in 2003 was $909.4 million, primarily due to 
$1,084.1 million of charges detailcd in the following table. 

(Page 2, “Rcsults Summary” 2003 Annual Report, Coinposite Exhibit 2.) (Emphasis supplied.) The 

‘‘lactors” and ‘‘risks” that are laid out in the “Investment Considerations” and “General Business and 

Operational Risks” sections of the Aimual Rcport make compelling reading and serve to highlight 

the importance to thc corporate parcnt ol‘ retaining all of the coal transportation revenues. (2003 

Annual Report, pages 3 1-35). 

The coal transportation revenucs flowing from ‘I’ECO’s customers through to the pasent 

corporation are not insignificant. As reflected in the 2003 Annual Report, roughly 40 percent of 

TECO Transport’s $260.6 million rcveiiues that year, or $1 04.2 million, came from hauling TECO’s 
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solid fuels. (2003 Annual Report, page 34.) TECO Transport’s 2003 net income was down 

substantially from thc prior year, due in part to disappcaring busincss from T K O :  

Net incoinc in 2003 was $1 5.3 million, before a $0.8 million charge for a 
‘change in accouiitiiig principle, compared with $21 million in 2002. The decrease 
w r i m a r i l y  due to lower tonnave for Tampa Electric due to the conversion of 
the Gannon Station fiom coal to the natural gas fired Rayside Station, continued 
weak results from the river transportation and terminal businesscs due to lower 
northbound shipincnts and a very competitive pricing environment . . . . 

(2003 Annual Report, pagc 11.) (Emphasis supplied.) Clearly, any TECO modifications made 

to directly accept €ooreign coal at Big Bend Station, 01. to take mil-delivcred coal would 

necessarily dcprive TUCO Transport, and, thus, the corporate parent, TECO Energy, of 

desperately needed revenues. 

The “TGCO Transport” section of the 2003 Annual Report, at page 1 1-1 2, also effectively 

puts thc lie to TBCO’s hcaring testimony that “backhaul” revcnues were effectively insignificant, 

if not non-existent. This section makes clear that TECO Transport relies heavily on northbound 

(rcad as backhaul) shipments of iniportcd raw materials, consisting of steel, imported furnace 

cokc and petroleum coke, ainorig othcrs. (2003 Annual Report, pagc 12.) 

This Cominission should not allow TECO to constrain it solcly to examining computer 

model innards in order to divine conipetitive rnarkct prices for coal transportation services as a 

result of its failure to properly seek compctitive bids for the transportation o€its coal. Rather, the 

Commission should compel T K O  to rebid the transportation contract, to includc the clearly 

viable rail option, and should publicly announce that it will referee the results. Necessarily, any 

rebidding must iiiclude affirmative statements that biddcrs will not be wasting their time and 

effort due to a TECO Transport right o€ first re€hsal. 
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If the Commission determines that it is incapable of rcquiring ‘I‘ECO to issue a fair and 

open RFP and lhat it is, thus, fnrccd to make the bcst OS the situation by dcterniining €rom this 

rccord “market-based” transportation costs so that disallowances can be made to bring TGCO’s 

ratcs closerJo thc rest ol‘ the elcctric ulilitics it regulates, then it should do thc following: 

(1) Declare thc Order No. 20208 rail benchmark to bc cxcessivc, ineffective and 

inapplicablc on a going forward basis; 

(2) Adopt the recoinmendations and adjustments put €orth by Public Counsel’s 

witness Mike Majoros €or the river segment of the transportation route. After all, Public 

Counscl’s adjustmcnts are .just common-scnse and obvious reductions lo TECO’s witness 

Dibner’s “black box” model’s excessive results. Firrtherniorc, witness Majoros’ adjustments 

lead to rates that are confirmed by rates charged by Gulf Power to its customers; 

(3) Use the terminaling rate last paid to ‘L’ECO ’I’ransport’s Davant terminal under thc 

old contract, not the higher bid received fiom the other tcrmiiial operation on the Lower 

Mississippi. AlIowing TECO to incrzase the costs to its cuslomcrs by use of the “ m e t  or bcat” 

provision of thc old contract delies not just coninion sensc, but minimal regulatory standards, 

especially given the nature of the coiporale sclf-dealing here and TBCO’s overall indefensibly 

high rates; 

(4) Adopt the cross-Gulf rate rccommendcd by REC’s witncss Dr. Anatoly Hochstein. 

While bids resulting h m  ii fair and open RFP process, to include the rail alternative, are 

preferable to “modeling” numbers, Ur. Hochstcin’s results, which are based on the 

comprelieiisivc and widely utilized U.S. Army Corps o r  Engineers’ data, are clearly more 

supportable and reasonable than TECO witnesses Dibncr’s secret proprietary model. 
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Furthermore, Dr. Hochstein’s adjustments arc fully supported by the non-confidential 

transportation cost data filed with the Conimission by Gulf Power, as wcll as by the declassified 

shipping data in the record from both TECO and Progress Energy. 

( 5 ) i  The total per ton adjustment should be the confidential reduction rccommendcd 

by Doctor Hochstein at page 780 ol‘the transcript. If adopted, his recommended could save 

TECO’s customers ten?. of millions of dollars annually; 

Additionally, to cnsurc the intolerable situation the Commission and TECO’s customers 

find thcmselves in presently is not repcatcd in four or five years, the Commission should further: 

Ordcr TECO, as part ol‘ the ongoing annual fuel adjustment proceedings to adopt ( 6 )  

and publish an overall “least-cost’’ coal and coal tiansportation policy. Such a policy should 

include an inventory of all coals serviceable in TECO’s boilcrs as well as an examination or  

which mine locatiotiltranspoi~ation modes will result in the overall least cost of coal as measured 

in ccnts per RTU. Only in this way can the Commission dispel the clcar perception, if not 

actuality, that TECO purchases its coal, irrcspective of its price, to justify shipping all of it by 

‘I’ECO Transport. Consideration 01’ such a policy shoiild necessarily include an examination of 

the benefits-costs of: (a) modiljling Big Bcnd to receive ocean-going vcsseis directly without 

transloading in Davant; (b) modifying Big Bcnd to accomplish all necessaiy blending for its 

boilers and those at Polk Power Station, so that transloading and blending at Davant with the 

accompanying cross-Gulf shipping by TECO Transport, can be avoided where cost beneficial; 

and (c) modifying Big Bend to rcccivc rail deliverics, when doing so would allow TECO to 

accept rail-delivered coal wherc thc combined cost of the coal and rail tiansportation, plus the 
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costs of any rail modifications, would allow lower-cost delivered coal than somc now being 

delivered by TECO 'I'ransport; and 

(7) Ordcr TECO to work with Commission staff and the parties to this docket on the 

drafting ofp fair and open RFP for coal transportation for the contract to follow the current 

contract. This work should begin at least a full year prior to the expiration of the current contract 

and should include: (a) a statcmcnt that bids c l c d y  may be for scgmeiils of the route, not the 

h l l  requircmcnts; (b) that rail deliveries are acceptable; and (c) that the RFP state that TECO 

Transport will bc required to bid simultaneously with other vendors and will not have a right of 

first refusal 

BURDEN OF PROOF 

Coinmissioner Deason got it exactly right 011 the burden of proof during the hearing when 

hc said: 

COMMISSIONER DEASON: I can share some initial thoughts, but it would be 
very preliminary at this point. But, in my opinion, it is clear that the burden is 
upon TECO to justi€y the prudcncy of their costs. 'I'hc Coinmission has employed 
a certain mechanism, which was thc benchmark. That vcry mechanism has come 
into question as to its adequacy or its appropriateness and whether it has outlived 
its usel'ulness. Aut that doesn't incan that the burden still doesn't rcst with TECO. 

(Tr-1128). That thc burden orproof is completely and totally the regulatcd utility's is so 

fundamental and well established as to requirc no citation of authority to this Commission. 

CONCLUSIONS OF LAW 

9 



The Residentid Elcctric Customers have rcviewed CSX Transportation’s (“CSXT”) 

Legal Brief to be filed in its post-hearing brief and adopt it as their own in its entirety. 

Specifically, the Residential Electric Cuslomars agree with CSXT that (1) the Commission’s 

prior orders-and any stipulations approved therein do not restrict this Commission’s actions in 

this docket; (2) this Commission has the statutory authority and obligation to (a) require ‘I ECO to 

conduct a new, fair and open R1T process; (b) to supervise the “winners” of the WP process; 

and (c) to require that TECO enter into appropriate contracts with the “winners” of the RFP 

process for the bencfit of all ol”l‘l<CO’s captive customers; ( 3 )  that the Commission has the 

authority to requirc TECO Lo negotiate in good faith with CSXT for the installation of coal-by- 

rail deliveiy facilities at Big Bend aiid to mcaniagIh1ly maiiagc competition between the water 

and rail transportation of its coal deliverics to providc the lowest possible fuel supply costs for 

the benefit of its customers; and (4) that the Commission should open another docket for: (a) the 

puipose of investigating 1 GCO’s intentional practice of buying coal “freight on board barge,” 

which has the result of coiiceaIiiig thc true cost of its waterborne transporlalioti, and (b) for the 

purpose or determining the amounts T K O  should be required to refund to its customers as a 

result of its deceptive practices. 

STATEMENT OF THE FACTS 

The Residential Electric Customers do not intend to fully describc the “Statement of thc 

facts” in this proceeding, which, of course, are rather lengthy. Rather, the RGC will adopt the 

collective statemcnts of the facts as presented in the briefs of the other customer partics, namely, 

Office o€ Public Counsel (“Public Counsel”), Florida Industrial Power Users Group (“FIPUG”), 
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and the CSX Transportation (TSXT’’), and will cite below to specific relevant facts in thc record 

in arguing their positions on thc three issues major issucs in this case. 

ARGUMENT 

ISSUE 4: $ 

KES. CUST.: 

Should the Commission modify or eliminate the waterborne coal 
transportation benchmark that was established for Tampa Electric by 
Order No. PSC-93-0443-FOF-IC1, issued March 23,1993, in Docket No. 
930001-EI? 

*Yes. The benchmark allows for unreasonable aiid cxcessive cost rccovesy 
aiid should bc elirninatcd. TGCO should be conipclled in the Culure to fairly 
and opcnly bid for transportation services. Any transportation leg not 
receiving adequate bids should be returned to cost of service regulation. 
Othcrwise, services shouId be awarded to the lowest qualified bidder.” 

Discussion: 

Per Order No. 20298, which acccpled the TECO/Public Counsel stipulation providing for 

the “Benchmark Transportation Calculation,” it is clear that this stipulation arose from the 

testimony of Mr. Hugh Stewart, a Genera1 Engineer at tkc Federal Energy R~g~ilatory 

Commission, who was tcstifying in the docket 011 hehaIl of Commission staff. As reflected at 

page X olthe Order (Comp. Ex. 6): 

On cross-examination, Mr. Stcwxt acknowledged that he had developcd 
a “sanity chcck,” using thc publicly reported rail coal ratcs paid by Florida 
municipally-owned utilitics, which showed that the toVal transportation 
costs paid by TECO tu its affiliate were less than the surrogate rail cost. 

Interestingly, although Mr. Stewart’s “sanity chccl? and the transportation benchmark 

were based on publicly reportcd rail tariffs offered to FIorida niunicipal elcctrics, existing and 
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actual rail rates to the Gannon/Tampa Ray area were readiIy available, although presumably held 

confidential: 

Except for a small (less than ten pcrcent or about 500,000 tons per year) 
share of TECO’s rcquirernents of GatIiff s sales, which arc delivered to 
Gawon Station directly by rail, all of TECO’s coal is delivered to Big 
Bend and Gannon Stations by barge under the direction of TECO Transport 
and Trade Corporation , 

(Comp. Ex, 4 ,  Order 20298, at pagc 4.) As reflccted in this record, not only did the rather wide 

and consistent gap bctween the rail bcnchmark and the actual waterborne ratcs paid argue from 

the beginning that the benchmark was excessivc, so, too did the actual rail rates to Gannon versus 

the rail benchmark. 

As reflectcd at page 24 of Order No. 20298, the rail benchmark used the average of the 

lowest two “current publicly available rail rates to Florida utilities on a cents per ton mile basis” 

and then multiplied that number times the “weightcd average rail miles from all coal sources for 

‘I’arnpa Electric to plants.” 

Flaws in the Rail Benchmark as used 

As noted by Doctor Sansom a1 pagc 1090, not only is thc rail benchmark flawed, but so 

too is Ms. Welilc’s defense of it for TECO: 

Yes. But, of course, she has a very serious flaw in her data. When shc 
uses thc TECO ‘l’ransport rate, she docs not include all thc transportation 
for thc water move in her number, which is an absolutely fatal flaw. It 
is like your kid camc home from school and said he made straight As. 
And you said, ”Well, how did you do in Spanish?” And he said, “I got an F. 
Oh, I made straight As all the other ones.” 

* * *  

Well, she fails to tell the Commission that an important transportation 
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component of moving the coal from the mine is moving it fiom the mine 
to the barge. So she is comparing apples and orangcs, cven if the benchmark 
were correct, which you are looking at a document that shows that it isn’t. 

So, as is clearly reflected in the now declassified Fl’SC Form 423s for TECO contained in 

Exhibit lo!, the rates TECO louts for its waterborne transportation as being clearly advantageous 

to its customers versus the rail benchmark don’t tell the complete transportation story since the 

coal is purchascd FOB barge and, thus, the niinc to bargc transportation cost is concealed in the 

cost of tlie coal. 

Just as importantly, the inadequacy ofthe rail bcachmarlt is dernonstratcd by its failure to 

compare to the rcal world pricc of dclivering coal by rail to the Tampa Bay area. As testified to 

by Doctor Sansom, the rail bcnchmark For the year 2000 was $26.23 per ton, whereas the 

declassified 423s for that year show CSX deliveiing coal fiom the same region for $16 pcr ton. 

(l‘r. 1090- 109 1 .) ‘l‘lic difference is r6: 10.23 or 64 percent ovcr the actual cost of rail transporkation 

to Gannon that month. Similarly, lor May, 2001 the rail benchmark would declare that anything 

below $23.87 was reasonable for TECO to assess to its customers, whcreas the dcclassificd Form 

423 for that month showcd the actual cost per ton for rail shipments to Gannon was $16.35. (Tr. 

1092-1093). The differencc hcre, $7.52, is 46 percent higher than the actual cost of rail 

transportation to Gannon, hardly a ringing endorsement that the amounts paid to TECO 

Transport for waterborne transportation are reasonable, let alone a bargain. 

No provision oClaw or prior Commission orders precludes the reduction of affiliated coal 

transportation costs recoverable in customer ratcs and, indeed, this Commission has a statutory 

mandate to rcduce the level of tlie recovery and to reduce it substantially. TECO has too long 

enjoyed a fiec ride trading on the “wisdom” or “heroics” d i t s  leaders forming its waterborne 
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coal transportation system nearly 50 years ago. As revealed in Ordcr No. 20298, the inherent 

suspicions resulting from the affiliated and, thus, less-than-arms’ length coal transportation 

contracts were lurther complicated by affiliated coal purchascs. Order No. 20298 didn’t mandate 

the use of the rail benchmark in 1988, it merely approved its stipulatcd use by agreement of 

’I‘ECO and Public Counscl. 

Specifically, and initially, TECO made an exception to its alniost exclusive use of the 

affiliatcd waterborne transportation system whcn it used CSX rail to ship affiliatcd Gatliff coal to 

its Gannon Station. I t  did so for years up to 2002 when it convcrted Gannon to natural gas. The 

entjrc timc the Commission was using the constructed rail benchmark based on published rail 

tariffs (not the actual lower rates reflecting volume discounts) to Florida municipal elcctrics, 

which rates were not conlidential, to determine if I’LCO’s confidential water rates were prudent 

and reasonable, it cffectively overloolced thc level of actual rail rales to Gannon Station, which is 

just a short distance from the Big Rend Station. If TECO is now arguing that CSXT’s proffered 

raiI service to Rig Bend cstablishes a “market,” which it is, wouldn’t it havc been more 

reasonable to judgc what ‘I‘ECO was paying its affiliate by comparison to what it was paying the 

non-affiliated CSXT? We submit that it would have been and now declassified cost data for both 

running back to 1994, especially as compared to thc benchmark lor those years shows both that 

thc benchmark made no scnse and that the water rate was excessive by contrast to the CSXT’s 

Cannon rate. 

Doctor Hochstein, an intcrnationally recognizcd expert on maritime, ports and waterways 

matters, tcstifying on behalf of the Rcsidential Eleclric Customers, stated that he saw as the chief 

flaw of the rail benchmark (1) that he thought that actuai market prices for the transportation- 
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related services should have been determined, when possible, instead of applying rail rates as a 

proxy, and (2) rail rates for much of the Midwestcrn coal in question, depending upon the 

distance from the mine to the river, would almost always be greater than water rates, with the 

result that tgsting water rates by use of a rail-based proxy was not econoinically sound. (Tr. 720 

and Comp. Exhibit 97, Depo. of Doctor Hochstein, pages 48-51 .) 

At this point it might be appropriate to attempt to dispel the notion ‘TECO has persisted in 

advancing that tlierc are unaherablc and fundmental differencas in thc prof‘essional opinions o f  

Doctor IIochstein and Doctor Sansom, such that the customers should lose and TECO prevail 

hem TECO attempted at licaring to makc a big deal of the fict that in Doctor Sansom’ 

deposition. 

As pointed out on cross of Doctor Saiisoni at hearing, he said of one of Doctor 

Hochstein’s statements in his preliled dircct testimony, “I read that statement, and 1 thought he 

was incredibly stupid,’‘ and of a second of Doctor Hochslein’s statements in his testimony, “‘That 

was another dumb statement.” 

Doctor Sansom, it’s true, had thesc reactions in his deposition, acknowledged thcm at 

hearing (TI. 1136-1137) and pointed out he had apologized “for the tone”he used. Given these 

“facts,” is Doctor Sansom’s verbal fisticuffs, notwithsanding his apology for the toiic, reason 

enough for the Commission to give the point and match to TBCO? We think not. 

What ilTECO alleges in its brief that Doctor Sansom and Dr. Hochstein “have 

diametrically opposed opinions on the cconomic cffkiency of waterborne delivery of coal to 

Tampa Electric’s Big Dend and Polk Power Stations versus rail delivery.” Even if it were true, 
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we would suggest that THCO still doesn't belong in the winner's corner just yet. Rut it's not 

true! 

Wheii qucstioned by Lce Willis about Doctor Sansom's responses in his own deposition, 

Doctor Ho$stein responded with good grace and humor and, more importantly, qualified his 

prefilcd testimony to essentially say that waterborne transportation ol' bulk cargo would be 

expected to be less cxpciisive than rail, but not in all cases, and certainly depending upon the 

mine origin's distancc from the rivcr. It is probably fair lo say that Dr. Hochstein concluded that 

you have to run the numbers in each case to be sure which mode is lcss expcnsive, but the 

Coininission wouId do bcttcr to read this specific exchange bctween Mr. Willis and Doctor 

Hochstein and to decide for itselC 

BY MK. WILLIS: 

Q. Okay. And you also say: T h u s ,  the rcasonahleness of the waterborne 
rates paid should properly be measured by comparing them to other comparable 
waterborne rates, not by applying the rail rate per ton mile to the rail distance fiom 
the Midwestern ficlds to Big Rend." 

A. That is exactly my opinion. 

Q, Would you agrce, then, that 'TECO Transport could always provide a 
lowcr cost coal Iranspoitation service from the Midwest to Tampa than the 
railroad? 

A. 1 have not done quantitativc coniparisaiis of tlicse two modes o€ 
transpoi-tation. I believe that for certain areas when mines are Iocatcd close to 
navigablc waterways, waterways in gcneraI would be less expensive. I do not 
deny, if a ininc is located someplace else, sometimes the railroad might be more 
cost competitive. But for the mines located along waterways, 1 do believc that 
waterborne transportation is the lowest cost transportation. 

Q. So you would also agree with me, would you not, that i€ you were 
conducting a market test, that onc reasonable way to do that market test for a 
waterborne carrier would be to look at the rail rate and to be sure that the 
waterborne rate was below the rail rate; isn't that correct? 



A. It depends on the objective and the task. If we conduct a calculation 
between two modes of transportation, then routinely that's exactly what we do. We 
calculate cost by water traiisportalion for planning purposes, with rail 
transportation, and select the most effectivc modc of transportation. It does not 
mean, howcver, that railroad cost can be used as a sufficient measurc of 
watejbomc rates. 

Q. Rut you would expect thc waterborne rate to be bclow the rail rate, would 
you not? 

A. Yes,] do. 

Q. 
Kobci-t Sansom ycsterday? 

Elas Mr. Twomey talked with you subsequent to thc deposition of Dr. 

A. Yes, he did talk to ~ e .  

Q. 
testimony? 

Did he tell you about Dr. Sansom's testimony with respect to your 

A. Not in any dctails. He inentioncd that that was a question, that he 
disagreed with some of our findings. That's what Mr. Twomey mentioned to me. 
Not in any detail, I did not listen lo this conversation. And that's all what I know, 
that's all Mr. Twomey told me. 

Q. 
on it. 

I want to read you cxaclly what he said, and tlicn I want you to comment 

A. All right. 

Q. The question poscd to him was: "DO you agree or disagree with Dr. 
Hochstein's statement at pagc 5, lines 2 through 3 ofhis testimony, that coal fioin 
the Midwest coal fields can only ralioiially be transported to Tampa Electric's Big 
Bend Station by water? His answer: "I read that statement, and I thought lie was 
inwcdibly stupid." 

A. (Laughter.) That, Mr. 'lwomey did not tell me. I ani very disappointed 
bccause Ur. Sansom a p p c a d  to me to be a vcry nice individual. Again, I stand 
for this statemcnt. But I would like to emphasize that it is not a quantitative 
statemcnt, it is a qualitative statcrnent. And quite possible that for specific mines, 
for specific locations, the rail might be less expensive. It is possible. However, in 
gcneral, in general, to move large quantities of coal from the mines located in 
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direct proximity to waterways, my expectation is -- and I emphasize expcctation -- 
that water mode would be less expensive, with all due respect to Mr. Sansoin. 

MR. TWOMUY: That son-of-a-bitch. 

fLau ghtcr . ) 
L 

BY MR. WILLIS: 

Q. I want to rcad you another stateincnt that was said in the deposition and 
get you to coninient on that. The question posed was: "Do you agree us disagrce 
with Dr. IIochstein's statement on page 14, lilies 16 through 17, that water 
transportation of bulk cargo when available is almost always less expensive than 
rail? His answer: "That was another dumb statemcnt. 'I 

A. Now I am accustomcd to this remark. (Laughter.) But I still stand for my 
statcnient. I emphasize once and once aaain il is a qualitative statement which 
dcscribes a gcncral situation, nothing original about that. It is common 
knowledge. And that's why huge amounts o r  bulk cargo is moving along the 
Mississippi River system. Again, it does not mean that in ccrtain specific 
situations, it dcpends on thc location of a region and the location of the 
destination, railroad might be less expensivc. I don't deny that. As a general 
statement in most of thc cases water transportation would he a lower cost and 
considerably. Now, again, I cmphasizc considerably lower, especially per ton 
mile. 

(Comp. Exhibit 97, pages 48-5 I of Doctor FIochstcin deposition.) (All emphasis supplied.) As 

may be asccrtained, thcrc is no serious disagrccment bctween the two doctoss, let alone any bad 

blood. Which transportation tnode is less cxpensivc is largcly fact dependent, depending chietly 

on how fir the mine is from the river, although, as is discussed clsewhere in this brief and i n  the 

briefs o f  other customer parties, head-to-hcad comparisons of rail versus waterborne rates are 

always more useful, and certainly more honest, Xihe costs tu get thc coal to the water and loaded 

on the barges are included in the water rate and not disguised in the FOB barge price of the coal. 

Drs. Hochstein and Samson are in agreement that the rail benchmark is fatally flawed and should 

be discarded, while thcy are also in apparent agreement that whether a given coal may be 



transported lcss expensively Lo Big Send by eithcr water, or rail, is a fact-dependent question, 

which, necessarily requires a case-by-casc cxaminatioti. 

Conclusion: 

Notjeven TECO has made a serious attempt to defend the retention of the rail benchmark. 

All other parties, including Commission Staff, have dismissed it as substantially overstaling the 

“market price” for coal transportation lo Big Bciid with the result that TECO has bcen able to 

overcharge its custotncrs for waterborne coal transportation. The Commission should eliminate 

the benchmark and find a morc realistic measurc for determining the rcasonablcness of TECO’s 

coal transportation charges. 

ISSUE 2: 

RES. CUST.: 

Is Tampa Elcctric’s June 27,2003, rcquest for proposals sufficient to 
determine the current market price for coal transportation? 

*No. The RFP was flawed in numerous respects as was the evaluation of the 
few bids received. Thus, it cannol bc used to determine the current market 
prim for coal transportation.” 

Discussion: 

Perhaps the most obvious indicator of the sufficiency, fairness and openness of 

TECO’s June 27,2003 WP is the [act that with over $140 niillion in transportation revenucs on the 

table (40% of $260.6 million) virtually no companies submitted bids. This, in a market in which 

TECO witness Uibner tcstificd the inland or rivcr market wils out of balance with there being a 

greater supply of vesscls than demand for their scrvices and “the lower Mississippi River rivcr-to- 

ocean barge terminal scrvices marlet dominated by two major companies that are adjusting to 

reduced demand, evcn as inany of their costs are fixed. Consequently they are fighting aggressively 

for business." (Tr. 60-67.) Witness Dibncr testified that the ocean segment was in balance with f i l l  
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employment in the doincstic sector. (Tr. 67.) He also tcstified that lie thought the RFP’s conditions 

were reasonable and appropriate to the market and the services TECO was soliciting. (TR. 68.) IIe 

stated that aside from the two rail solicitations that wcre testificd to by TECO witness Wehle, TECO 

reccived one bid for inland services, which he rccomrnended as being non-compliant because the 

vendor was in bankruptcy and because it only offered lo carry about 20 percent of the total volume. 

(Tr. 8 1-83.) The one terminal operator, whose identity was confidential, was in compliance, so 

witness Dibncr used its bid to establisfi the market price. (7‘1.. 83-84.) 

Doctor Hochstein advanccd numerous criticisms of the rECO RFP, as did Doctor Sansom 

and others. Doctor Hochstein’s criticisms, which he said limited thc number of vendor rcspondents, 

included the following industry “non-standard” rcquireincnts: (1) the “range of volume” requirement 

that placcd a tonnagc range of from 2 to 5.5 inillion on preferably a single provider without breaking 

the volumes up into long and short-term contracts; (2) a “demurrage requirement’’ placing 

rcquirements on ports usually bornc by carriers if t h y  fail to iiieet schedulcs; (3) a “storage 

requirement” at the termiiial placing suhstantialIy more demands on a terminal than was coimnon in 

the industry; (4) a requirerncnt for eight, separate storagc coal piles, which he thought highly 

unusual; ( 5 )  a too restrictivc “payment schedule;” (6) a requirement for weight measuieinent that he 

thought unrcasonably placed risks on ports, not standard in the industry; (7) a “cargo loss 

requirement” that was non-industry; and (8) a “no-cost expedition of shipment” requircment he 

believed to be non-standard. Dr. Hochstein tcstified that the consequences o€ these requirements 

would bc to liniit RFP responses and to necessarily increase the bid amounts of any bid received. 

err. 721-72s.) 

Doctor Hochstein testified that the “all or nothing” requirement or preference of the RFP 
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severely limited, or even precluded, eligible rcspondenls becausc it was well known in the industry 

that there were no companies with sufficient ocean-going vessels to carry the maximuni tonnages, 

but that there wcrc carriers that could have bid on partial requirements. (Yr. 732.) Doctor Hochstein 

testified th$ he believed that there were at least six inland barge companies with the capacity to carry 

the full rcquirements of the river leg, but that the integrated preference put them off because they 

were incapable of it, plus the fact that many assunied that the contract would necessarily go to TECO 

Transport as it had in the past. (Tr. 733-737.) 

In light of liis conclusion that the rail benchmark was fatally flawed, Doctor Hochstein 

concluded that markct prices should be ascertained, first, by the usc ofa fair and open RFP in which 

TECO ‘Transport would have to bid and with a statement that there would be no right of first refiisal 

to the aIfiliated company. He statcd that hc believed that a fair bidding process should result in 

market priccs being cstablished through the coinpctitive bidding process for both the river and 

terminal components, but likcly not the Gulf leg. The Iowcst qualified bidders should be given the 

business for the first two componcnts and the Commission should return to a cost ol’ service 

methodology For thc Gulf leg if no inarkct price could be cstablished through the RFP process. (Tr. 

738-745 .) 

Conclusion 

Through its many restrictive industiy non-standard provisions, the TECO RFP was designed 

to rail, or at least “fail” in the sense that it would eIicit any non-affiliated responses that could be 

taken seriously. The killer restriction, of course, was thc undisclosed right of lirst re€usal that 

allowed ‘L’ECO Transport not to cnter the expensive and time consuming fray of preparing a bid, 

while still corning in at the end to claim the prize, even in cases, as with the terminaling award, it 
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could “meet” a bid that was even higher than what it was earning before and in a maskct in which 

witness nibner said the participants were “fighting aggressively for busincss.” The RFP was a 

complete and total failure, as it was intended by ’I’LCO to be, and it should be rejected with the 

requireme$ that TECO start over and in a fair manner. 

ISSUE 3: Are Tampa Elcctrfc’s projected coal transportation costs €or 2004 
through 2008 iinder the winning bid to its June 27, 2003, request for 
proposals for coal transportation rcasonable for cost recovery purposcs? 

RES. CUST.: *No. Tampa Electric’s proposed chargcs are excessive and inflated as 
compared to “market” ratcs as established through customer party testimony 
and rates paid for comparable services by other regulated and municipal 
electric utilitics.” 

Discussion: 

Terminal Ratc 

‘I’CCO dccided to usc thc one terminal services bid witness Dibner found to be qualified, 

which, fortuitously, despitc the weak markct, happened to be higher than what 1LCO Tmnsport was 

alresrdy charging at its Davant operation. Allowing TECO Transport to incseasc its charges in a 

weak markct and without having to bid is simply ridiculous and clearly unacceptable. Furthermore, 

there is evidence in the rccord in Exhibit 65 to show that Prngrcss Energy is paying $1.97 per ton for 

terminaling and trandoading services of the samc type being provided to TECO by TECO ‘l’ransport. 

The Progress Energy rate is significantly below the confidential rate being charged lo TECO. The 

$1.97 is clearly a “market rate.” In ordcr to get the pot light, the Commission, at a minimum, should 

reducc the amount providcd for by the new contract by the diffcrcnce betwecii the new contiact rate 

and $1.97. Then, in ordcr to eliminate the absurdity of allowing TECO Transport to “mect” a higher 

rate than what it was already charging under the old contract, the Commission should further reduce 
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the allowable rate by the difference bctween the old and new termhaling contract rates. 

River Rate 

Absent requiring TECO to rebid the river transportation in a fair and open manner, the 

Commissio8 must construct a fair and reasonable rate, which apparently possible, although 

cumbersomc, 

Gulf Power, which has substantially lower overall rates than ’I‘ECO and which does not 

attcmpt to shield either its coal or coal transportation costs from its customcis, ships coal €om, 

amongst other places, the Cook dock to lntcinational Marine Terminals (“IMT”), which is just across 

the river from Davant, for transloading to Gulfs  Crist Plant near Pcnsacola, but also ships coal 

directly from the Cook dock straight to thc Crisl Plant. As reflected in Exhibit 71, the never 

classilied Yorm 423-2tb) for Gulf Powcr for thc month of January, 2001, reveals, at line 4, that the 

ratc Gulf Power pays [or the combined river and trans-Gulf shipment to Crist Plant, which in this 

case involves an Intercoastal watcrway movc, which is necessarily more expensive than T K O ’ s  

trans-Gulf shipments bccause the number orbarges per tug are liniitedto just four, is a total of $8.77. 

Likewise, at line 8 of the same exhibit, is reflccted that Gulfl’ower pays $5.17 for just the IMT to 

Crist Plant trans-Gulf move. The diffcrcnce is $3.60 perton, which, necessarily is what Gulf Power 

pays for thc river ley.  Contrast this iiuniber to the much higher and confidential number for river 

transportation that ‘TECO supports on the basis of witncss Uibner’s confidential and proprietary 

model. ‘J’ECO should be limited to no inorc than $3.60 per toil for its comparable Cook dock to 

Davant trips and comparably reduced amounts for river voyages of varying distances. 

Another route the Commission may take to arrive at an appropriate river rate for TECO is to 
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malie thc backhaul adjustnient proposcd by Public Counsel witness Majoros for the river, which is 

reflected in Exhibit IS.  While the adjustment is confidential, it is based upon the roughly 30 percent 

river baclhaul arrived at by witnesses Hochstein, Majoros and Dibner. These are revenues going to 

rECO Trasport as a direct rcsult olthe forward, or southbound, hauls being performed for TECO, 

and TECO and its customers should be given credit for them, especially since Majoros’ adjustment 

to Dibncr’s model’s number brings the TECO nunibcr substantially closer to the $3.60 perton Gulf 

Power publicly reports paying from the Cook dock to IMT. 

Ocean Rate 

Witness Dibner has used his conlidential proprietary niodcl to, predictably, calculate a 

confidential “market rate” for the ocean or trans-gulf leg from Davaiit to Big Bend. His confidential 

rate is, curiously, somewhat greatcr than thc publicly reportcd rate TECO Transport provided to JEA 

for shipping pctcoke fiom Texas to Jacksonvillc, a distance that is roughly twice the distance from 

Davant to Big Bend. (Exhibit 16 and Ti-. 308) The Wchle suggestion that the lower rate was 

supportrd by the JEA move bcing a “spot” contract rate is both inconsistent with the duration of the 

JEA work by TLCO Transport, as well as with Doctor Hochsteiii’s testimony that spot contracts 

demand a premium, not a rcduced rate. (Tr. ~ 758.) 

Using 1J.S. Army Corps oPEngineers’ data, Doctor I lochstein calculaled that a full recovery, 

or replacement, rate for the Texas to Jacksonville route would be $1 1.59 for a 25,000 ton ship, 

assuming no backhaul, which is substantially less than the $9 rate charged to JEA. (Exhibit 55.) 

This rate to JEA compares very favorably to the actual ocean rate witness Dibncr calculated as 

market-based, which, in turn, is substantially more than the $5.12 per ton late Doctor Hochstein 

calculated as bcing a Iedsoaable rate. (Tr. 763.) 
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Doctor Hochstein’s model uses well-established U.S. Army Corps of Engineers shipping cost 

data to arrive at a “cost-bascd’ rate for the ocean leg, as oppose to the more esoteric methodology 

advanccd by witness Dibncr. It should bc noted, as has hc, that the data Doctor IIochstein uses is €or 

self-propelkd vessels, which have higher crewing requirements and, which, therefore, are typically 

more expensive to operate than the “rule-busting” tug-barge conibinations operated by TECO 

‘I’ransport. Doctor Hochsteiii calculatcs that if TECO ’Transport had to compete with foreign ships 

on foreign to IJS routes it could cominand only $2.1 5 per ton. (Yr. 766.) 

With rcspect to ‘TECO’s notable failure to use foreign coal, as opposcd to Gulf Powcr’s rather 

substantial use of it (Exhibit 57 & 60), Doctor Hochslein testilks that it is his beliefthat TECO 

could arrange to take foreign coal in a cost-efficient manner, either directly at Big Bcnd or near by, 

with thc result that it could avoid the transloading at Uavant and the shipmen1 back across the Gulfto 

Big Bcnd at the sizcable savings rcported at line 9, ‘l’r. 769. It is Doctor Hochstein’s testimony that 

‘I’ECO has the neccssary land at Big Bend to perform the necessary blending and, further, that cost- 

effcctive improvements, with some federal funding assistance, could casily be made to take the 

ocean-going foreign coal vessels of somewhat greater draft. (Ti-. 768 - 779. j The savings perton he 

calculatcs would be tlic number at linc 12, pagc 775. 

In summary, Doctor Hochslein concludes that TLCO could rcduce its transportation costs in a 

manner that would savc its customers in excess of $10 million annually (actual conlidential number 

at liiic 9, page 780) “if there is a more reasonable proxy calculation €or thc market rates” and that the 

total savings could be at lcast two or three times that amount (actual savings at line 12, page 780) “if 

the entire pattern of transportation is modified in favor ofdirect delivery or foreign coal. (Tr. 780.) 

Conclusion 
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The rates which TECO has committed to pay to its sister company, TUCO transport, for thc 

next five years to provide TECO with waterborne transportation service, and which it seeks to 

recover from ratepaycrs, are exccssive and unreasonable. Such rates should be rejected and 

substantial& rcduced 

TECO’s Request for Proposals (RI;P) issued in 2003 was fatally flawed primarily because it 

contained numerous industry noli-standard requirements that either discouraged vendors from 

rcsponding, or, if they did respond, would have necessarily incrcased the bids. These requirements 

clearly limited the nuniber of responsive bids. Additionally, it is cIear that some potential bidders 

dcclined to re5pond because or the perccption that the contract would be awarded to TECO Transport 

no matter the level or unaffiliated bids. Although it was not publicly disclosed, thc fact was that 

TECO TI ansport had a “mcct or beat” provision in the prior contract that allowcd it to “win” the new 

contract merely by niccting the price ofrering of any unaffiliated vendors. Furthermore, the KFP 

also stated a preference for integrated service and provided an uiircasonably short period for 

responses. The integrated service prefcrence necessarily limited the nuinbcr o f  potential 

respondents who might have bccn capable of, and interestcd in, bidding on one or more legs ofthc 

service, but not the entire transportation route. 

It is Dr. Hochstein’s testimony, and the Residential Electric Customcrs’ position, that TECO 

should be required to reissue the R1:P without the burdensome lion-industry standards and with a 

public statement that the TECO Transport will have to compete as well, and that the contract will be 

awarded to thc respondent submitting the lowest, qualified bid. ‘lhc Conimission should announce 

that it will refercc the hid opcnings to ensure tlic fairness of the process. By reissuing the RFP, the 

Residential Electric Customcrs believe the Commission can ascertain which of the thrce legs or 
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coniponents of the transportation route have true “markets.” 

For those legs for which there is an actual “market,” as represented by one or more RET 

responses (the Residential Electric Customers believe that there arc clearly markets for the river and 

transloading segments), the Residential Electric Customers believe the allowed cost recovcry from 

TGCO’s customers should be limited to the lowcst-cost bid €or those segments. If there is not a 

rnarkct, as indicated by a lack of responsive bids, which may be the case Cor the Gulf leg, then the 

Residential Elcctric Custoniers believe the Commission should cstablish the allowable ceiling for 

that leg by a return to cost plus regulation as measured by the actual reasonablc and nccessary costs 

of providing thc G d r  transportalion Icg serviccs, plus a return on investment at the same level as 

currently being earned by TECO. 

The Residential Electric Customers believe that any leg that does not have demonstrable 

markets, a5 shown by fair comnpetitivc bidding, should have rates established by the cost, plus, or cost 

of seivice, nicthodology, as opposed to any method, likc TECO witness Dibnet’s, that relics upon 

“black box” modeling. Mr. Dibner’s modcled ratcs are flawed h r  the reasons demonstrated in Dr. 

IIochatcin’s testimony and the usc of his iatcs should bc rejected out of hand. 

Respectfully submitted, 

- /s/ Michael R. Twomev 
Michael B. Twomey 
Attorney for Petitioner Residential 
Customers of Tampa Electric Company 
Post Office Box 5256 
Tallahassce, Florida 323 14-5256 
Telephone: 850-421-9530 

I HEREBY CERTIFY that a true and correct copy ofthis petition has been 

27 



served by U.S. Mail or cmail this 12th day of July, 2004 on the following: 

Win. Cochran Keating, Esq. 
Senior Attorney 
Division of Legal Serviccs 
1;lorida Pub& Servicc Commission 
2540 Shumard Oak Boulevard 
'Tallahassee, Florida 32399-0850 

Joseph A. McGlotlilin, Esq. 
Vicki Gordon Kaufman 
McWhirter, Keevcs 
1 17 South Gadsdcn Street 
Tallahassee, Florida 32301 

Robert Schcffel Wright, Esq. 
Landers and Parsons 
Post Officc Box 27 1 
Tallahassee, Florida 32302 

Robert Vandivcr, Esq. 
Associate Public Counsel 
Officc of Public Counscl 
1 1  1 West Madison Street, Km.812 
Tallahassec, Florida 32399- 1400 

I.,ce L. Willis, Esq. 
James D. Bcasley, Esq. 
Rusley & McMullen 
Post Office Box 39 1 
TaIlahassee, Florida 32302 

/s/ Michael B. Twomey 
Attorney 


