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PATTY CHRISTENSEN, ESQUIRE, and BOB CASEY, 

Ilrepresenting the Florida Public Service Commission Staff. 
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PRO C E E DIN G S 


CHAIRMAN BAEZ: Item 4. And, Ms. Christensen, 


IICommissioner Deason actually off-line asked me a good question 

III just want to clear up. We are post-hearing on this; correct? 

MS. CHRISTENSEN: Commissioner, that is correct. 

IIThis is a 	 post-hearing recommendation. 

CHAIRMAN BAEZ: Okay. Thank you. 

MR. CASEY: Commissioners, Item Number 4 is a 

IIpost-hearing recommendation addressing state-mandated number 

IIpooling cost recovery. The Commission has approved a joint 

IImotion by all parties in this case which permitted the use of a 

IISection 120.57(2) hearing in lieu of a full-blown evidentiary 

II hearing. 

II Staff is recommending that, one, the state number 

IIpooling costs are outside the scope of the price cap scheme set 

IIforth in Section 364.051, Florida Statutes; two, the Commission 

IIhas authority under federal and state law to approve recovery 

lIof state number pooling costs through an end user charge; and 

II three, the manner by which the Commission allowed BellSouth and 

IISprint to recover the costs of state number pooling trials is 

IIconsistent with FCC policy and decisions. 

For purposes of administrative efficiency, staff 

IIrecommends that Issue 2 addressing the PSC's authority can be 

IItaken up first. And staff is prepared to address any questions 

IICommissioners may have. 
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CHAIRMAN BAEZ: Thank you. Commissioners, any 

IIproblems with following the recommendation of staff to take up 

IIIssue 2 first as to the authority? 

COMMISSIONER DEASON: That's fine with me. 

CHAIRMAN BAEZ: Okay. We're all right. 

COMMISSIONER BRADLEY: Well 

CHAIRMAN BAEZ: Very well. Commissioner Bradley, you 

IIhad a question. 

COMMISSIONER BRADLEY: Yes. We previously dealt with 

IIthis issue. Staff, refresh my memory as to what the issues 

where then and what the outcome was just in a summary, short 

summary. 

MS. CHRISTENSEN: Commissioners, you have dealt with 

IIthis twice before in PAA orders. First on BellSouth's petition 

IIfor cost recovery and then again on Sprint's petition for cost 

II recovery. In both of those matters the Commission approved in 

IIpart the requested cost recovery discounting certain labor 

Ilcosts that the Commission determined based on staff's 

recommendation were not appropriate to be included in the cost 

II recovery. And in those decisions the Commission approved its 

lIauthority and also approved the methodology of a one time cost 

lito be borne across the ratepayers of both of those customers 

lithe customer base for both of those companies. 

COMMISSIONER BRADLEY: So in summary, basically what 

lIyou're saying is that this body ordered number pooling cost 
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IIrecovery to occur. 

MS. CHRISTENSEN: Correct. For those companies in 

IIpart, yes, correct. 

CHAIRMAN BAEZ: Right. Commissioner, just to 

IIclarify. There was approval of cost recovery or ordered cost 

IIrecovery for appropriate portions of what the petitions 

II contained. 

COMMISSIONER BRADLEY: Right. 

CHAIRMAN BAEZ: Right. 

COMMISSIONER DEASON: I have a question for staff. 

CHAIRMAN BAEZ: Go ahead, Commissioner. 

COMMISSIONER DEASON: I'm looking at Page 19 of the 

II recommendation, and it's the second full paragraph where it's 

IIdescribing Public Counsel's position. And it states there that 

IIPublic Counsel opines that the Florida Commission must provide 

IInumber pooling cost recovery to the company. The FPSC is 

lIacting directly contrary to the FCC's intent by approving an 

Ilend user charge. I'm trying to interpret that, the wording 

there. It's not Public Counsel's position that they think 

there has to be cost recovery, or does Public Counsel agree 

there has to be some mechanism of cost recovery, it's just that 

what was proposed is inappropriate? What is Public Counsel's 

IIposition in that regard? 

MS. CHRISTENSEN: Well, Commissioner, I think it's 

IIkind of a combination of both. I think their main position is 
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IIthat the charge, the one-time end user charge, would be 

IIviolative of 364.051 and that that could not be imposed under 

IIthat statutory's construction that they have placed on it. In 

lIother words, that they would have to come in under the price 

IIcap scheme and petition under an extraordinary request for that 

IIprice cap, and that it could not be done in the manner that it 

IIwas approved. So that was the main issue. And I think that 

IIMr. Casey addressed in Issue 3 was an additional argument that 

IIthey had raised. 

MR. CASEY; Yes. OPC believes that the end user 

IIcharge was inappropriate according to the FCC, but I did quote 

lIa paragraph in an FCC order that says those were strictly 

IIguidelines. You could use the blueprint that the FCC set forth 

lIif you so choose. In this case because of our lack -

COMMISSIONER DEASON: And the FCC, basically their 

IIguideline was access charges? 

MR. CASEY; Access charges, that's correct. 

COMMISSIONER DEASON: And that's because it was 

IIcompetitively neutral; is that correct? 

MR. CASEY: Yes, sir. And because of our lack of 

lIauthority with the access charges here in the state of Florida, 

IIwe chose to use an end user charge. 

COMMISSIONER DEASON: Well, I guess that's a little 

IIbit of the difficulty I'm having, and I'm trying to understand 

IIwhat authority we have and what authority we don't have. So 
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lIyou're saying that the FCC has the authority to give us the 

liability to impose a one-time surcharge, if you will, a line 

II item, but they have enough authority to delegate to that that 

lIit meets the requirements of 364, but they don't have enough 

lIauthority to delegate to us to do it in their preferred method, 

IIwhich is access charges. 

MR. CASEY: I would have to defer to legal. 

MS. CHRISTENSEN: I think I can refer the 

IICommissioner to Page 16 of the recommendation where it talks 

lIabout in a Footnote 38 that under Section 251(e) (2) of the Act 

IIthere's a requirement that the cost of establishing 

IItelecommunications number administration arrangements and 

IInumber portability shall be borne by all telecommunications 

IIcarriers on a competitively neutral basis as determined by the 

IICommission. So, in essence, what staff is recommending here is 

IIthat what the FCC has done is delegated its statutory authority 

lito this Commission to provide for thousand-block number pooling 

lIand along with that comes the obligation under the statute, the 

IIfederal statute, to allow for cost recovery. And we have to 

IIprovide that in a manner that's consistent with what the FCC 

IIdetermines is appropriate, and that's where Mr. Casey's point 

IIcomes in that while the preferred methodology is through access 

II charges , a one-time end user charge is not prohibited by the 

IICommission. 

COMMISSIONER DEASON: And I guess the problem that 
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III'm having is, if you agree with the argument that the FCC has 

lithe ability to grant us the authority to enable a cost recovery 

IImechanism of some sort, if you take that argument that the FCC 

IIcan enable this Commission to authorize some type of cost 

IIrecovery mechanism, why is it that we're limited to a one-time 

lIuser line item surcharge, or however you want to characterize 

lIit, as opposed to doing access charges, which is the FCC's 

IIpreferred methodology? 

MS. CHRISTENSEN: May I make a clarification, 

II Commissioner? 

COMMISSIONER DEASON: Sure. And if I'm 

IImischaracterizing, please tell me where I'm wrong. 

MS. CHRISTENSEN: Well, I'd like to make a 

IIclarification on the FCC's delegation. I think that is being 

IImade pursuant to statute authority. In other words, the 

II statute, the federal statute allows the FCC for the states to 

IIperform a certain act regarding number pooling and that they 

IIcan defer some of their authority to us and allow us to act 

lIunder the federal statute. So with that clarification, let me 

IItry and answer your question. 

COMMISSIONER DEASON: In fact, this Commission 

IIpetitioned the FCC to grant that authority because we felt that 

Iithere was cause for concern that needed to be addressed and 

addressed quickly, and we felt that we needed to do that to 

IIbest serve the customers of Florida and that we were best 
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lIequipped to do it. 

MS. CHRISTENSEN: Correct. And I think the point 

IIthat I'm trying to, I guess, emphasize is this is all based on 

lIa federal statute, and part of our authority comes via that 

IIfederal statute and the FCC's actions in this matter, just that 

"point of clarification. 

II And I think regarding how we impose that charge is I 

IIthink we have to act - also on Page 16, refer to FERC v. 

IIMississippi at 456 U.S. 742. And in that case, the Supreme 

IICourt recognized that when federal and state legislative 

IIdirectives are intertwined, as appears to be the case here, 

IIstate agencies need to act in accordance with, if not at the 

"direction of, Congress. And I guess what we're trying to say 

lIis we're going to have to act in accordance with what the 

IICongress has enacted in this statute. We also have to try and 

lIact in accordance with our statute to the extent that there's 

IInot a conflict. And what we're saying is there seems to be a 

IIconflict in our authority to impose an access charge under 

IIstate statutes, but we still have an avenue open to impose a 

lIone-time end user surcharge under our state statutes, and it 

IIdoes not conflict with the statutory authority. 

CHAIRMAN BAEZ: Can I -- just a quick clarifying 

IIquestion. When you say "impose," that kind of causes me 

IIconcern. What we're doing is we're authorizing cost recovery 

lIand it's at the company's -- and ostensibly a methodology and 
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IIwe should do it, but it's at the company's discretion whether 

IIthey ever recover or not. 

MS. CHRISTENSEN: Absolutely, we permitting. And I 

lIapologize if I gave the wrong impression. 

CHAIRMAN BAEZ: No, that's all right. 

MS. CHRISTENSEN: But certainly this is at the 

IIcompany's request. 

CHAIRMAN BAEZ: Okay. Thank you. I'm sorry, 

II Commissioner, I interrupted you. Go ahead with your questions. 

COMMISSIONER BRADLEY: Yes. We have authorized cost 

II recovery, number pooling cost recovery. Are there any past 

IIprecedents or is there a past precedent that might be 

lIapplicable that we can use as a guiding light to help us with 

II this decision? 

MS. CHRISTENSEN: Commissioner, I'm sorry, I'm not 

lIaware of any. This is a unique circumstance with the 

IIthousand-block number pooling. I think that was an 

lIextraordinary circumstance where we were trying to obviously 

IIsave as much of the area codes as we possibly could. So this 

lIis a unique circumstance, and I think that's one we discussed 

lIin Issue 1, is that this is extraordinary cost. This is not a 

IInormal situation that this Commission has addressed in the 

IIpast. So I'm not aware of any, Commissioner. 

MR. CASEY: I could add that the North Carolina 

IICommission did approve an end user charge for their number 
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"pooling cost recovery for state-mandated pooling. 

COMMISSIONER DEASON: There were some states that 

IIdenied it as well; is that correct? 

MR. CASEY: Yes, sir. 

CHAIRMAN BAEZ: Commissioners, any other questions? 

II COMMISSIONER DEASON: Well, I -- one other question. 

IIDoes Public Counsel oppose any cost recovery or the methodology 

IIthat is being proposed in this PAA order? I mean, would they 

lIobject to a recovery through some other means? 

MR. CASEY: Public Counsel would not object to 

IIrecovering it through access charges. That statement has been 

IImade. 

COMMISSIONER DEASON: And of course, it's staff's 

IIconcern that we don't have the authority to do that. 

II CHAIRMAN BAEZ: And I guess I agree that that 

IIprobably is a concern or at least I perceive it to be a 

II concern. But now, going back to a question that I asked, is 

lIit -- to the extent that the company has the discretion whether 

lito recover at all, what is the company's ability to use access 

IIcharges regardless of whether we have the authority of -- maybe 

IIthat's not even a fair question but 

MS. CHRISTENSEN: We have some concerns with the 

lIaccess charge statute. It's very limited in what is allowed to 

IIbe recovered through access charges, particularly through our 

IIlast legislative changes. So, I mean, it's very limited as to 
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IIhow that can be increased. There's very specific increases 

IIthat are regimented from the access 

CHAIRMAN BAEZ: So never mind that this Commission, 

lIat least based on your interpretation of the law, the state 

II law, never mind the Commission may not have available to it the 

lIauthority to authorize recovery through access charges even as 

lIa matter of discretion for the company, they wouldn't have that 

lIavenue either. Is that a fair reading of the statute? 

MS. CHRISTENSEN: I think that would be fair to say. 

And I think they are limited in how much they can change their 

access rates under the statute. And certainly the changes that 

are allowed under the statute are more akin to the, I think, 

lithe access charge rebalancing dockets and the flow-through from 

IIthat. So there's not a whole lot of discretion for anyone 

IIregarding access charges in Florida. The idea is to be 

IIbringing those down. 

CHAIRMAN BAEZ: Commissioner Deason. 

COMMISSIONER DEASON: Just a quick follow-up. Can't 

IIthat same argument be made that in a price cap regime that we 

IIdon't have the authority to do what you're proposing? I mean, 

IIthat's Public Counsel's argument, isn't it not? Surely I'm 

lIoversimplifying it, but that is their argument, isn't it? 

MS. CHRISTENSEN: Essentially, Commissioner, that's 

lithe argument that they put forth. And staff's recommendation 

lito the Commissioners was that this would fall outside of what 
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IIwas contemplated under the price cap scheme. 

COMMISSIONER DAVIDSON: Move staff on all issues. 

CHAIRMAN BAEZ: There is a motion. Is there a 

II second? 

COMMISSIONER BRADLEY: Well, I did have a question. 

COMMISSIONER DEASON: I guess it was the "all issues" 

IIthat got me there. I need to go back and look at what issues 

lIare what. 

CHAIRMAN BAEZ: And, Commissioner Davidson, if I can 

make a suggestion. I think we had started off approaching the 

Ilauthority question on Issue 2. I don't know if that means 

COMMISSIONER DAVIDSON: No. I mean, I'm comfortable 

IIwith staff's rec. I understand sort of the issues at play 

IIhere. I think staff has done a sound job analyzing them, and I 

IIthink our access regime in this state is somewhat limited. My 

lIown view reading the federal act, FCC decisions, the state act, 

lIand relevant precedent is that we have the authority to do 

IIthis. Number pooling imposes a real cost upon the industry. 

IIThey're seeking their sort of actual costs back. There's not 

IIsort of a cost-plus scenario where they're getting a rate of 

IIreturn on this. And my view is, is that staff has got it right 

lion all points. So my motion was to approve staff on all 

lIaspects, including the authority. 

CHAIRMAN BAEZ: And I'll tell you, I'm comfortable 

IIwith your motion personally. I'm just wondering, you know, 
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II Commissioner, have you had time to entertain that? 

COMMISSIONER DEASON: If I may, I know that we kind 

lIof left the question mode, but there's a note here and it's a 

IIquestion I need to ask if I have your permission to do that. 

II CHAIRMAN BAEZ: The motion hasn't been seconded. 

COMMISSIONER BRADLEY: I also have a question. 

CHAIRMAN BAEZ: We'll leave it on the table for a 

IImoment. 

COMMISSIONER BRADLEY: And I think the motion will 

IIcarry eventually. 

CHAIRMAN BAEZ: Commissioner Deason, ask your 

II question. 

COMMISSIONER DEASON: On Page 21 of the 

IIrecommendation it's referring to an FCC order at the top of the 

Ilpage, and then further it says, "The order further states." 

IIAnd it's talking about that the costs incurred by the carriers 

lito implement thousand-block pooling are intrastate costs, and I 

Ilguess the FCC has determined that these are intrastate costs. 

So how do they have the ability to delegate to the Commission 

lito recover intrastate costs? It's almost like they're washing 

IItheir hands of it saying, it's not our jurisdiction, it's 

II somebody else's. So then if it's an intrastate cost, it's 

IIwhatever law that applies in 364, Florida Statute, which gives 

lIus the ability to either allow cost recovery or not. So how 

IIdoes that mesh with the argument that we're getting authority 
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1 Ifrom the FCC to do this and the FCC says they are intrastate 

2 costs? 

3 MS. CHRISTENSEN: Let me attempt to answer your 

4 IIquestion, Commissioner. And I think that goes back to where 

IIwe're actually getting our authority from, and I think the 

6 lIactual authority to delegate to the states for number pooling 

7 lIis found in Section 251(e) (2) of the Act. So that's an act of 

8 IICongress. So what we're trying to do here is implement both 

9 lithe federal statute as well as our state statutes and come to a 

IIresult that's consistent with both. And I think that is what 

11 IIstaff has recommended today. 

12 COMMISSIONER DAVIDSON: It's a good question. I view 

13 lIit as, unfortunately, it's one of those intrastate costs that's 

14 imposed by a federal mandate. It's basically as a result of 

the federal structure that we probably are having to deal with 

16 as cost. 

17 CHAIRMAN BAEZ: And just for my clarification, do you 

18 IImean to say that that has the effect much beyond just 

19 IIdelegation but that somehow we're subject not -  that we're 

IIsubject to that federal statute even beyond any delegation, 

21 IIbeyond an act of delegation? 

22 MS. CHRISTENSEN: I think that those costs would have 

23 lito be recovered beyond whether or not the FCC had delegated to 

24 lithe states or not. 

COMMISSIONER BRADLEY: So it's staff's opinion that 
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IIthere should be cost recovery_ 

MS. CHRISTENSEN: Correct. 

COMMISSIONER BRADLEY: Okay. And we have a motion on 

lithe floor l but I just need to get some things straight in my 

IImind. And I'm trying to get my hands around what OPC's 

lIobjection to or what OPC's argument is as it relates to this. 

Ills it OPC's opinion in your interpretation that the companies 

lIunder the old rate of return system recover their cost plus a 

IIprofit? 

MS. CHRISTENSEN: Correct. 

COMMISSIONER BRADLEY: And under the new regulation 

IIsystem the companies get a certain price and they make their 

IIprofits by cutting costs? 

MS. CHRISTENSEN: Correct. 

COMMISSIONER BRADLEY: So basically OPC's position is 

Iithat there should not be cost recovery? 

MS. CHRISTENSEN: Correct l Commissioner. My 

lIunderstanding of their argument is that this is already being 

IIrecovered through the profits that they have made over the last 

lIyears and that it's an ordinary cost of business that would 

Ilhave been absorbed through the price of service. 

COMMISSIONER BRADLEY: And staff disagrees with that; 

II correct? 

MS. CHRISTENSEN: Correct. 


COMMISSIONER BRADLEY: Okay. WeIll I'll second the 
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1 IImotion. 

2 COMMISSIONER DEASON: And one other comment. 

3 CHAIRMAN BAEZ: Go ahead, Commissioner. And I guess 

4 III just kind of need - 

S COMMISSIONER BRADLEY: 1111 withdraw my second then. 

6 II COMMISSIONER DEASON: -  to get it off my chest. I 

7 IIneed to get it off my chest a little bit is that and I think 

8 IIstaff has described it accurately at the bottom of Page 21 when 

9 Iithey quote the FCC as saying, "We believe that the entire 

10 IInation should not be required to bear the costs incurred 

11 lithe benefit of a particular state." Thatls the FCCls position 

12 but I think that is totally wrong. 

13 The costs that were incurred by Florida companies to 

14 IIconserve these numbers is not a state-specific cost. Numbers 

lS lIare a national resource. And it just so happened that Florida 

16 IIfound itself being a growth state, of being one of the states 

17 IIthat could do something that would be effective that could help 

18 IIstem the rapid proliferation of the need for new area codes, 

19 lIand that we found ourself in a situation that there was an 

20 1I0bvious problem that we needed to do something about it. And 

21 IIby us acting, we were acting in the national interest to save 

22 IItelephone numbers, not in Floridals interest. Sure, it 

23 IIbenefitted Florida customers, but it was -  we were trying to 

24 IIconserve numbers on a national basis and Florida was in the 

2S IIposition to have some significant impact in that regard. But 
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lithe FCC refused to allow recovery on a national basis because I 

contend that if every number that is saved Florida is also a 

IInumber that is saved in Montana or Idaho or New York or 

IICalifornia. These are national numbers. But the FCC in their 

Ilwisdom decided that, no, they were not going to aggregate these 

IIcosts on a national basis and allow recovery on a national 

Ilbasis, and I think that's where the failing is in this entire 

matter. I feel better having said that. 

CHAIRMAN BAEZ: I feel better having you said that, 

lIactually. 

II Commissioner Bradley, there was a motion. 

COMMISSIONER BRADLEY: After having listened to 

IICommissioner Deason's - 

CHAIRMAN BAEZ: Do you feel better too? 

COMMISSIONER BRADLEY: -- rationale, I feel much 

IIbetter. I still will second the motion. 

CHAIRMAN BAEZ: There's a motion and second to move 

IIstaff on all issues. All those in favor say, lIaye. 1I 

COMMISSIONER BRADLEY: Aye. 

CHAIRMAN BAEZ: Aye. 

COMMISSIONER DAVIDSON: Aye. 

COMMISSIONER DEASON: No. 

CHAIRMAN BAEZ: All those opposed, "nay.1I 

COMMISSIONER DEASON: Nay. 

CHAIRMAN BAEZ: Thank you, Commissioner. 
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COMMISSIONER DEASON: I have a problem with the 

IIconcept that the FCC by their authority can grant this 

IICommission to enable cost recovery, and I agree there should be 

cost recovery, but I don't think if they give us the ability 

lito implement cost recovery, it should be with the authority by 

lithe FCC that we can implement it by their approved or their 

Ilpreferred methodology, which is access charges, regardless of 

Ilwhat our state-specific law says. I think that to say that we 

Iidon't have the ability to do it by access charges, that that 

lIignores the fact that this is probably also, at least in the 

IIPublic Counsel's mind and I think there's some credence to 

IItheir argument, that it runs afoul of the price cap regulation 

lias well. 

II So if the FCC gives us the authority to do it at all, 

they must give us the authority to do it in the preferred 

IImethodology which preempts Florida statutes in terms of access 

IIcharges and that we should have the ability to do it on an 

lIaccess charge basis. 

COMMISSIONER BRADLEY: And I don't have any 

lIobjections to what Commissioner Deason has just stated. But my 

IIrationale is that staff has analyzed this issue, and we in the 

IIpast voted to allow cost recovery as it relates to number 

IIpooling and I'm just trying to be consistent. 

COMMISSIONER DEASON: And I'm not finding fault. I 

IIthink staff has done an excellent job in their analysis. They 
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IIhave laid out the issues very well, and they have presented all 

II of the arguments and they have come to a conclusion. And I 

IIdon't fault them for that conclusion. I come to a different 

IIconclusion. 

CHAIRMAN BAEZ: Since we may -- and this by no means 

lIimplies that any other Commissioner should p up unless they 

Ilfeel it, but here's my situation with that. Although I think 

Ilyou make some valid arguments, I see this as analogous to the 

IIETC issue. I mean, we can't go ahead and say that the FCC has 

IIdelegated authority to us and then pick and choose when we're 

IIgoing to follow state statutes to make -- to have as a basis 

IIfor a decision. I think here was a partial opportunity for us 

lito carry out both our responsib ities, and that's why I think 

IIthat the opportunity for us or the ability for us to address 

IIthis issue was available to us in state statutes. 

It may not be pretty. It may not even be fair. 

IImean, I agree with you on that. But whereas, on the ETC, this 

IICommission voted -- on the ETC certification, this Commission 

IIvoted that it had no authority because despite a responsibility 

IIthat was passed down to the state commissions on the part of 

lithe FCC, we could not honor that responsibility because state 

IIstatute kept us from it. And I see this as a very similar 

IIsituation except that the state statute left half an opening. 

IIAnd I think that this decision, at least in my opinion, is 

lIalthough only half satisfying is just that. We had to 
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1 Iidischarge our responsibility in the only way that was available 

2 lito us. That's my rationale for this decision anyhow. 

3 COMMISSIONER BRADLEY: And right. And not to prolong 

4 "this discussion, but the FCC has 

CHAIRMAN BAEZ: Sure. 

6 II COMMISSIONER BRADLEY: Well, I respect the FCC and 

7 IIwhat their statutory mission is. But also I respect the fact 

8 IIthat the Florida Legislature is a very wise group, and it 

9 IIrenders decisions in its opinion that are specifically good for 

lithe state of Florida. By all means, I respect what 

11 IICommissioner Deason had to say. And maybe what we need to do 

12 lIis to spread those comments across the record so that in the 

13 IIfuture we can keep those issues alive and have a continued 

14 IIdiscussion and maybe move in that direction. 

CHAIRMAN BAEZ: Thank you, Commissioners. 

16 IICommissioners, I see that staff on Item 4 - 

17 COMMISSIONER DEASON: 3. 

18 CHAIRMAN BAEZ: 3, I'm sorry, is back. So I think 

19 IIwe might be able to get this out of the way. 

II Thank you, staff, for your assistance. 

o:: II (Agenda Item NUmb:r_4_c:n:lUded l 
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