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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: 1 

Petition to Establish Generic Docket to 1 
Consider Amendments to Interconnection ) 
Agreements Resulting From Changes of Law 1 Filed: March 4,2005 

1 Docket No. 041269-TL 

BELLSOUTH TELECOMMUNICATIONS INC’S 
RESPONSE IN OPPOSITION TO PETITION FOR EMERGENCY RELIEF 

FILED BY NUVOX, XSPEDJUS, KMC 111. AND KMC V 

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the Florida 

Public Service Commission (“Commission”) deny the Petition for Emergency Relief (“Petition”) 

filed by NUVOX, Xspedius, KMC 111, and KMV V (“Joint Petitioners”) on March 1, 2005. The 

Petition misconstrues binding federal law as well as the parties’ agreement regarding procedural 

matters in the pending 252 arbitration, and this Commission should rejcct it. 

BACKGROUND 

On February 4, 2005, the Federal Communications Commission (“FCC”) released its 

permanent unbundling rules in the Triennial Review Remand Order (“TRRO”). The T M O  

identified a number of former Unbundled Network Elements (“UNEs”), such as switching, for 

which there is no section 251 unbundling obligation.’ In addition to switching, former UNEs 

include high capacity loops in specified central oflices,2 dedicated transport between a number of 

central offices having certain characteri~tics,~ entrance facilities: and dark fiber.5 The FCC, 

TRRO, 7 199 (“Applying the court’s guidance to the record before us, we impose no section 251 

TRRO, fl174 (DS3 loops), 178 (DSI loops). 

TRRO, 

TRRO, 1 137 (entrance facilities). 

TRRO, 

I 

unbundling requirement for mass market local circuit switching nationwide.” (footnote omitted). 

126 (DS 1 transport), 129 (OS3 transport), 

133 (dark fiber transport), 182 (dark fiber loops). 



recognizing that it removed significant unbundling obligations formerly placed on incumbent 

local exchange carriers, adopted transition plans to move the embedded base of these former 

UNEs to alternative serving arrangements.6 In each instance, the FCC uneqaivocally stated that 

the transition period for each of these former UNEs -- loops, transport, and switching -- would 

commence on March 1 1 ,  2005.7 

While the FCC explicitly addressed how to transition the embedded base of these former 

UNEs through change of law provisions in existing interconnection agreements, the FCC took a 

different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief “that 

the impairment framework we adopt is self-effectuating” controls.’ Instead of requiring that the 

ILECs continue to allow CLECs to order more of the former UNEs during the transition period, 

the FCC provided that no “new adds” would be allowed. For example, with regard to switching 

the FCC explained “[tlhis transition period shall apply only to the embedded customer base, and 

does not permit competitive LECs to add new customers using unbundled access to local circuit 

switching.”’ The FCC made similar findings concerning certain transport routes and certain high 

capacity loops.’o The FCC specifically found: “[tlhis transition period shall apply only lo the 

TRR0, f l  142 (transport), 195 (loops), 226 (switching). 

TRRO, 143 (transport), 196 (loops) 227 (switching). 

6 

1 

a TRRO, 13. 
TRRO, 7 199; see also 47 C.F.R. 9; 51.319(d)(2)(iii) (“[rlequesting carrier may not obtain new local 

switching as an unbundled network element.”). The new local switching rule makes clear that the prohibition 
against new UNE-Ps applies to new lines. Switching is defined to include line-side facilities, ttunk side facilities, 
and all the features, functionalities and capabilities of the local switch. TRRO, 7 200. When a requesting carrier 
purchases the unbundled local switching element, it obtains all switching features in a single element on a per-line 
basis. TRO, at 433; the TRRO retained this definition (TIUIO, n. 529). Thus, the switching UNE means the port 
and finctionalities on a per-line basis and the prohibition against new adds applies to the element itself - thus, the 
federal rule applies to lines. 

TRRO, 7 142, 195; see also 47 C.F.R. $ 51.319 (e)(Z)(i), (ii), (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DSl, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. $ 51.319 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). Aftached as 

LO 
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embedded customer base, and does not permit competitive LECs to add new W E - P  

arrangements using unbundled access to local circuit switching pursuant to section 25 1 (c)(3) 

except as othenvise specified in this Order.”” 

The FCC clearly intended these provisions regarding ‘hew adds” to be self-effectuating. 

First, the FCC specifically stated that “[gliven the need for prompt action, the requirements set 

forth herein shall take effect on March 11, 2005 ....’’I2 Second, the FCC expressly stated its order 

would not “. . . supersede any alternative arrangements that carriers voluntarily have negotiated 

on a commercial basis . . . , ’ ’ I 3  conspicuously omitting any similar intent not to supercede 

conflicting provisions of existing interconnection agreements. Consequently, in order to have 

any meaning, the TRRO’s provisions precluding the ordering of “new addsii have to have effect 

as of March 1 1, 2005. 

Joint Petitioners cannot circumvent the FCC’s intention by relying on paragraphs 227 and 

233 o f  the TRRO. Paragraph 227 provides that “[tlhe transition period shall apply only to the 

embedded customer base, and does not permit competitive LECs to add new UNE-P 

arrangements using unbundled access to local circuit switching pursuant to section 25 l(c)(3) 

except as otherwise specified in this Order.’’ Paragraph 233 of the TRRO addresses changes to 

interconnection agreements. 

Footnote 627 of Paragraph 227 modifies the “except as otherwise specified” clause. 

Footnote 627 makes clear that, when the FCC stated “except as otherwise specified in the 

Exhibit A is BellSouth’s leiter to the FCC in which it specifies the nonirnpairment wire centers. BellSouth stated 
plainly that “[t]o the extent any party is concerned about the methodology BellSouth has employed or the wire 
centers identified on the enclosed list in which the nonimpairment thresholds have been met, it should bring that 
concern to the [FCC‘s] attention.” Thus, BellSouth is not seeking “unilaterally” to determine where no obligation to 
unbundle high-capacity loops, transport, and dark fiber exists. 

” TRRO, 7227 (footnote omitted). 

‘’ TRRO, 7 235. 

l 3  TRRO, 199. Alsofll48, 198. 
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Order,” it was refemng to continued access to shared transport, signaling and call-related 

databases and was not making an implicit reference to the change of law process. In addition, 

the clear meaning of the “except as otherwise specified” language in paragtapb 227 is obvious 

from the very next paragraph of the TRRO. In paragraph 228, the FCC held that the “transition 

mechanism adopted here is simply a default process, and pursuant to section 252(a)(1), carriers 

remain free to negotiate alternative arrangements superseding this transition period.” The 

availability of voluntarily negotiated interconnection agreements for interested carriers is also 

“otherwise specified in the Order” but has no impact on the prohibition against new adds. 

Consequently, if a CLEC and an ILEC had voluntarily negotiated an agreement under Section 

252 pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching at a rate other 

than TELRIC, the FCC did not intend to interfere with that voluntarily adopted obligation. For 

instance, BellSouth has agreed to provide switching to customers with four lines or more in 

certain Metropolitan Statistical Areas (e.g., enterprise customers) at a market rate of $14, By 

including the “except as otherwise specified” in paragraph 227 and acknowledging carriers’ 

ability to freely negotiate alternative arrangements in paragraph 228, the FCC made clear that it 

did not intend to override those provisions. 

Likewise, Joint Petitioners’ focus on the interconnection agreement portion of the 

sentence in paragraph 233, ignores the “consistent with our conclusions in this Order” clause. 

To be consistent with the conclusions in the Order, the transition plan for the embedded base of 

UNE-Ps will be implemented via the change of law process, but the prohibition against new 

UNE-Ps (and other UNEs) is self-effectuating. The first two sentences of paragraph 233 simply 

confirm that changes to the interconnection agreement should be consistent with the framework 

established in the TRRO, whether self-effectuating or via change of law. 

4 



Thus, Joint Petitioners have ignored the FCC’s clear statement of intent and their 

complaints concerning BellSouth’s announced intent to reject orders for these former UNEs on 

March 11, 2005 is meritless. Joint Petitioners’ raise two arguments. First, Joint Petitioners 

argue that BellSouth has obligations under existing interconnection agreements to continue to 

accept orders for these former UNEs until those interconnection agreements are changed. 

Second, Joint Petitioners contends a procedural agreement in the pending arbitration between the 

parties requires BellSouth to continue to provide these UNEs. Neither argument is correct. 

ARGUMENT 

A. The FCC’s Bar On ‘(New Adds” Is Self-Effectuating And Relieves 
BellSouth Of Any Obligation Under Its Interconnection Agreements To 
Provide These Former UNEs To Joint Petitioners. 

BellSouth does not dispute that its interconnection agreements contain change of law 

provisions; however, that is not the issue here. If the FCC had held that Joint Petitioners could 

continue to add more former UNEs until the interconnection agreements were changed pursuant 

to the change of law provisions found in interconnection agreements, or even if it had been silent 

on the question of“new adds,” then presumably no dispute would exist between Joint Petitioners 

and BellSouth. Neither situation is the case here, however, and Joint Petitioners’ motion 

disregards what the FCC actually said in the TRRO. 

The new mles unequivocally state carriers that may not obtain new UNEs, and the FCC 

said unequivocally that there would be a transition period for embedded UNEs that would begin 

on March 11, 2005 that would last 12 months: ‘’we adopt a transition plan that requires 

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements 

within twelve months of the effective date of this The FCC made almost identical 

‘4 TRRO, 11199. 
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findings with respect to high-capacity loops and transport, holding that its transition rules “do not 

permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] . 

. . where the Commission has determined that no section 25 l(c)(3) unbrndling requirement 

 exist^,"'^ The FCC also said unequivocally that this “transition period shall apply only to the 

embedded customer base, and does not permit competitive LECs to add new customers using 

unbundled access to local circuit switching.”16 How much clearer could the FCC be? 

Joint Petitioners contend that notwithstanding the clear language of the TRRO -- there 

will be a transition period, it wil! begin on March 11, 2005, and there will be no “new adds” 

during that transition period the FCC really didn’t mean what it said. Evidently, Joint 

Petitioners believe that BellSouth is obligated to continue to provide new UNEs until its contract 

with BellSouth is amended pursuant to change of law provisions therein. Joint Petitioners’ belief 

is wholly inconsistent with the language of the TRRO and is flatly contradicted by the federal 

First, the FCC understood that existing interconnection agreements often contained 

“change of law” provisions. For instance, the FCC specifically contemplated that the contract 

provisions for the transition of the embedded base of former UNEs would be effectuated through 

the change of law process. Further, the FCC provided that throughout the 12-month transition 

period (during which the FCC clearly said there would be no “new adds”) CLECs would 

continue to have access to the embedded UNE-Ps during the transition period, but at the 

commission-approved TELRIC rate “plus one dollar”, until the migration of the ernbedded base 

Is TRRO, fi 142, 195; see also 47 C.F.R. 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC i s  not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DSI, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. 5 51.319 (a)(4)(iii), (a)(5)(iii), and (a)@) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network dements). 

l6 Id. 

l7 Notably, Joint Petitioners’ Motion is devoid of a single reference to the rules. 
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was complete.” Finally, the FCC made the increase in the rates of the former UNEs retroactive 

to the effective date of the order to preclude gaming by the CLECs during the negotiation 

process. 19 c 

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs 

from unnecessarily delaying the amendment process and gaming the system by postponing the 

date for the higher rates applicable to the embedded base of UNEs. It is equally clear that the 

FCC did not directly address amending existing interconnection agreements to eliminate any 

requirement that incumbent local exchange carriers (“ILECs”) provide new UNEs. If the FCC 

had intended to allow CLECs to continue to add new UNEs until the interconnection agreements 

were amended, it could have easily said so. It did not. Instead, it specifically provided that the 

transition period did not authorize new adds.” The only reasonable, logical and legally sound 

conclusion is that the provisions prohibiting new adds was intended by the FCC to be self- 

effectuating. 

There is no question that the FCC has the legal authority to create a self-effectuating 

change to existing interconnection agreements as it has done here. Indeed, in the TRO, the FCC 

decided nat to make its decisions self-executing. See TRO, 7 700 c‘many of our decisions in this 

order will not be self-executing”). The FCC’s authority to make self-effectuating changes exists 

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract teims of 

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “Mor all 

I’ Id. 

TRRO, n. 630. Thus, if Joint Petitioners ultimately executed a interconnection agreement amendment on 
May 11, 2005, the transition period rates would apply as of March 11,  2005 and Joint Petitioners would need to 
make a true-up payment to BellSouth. 

BellSouth will permit feature changes on Joint Petitioners embedded base of customers; however, the 
FCC was clear that CLECs could not continue to increase its embedded base. See 51.319(d)(Z)(iii); 51.319 (e)@)(& 
(ii), (iii), and {iv); and 51.319 (a)(4)(iii), (a)(5)(iii), and (a)@). 

19 

20 
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contracts filed with the FCC, it is well-established that ‘the Commission has the power to 

prescribe a change in contract rates when it finds them to be unlawful and to modify other 

provisions of private contracts when necessary to serve the public interest.’” Cable & Wireless, 

P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. co. v. 

c 

FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).2’ 

The FCC was very clear in the TRRO that access to UNEs without impairment was 

contrary to the public interest and must stop. Notably, the FCC held that “it is now clear . . + that, 

in many areas, UNE-P has been a disincentive to competitive LECs’ infrastructure investment.”22 

Also, the FCC held “we bar unbundling to the extent there is any impairment where - as here - 

unbundling would seriously undermine infrastructure investment and hinder the development of 

genuine facilities-based competiti~n.”’~ Likewise, the FCC held that “the continued availability 

of unbundled mass market switching would impose significant costs in the form of decreased 

investment 

The FCC has applied Mobile-Sierra to require a fresh look at contracts between ILECs 

and CMRS providers executed before the 1996 Telecommunications Act in light of the 

reciprocal compensation provisions of 5251@)(5) of the Act, In relevant part, citing Western 

Union Tel. Co. v. FCC, the FCC explained that “[c]ourts have held the Commission has the 

power ... to modify ... provisions of private contracts when necessary to serve the public 

Citing, in turn, FPC v. Sierra Pac. Power Co., 350 U.S. 348, 353-55 (1956) and United Gas CO. V. 

Mobile Gas Coup., 350 U.S, 332,344 (1956) (the FCC has the power to set aside any contract which it determines to 
be “unjust, unreasonable, unduly discriminatory, or preferential.“). 

.?I 

’’ TRRO, 7 218. 

TRRO, 7 218. 

24 TRRO, 1 199. 



interest.” First Report and Order, 11 FCC Rcd 15499, f 1095 (1996) (additional citations 

omitted).25 

That these interconnection agreements are filed with and apprbved by the state 

commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts 

when it is in the public interest to do so. While Cubk & Wireless P.L.C. v. FCC applied to “all 

contracts filed with the FCC,”26 the reference to “filing” means that decision applies to all 

contracts and other agreements that are subject to the FCC’s authority not just contracts actually 

pled with the FCC. See AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 380, 381 (1999). Thus, as the 

Supreme Court made clear in Iowa UtilitiEs Bd., state commissions perform their functions 

subject to FCC rules designed to implement the statute and establish the public interest. The 

FCC has enacted new rules designed to further the public interest by finding “the continued 

availability of unbundled mass market switching would impose significant costs in the form of 

decreased investment  incentive^"^'. As a matter of national public policy, unbundled switching 

adversely impacts the public by creating disincentives for the creation of facilities-based 

competition - which competition has been found to be the fundamental objective of the Act. The 

FCC has spoken - and Joint Petitioners cannot ignore its message by hiding behind 

interconnection agreements that have been modified by the self-effectuating new rules to address 

the national public policy and the objectives of the Act. 

’’ In the Local Competition Order, the FCC modified pre-existing agreements as of the effective dates of i ts  

26 Cable & Wireless, 166 F.3d at 123 1 I 

new rules -just as it did in the TRRO. 

See n. 16, IBD Mobile Communications, Inc. v, COMSAT Corp, Memorandum Opinion and Ordw 16 
FCC Rcd 11474, (The FCC exp1ained that “Sierra-Mobile analysis does not apply to 
interconnection agreements simply cannot apply, particularly where the FCC’s current order, by its o m  te~ms~ 
appears to dictate a different requirement”). 

27 

16 n. 50 (2001). 
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The FCC has f i l l  authority to issue a self-effectuating order that eliminated CLECs’ 

ability to add new UNEs after March 11, 2005. That existing interconnection agreements have 

not been fomaily modified to implement that finding is irrelevant. ThrougE the TRRO the FCC 

has exercised its authority in a manner that trumps Joint Petitioners’ individual contracts and 

BellSouth has no obligation to provide new UNEs to Joint Petitioners on or after March 1 1 ,  

2005. 

€3. The Joint Petitioners’ Claims Regarding the Scope of the Abeyance Agreement 
Are Meritless and Should Be Rejected. 

The Joint Petitioners’ second argument in support of the Emergency Petition is premised 

on an erroneous interpretation of the parties’ procedural agreement in June 2004 to suspend the 

current arbitration proceedings for 90 days (“Abeyance Agreement”). Specifically, the Joint 

Petitioners at-e attempting to manipulate the Abeyance Agreement by improperly expanding its 

scope to apply to the TRRO. This manipulation is designed to avoid operating pursuant to the 

FCC’s most recent pronouncement of BellSouth’s obligations under the Act. Indeed, the Joint 

Petitioners’ entire argument is premised on a fictitious (and nonsensical) agreement between the 

parties to not invoke the change in law obligations in the current Interconnection Agreement 

(“Current Agreement”) for the TRRO or for any other FCC Order that follows or is tangentially 

related to United States Telecom Ass ’a v. FCC, 359 F.3d 554 (D.C. Circuit 2004) (“USTA 14. 

There was never such an agreement. And, as established below, the Joint Petitioners’ arguments 

are nothing more than a desperate pIoy to gain a competitive advantage over other CLECs that is 

devoid of any evidence in support and is ultimately irrelevant to implementing the FCC’s “no 

new adds” requirements on March 11 ,  2005. 

a. The Abeyance Agreement Only Applies to Change of Law Obligations 
and Thus Is Inapplicable. 

10 



First, assuming arguendo that there was no dispute as to the scope of the Abeyance 

Agreement (which is denied by BellSouth), that agreement does not in any way restrict 

BellSouth‘s rights under the TRRO. In the Emergency Petition, the Joint Petitioners effectively 

concede that the Abeyance Agreement is limited in application to “changes of law” requiring 

negotiation and amendment under the Current Agreement. As stated above, the FCC’s bar on 

“new adds” beginning March 1 1 ,  2005 does not trigger the parties’ “change of law” obligations 

under the Current Agreement because it is self-effectuating. Simply put, the FCC trumped the 

parties’ change of law obligations as well as any ancillary agreement, if one existed, regarding 

those obligations.28 Consequently, the parties are relieved of those obligations in order to 

implement the FCC’s “no new adds” requirement fiom the TRRO. Thus, even accepting the 

Joint Petitioners’ description and interpretation of the Abeyance Agreement (which BellSouth 

does not), that agreement does not impact BellSouth’s rights under the TRRO for “new adds.” 29 

b. The Parties Never Agreed to Expand the Abeyance Agreement to Include 
the TRRO. 

While BellSouth submits that the FCC’s no “new adds” requirement is not a change of 

law that requires amendment of the Current Agreement under the terms thereof, the Joint 

Petitioners’ arguments still fail if the Commission finds differently. Contrary to the Joint 

’* For the reasons discussed above, even assuming that BellSouth agreed with the Joint Petitioners’ 
description of the scope of the Abeyance Agreement (which it does not), the Mobile-Sierra doctrine mandates that 
the parties be relieved of complying with those obligations to serve the public interest. Cable dl Wireless, P.L.C. v. 
FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoling Western Union Tel. Co. v. FCC, 815 F.2d 1495, 1501 (D.C. 
Cir. 1987) (“For all contracts filed with the FCC, it is well-established that ‘the Commission has the power to 
prescribe a change in contract rates when it finds them to be unlawful and to modify other provisions of private 
contracts when necessary to serve the public interest.”’). 

If the Commission rejects this argument, there is no need to address the Abeyance Agreement argument 
at this time because there is no emergency. Moreover, as the following argument makes clear, there are factual 
disputes about the scope of the Abeyance Agreement that the Commission will need to resolve. In the event the 
Commission is not inclined to rule in BellSouth‘s favor on the interpretation of the Abeyance Agreement, the only 
means by which the Commission can adequately resolve those factual disputes is through an evidentiary, inclucing 
pre-filed testimony and briefing. 

29 
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Petitioners’ claims, the implementation of the TRRO is not covered by the Abeyance Agreement. 

Rather, the parties limited their agreement to not invoke change of law process to changes set 

forth in USTA ]I only. 

On June 15, 2004, the D.C. Circuit’s stay of the USTA IZ decision expired. This 

expiration triggered the parties’ change of law obligations in their existing agreements. Rather 

than exercise those obligations, in light of the on-going negotiations for a new agreement and the 

parties’ pending arbitration, the parties decided to a 90 day abeyance of the pending arbitration 

proceeding to “consider how the post-USTA U regulatory framework should be incorporated into 

the new agreements currently being arbitrated and to identify what arbitration issues may bc 

impacted and what additional issues, if any, need to be identified for arbitration,” See Joint 

Motion at 2. The parties hrther agreed “that no new issues may be raised in this arbitration 

proceeding other than those that result from the Parties’ negotiations regarding the post-USTA IZ 

regulatory framework.” Id. Additionally, because the parties agreed to raise issues relating to 

USTA ZI into the pending arbitrations, the parties also agreed to not engage in separate change of 

law negotiations/arbitrations for USTA II: 

With this framework, the Joint Petitioners and BellSouth have 
agreed to avoid a separatehecond process of negotiatinglarbitrating 
change-of-law amendments to the current interconnection 
agreements to address USTA ZZ and its progeny. Accordingly, the 
Parties have agreed that they will continue operating under their 
current Interconnection Agreements until they are able to move 
into the new arbitratedhegotiated agreements that ensue from this 
proceeding. 

See Joint Motion at 2. In other words, the parties agreed to hold the arbitration in abeyance for 

90 days to do the following: (1) negotiate USTA 11 changes into the new interconnection 

agreements; and (2) for those USTA II changes that could not be negotiated, to agree on USTA 11 

issues to add to the arbitration. 

12 



The language of the Joint Motion itself and the timing of the parties’ agreement to hold 

the change of law process in abeyance both demonstrate that the scope of the agreement was 

limited only to changes resulting fiom USTA II. Contrary to this clear icnterpretation of the 

Abeyance Agreement, the Joint Petitioners’ argue that, eight months before the release of the 

TRRO, BellSouth voluntarily waived its right to amend its existing interconnection agreements 

with the Joint Petitioners for the TRRO or any other FCC Order that is tangentially related to 

USTA 11. Nothing can be farther from the truth and the Commission should reject this erroneous 

manipulation of the Abeyance Agreement for the following reasons. 

First, the Joint Petitioners argument directly conflicts with the purpose of the Abeyance 

Agreement. As stated above, BellSouth agreed to avoid the separatehecond process for 

negotiating/arbitrating change of law for “USTA 11 and its progeny” because those issues would 

be raised in the pending arbitrations, See Joint Motion; June 29, 2004 e-mail fiom counsel for 

Joint Petitioners to counsel for BellSouth, attached hereto as Exhibit B (stating that “purpose of 

abatement would be to consider how the post USTA IT regulatory framework should be. 

incorporated into the new agreements currently being arbitrated by Joint Petitioners and to 

identify what arbitration issues may be impacted and what additional issues, if any, need to be 

identified for arbitration - and that by doing so, we’d be avoiding a separatelsecond process of 

negotiating/arbitrating change-of-law amendments to the current agreement . . . .”) (emphasis 

added). 

The parties entered the Abeyance Agreement to address a timing issue arising out of 

USTA I1 The Agreement went no further. As the Commission is aware, the deadline to add new 

issues to the parties’ arbitration was October 2004. Thus, while the parties could add issues 

arising out of USTA II, they certainly could not add issues arising out of the TRRO because it had 
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not yet been issued! It makes no sense to assume that BellSouth would have agreed to waive its 

change of law rights with respect to the TRRO, particularly in light of the fact that there was no 

opportunity and still no opportunity to include TRRO issues in the arbitration. 

Notably, the parties’ revised matrix, submitted in October 2004, contained several 

Supplemental Issues relating to USTA I1 and the Interim Rules Order3’ but none of these 

Supplemental Issues substantively addressed the TRRO because the FCC did not even issue that 

decision until February 4,2005. Consequently, the parties could not have included the TRRO in 

the Abeyance Agreement because the parties could not, and currently cannot, raise TRRO issues 

in the arbitration proceeding. Indeed, adopting the Joint Petitioners’ interpretation is 

impermissible because it would result in the complete frustration of the Abeyance Agreement as 

the parties would have no venue (either through the pending arbitration or through a change of 

law arbitration) to address disputes relating to the TRRO. See Philip Morris, Inc. u. French, 

2004 WL 1955179 *7 (Fla. 3d DCA Dec. 22, 2004) (citing Wright & Seaton, Inc. v. Prescott, 

420 SO. 2d 623, 629 (Fla. 4th DCA 1982) (“’The court should arrive at [a contract] consistent 

with reason, probability, and the practical aspect of the transaction between the parties.”’)); see 

also, City offfomestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000) (finding that Cornmission’s 

interpretation of a contract was correct because it gave effect to the purpose of the agreement.). 

Second, although the Commission approved the Joint Motion, nothing in the 

Commission’s Order (“Order”) supports the Joint Petitioners’ argument. In fact, the Order is 

completely silent on the issue. In contrast, the Tennessee Regulatory Authority, in reviewing the 

identical Joint Motion, specifically found that the parties’ agreement to avoid a secondheparate 

Although the parties agreed to limit new issues being raised to those resulting f?om the “post-USTA 30 

regulatory fiamework”, the parties subsequently agreed to also include issues relating to the Interim Rules Order in 
the arbitrations because the FCC issued that decision during the 90 day abeyance. 
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change of law process was limited to USTA II (L‘Tennessee Order”): “Within this framework, the 

Parties agree to avoid a separate process of negotiating change-of-law amendments to the current 

interconnection agreements to address USTA 11. . . .” See July 16, 2004 Tk.4 Order, attached 

hereto as Exhibit C (emphasis added). The Joint Petitioners have never challenged the 

Tennessee Order and instead are articulating a completely contrary position with the Emergency 

Petition. 

Third, the crux of the Joint Petitioners’ argument is that the parties cannot “continue 

operating under their current Interconnection Agreements until they are able to move into the 

new arbitratedhegotiated agreements that ensue from this proceeding” if the parties amend those 

agreements to incorporate the T m O .  Simply stated, the Joint Petitioners improperly read into 

the Joint Motion and the Abeyance Agreement a requirement that the rates, terms, and conditions 

of the Current Agreement were frozen as of June 30, 2004, until such time as the parties move 

onto the new arbitrated agreements. This interpretation is not only factually incorrect but also 

expressly rejected by the custom of the parties. 

Indeed, there is nothing in the Joint Motion, the Order, or in the Abeyance Agrement 

that supports this interpretation. Further, it should be undisputed that the parties can and are 

continuing to operate under the Current Agreement until such time as the new arbitrated 

agreements become effective, even if certain provisions of the Current Agreement are modified 

to reflect changes of law. Further, as evidenced by recent amendment filings in Tennessee by 

NewSouth, NuVox, and BellSouth on February 22, 2005, (both of which are attached hereto as 

Exhibit D), the custom of the parties is to amend the Current Agreement and to continue 

operating under the Current Agreement, as amended. Accordingly, the practice and custom of 

the parties is directly contrary to the arguments asserted by the Joint Petitioners and thus the 
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Commission should reject them. See D.G.D., Inc. v. Berkowitz, 605 So. 2d 496, 497 (Fla. 3rd 

DCA 1992) (affirming trial court’s consideration of custom and trade usage to determine parties’ 

intention in a contract); see also, Farr V. Poe h Brown, Inc., 756 So. 2d 151”, 152 (Fla. 4‘” DCA 

200) (explaining when custom and usage can be used to interpret a contract); National 

Merchandise Co., Inc. v. United Service Automobile Association, 400 So. 2d 526, 531 (Fla. lSt 

DCA 1981) (“Commercial transactions and contracts should be interpreted in light of custom or 

trade usage.”). 

Fourth, the express language of the Abeyance Agreement does not support the Joint 

Petitioners’ interpretation. The Abeyance Agreement provides that the parties would avoid a 

secondheparate change of law negotiatiodarbitration for “USTA II and its progeny.” “Progeny” 

has a specific legal definition, and the Commission should give effect to this specific definition. 

Indeed, Black’s Law Dictionary (2000 ed.) defines “progeny” as a “line of opinions that succeed 

a leading case <Erie and its progeny>.” Accordingly, as used in the Joint Motion, “USTA II and 

its progeny” means opinions of a court or state commission reaffirming or restating the D.C. 

Circuit’s vacatur of certain unbundling obligations in USTA 11. The TRRO does neither. Rather, 

it is an administrative decision setting forth new rules and thus does not meet this legal definition 

of “progeny.” 

Unlike the Joint Petitioners’ argument, this interpretation of the Abeyance Agreement is 

entirely consistent with the intent of the parties to limit their agreement to USTA 11. The reason 

for this is clear: Because the parties agreed to incorporate USTA 11 issues into pending 

arbitrations, the agreement also encompassed any subsequent court or state commission decision 

making the same conclusions as did the D.C. Circuit in USTA II. To hold otherwise would 

frustrate the entire purpose of the Abeyance Agreement as the parties would still be subject to 
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change of law negotiations/arbitrations for these subsequent decisions, which only reaffirmed or 

restated the findings of USTA II. 

The use of the phrase “USTA II and its progeny” was no accdent as the parties 

specifically negotiated and reached a compromise with this agreed-upon language while drafting 

the Joint Motion. In fact, the original draft of the Motion presented by the Joint Petitioners 

contained the phrase “post-USTA I1 regulatory framework” instead of “USTA II and its 

progeny.” See July 9,2004 e-mail and attachment from counsel for BellSouth to counsel to Joint 

Petitioners, attached hereto as Exhibit E. In response, BellSouth struck the phrase “post-USTA I1 

regulatory framework” and inserted “USTA P’ because it was concerned that the Joint 

Petitioners’ language was too broad as it could encompass the FCC’s Final Rules (ultimately set 

forth in the TRRO), which was never the intent of the parties. Id. Accordingly, BellSouth 

proposed that the subject sentence should read: “With this framework, the Joint Petitioners and 

BellSouth have agreed to avoid a separate/second process of negotiatinglarbitrating change-of- 

law amendments to the current interconnection agreement based on USTA II.” Id. 

In the next draft, the Joint Petitioners reasserted the phrase “post-USTA I1 regulatory 

framework,” which was still unacceptable to BellS~uth.~’ Consequently, the parties discussed 

the impasse, wherein BellSouth specifically informed the Joint Petitioners of its concern with 

their language and the parties agreed to “USTA 11 and its progeny.” This negotiation history 

’I Interestingly, under the Joint Petitioners’ own interpretation, even the broader phrase “post-USTA 11 
regulatory kamework” does not result in the inclusion of the TRRO and the Final Rules that resulted. KMC, one of 
the Joint Petitioners, used this exact same phrase to mean solely the USTA I1 decision. Specifically, in filing a 
similar motion in North Carolina to postpone its pending arbitration proceeding with Sprint, KMC stated that the 
“Parties respectfully request that the Commission hold this proceeding in abeyance to provide additional time for the 
Parties to address the effect of the post-USTA II regulatory framework, the Interim Order, and the forthcoming 
unbundling rules on the terms, conditions and rates that should be included in the Agreement . . . .” See 
December 2,2004 Motion at 2, attached hereto as Exhibit F (emphasis added). This express inclusion of the Interim 
Rules Order and the TRRO proves that, at least KMC (and presumably all of the Joint Petitioners because their 
position on all the issues are allegedly the same) construes the phrase “post-USTA 11 regulatory framework to be 
limited to USTA II and does not encompass the FCC’s Interim Rules Order or the TRRO. 
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definitively establishes that (1) BellSouth never agreed to the interpretation now set forth by the 

Joint Petitioners; (2) BellSouth expressly advised the Joint Petitioners that it objected to the 

interpretation that the Joint Petitioners are now espousing; and (3) the parties” agreed to language 

to address BellSouth’s concerns. The Joint Petitioners conveniently fail to disclose these facts, 

in obvious recognition of their fatal effect. 

Fifth, adopting the Joint Petitioners’ argument would lead to an absurd or unreasonable 

result as it would require this Commission to find that BellSouth indefinitely agreed to waive 

contractual rights related to the incorporation of the TXRO in the Current Agreement eight 

months prior to those changes even being issued, In effect, the Joint Petitioners argue that 

BellSouth essentially gave up the right to implement those new rules for the Current Agreement 

even before any party knew what those rules would contain and without any venue to address 

disputes related to those new rules. Not only is this factually incorrect but it also leads to absurd 

and unreasonable results that only benefit the Joint Petitioners. 

Florida law mandates that, in construing a contract, absurd or unreasonable results should 

be avoided. 

“The words of a contract will be given a reasonable construction, 
where that is possible, rather than an unreasonable one, and the 
court will likewise endeavor to give a construction most equitable 
to the parties, and one which will not give one of them an unfair or 
unreasonable advantage over the other. So that interpretation 
which evolves the more reasonable and probably contract should 
be adopted, and a construction leading to an absurd result should 
be avoided.” 

See James v. GulfLifE Ins. Co., 66 So. 2d 62, 63 (Fla. 1953); Am. Employers’ Ins. CQ. v. Taylor, 

476 So. 2d 281 (Fla. 1’‘ DCA 1985) (holding contracts should be interpreted so as to avoid an 

absurd result). For this additional reason, the Commission should reject the Joint Petitioners’ 

arguments. 
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C. If BellSouth Is Ordered To Provide New UNE-P Circuits After March 
11, 2005, It Is Entitled To A Retroactive True-Up To An Appropriate 
Rate. 

For all the reasons set forth in this pleading, BellSouth is not obligated to provide new 

UNEs circuits after March 11, 2005. If, however, the Commission is inclined to grant Joint 

Petitioners any emergency relief (which it should not do), the Commission should explicitly 

direct that if Joint Petitioners order new UNEs on or after March 11,2005, Joint Petitioners must 

compensate BellSouth for those UNEs at an appropriate rate retroactive to March 11,2005. 

The retroactive payment is important not only as a legal matter but as a policy matter. 

The FCC was unequivocal in its holding that no CLEC is entitled to new W E - P  circuits after 

March 11, 2005. Short of an order denying Joint Petitioners’ request, the only way for the 

Commission to comply with the FCC’s order is to require Joint Petitioners to pay BeIlSouth the 

difference between the UNE-P rate and an appropriate rate back to March 11,2005. Other states 

have adopted true-ups. For instance, the Texas Commission adopted an interim agreement that 

does not require SBC to add new UNE-P orders and includes a true-up provision.32 The 

Michigan Commission has decided to complete expedited proceedings in 45 days, during which 

new orders can apparently be issued subject to a t r u e - ~ p . ~ ~  A true-up is the only way to equalize 

the risk between the parties - if ordered to provision new UNEs after March 11, BellSouth 

unquestionably is bearing the risk associated with the continuation of an unlawful unbundling 

’* See Exhibit G for orders from the Texas PUC. The orders from the Texas Commission appear to 
diverge from action taken by the Georgia Commission, which, in addressing a motion similar to the one filed by 
Joint Petitioners, ruled against BellSouth. The Georgia Commission has not yet released a written order. The 
Alabama Commission has required BellSouth to provide MCI with access to new UNE-Ps until it can address this 
matter at its April 2005 meeting. 

33 See Exhibit H for an order from the Michigan Commission. 
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regime. Joint Petitioners should bear the risk of a true-up if its position is determined to be 

wrong. 

A true-up is also necessary in the interests of fairness. The FCC hascalso been clear that 

commercial negotiations can produce pro-competitive and pro-consumer outcomes.34 BellSouth 

has successfully negotiated, to date, 48 commercial agreements with CLECs for the purchase of 

a wholesale local voice platform service, which agreements cover in excess of 310,000 access 

lines. I f  this Commission disregards the self-effectuating portion of the TRRO, the progress 

BellSouth has achieved in reaching commercial agreements could come to a halt, at least in the 

near term. If CLECs know that they can continue adding new unbundled network elements at 

TELRIC rates until the amendment and arbitration process is completed, which can take up to 

twelve months under the TRRO, they will have no reason to pay more than TELRIC by entering 

into a commercial agreement at this juncture. Significantly, allowing CLECs to continue adding 

unbundled network elements until the amendment and arbitration process has been completed, 

even though they are not impaired, unfairly prejudices those carriers that have entered into 

commercial agreements. Carriers that entered into commercial agreements will be forced to 

compete for new customers against CLECs that can undercut their prices solely by virtue of 

these CLECs getting to pay TELRIC rates, unless this Commission requires a true-up. 

CONCLUSION 

Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael J. 
Copps, Kevin J. Martin and Jonathan S. Adelstein On Triennial Review Next Steps, March 31,2004; see also FCC 
Chairman Michael K. Powell's Comments on SBC's Commercial Agreement With Sage Telecom Concerning 'rhe 
Access To Unbundled Network Elements, April 5,2004 (expressing hope "for W h e r  negotiations and contracts - SO 

that America's telephone consumers have the certainty they deserve"); FCC Chairman Michael K. Powell 
Announces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging "carriers to find 
common ground through negotiation" because "[c]ommercial agreements remain the best way for all parties to 
control their destiny"). 

34 
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For the reasons set forth therein, the Commission, in accordance with the Final Rules, 

should not order BellSouth to provide new UNEs after March 11, 2005. If, however, the 

Commission requires new UNEs after March 11, 2005, the CommissGn should order a 

retroactive true-up back to March 1 1,2005. 

Respectfully submitted, this 4th day of March, 2005. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0763 

575127 
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February 1 E, 2005 

JtfFrey 1. Carlisle 
Chief, Wireline Competition Byeau 
Federal Communications Carhission 

Washin@on,DC 20554 
445 12" street, sw 

Re: WnbudedAccess to Nehvork Elemenh, WC Docket No. 04-313; 

Review ofthe Section 251 Unbundling Obligalionr of Incumbent Local B c h u n ~  
Carriers, CC Docket No. 01-338 

&)ear Mr. Cdisle: 

Pursuant to your letter to Mr. Herschel Abbotl, dated February 4,2005, enclosed pi- 
find a list by Common Language Location Identifier ("CLLI") code of those &IISouth wire 
ccntax that satisfy the Tim 1, Tier 2, and Tier 3 criteria for dedicated transport and dark fiber 89 
well as the CLLI code for the BellSouth wire ccntcrs thal satisfj the nonimpairmcnt  threshold^ 
for DS-1 end DS-3 loops. 

In compiling this list. BellSouth applied the Commission's definition of a "business line" 
as set forth in Section 51.5 of the revised rules adopted in the Commisbon's Triennial Review 
Remand Order.' In particular, BellSouth counted all ISDN and other switched digid access 
lines in each Wire. center on a per 64 kbps-equivalent basis as required by the rule. In addition, 
determining the number of fiber-based collocators in each particular wire ccntcr, BcllSollth 
reviewed ita records to verify the existence of an "active e~ectricd power supply" to the 
particular collocation amulgement as r e q u i d  by Section 51.5. When UIC Commissionreque~ 
that BellSouth submit wire center dah in December 2004, the Commission did not specify 
particular methodology, and thus BellSouth did not we the 64 kbps-equivdent approach of 
attempt to verify an active electrical power supply. 



Jeffrey J. Carlisle 
Febrwvy IS, 2005 
Page -2- 

BellSouth shares Ihe Commission's desire, as indicated in your letter, "to facilitatrr prompt 
*bnplemcntaion of its revised rules, and to mhimize disputes r e g w g  the m p  of incumbent 
LEX3 unbundling obligations in any particular me." Although we d i m  with Certain 
of the Commission's Triennia/ Ravinv Remand &der, "certainty" $agarding the scope of 
unbundling obligations is important to the entire industry, as your letter notes. In that regard. 
k11South will be posting the enclased list on its interconneotion website 
@ ~ L ! - & l ~  'ombe u 
carriers will be aware of the particular wire centers in which the nonimpainnGat thresholds have 
b y  met and in ar between whicb new high-acity loops and tmwporl will RO longer be 
available on en unbundled basis as of March I 1,2005. With dissemination of this informatio~ a 
carrier that subsequently requests new. high-capity.loops and transpor( M an unbundled bapio 
in or between thcse affGcttd wim centers will be unable to self-certify bestd upon a ' m m b l y  
diligent inquiry" that its request is consistent with thc Commission's unbundling requirements. 89 
rtquiral by the Triennial Review Remund &der? 

w rhat ell requesting . .  

To the extent any paty is concemed about thc methodology &IlSouth has employed or 
the wire centers identified on the enclosed list in which tbe ndmpairmcnt thresholds have been 
met. it should bring that concern to the ~rnmission's d o n .  As the Triennid Review 
R m a n d  Order makes clear, it is for the Commission to dctormine where "no section 25l(~)  
unbundling rtquirement exists,'I3 and thus any dispute about whether an incumbent bss bccn 
relieved of its section 251Ic) unbundling obligations in a particular Wlrc center must be resolved 
by the Commission, 

The Commission's Triennial Review Remand Order cannot and ShOuM ~1 be reed to 
suggest that the state public service commissions have any role in establishing tho Win centas in 
which the Commission's nonirnpaiment tbtesholds nre curreutly met! To do 0thc3wisc 
effectively would result in h e  delegation of impahent dechiona with reed  Lo high-capacity 
loops and transport to 50 stab public service commissions in clear violation of W A  JLs Just as 
it was unlawful to delegate to the stele commissions the auulority to determine whether the 
Commission's "competitive triggm~" had bcen met for purposes of determining where SwItchfng 
end high-capacity loops and transport s h l d  be unbundled under the 7'demIal Revim &der, it 
would be equally unlawful to allow state public scnioc wmi3siom to detumine where the. 
Commission's new nonimpainenr thresholds for high-capacity loops and tcansport f ~ %  CwTentlY 



JefFrey J. Carlislc 
February 18.2005 
Page -3. 

met under the Triennial Review RemandOrder. TheTelmmunicntiom Act of 1996 requireS a 
uniform methodology and appiication of the Commission's unbundling rules, which -01 
occur if unbundling determinations are left to Ihe state commissions! 

BellSouth believes that its determinations cpncerning the Win ccntcrs in which the 
Commission's nonimpairment thresholds for hiehcapacity loops, traaJport, and druk fik 
completely consistent with thc Commission's revised rula The same is true for BollSouth's 
approach to implementation of tho= rula BS set forth abovc, which should minim& disputes 
and facilitc the certainty ihu indm roquins. BollSo!B~ will a s m e  the Commission agrees 
ualpss the Commission adviscs othmwisc. 

BLRkjw 

cc: Chimopher Libertelli 
Matthew BriU 
Jessica Rosenworcel 
Daniel G o d e z  
Scott Bergmaan 
Michelle Carey 
Tfiomas Navin 
Austin Schlick 
John Stanley 
Jeremy Mercus 
Pamela Arluk 
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Message Page 1 of3 

Meza, James 

From: Hehann, John I J t te i tmann~K~HeyDr .~m]  

Sent: Tuesday. June 29,2004 727 PM 

To: Me=, James; jlrnrneza@irncingular.com 
cc: Cutpepper, Robert; Joyce, Stephanie; Hendridtson, Heather T.; Heitrnann. John; Campen, Jr., 

Hemy C. 
Subject: Proposed 90 Day Abatement 
Importance: Htgh 

-I -- -I- -_I_ 

Jim, 

Per our discussions on Monday and Tuesday June 28 and 29,2004 at Parker Poe in Raleigh. the Jdnt 
W i b n e n  (KMC, Xspedius and NuVo~JNewSauth), have, per your request, reconsldered their posHton with 
respect to the 90 day abatement of the ongoing arbitrations proposed by BellSouth. 

Based on our understanding that it is the mutual understanding of the JPs and BST that 
(1) the Purpose of the abatement would be to consider how the post USTA tl regulatory framework should be 
incorporated into the new agreements cunently being arbitrated by Joint Petitioners and to identify whet 
arbitration issues may be impacted and what additional issues, if any, need to be identified for amtratim - and 
that by doing 60, we'd be avoiding a separatelsecond process of negotiatinglarbilrabng change-of-law 
amendments tothe current agreement (which the parties woukl continue operating under until they were able to 
move into the new arbitratedlnegotiated agreements); 
(2) the parties would continue their efforts to reduce the number of issues already identified, including gojng 
forward with the July 6 summit in DC, 
(3) the parlies will cooperate on regional scheduling (as has been the caw under Mr. Meza's tenure on this Case); 
(4) the parties should be able to agree to a regional discovery agreement much abng the lines the JPs proposed 
(based on an agreement in concept -but not in detail - reached by the parties earlier); 

the Joint Petitioners are willing to join EST in a motion to abate for 90 days provided that we agree: 
(1) on ajomt motion (we can work on It tomom - should be simple); 
(2) to WOrkjOintlV to secure uniform grant of the motion in all states, including SC (and that we agree t0 a "plan El'' 
in case SC requires withdrawal and refiling -which would require a commitment by BST not to bounce JPS from 
their existing agreements, provided we re-file wthin the new window); 
(3) to a regional discovery agreement (we're ready to hammer it out t o m o m  morning and to continue tOmOroW 
morning the cooperative process with good faith negotiations to resolve outstanding diswvery issues in NC): 
and 
(4) to kame the 90 day abatement as being from the currently proposed or set hearing dates (the point Wuld be 
that we would jointly try to pushout what already hss been scheduled informally beween us and tomEib by the 
Commlssions - realizing that SC may have to be handled differently if they insist that the arb pebihon be 
withdrawn and refiled). 

I think this should be doable. Please cali me right away on my cell, if you think differently. Can We meet at 
Parker Poe at 830 or 9 in the momlng to get this done? (We would be postponing the remaining dews and 
thlsweek's remaining testimony deadlines, so that we could spend the day (OF as much of It as it takes) to get this 
done - I hope to be in DC on Thursday prepping for a 10-3 issue reduction call with Rhma and Jim on Friday.) 

Best, John 

John J, Heltmann 
Kelky Drye &Warren Up 
1200 19th Street, N.W., Suite 500 

2/25/2005 
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Washington, D.C. 20036 
OFFlCe (202) 955-9888 
Fm (202) 955-9792 
Mobile (703) 887-9920 
jhehanng kelleydrye.com 

---Original Message---- 
ftom: Culpeppef, Robert [ m a i l t o : R o b e r t . C u l p e p p e r @ ~ l l ~ . ~ ]  
Sent: Thursday, June 24,20W 5:51 PM 
To: Heibnann, John 
Sub- R E  P r o p a s d  90 Day Abatement 

Perhaps we can diecuss tmo or next week in Raleigh. OK7 

---orlgid Message---- 
Fmm: Heltmann, John [mailb:JHeibnann@KelleyDrye.oom] 
Sent: Thursday, June 24,2004 927 PM 
To: Culppper, Robert 
CC: Reynolds, Rhona; ma, James; Tampiin, James; tiadrickson, Heather T.; Elmi, Jennet& E.; 
Joyce, Stephante; Fabey, Jim; Jennings, Jake; Russdl, Bo; Chdeux, Ed; makcw@km3x~ecom.~;  
rpife@lurctelecom.com 
SUbjeck MI: Proposed 90 Day Abatement 
I m w n o s :  Hlgh 

Roberl, 

KMC, NewSouthlNuVox and Xspedius are opposed to a 90 day abatement at this time. We B E  not, 
however, opposed to folding in the post USTA It regulatory framework into the ongoing arb. As was 
the case with the TRO, we agree with you mat it would be a waste of time to negotiate and arbitrate 
a Separate "changwIf-law" amendment when we have the new agreement arbitration as a Vehicle 
for getling that done. mat we would propose is to identify the specific rules !hat have been vacated 
and any arbitration issues currently teed-up based on our dispute about those rules. We would 
than disccuss what impact If any the post USTA I1 regulabory framework has on those pWidOnS. If 
the FCC issues an interim rules order, we could alsa assess how that impacts thw pmvistOn8. we 
would hold those issues over to a second phase of the proceeding. wherein the parties could raise 
addaional issues regarding other provisions of Attachment 2 that may be directfy impacted by the 
Vacated Iules. Given the number of issues [hat rernaln and the prosepect of adding new ones, a 
bo phase approach may come as a bit of relief for all involved. Do you think that this appmch 
would be workable? 

Best regards, John 

John J. Haitmann 
Kelley Drye &Warren LIP 
1200 19th Street, N.W., Suite 500 
Washington, D.C. 20036 

Fax (202) 955-9792 
Mobile (703) 887-9920 
jhelbnann@kelleydryeye.com 

office (202) 955-9888 

-----Origtnal Message----- 
-: Culpepper, ~obert [ma1lta:~obert.~ulpepper@8ellSouth.coml 
Sent: Monday, June 21,2004 7:21 PM 
To: Heitmann, John 



Message Page 3 of3 

CC: Reynolds, Rhona; Meza, James 
Subject: Proposed 90 Day 

John, please review and discuss the same with your clients. Since I wasn't on this aftemoO!h Call, 
the following ia my underslandlng of the proposal whlch was dlscussad. Thanks, Robert 

THE FOUOWTNG IS A DRAFT FOR D&CUSSICIN PURPOSES ONLY: 

The parties, by and thnr their respective counsel, agree that it Is beneficial to have additional time to 
revlw and discuss the impact that the DC Circuit's vacatur of certain FCC unbundling rules has on: 
(i) the unresolved Issues in the pending arbitration proceedings; (li) the partles' existing 
interconnecfion agreements; and (iii) potentially other new issues that may arise in connection 
therewith. Accordingly, the parties agree to the following: 

1. To immediately cease all arbitration retated activity, including but not limited to: filing teStifmW, 
engaging in discovery, and filing motions olher than those that may be associated wlth Itern #2 
below. 

2. To joinfly approach all State Commissbns regarding diswntinuing the arbitration procbedins for 
a 90 day M o d  in a manner that complies with applicabla law. 

3. During such 80 day period, BellSouth agrees to not invoke the change of law pmulstons In the 
existing intemnnedian agreements in attempt to incarporate the impact of the DC Circuit's vacatur 
into existing interconnection agreements. 

4. Following the condueion of the 90 day perid, ihe arbitratlans may be reconvened 4th 
updatedlrevisd issues, positions, and suppternental testlmony on any revisedlupdated 
isauelposition. 

5. This agreement is made with a full resenrations of rights by all parties and shall not be 
considered a waiver of m y  previously asserted posltion andlor contractual rights. 

Agreed and Accapted: 

NewSouthMuVoxlKMClXspedius 

***** 

Tte  Information transmitted is intended only for the penon or entity to which it Is add- 
and may contain eanfldential, proprietary, and/or privlkpd material. Any review, 
retransmisslong dkseminatian or other use of, or taking of any action in relbnce upon this 
information by persons or entities other than the Intended recipient Is prohlblted. If YOU 
recetved this In error, please contact the sender and delete the material from all m p u t e 6 .  
113 
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c 

BEFORE THE TENNESSEE REGULATORY AUTROW’IY 

Jdy 16.m 

IN RE: 

JOWT PETFTION FOR ARBITRATION OF NEWSOUTH . 
COMMUNICATlONS COW, NUVOX COMMUNICATI~S, 

XSPEDIUS COMMUNICATIONS, LLC ON BEEALF OF ITS 
OPERATlNG SUBSIDIARIES XSPEDIUS MANAGEMENT C% 
SWITCFLeD SERWCES, LLC APJD XSPEDIUS MANAGEMENT 
CO. OF CHATTANOOGA, LLC OF AN lN”ERC0NNECllON 
AGREEMENT WlTH BELLSOUTH TELECOMMUNIcA~oN% 
INC. 

wc., m c  TELECOM v, inc, m c  TELECOM nr mc, AND 

ORDER GRANTlNG JOINT MOTloN To ROLO PROCBEIDNG INABEYANCE AND 
ESTABLISHING REVISED PROCEDURAL SCHEDULE 

This mattea is befm the Pm-&bitration offiicca p m m t  to the Joint Malion tu Hold 

Proceeding in Abcynnce (‘‘Join! Morion”) filed by NewSouth canmunication~, Corp., NuVox 

Communicstions, Inc.. KMC Telec4m V, Inc.. KMC T d m m  IU, LLC. snd Xsp#fiup 

Commdcntions, LLC on behalf of its Opereting su&sidinriss Xspsdius Managcmat Co. 

Switched Services, LE, xspcdiua Manag8mmt co. of cbatlprwogq LLC (“Joint Petitioners") 

and k l h t h  T c I ~ ~ i ~ t i o ,  Inc. (“BellSouth”) on July 15,2004. 

The Prc-Mitmtion officer established B Procedural Schedule in this matt- on May 25, 

2004.’ In the Joint hfottorr, thc Padcs tequgt that the pocctding in Lis Docket be held in 

abeyance for ninety (90) days, includii the ruspcrrsion of pending dadlines and consideration 



H i c k s ,  GUY CSID: 253-0058 

pwxading since February I 1,2004. On March 2,’2004, the United States Court of Appeals for 

the D h c t  of Columbia in Unitd&a& Te/emrn Ass ‘n w. FCC, 359 F.3d 554 (D.C. Cir. 2004) 

PVSTA fI*) affirmad In part, and vacated and ltmandtd in par&, catsin d e s  of thc Pedetal 

Communications COmmiagjon (“FCCII). As a dt, tbc Parties aver that, at this lime, cQtein of 

the FCC‘s des applicable to BellSouth’s obligstion to provide to Joint Petitioners ne(W0rlr 

elements on an unbundled basis me vacated and thc FCC is apectcd to isme new rulesO. 

Thwfm, the P d e s  q u e s t  the propoeed abatement so they may conradcr how tbc post UST” 

JI rcsulatwy fiamewurk should be inmrporated in10 the new egFecmclrts cumntb bciw 

arbi(rakd and to identify what arbitration issues may be trn& or need u) be identified for 

arbitration. ?he Parties 4- that no new iseues may be raised in the arbintion p r o d i n g  

other than those that result frclm their negotiations repding the post UST.. II regulatory 

fmmcwwk. Within this finmew& the plvtie~ agree to avoid a sepmte procara of Degotiating 

2 
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+ 

?he Prc-Arbitration oflicar findu that, fbr the reasons stated by the P a h a  in the JoiAt 

OEtabcr 1, ZOM The Paxiiee shall file with the TRA s revised Joint Issues 
Matrix rqmmting the cmscnsw of Ihe Parha on all 
isrrues 

Qetaber 12,2001 Pre-filed SupplpnmtaI Wrcct Testimony shall be filed with 
t h e m  and Beryed on all Parlie3 

Nmcmkr 12,2004 b f i l c d  Rctuttd Testimony h l l ' b y  filed w i ~  the TRA 
and w e d  on all Putits 

Navamber 19,2004 A Status C o n h c c  will be hsld at 1O:OO a m  to set 8 
& d d e  for any neasJuy Discavery and to e a whedule 
for the Wearing 

3 
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T.R.A, DOCKET ROOM 
" .\ 

February 22,2005 

VIA HAND DELIVERY 

Hon. Pat Miller 
Charrman 
Tennessee Regulatory Authonty 
460 James Robatson Parkway 
Nashville, TN 37238 

Re. Approval of rho Ame)tdmenrs to rhc liiterconnecrron Agrernerrr Negolialed by 
Teleromnturrrcarianr, fnc and NuVox Comniwmarrott.?. Inc fma 1 
Carnntunrcalrons, brc Pursuant to Scrroris 251 ond 252 ofrhe ~etecommunm 

Dear Chairman Miller \ 

NuVox Cornrnunaations, Inc. fMa Tnvergent Cammunicatims, . Inc and 
Telecommunications, Inc. hereby submitting io the Tennessee Regulatoiy Authonty the Of 
fourteen copies of ihc executed Amendments to the Intcrconnecflon Agreement dated lune 30,z 
Interconnection Agreement expmd on June 29, 2003 and the parties are. currently In i 
prweedings in BellSouth's nine state region The Interconnection Agreemen! wll WIItlnUe 
month until the arbitrations have been completed 

The first Amendment adds Quicksewe to the Agreement and the second Amendment 
rates for Attachment 3 Local Interconnection in the Agreement 

Thank you for your anention to this matter 

y M. Hicks 

GMHldi 

Enclosure 

c c  Hamilton E. Russell, 111, Tnvcrgenl Communications, h c  
John J. Hearnann. Esquire, Attorney for Tnvergent Communications. loc 
Don Baltimore. Esquire, Atlomey for Tnvergent Communications. Inc 
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BEFORE THE TENNESSEE REGULATORY AUTHORiTY 
Nashville, Tennessee I ' .  

In re: Approval of the Amendmersts tu the Infercoimtionb Agmmerit NegetiTted I by 
BellSotrrh Teiecontmunrcalrons, Inc. and Nu Vux CorrinWmicaliorts, fnc. fwu 
Trrvergent Commrmicatmns, Inc. Pursuant to Sections ZSI  and 252 !Of the 
Telecummunicuirons Act of 1996 

Docket No. 

PETITION FOR APPROVAL OF Tli E 
AMENDMENTS TO THE INl7tRCONNECTION AGREEMENT 

AND NUVCDX COMMUNICATIONS. INC. FWA T RIVERGENT 
COMMUNICATIONS, INC. PURSUANT TO 

THE TELEXOMMUNlCATllONS A € X  OF 19% 

NEGOTIATED BETWEE N BELLSOU" R TELECOMMUNICATIONS, INCI ' 

COME NOW, NuVox Communications, Inc. flWa TnvcfSent Communicatio& Inc. 

("NuVOX") and BellSouth Telecommunications, Inc., ("BellSouth"), and file this requbt for 

approval of the Amendments to the Interconnection Agreement dated June 30, 2&p (the 

"Amendment") negotiated between the two companies pursuant to Sections 25 I and 2521 of the 

Telecommunications Act of 1996, (the "Act"). In support of their request, NuVox and Be#South 

state the following: 

1. NuVox and BellSouth have successfirlly negotiated an agresmegt for 

interconnection of their networks, the unbundling of specific network elements offeted by 

BellSouth and the resale of BellSouth's telecommunicshons services to NuVox The 
I 

Interconnection Agmment was approved by the Tennessee Regulatory Authority ("TW") on 

Wtober 24,2000. 

2. The Interconnection Agreement expired an June 29, 2003 and the panics arc 

currently in arbitmhon proceedings m BellSouth's nine state -on. The Intcrc6nrgeation 

Agreement will continue month to month rrntii the arbitrations have been ComptdedB 

401 I23 



3# The parks have recently negotiated two Amendments to the Agpxe16en;t. The 

first Amendment adds Quickserve to the Agreement and the second Amendment replab the 
4 

I rates for Attachent 3 Local Interconnection in the Agrement. 
I 

4. Pursuant to Section 252(e) of the Tctecommunicatrons Act of 1996, Nuvox and 

EIellsouth am submitting their Amendments to the TRA for its wnsideratm and ~pprovL)I. The 

Amendmats provide that either or both of the parties are authorized to submit the Amen/hncnts 

to the TRA for appmvd. 

. 

5. In accordance with Section 252(e) of the Act, the TRA is charged wtth ap#mvmg 

or rejechng the negottated Amendments between BeltSouth and NuVox within 90 days Qf thar 

submission. The Act provldes that the TRA may only reject such an agreement if it finds pt the 

agremnent or any portion of the agreement discriminatts against a telecomrnunicabonslanim 

not a party to the agreement or the implementation of the agreement or any pomonlaf the 

agreement i s  not consistent with the public intemst, convenience and necessity. 

6. NuVox and BellSouth aver that the Amendments are consistent with the strfndards 

for approval, 

7. Pursuant to 47 USC Section 252(1) and 47 C.F.R Sectmn 5 1.809, BellSauih shall 
1 

make available the entire Interconnection Agreement filed and approved pursuant to 4B 

Section 252. 

NuVox and E3eflSouth respedfirlly request that the T U  approve he ~ m ~ d m a t  

negotitltcd between the parties. 

2 



This day of $+\- , 2005. 

Rcspcctfully submitted, 

B E L L S O P  TELECOMMUNICATIONS. M * . Hicks 
333 Commerce S e t ,  suite2~01 

(615)214-6301 
Attorney for IMlSouth 

NaShWlle, T e ~ e ~ ~ e e  37201-3300 

CERTIFICATE OF SERVICE 

I, Guy M. Hicks, hereby cettrfy that I have served a copy of the foregoing Pet 
Interconnection Agreement on the following vir  Approval of the Amendments to t 

States Mail, on ih*A day of e\- ,2005: 

Hamilton E. Russell, 111 
Regional V i a  President - Lega! and Regulatory Affalrs 
NuVox Communications, Inc. {fonncriy TriVergmt) 
301 North Main Street, Suite 500 
Greenvrlle, SC 29601 

John J. Heitmann Esquire 
Counsel to NuVox Commumcatlons, Inc. 
Kelley Drye & Warren LLP 
1200 19'" Street, NW 
Washington, DC 20036 

Don Baltimore, Esquire 
Farrar & Bates 
21 1 Seventh Avenue North. Suite 420 
Nashville, TN 372 19- I823 
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Amendment to thc Agrcenwnt 
Between 

NuVan Cnmniunfrarians, Inc. (tka Trivergent Conimuaicatbns, Inc.) 
and 

BellSouth Telccommunlcatiom, Bnc. 
Dated Jane 30,2000 

Pursuant 10 this Amcndnicnt, {the “AmndmcnP), NuVw Conirnunicaiions, In 
Ifka Tnvcrgcnt Conunumcalions, Inc ) (NuVox), and BcBSouth Tclccornmunmtions, Inc 
(”8dlSouth“). hereinafter r e f 4  to collectively as the “Parties,” hereby agree to aimnd hat 
certarn Intctconncction Agrwnicnt h a m  ihc Partics dated June 30,2000 (“Ageemcnt”) to b 
cffectivc thuty (30Jcalendar days after thcdatc of thc 1asi signamrc cxrcuting the Arnendmcni 

WHEREAS. RctlSwth nndNuVox cntcrcd into the Agrecmont on Junc 30,201 
and, 

NOW THEREFORE, in consideration ofthe mutual pmnsions contained hcrcl 
and 0 t h  good and valuable consrderation, the receipt and suficimcy of which are hereby 
acknowledged, the Parties hcrcby covant  and agree as Follows 

I The Parties agee to rcplacerhe rata in Exhibit A of Attachment 3, with Ihe rates E 
forth in Exhibit 1 of hs Amcndmcnt. attached h e t o  and incorporated herein by 11 
l.CfUUlCC. 

2 All of thhe ahcr provisions o f  the Agrccincnt. llalcd June 30.2000, shall retnam tn 
full force and effect 

3 Either or both of the Parties are authorized to s u b  t h s  Puncndmmt to the 
respective sbte regulatory authonttn for approval subject Lo SCctton 252(0) Of tho 
Fedaal TckcommumcatrDns Act of 1996 
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February 22,2005 
VIA HAND DELIVERY 

Hon Pat Miller 
Chairman 
Tennessee Regulatory Authonty 
460 James Robertson Parkway 
Nashnllc. Tennessee 37238 

Rt? Approvnl of fbe Anrendmenfs to the Intercortnechon Agreemenl Negottafed by 
Telemnimimrcatrons, Inc and NewSouth Cammuntmuom Gorp Wirsriunt ti 

Docket No 
Act of 1996 r 

Dear Chairman Miller. 

Pursuant to Section 252(e) of the Teleeonimunications Act of 1996, NewSouth CommUl 
Gorp and BellSouth Telecommunications, Inc. are hereby submitttng 10 the Tennessee Rt 
Authority the ongml and fourteen copies of the attached Petition for Approval of the Amend 
the Interconnection Agreement dated May 18,2001. The rust Amendment revtse~ the N O ~ I C ~  pro 
the Ageenlent and the s e x a d  Amendment adds Quickserve to the Agreement I 

Thank you for your attention to this matter. 

rely yours, 

CC: Bo Russell, NewSouth Communications, Gorp. 
John Watmann, NewSouth Comnwnrcafions, Corp 
Mary Campbell, NewSouth Communications. Corp. 
John Futy, NewSouth Communrcations, Cop 

W20636 
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BEFORE THE TENNESSEE REGULATORY AUTHORITY 
Nashnlle, Tennessee 

c 

In re: Approvoi of the Amendmertfi to the hterconnechon Agreement Negotiared by 
8eilSouth Teiecomrnunrcations, Inc. and NewSouth Communicatrorrs Carp 
Pursuarit to Secliorrs 251 and 252 of the Tetecomwunicutiolrs Act of1996 

Docket No. 

PETITION FOR APPROVAL OF Tm 
AMEND MENTS TO THE INTERCONNECTION AGREEMENT 

NEGOTIATED BETWEEN BELLSOUTH TELECOMMUNICATIONS, INC. 
AND NEWSOWTH COMMUNICATIONS COW. 

PURSUANT TO THE TELECOMMUNICATIONS ACT OF 1994 

i COME NOW, NewSouth Commuocatians COT. ("NewSouth") and BellSouth I 

I 
Telemmmumcatians, Inc., ("BellSouth"), and file this request for approval of the Amendments I 

to the Interconnection Agrerment dated May 18, 2001 (the "Amendment") negobated bmwen 
! 

the two companies pursuant to Sections 251 and 252 of the Telecommunications Act Of 1996, 

(the "Act"). In support oftheir request, NewSouth and BellSouth state the followhg: 

1 

I 

4 

I .  NewSouth and BellSouth have successhlly negotiated an agreement for ; 

I 
interconnection of thar networks, the unbundling of specific network elements offered by 

BellSouth and the resale of BellSouth's telecommunications setvices to NewSouth. The + 

Interconnection Agreement was filed with the Tennessee Regulatory Authonty ("TU") on 

August I ,  2001 for approval. 

2. The part~es have rectntly negotiated two Amendments to the Agrcemat. The. 

first Amendment revises the Notice provision in the Agreement and the second Amendment adds 

Quickserve to the Agreement, Copies of the Amendments are attached hereto and incorporated 

herein by reference. 

a 

I 3. Pursuant to Section 252(e) of the TelecommunlcatlonS Act of 1996, NewSouth 

and BeltSouth are submitting their Amendments to the TRA for its consideration and apprOVa1. 

I 

420635 
i 



The Amendments provide that either or both of the parties are authonzed to submit the 

Amendments to the TRA for approval. 

4. in accordance with Sectton 252(e) of the Act, the TRA IS charged with approving 

or rejecting the negonatcd Amendments between BellSouth and NewSouth whin 90 days of 

their submission. The Act pmwdes that the T U  may only reject such an agreement if it finds 

that the agreement or any portion of the agreement discriminates against a telecommunications 

carrier not B party to the agreement or the implementation of the apxment or any portion of the 

agreement IS not consistent with the public mnterest, convenience and necessity. 

5. NewSouth and BellSouth aver that the Amendments are consistent with the 

standards for approval. 

6. Pursuant to 47 USC Section 252(i) and 47 C.F.R. Section 51.809, BellSouth shall 

make available the entire Interconnection Agreement fild and approved pursuant to 47 USC 

Stcbon 252. 

NewSouth and BellSouth respectfully request Lat the TRA approve the Amendments 

negotiated between the parties, 

T?uswrk  dayof qdb. ,2005. 

Respecffully submitted, 

BELLSOUTH TELECOMMUNICATIONS, MC. 
I 

I 

O U M & Y  icks 

I 

33j  ~oimerce Street, Suite 2101 
Nashvtlle. Tennessee 37201-3300 
(615) 214-6301 
Attorney for BellSouth 

2 



I, Guy M. Hicks, hereby certify that I have served a copy of the foregoing Pehtion for 
Approval of the Amendments to the Interconnection Agreement on the following via United 
States Mail on thW-*y of <a4 . ,2005: 

Mr. Bo Russell 
NewSouth Communications, Corp. 
2N. MamSt. 
Greenwlte, SC 29601 

Mr. lohn Hrtmann 
NewSouth Communications, Corp. 
1200 19* Street, NEW 
Suite 500 
Washington, DC 20036 

Ms. Mary Campbell 
NewSouth Communications, Carp. 
2 N. Main St 
Oreenville, SC 2%01 

Mr JohnFury 
NewSouth Communications Corp. 
2 N. Main St. 
Gteenville, SC 29601 

i 

Guy M. Hicks 

t 

i 

! 
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Amendment to thc Agmmcnt 
Between 

NewSouth Communications, Carp 

tkllSauth Tclecommunlentlom, Ine. 
Dated May 18,2001 

m d  . 

Pursuant to this Amcndincnr, (the “hmcndn\enI“), NewSouth Communlcations, 
Corp (;‘NewSouth!’), and l3cllSouth:Teleconirnunimtiaw. Itx! (“BcllSouth”), hercirraRer rcfcrred 
tocollcctivciy as the “Parta,” hereby a p e  tanmend that m a i n  Ittetconwlion Agrccnlcnt 
betwccn thc Partlcs dated May 18, ZCOI VAgrccnlcnf’) to be cffcchve tlurty (30) calendar dayS 
aftcr thc date of the last signature executing ihc Amcndnmr {“EKcc~ivc Date-) 

WHEREAS. EcIISouth and NcwSoulh cntcrcd mto thc Agnxmc?nt on May 18, 

NOW THEREFORE, ~IL considerolion of tlrc mutual provisions contained hcrcin 

2001, a d .  

and other good and valuable consideration, thc rcccipt and sufficiency of which nre hereby 
ncknoWgd, the Panics haeby covmnt and agcc as follows 

I To rcplaa the Notrces contacts for NuVox CMlrnunicatlons, Inc w t h  the following 

Mr BoRussell 
2 N  ManSt 
Greernrdle.SC 29801 
brusscll@nuvorc corn 

Mr JohnHatmann 
1200 16th Street, MN 
sulte- 500 
Washngton. DC 20036 
Meitmatu@KcllcyDryc ccnn 

COPY to 
Ms MaryCmpbell 
2 N MainSt 
GreenviUe. SC 28601 
MCampbellQnuvox corn 

Mr JohnFury 
2 N  MrrnSt 
Greanvle,SC 29601 
JFury Q nwox com 

2 All ofrhe atha provisionsofthe Agreement, &ted A .  y I8.2001, shall Tomin hn 
full force and effect 

3 Either or both of the Parties are autliomcd to submit this Amendment to the 
respeclrvestalc rquhtory authorities Fm apprwnl subjar 10 Smllon 25Zte) ofthc 
Federal Teleconununtcations Act of 19% 

I 

I 
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IN WITNESS WHKREOF. the Penes have exwwlcd thls Amendment rhe day and yeu 
WI(ICR below 

Vcniun Gcnarr; Amadmmt Template 
XXlXXlXX 

I 

1 

I 

1 

! 



hrrwant  to this Amendment, (the "Amendment"). NewSouth Communications. carp 
("NewSouth"), and BellSouth TelccommunmliMa, Inc ("BellSouth"). haanaftcr  rcferrcd to 
coHectively as the "Panles." hercby agree to amend that certain lntaconncction Agreement 
btlween the Parties dated Mi?y 18.2001 ("Agrccpnt") to be effcctivc February 10.2005. 

May 18,2001. and, 

combination- Residence line provisioned at a Location when QuickSuve i s  available on the line 
shall incur B QurUavc  NmRecurring Charge (NRC) a1 the NRC Cunmtly Combined 
Conversion Rnte set forth in the Agrcemeot and that any initial New lnrullation of II 2 - W e  
PortlLoupConlbination - Residence line prowinned at a location where QuickSwe IS not 
available. shall incur the Not C u m t l y  Combined NRC, First ud Addttional rats sd forth 1n the 
Agrecmni,  

WHEREAS. &IISouih and NewSouth entered into the Agreement on 

WHEREAS. both Panics agree that an initial New lnualletion of a 2-Wire Po- 

NOW THEREFORE, in considantion of the mutual pmvioions contained hcrun and 
other good uiid voluableconsiduatron, the rccupt and suffictency of whtch 01t hKebY 
acknowledged. the Parties W y  covcnnnt and agreeas follows: 

1 The Parties agree to i n c w p t e  into Attachment 2 of the Agreement the rates and 
USOCs as set forth in  Exhibit 1 of this Amendment otuched hereto and mcorporated 
herein by this reference 

All of the other pmvisiom of the Agreement, dated May 18, 2001. shall remain in 
full fnrce and dkct 

Either crboth of the Parties are authorized to submit this Amendment 10 the 
respective stnte Egulatory authoritiw for approval SubJal to Scclbon UzC) Of the 
Federal Telbcornmun~catlons Act of 1996 

2 

3 

I 
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IN WiVESS WHEREOF,  the Partles hsvc executed this Amcadmcnt thc day and ycsr 
wrlttol bclow 

I 
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Me=, James 

From: 
Sent: 
To: 
cc: 
Subjed: 

Me=, James 
Friday, July 08,2004 2:21 PM 
'Heitrnann, John' 
Rankin, Edward; Joyce, Stephanie; Handrickson, Heather T.; Campen, Jr.. Henry C. 
Motion to Hold in Abeyance-vl2.DOC 

* 

John: Attached are my suggested revisions to the draft motion. 3eilSouth agrees to the Jan. 71-14 hearing dates in NC 
and 10 pushing each state's hearing date back by the same amount of lime. Please let me know if you hawe any 
questions. 

Regards, 

Jim 



BEFORE 
NORTH CAROLINA UTiLITIES COMMISSION 

.In the Matter of 1 
Joint Perition of NewSouth 1 
Communications Corp. et al. for 1 
Arbitration with BeuSouth 1 
T@lerommunlcations, Inc. 1 

Docket No. P-772, Sub 8 
Docket NU. P-913, Sub 5 
Docket NO. P-989, Sub 3 
Docket No. P-824; Sub 4 
Docket No. F-1202, Sub 4 

JOINT MOTION TO HOLD 
PROCEEDING IN ABEYANCE 

JOINT MOTION TO HOLD PROCEEDDIG IN ABEYANCE 

NewSouth Communications Cow. (“NewSouth”), NuVox CommmiCations, kc. 

(‘‘Nu~ox’’), KMC Telecum V, Inc. and KMC Telecom III, LLC (oollectively “KMC”), and 

Xspedius Communications, LLC on behalf of its operating subsidiary Xspedius Management 

Company Switched Services, LLC (“Xspdius”) (collectively the “Joint Petitioners”) and 

BellSouth TelecOmmUnications, Inc. (“BellSouth”) (together, the ‘‘Parties’?, through their 

respective counsel, submit this Joint Motion to Hold Proceding in Abeyance and hereby 

abave-captioned proceeding in abeyance for a period of ninety (90) days. In doing so. the Parties 

m m  i 
. .  . .  ;; 



keeFitzg, By this Joint Motion, and contingent upon a grant by the Commission of the relief 

Wueted herein, the Parties waive through - the deadline, under section 252(b)(4)(C) of 

the Act, 47 U.S.C. § 252@)(4)(C), for final resolution by the Commission of the issues in this 

arbitration. In support of this Joint Motion, the Partia submit the following. 

A 7  P E D  
. I  V.. .... 

Joint Petitioners and BellSouth have engaged in the above-captioned arbitdon 

proceeding since February 11,2004, On March 2,2004, the United States court of Appeals for 

the Dhict  of Columbia Circuit, in United States Telecorn Ass’n v. FCC, 359 F.3d 554 @.C. 

Cir.2004) (“USTA P), -affirmed in part, and vacated and remanded in part, the rules of the Federal 

Communications Commission (TCC”), pursuant to which incumbent LEC- 

oblirrated k&hg&e+ to provide to any requesting telecommunications carrier access to network 

elements on M unbundled basis. The D.C. Circuit initially stayed its USTA Urnandate for a period 

of sixty (Sa) days, The stay of the USTA I1 mandate later was extended by the D.C. Circuit for a 

period of forty-five (45) days, until June 15, 2004 on which date the D.C. Circuit’s USTA 11 

mandate issued. At this time, certain of the FCC’s rules applicable to BellSouth’s obligation to 

1 provide to joint Petitioners network elements on an unbundled basis are vacated and the FCC is 

. .  

DCollHEITJi22 1861.1 2 



. .  exDected to issue new rules. & . .  
c 

€ke& 

In light of these events, rhe Parties have agreed to the proposed 904ay abatement 

90 that they can consider how the post USTA 11 regulatory fimework should be incorporated into 

the new agreements currently being arbitrated and to identify what arbihtion issues may be 

impacted and what additional issues, if any, need to be identified for arbitration. The Parties have 

W that no new issues mav be raised in this arbitration tmceeding- 

from the Parties’ negotiations regarding the Dost-USTA llregulatorv framework. 

With this frameworkhwhg * , the Joint Petitioners and BellSouth have agreed to 

avoid a separatdswnd prooess of negotiating/arbitrating changeof-law amendments to the 

C u r r e n t  htemnnection agreements based on USTA II. AdditionallLwhieh the Parties have agreed 

that they will continue opting under their current Interconnection Amements Until they are able 

to move into the new arbitratedhegotiated a g m e n t s  that ensue h m  this proceeding. ate 

During this ninety (90’1 dav period. Tfhe Parties aIs0 have agreed to cmtinUe their 

efforts to reduce the number of issues a h d y  identified. h this regard, the Parties have W e d  to 

conduct multiple a face-to-face , negotiations. I 
3 



Consistent with the foregoing, the Joint Petitioners and BellSouth hereby 

respectfully request that the Commission hold the above-captioned proceeding in abeyance for a 

period of ninety (90) days, In 80 doing, the Parties request that the Commission suspend all 

I pending deadlines and consideratian of all pending motions until afterOctober 1, 2004. The 

Parties also jointly propose and request approval of the following revised p d u r d  schedule. 

Revised Issues Matrix 
Supplemental Direct Testimony (Joint Petitionas) 
Supplemental Reply Testimony (BellSouth) 
Rebuttal Testimony (Joint Petitioners) 

Dec. 14-17,2004 Hearing 

RespectfUlly submitted, 

I Henry C. Campen, Jr. 
BELLSOUTH TELECOMMUNICATIONS, INC. Parker Poe Adams & Bernstein LLP 

Wachovia Capitol Center 
150 Fayetteville Street Mall 
Suite 1400 

Telephone: (919) 890-4145 
henrycampen@parkerpoe.com 

John J. Heitmann 

Weigh, NC 27602-0389 

R, Douglas Lackey 
James Meim 111 Stephanie Joyce 
BELLSOUTH TELECOMMU?~ICATIONS, INC. Heather Hendrickson 
675 W. Peachtree Street 
Suite 433 
Atlanta, Georgia 30375 Suite 500 
(404) 335-0765 Washington, D.C. 20036 

KELLEY DRYE & WARREN LLp 
1200 Nineleenth Street, N.W. 

(202) 955-9600 (telephone) 
(202) 955-9792 (facsimile) 

I Dated: February 25.2005yisjzee4 
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gecanber 2,2004 

V & d a  Clpitd Gntn 
150 byClttVllk STfCCr Hemy C. b p c n ,  Jr. p.mu U t e  1400 

T e k p b e  919.890.4145 Port OHktbr 389 
DhrctFu: 919.8u1W Rddgh. NC 2760243119 

Maw=@@- Tdcphont 919.Iul.W 
Frr 919.I34.m 
w w . p . r t ~ . c o m  

VIP Hand Deliverv FILED .* 
Ms. aeneva Thigpen Chief Clerk DEC 0 8 '/OM pd 

I 3  
North Carolina Utilities Commission 

7-3 
430 N. Salisbury Street 
Raleigh, NC 27601 

m, 

14- 

@3 

rAEdSo(li0e 
W.~conmbSion 

+w&$ 9 F! -I ?&f+.,& % ?  

Re: Docket No. P-294, Sub 28 

Dear Ms. Thigpen: 

Enclosed are an original and twenty-eight (28) copies KMC Teleoom I11 LLC, mc 
Telecorn V, Inc., KMC Data LLC's And Sprint cdmmunications Company, LP's Joint Mdon to @ 
Hold Proceeamg in Abeyance in the aboverefmn4 docket. Please reNrn one datestamped 35 
copy to me via our courier. J 

Thank you for your assistance in this matter. 

/ 

HCC:ckc 

Endom 

cc: Jack H. Derrick (by e-rnail and U.S. mail) 
Edward Phillips (by U.S. mail) 
Janette Luehring, (by U.S. mail) 



FILE6 
STATE OF NORTH CAROLINA 

UTILITIES COMMISSION 

DOCKET NO. P-294, SUB 28 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of: 

Petition of KMC Telecom ITl LLC, KMC 

Arbitration of an Interconnection Agreement 
with Sprint Communications Company. LP ) COMMUNICATIONS COMPANY, LP 
Pursuant to Section 252(b) of the 
Communications Act of 1934, as Amended. ) ABEYANCE 

1 

) 
) JOINT MOTION OF KMC TELECOM 

) 

1 TO HOLD PROCEEDING IN 

Telecom V, hc., and KMC Dah LLC for III LLG KMC TELECOM V, MCq 
KMC DATA LLx3 AND SPRINT 

1 
Sprint Communications Company, LP (“Sprint“) and KMC Telecom III LLC, KMC 

Telecom V, Inc., and KMC Data LLC (coileotively “KMC”) (jointly refmd to herein as 

“Parties”) submit this Joint Motion and respectfully request that the Commission hold this 

arbitration proceeding in abeyance until January 21,2005. In so doing, the Prilties request that 

the Commission suspend a11 pending deadlines and consideration of any pending motions until 

after January 21, 2005. By lhis Joint Motion, and upon the contingency that the COmmkiiOn 

grants the relief requested herein, the Parties agree to waive the time fkames specified in 47 

U.S.C. ZSZ(€t)(4)(C) and agree not to appeal an arbitrstion decision on the grounds that the 

Commission failed ta act within those time frames. In support of this Joint Motion. the Parties 

state as follows: 

I .  This arbitration was filed by KMC on December 23,2003. Prior to the mmg Of 

the Petition for Arbitration, the Parties were negotiating the appropriate terms and conditions for 

the Master interconnection and Resale Agreement (“Agreement”) based on the law effMSiVe 

during !he negotiations. In E decision dated March 2, 2004 the United States Court of Appeals 

far the District of Columbia Circuit, in United Stufes Telecorn Ass’n v. FCC, 359 F.3d 554) 

(“USTA Zf‘), affirmed in part, vacated in part, and remanded in part certain d e s  of the Federal 



Communications Commission (“FCC‘? that govern the rights and obligations of KECs and 

CLECs regarding Services and unbundled network elements. While the effectiveness of the 

USTA I1 decision was initially stayed by the court, the court’s mandate was ultimately issued on 

June 15,2004. On August 20,2004, the FCC released its Order in In rtre Mutter of Unbundled 

Access to Network Elements; Review of the Section 2 S I  Unbundling Obllgatiom of Incumbent 

Local Exchmge Curriers, WC DockG No. 04-313, CC Docket No. 01-338, FCC 04-179 

(“Interim Order“). The FCC has indicated its intent to issue unbundling rules prior to the end of 

2004. 

‘* 

2. In consideration of the circumstances noted above, the PatLics respectfully request 

that the Commission hoid this proceeding in abeyance to provide additional time for the P d c s  

to address the effect of the post-UflA I! regulatory framework, the Interim Order, and the 

forthcoming unbundling rules on the terms, conditions and rates that should be included in the 

Agreement, as well as to identify any related issues for resolution in this arbitration. KMC and 

Sprint agree that no new issues may be raised in this arbitration p e e d i n g  other than those that 

result from the Parties’ negotiations regarding the above referenced rules and orders that have 

occurred after the date this arbitration was filed, 

3. The Parties have therefore agreed to an abeysnce until January 21, 2005 to 

provide KMC and Sprint with the time ncccssary to incorporate into the Agreement language 

reflective of the above referenced rules and orders that have occurred after h a  date this 

arbitration was filed, The Parties may respcctfiilly request a further abeyance depending o h  for 

example, the status of the FCC’s rules, during the abeyance period+ The abeyance would 

promotc administrative efficiency, in that it would permit the Parties to avoid negotiating and 

arbitrating the unbundling provisions of the interconnection agreement multipb times based on 

changing rules and to efficiently identify my and all issues in need resolution by the 

2 
RAL300164vl 



Commission, and thereby avoid a separate andlor duplicative negoiiation and arbitration of 

inierwnnectioa agreement terms to reflect the above referenced rules and orders lhat have 

ocoun-ed after the date this arbitration waa filed. In short, the Parfies believe that it i s  reasonable 

to account for the new realities created by the-post-USTR II regulatory frtunework. the Ihferh 

Order, and the forthcoming unbundling rules. The Parties have agreed that they will continue to 

o w e  under their current interconnection Agreement until they execute the new agreement that 

results from this proceeding. During the abeyance period, the Parties would also continue their 

efforts to close the few remaining issues M y  included in the arbitration. 

In light of the foregoing, Sprint and KMC respectfully request that the Commission hold 

this arbitration proceeding in abeyance until January 21, 2005. Upon the conclusion of the 

abeyance time-period, the Parties p r o p o ~ ~  that KMC would file a supplement to its Petition for 

Arbitration and a revised issues matrix to identify all remaining issues in need resolution by the 

Commission, and that Sprint would then file a supplemental response and revised issues matrix. 

RAL 3001 M v l  
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This the 2& day of December, 2004 

By:Yh&%.ckxy~~.C 1 \sv Hb=, 
Jack H. Dcnick, Senior Atforney 
Edward Phillips, Attorney 
SPR~HT COMMUNKATIONS COMPANY, 
L.P. 
Carolina Telephone and Telegraph 

Central Telephone Company 
1411 1 Capital Boulevard 
NCWKFR03 13 
Wake Forest, North Carolina 27587-5900 

Janette Luehring, Esq. 

6450 Sprint farkway 

Overlend Park, KS 6625 I 

SpTid 

KSOPHNOZ 12-2AS 1 1 

At:urneys for Sprint 

/ 

Henry C. da&en, Jr., bdq. 
N.C. State Bat No. 13346 
Parker, Po& Adam Si Bernstein, U P  
Wachovia Capitol Center 
150 Payettevillc Sireet Mall, Suite 1400 
P.O. Box 389 
Raleigh, North Carolina 27602-0389 
(919) 8284564 (voice) 
(919) 834-4565 (facsimile) 
hencycmpen@prkcrpoe.com 

Edward A. Yorkgitis, Jr. 
Enrico c. soriano 
Kelley Dryc & Warren LLP 
1200 191h S a t ,  N.W., Fifth Floor 
Washington, D.C. 20036 
(202) 955-9600 (voice) 
(202) 955-9792 (Eacsimilc) 
EYorkgjtis@.Kel~eyDrye.com 
ESoriano@Celle yDry e.com 

Marva Brown Johnson 
KMC Telecorn Holdings, Inc. 
17% North Brown Road 
Lawrenceville, GA 30043 
(678) 985-6220 (voice) 
(678) 985-6213 (facsimile) 
rntuvajohnson@lcmctelecom.com 

Attorneys for KMC 

4 



CERTIFlCATE OF SERVICE 

I, Henry 
served a copy 
TELECOM V, 

’ C. Campen, k., do hereby certify that I have on this 2& &y of December, 2004, 
of the foregoing J O N  MOTION OF KMC TELECOM ILI LLC, Kh’fc 

INC., KMC DATA L E  AND SPRINT COMMUNJCATIONS, LP To HOLD 
w i d ,  PROCEEDING IN ABEYANCE, by electronic mail or first ctass U.S. mail, 

upon the following individuals: 

Jack H. Derrick, Sedior Attorney 
Edward Phillips, Attomy 
Sprint Communications Company, L.P. 
Carolina Telephone and Telegraph Company 
Central Telephone Company 
14 1 1 1 Capital Boulevard 
NCWKFR03 13 
Wake Forest, North Carolina 27587-5900 

Janetre Luehring, Esq. 

6450 Sprint Parkway 

Overland Park, KS 6625 1 

sprint 

KSOPHN0212-2A511 / 

RAL 300164~1 
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DOCKET NO. 28821 

DIRECT TESTIMONY FILED 

RIZBUlTAL TESTIMONYFILED 

I S E ~ G O N  TEE MERITS 

INITIALBRIEFS 

REPLY BRIEFS (10-page Umit) 

ARBITRATION AWARD 

FINAL CONTRACTS FILED 

ARBFFRATlON OF NON-COSI'ING 8 PUBLIC UTILITY COMMISSION 
IsflFEs FOR SUCCESSOR Q 
INTERCONNECTION AGREEMENTS 8 
TO TEE TEXAS 271 AGREEMENT 8 

7 OF TEXAS .z+ 

MARCET 25,2005 

APRIL 8,2005 

APRIL 2132,2005 

MAY 9,2005 

MAY 16,2005 

MmJuNE 

BY JULY 31,2005 

c. - 
:." r,- 2 ' 

5: *$? 

ORDER NO. 38 
ESTABLISHING PROCEDURAL SCaEDULE AND 

SCOPE OF PROCEEDING 
A 

Based upon discussjcma with the parties at a prehearing conference held on Febtuary 24, 
2005, the following procedlaal schedule is  adopted for this pmeedhg 

1. PraceduraIMatters 

d t h ~ ~ &  thi6 schedule does not require the fdhg of a Decision Point List (DPL), @a 
are reqUested to provide the Ahitrators with a joint DPL concurrent with ,or, if possible, slightlY 
befare, the filing of direct testimony. h any event, parties are expected to OW their 
tesrimony by issue and to highlight which issues a p&idar wiam will addrrss to atlow 
mmrison of parties' positions on an issueby-issue basis. To facilitate scheduling far the 

hearing on the merits, parties are asked to provide a list of panels, including dl WitnesSe~ on 
PaUel, t10 later than April 13,2005. 



Docket No. 2882 1 OrderNo. 38 Page 2 of3 

TO the w r h t  partie wish to mderiake further discovery, they &dl do so mmi&at With 

a m e n t s  made in Phase I as to remaining numbem of repllestp for infmatith (RFIs) etc. 
Upon ageemcat rqgarding discovery, parties shall iaform the Arbitrators of their discovery 
arrangements, to incIudc refmce to any agFeements m&g timing of or the need for, 
motiom to compel end motiom to strike. 

IL Sfophg of Track II 

I . Consistent with the Comrnissioa’s djscussion ai the Open Meeting of February 24,2005, 

aments relathg to unbundling obligations under state law shall not be included Witbin the 
scope of Tfack II of this pmcdhg. Rulings upon prelidmq motiom, requests for dimvery, 

hC1-g motions to compel, and issues -ding testimony or evidaw, including motions to 
strike, shall be made consisteat with the commission’s direction, 

AS refmd in the Interim Agreement Amendment Bpproved by the Commission at its 

Open Meeting of February 24,2005, parties are not precluded from qutstioniug the PUC’s 
interim determinations and requesting relidthmhn, incluciiag, but not limited to, q u & s  for 
trueup at some later time. 

Consisteat with the request of the Federal communications Commission’s (FCC’s) letter 
of February 4, 2005, Southwestem Bell Telephone, L.P. #/a SBC Texas (SEC Taw) was 
requested to file, in this docket, a list identi-g by Common Language Location Identifier 
(CLLI) d e  no later than February 22,2005. In particular, SBC Texas was asked to idmti% 

0 which Wire centers in SBC Texas’ operating areas in Texas satisfy the Tier 1, Tier 2, and 
Tier 3 aitaia for dedicated tmqmt, and 

e which wire centers satisfy the non-impairment threshokb for DS1 end DS3 loops. 

At this the ,  it is not clear whether the FCC will address these matters itself or whether state 
commissions will be expected to undertake these analyses. Parties am requested to discuss this 
issue among themselves and file a propod for addrp;ssing these matters at some point after the 

hearing on the merits, including, but not limited to, suggesting timefnunes and reC0n“lending 

whether to d u c t  such a p d i n g  on an iLEC-by-ILEC bask. 



Docket No. 28821 Order No. 38 Page 3 of 3 

At the &eafhg conference, nlthough SBC Texas agceed to tbis pmcedd schedule, 

SBC Texas made clepr that any a m m t  was not a waiver of ita objection to the 

of the Interim Agreement Amendmat SBC Texas, and any otbcr party wishing U, do So, 

shall file my such objections, in writing, in this docket to ensure that the “ndng objection” 
is evident. 

th 
SIGNED AT AUSTIN, TEXAS THE 35 DAY OF FEBRUARY 2005. 

FTA 8 252 ARBITRATION PANEL 

ARBITRATOR 



DOCKET NO. 28821 
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PUBLIC UTaFTY CoMMTWN 2 ; :i 
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ARBITRATION OF NON-COSTTNG I 
ISSUES FOR SUCCESSOR I 
MTERCONNECCTION AGREEMENTS TO I ..- 
TEE TEXAS 271 AGREEMENT 8 

OFTEXAS - 
' F  
' 3  

ORDER NO. 39 
ISSUING INTERIM AGREEMENT AMENDMENT 

Upon consideration of the parties' filings and discussion at the February 24,2005, Open Meeting, 
and the expiration of the Texas 271 Agreement FZA) and "2A-basc-d interconnection agreements 

between Southwestern Bell Telephone, L.P. d/b/a SBC Texas (SSC Texas) and comptith'e bcd 
exchange carriers (CLECs), the Public Utility Commission of Texas (Commission or PUC) issues the 
attached interim agrement amendment to govern parties' contractual relationslups for the M o d  of 

March 1 through July 3 1,2005.' h issuing this interim agreement amendment, the Commission fmds it 

necessary to act to prevent a lapse In the parties' contracts that could affect telecommunications services 
to end-user customers pending the completron of this docket, 

The PUC seeks to ensure that the aforemeationed expsrcd agreements are made current to reflect 

changes m law under the Federal Conrmunications Commission's @CC) Triennial Review Order 
(TRO)' and Triennial Review Remand Order The attached interrm agreement amendment 
represents the Commission's preliminary determinafions of the impacts of the TRO and "KRO. Parties 

are not precluded from arguing the men@ of these issues in Track I1 of this procceding and aii appropriate, 

requesting relief, including, but not limited to, seeking true-up. 

SBC Texas is directed to issue the attached interim agreement amendment -ugh an Accessible 

Letter to all CLECs operating under the T2A, TZA-based interconnection agrements, or the contract 
developed in Docket No. 24542 no later than March 4,2005. SBC Texas is Mher  ordered to post this 

interim agreement amendment in a conspicuous location on its CLEC website, with approphiate links. 

' The deadline of July 3 I, 2005 is the date under the cunent proposed W d d  schedule by which parties 
expect to have completed this d&et and have replacement contracts m place. 

R e v i m  of the Section 251 Unbundhg Obligations of Incumbent taco1 Exchange ChWim& 
hplementafion of the Loco/ Competitive Provirions 01 the T@lecommunicationr Act Of 1996, and DW1O-t of 
Wireiine Sentices Offering Advanced Teiecommu*icutions Copobiliy, CC Docket Nos. 01-388, 96-98, 98-147, 
Order, FCC 03-36 (Aug. 21,2003) (TrlenniaZR&ew &der)). 

' Unbundled Access io ffehvork Hemen& and Rwiew of the section 251 Unbundling Obiigationr 01 
~ncumbenthcaZ~hat tge Orriers, WC Docket NO. 01-388 and CC Docket No. 01-388, Chda on Remand, FCC 
04-290 (Feb. 4,2005) (Triennial Review Remand Order). 
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INTERIM AGREEMENT AMENDMENT WITH UNE CONFORMING LANGUAGE 
TO 

INTERCONNECTION AGREEMENT TEXAS 

mi Interim Agreement Amendment witti UNE conlaming h u a g e  is to the eppmwd tntmnnectkn 
Aammnt enbed into by and behveen Southwestern MI Telephone, L.P. W a  SBC Texas ('SBC Texas') and 
CLEC NAME ('CLEC). 

WHEREAS, the. W$l& Agmemml modhied by way of this W m e n l  Is the Fesult of CECs decision to 
. opt into the Texas 271 Agreemcint ('T2A') PI patts thereof pursuant b order 55 in Pmject 16251 dated October 13. 
IS%, bras a resun ofthe Final Orderissued in Docket No. 24542, as 6uchAgreemWrt may have been modW from 
time to time, and to the extent the original Agreement was only a partial electiMl by CLEC to opt inlo the T a ,  such 
Agreement may also indude certain voluntarily negotiated or arbkded appendiprovisions (hemin* 
dkctlvely 'the K!A Pgwretfj: and 

WHEREAS, the MA & g m n t  expired October 13,2Do3; and 

WHEREAS, on Apru 11,2003, SBC Texas &lid to CLEC a tir&y reguest to negOtiate a Succesor 
agreement b C E C s  T2A Agreement (Woke to Neaoliate'); and 

WHEREAS, Sectian 4.2 of C E s  124 Agreement provMes Ilia! i f  &he[ pafly has served a NOW to 
Negotiate h n ,  nohvtthstending the expiration of tfie T2A Agreement on October 13,2003, Ute terms, conditions and 
prices of the T2A Agreement will remain h e f M  for a maximum period of 135 days aRsr such expiWion for 
cornplation of negotiations and any necessary arbitration; end 

WHEREAS, a series of e m  of the T2A haw occurred, and lhe termination of the T% occurred 85 af 
February 17,2005; and 

WHEREAS. on January 23,2004, SBC Texas flkd Its Omnibus Pefition fa AAiMon in Docket No. 28821 
against all Texas CtECs with interconnection agreements origina!ly expiring an 13,2003. Additionally, dsu 
on January 23,2004, sepamte pelibions of arMtralion were fikl @nSt SBC Texas by the following CLECs: shstos 
~elecom, Inc.. Corncast ptrona 01 Texas, UC, Hew Technologies, LM., FamilyTel of Tern, U C  and Navis- 
Telecwnmunications, UC; Birch Telecan of Texas Lw, L.L.P. end lonex CommunicaticnS scuth, IN; CLEC Joint 
Petitioners; MClmetm Aaxss Transmissipn Services, UC, MCI W o M  Comm- and B m h  Fibw 
Communicatkns of Texas. inc.; Sage Tdecrnn of Texas, LP.; ATB'T C o m m u n m  of Texas, L.P., TcG tkk 
and Tetapott Communications Hwston, tnc.; and CLEC coalition. 

WHEREAS, it appears that a suc#s$or iMmnectkfi agreement will not be approved in the A M m h  
until &%February 17,2005, the tamhetion date of CLEC's '129Agreemenl; and 
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AtMralhn Award in W e t  NO. 28600, govern as an interim intelrxlnnectian agreement apprnml by the Texas PUG 
during the peripd between the TPUGestaMished termination dthe T2A Agreelnent (Le., Febnrary f8,2005) and the 
earlier of: (i) the date a successo~ agreement between SBC Texas and C E C  is approved ot is d d  to have been 
appmved by the Texas PUC; of (il) July 31,2005; and 

WHEREAS, the interim agreement will automatically iaminate the eatlier at 0) tha date a SUCCBgSOT 

agreement betwem SBC Texas and CLEC k apprwed or is deemed to have been approved the TPN; OT (w) 
July 31, 2003 and MI intemirq law rights am available to both parties umbr IM inletinl agreement 
rdwMsianding any language in CLEC’s T2A Agreement, Attachments & IO to the conhfy; 

Win, and ta fadlm the orderly progress c4 tbe Arbitration to conciusion, the T2AAgreement is hereby amended. 
assldbws, to be effective only on an interim bast, forthe purposes hereinexpmmd, and for a finite, interim term to 
expire the earlier of (i) the date a successor agreement between SBC and CLEC is approved M is deemed to ham 
been approved by the TPUC; or (il} July 31,2005; and to make full intervenkrg law &Ms available to both PIW: 

1. 

NOW, THEREFORE, in eonsiderafion of& m w ,  awi w pl~nises and mutual agreemsnts set M 

The Whereas clauses wnta’med hmh am i n c o r p o ~  inlolhis Agreement 

4.1 Effedve Date and ExpiretlonlTerminatfon. fhe Interim Agreement shall be deemed effeclive 
following approval by the TPUC and comnendng on the TPUcestabllshed tsrmination of the T2A 
Agreement February 28,2005, and shall terminate, without %ny turther actiWr on tha pad of eithsr 
Party, Ihe M e r  of 

4. 

5. 
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Agreement contained or mntains, in vhde or In pad, prnv!&ns ideW or subsbtially similar to 
PrOWrS contained in Ihe T2A Agreement. Any issues relating to Seclion 271 and any disputed issues 
with respect lo language in W pmarnbte to tk underlying Agmemnt wil be addressed h the prnceedings 
related to the Parties' s-r ~ntemmection Agreement, and the parties mserve thelr &mS to all 
arguments related to the disposition af such issues. 

6. sediorrs 1.3, 18.2, 18.3, and 30.2 of the General T e r n  and canditions of the Agreement am herebV 
delebed in their entirety, and m p M  with the following; 

2.0 lntenrenlng Law 

2.1 In entering into this Amendment'and Interim Agreement, neither'Party is waiving, and each Party hereby 
expressty reserves, any of the righls, mmedias OT argumnfs 1 my hfw! et Law or under the intervening faw or 
regulatory change provisions in the underlying Agreement (lncludii inmenlng law risb assart& by either 
Party via written nolice p M n g  this Amendment) with resped to any wders, decishs, legislatiMl or 
proceedings and any remands hereof, including, without limitation, the lollowing actions, AM the Parlies haw 
not yet fully incurpow Into this Agmement or whkh may be the subject of furtfwr review: Vetizon K FCC, et 
aJ, 535 US. 467 (2002); USTA, et el v. FCC, 290 F.3d 415 (O.C. Cir. 2002) ('USTA r )  and folkwhg remand 
and apped, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (VSTA If); the FCC's 2003 Trlennlat Review order 
and 2005 Triennial Review Remand older; and the FCC's Order m Remand and Reprt and Order in CC 
Dockets No. 96-98 and 99.68, 16 FCC Rcd 9151 (2001), (E!, April 27, mi), which was remanded in 
WoddCom, Inc. Y. FCC, 288 F M  429 (D.C. Cir. 2002). 

secbions 14.1, 14.5, and 14.8 of Attachment 6: Unbundled Nehrvwir Elements are M y  deleted and 
%tion 1.0 rlntroductian') of Attachment 6: U ~ ~ M  Netwak Elemen$ af the & m n t  IS hereby 

7. 

deleted and mpleced with the fobwing: 

1.0 Dedassyfied New Elements No Longer Requhed 

1.1 TRO-Deciassaed Elements. NoMWanding anything in this Interim Agreement, purwant to the 
TRO and to the decision in IISTA 11, except a5 pmvided In Paragraph 3.0 bebw, nothing In this 
lnlerim Aerprement requires SBC Texas to provie b CLEC any of the following items BS an 
unbundled network element, either a h  or in cornbinab;on (whether mew, existing, or pre-exidisting) 
with any oUw element, senrioe or funcliwrality: (9 enharm FadIW (ii) OCn dedicated transporl; 
(119 'enterprise market' bcsl clrcllit witching lor Dsi and Mgher cam swkhlng; (N) OCn 
bops; (v) the feedw partion ofthe bop; (vi) any cslcdated database (otherthan the 911 and E911 
databass), that is not pmvisionerl in con- Mth C W s  use of embedded base SBC Texas 
unbundled bcal circuit swibching (as provided in Secticn 1.3, bebw); (vii) OpetEltM Senrlces and 
Diredory M i  that is not p r o v i s i i  in connection with CLEC's use of embedded base SBC 
Texas unbundled local circuit switching (as provided in section t .3 below); (viii) Shared Tranapofl 
and SS7 signaling thal is not prwislaned in connecfion with CLEC's use of embedded base SBC 
Texas unbundled kcal am% SWitFhlq (as provided In Srsction 1.3 below); (ix) packet M C h h ,  
inckrdlng iwfers and DSLAMs; (K) be pxkethd bandwidth, features, funcliona, CapabilitieS, 
electmnics and other equipment used 10 mil packetiEed information ow hybrid b p s  (BS 
defined in 47 C.F.R. J 51.318(a)(2)), Hlcludlng withwt IknWh, wDSl4Wabk line cards tnstalled 
In dqltal loop caarier ('OLC~ system or eqliipnt used to provide passive o p W  nehvortting 

C.F.R. 0 51.319(a)(3)) ('RTH Loops' and "FISC Leaps'), except to the extent that SBC Texas 
has deployed such fiber in pamllel to, or In replacement of, an existing copper loop facility and 
elects to re th  the copper loop, in Vmich case SBC Tens will provide nondiscriminatory accBs6 to 
a 84 kilobits persemnd tmansmission pd$ capable of mice gmde service over the FTM Loop or 

('PONT ~pabi -  (xi) f ik-btbhome Laaps and fiber-b-rb toops defined In 47 
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FTTC Loop on an unbudh?d basis to the extent required by terms and cpdiilions in the 

1.1.1 SBC Texas will provide wfitten notice to CLEC of its intentian lodiscMltinue the provision of one or 
mom of the TRoDedassified Elemenls idenlified in Section 1.1, above under the Agmment 
During a lransrliond pericd of thirty (30) days from the date of such riolke, SEC Texas agrees b 
continue prwidkrg such TRQ-Declassified Elements u M r  the terms of the Agreement to the 
extent required by the A g m n t .  

1.1.1.1 Upon d p t  of sudr written roflce, CbEC will cease new orders br such nehrvMk 
element@) that am identified n the SBC Texss nobice M e r .  SBC Texas R1sBrvTw the 
rlgM to monitor, review, andlor rejd CLEC orders bsmmnitted to SBC Texas and, to 
the @ a n i  that the CLEC has submitted o d x i  and such orders are proviskned rdter 
this Nday transitional perkd, such netwodc elements am still s u m  to thls paraBreph 
Seth 1, including the CLEC options set forth h s m r e p h  1.1.1.1.1 below, and 
SBC Texas's Nht of anvsniom in the e ~ n l  the CLEC optionS am not accomplished 
by the end of the W a y  transibiond petiad. 

l.l.t.l.1 Ourhg such Waytransitianal pericd, thepdlowing optibns are avalla#eto 
CLEC with regard to the network elemenqs) Idenlhd in the SBC Texas 
notice, including the codination or other anangement in WHCh the mtwod~ 
element(s) were previousty PDW: 

Agreement 



DSI Dedicated Transport or 053 Dedicated Transport in excess of h e  capq Or between 
any pdr ofwire centers as d d b e d  in Rule 51.319(e)(2)(11) ar51.319(e)(2)fli), as set 
forth in h TRO Remand Order, as applicable; andlor 
Dark Fiber Micaled Transpd belween any pairdwlrecenters as desuibed in Rule 
51.319(e)(Z)(iv), 8s set forth in the TRO Remand Order. 

The abwe-listed dement($) am referred to hemin as the ' A W  LOOpTlansport Elews).' 

1.2.1 AflerMarch 11,2005, puffiuantkRules51.319(a)and(e),assaifwth inthem 
Repand older, SBC Texas shal continue to provide unbundled mess b the Affected 
LoOprranspolt Element+) to CLEC, if and as pmvidad by A t t a c h M  6: UNE, only for 
CLEC to serve iis embedded twse. 'Embedded base' shall refer only to AfimW LOOP 
Transport EBrnmt(s) ordered by CLEC prior to March 11,2005. The price for  the 
embedded base Affeded toopfranspxt Element(6) shall be Ihe higher of (A) the rate 
CLEC paid for the embedded base A f k W  Loop-Tnvrspcrt Element(s) 8s of June 15. 
2004 pkrs 15% or (B) tfns rate the state commissbn has estaMished or establishes, if any, 
between June 16,2004 and tkrch 11,2005 iOr the A W  LoopTrenspod EkfWlI(S), 
Plus 15%. CLEC shall be fully llableto SBC to pay such pMng under the Agreement, . including appiicable t e r n  and condHi6nS Whgforth damages, intersst awUwM6 

the canary In the lndertying &mment. 
paymentchargeskrfailwetocbmp~withpaymentterms,nahvithstandlng anything 

1.3 TRO R m n d  Order - Mass Market ULSRINE-P - NcMWmdirg anything in the undertying 
AgEment, effeczive March 11,2005, pursuant to Rule 51.319(d) as set MI In the TRO Remand 
Order, Mass Marlcet Local Circuit Switchirg, whew abne, In mbindon (as with UNE-P), or 
otherwise, is rm longer required to be provided by SBC on an unbundled basis under the 
&?(?fMk PUlsuant to the TRO Remand order, 'Msss Marlt& Local Ckcun M u  meara 
unbundled locai aml switching armrigem& wed to senre a cudomer at ks than the OS1 
capacity lewl (e.g. ,23 or fewer Local Clrcuif Swllching DSO ports M the epUiValent switching 
w=w+ ~ 

13.1 Afkr March 11,2005, pursuant ta Rule 51,319(d)(2)(iii), asset forth in the TRO Remend 
Order, 6BC shatl continue to provkle unbundled access b Mass M e t  Local Clrcuil 
SwitchiwgUf4E-P to CLEC, # end as provided by Atlachmenl6 UNE, only fw CLEC to 
saw its embedded base. 'Embedded base' shall refer only to Mass Market Local C I W  
Switchlngll)NE-P wdeied by CLEC prior to March 1 1,2005. The price fw the embedded 
base Msss Maw Local Circuit SwitchiflNE-P shall be the hlgher af(A) the rete CLEC 
paid for the embedded base Mass Met Local C i i l  WchinglllNE-P 8s of June 15, 
2004 @us one ddtaror (a) the rate the state ammission has estabished or establi i ,  tf 
any, between June 16, 2004 and March 11, 2005 for the Mass Market Local Clrcuil 

under the Agreement, includii a p p l i  bem and conditions setting folth damages, 
interest a d o r  late payment cherges for failure to mmply with payment terms, 
nohrvithstanding anyihhg to thecontrery in the undedyiying Agmment. 

SWibhing/UNE-P, P/US w MN. CLEC &dl be fulb liable b SBC to pay such @CQ 

1.3.2 Consistent with Paragraphs 199 and 216 ofthe TRO Remand Order, which recogn'b3 that 
CECs must have time to transition heir embedded CuStDmer-base that b senred Wins 
MawMarket Local Circuit swkhing and UNEP combinations to other facilities, including 
selfaeproYea switching and UNE loops, CLEC shall not be prohibieed from ordering and 
SBC shall p m M  (I) additional UN&P access lines to s e ~ e  CLfC's etnbedded 



customer-base and (ii) moves and charyes in UNE-P mess lines t0,selw CLEC's 
embedded ellstonmr-base durirrg the time that this Amendmt is n e M  

1.4 Consistent with Paragraph 100 of ttw TRO Remand Order, CLEC shall have the *M to 
veriry and challenge SBC's idenlificalion of fiber- dlocation arrangements in the 
listed Tier 1 and Tw2 wire centers as partoiTradc 2 ofthe Arbibation. 

I .4.1 If the WC determines rn SBC's identification of fiber-bssed ookcation arrangsments Is 
in e m  and if llh? conection of such emr resub in change to one or more wire Center's 
dassHication as a Tier 1 or Tler 2 w i ~  center, the rates pa!d by CLEC for HighCapadtV 
Loops and Transport shall be sw to ~ ~ J E - U P .  

1.5.1 If it is subsequently determlned that the CLEC*s request for a HgM;apacity Loop 8ndh 
Transport is inoonsistent withthe requ!mmts of the TRO Remand order, the rafes paid 
by CLEC for HlgbCapaclty Loops and Transport shall be subject to bue-up. 

1.5.2 Consislent with W e  524 of the TRO Remand order, High-Capadty Loopa no knger 
suw la unbundling under sectbn 251, sheR be suw to bueJlp b the W P l W  
transition late. 

1.6 Consistent with Parigraph 133 of the TRO Remand order, CLEC shal have Ihe right to 
ret& and obtatn dark fiber tnrnsport as an unbundled mtwk elament under sectkn 251 
only on routesforwhich the wim mler on one end is neither T i  1 nor Tmt 2. 

CONVERSIONS: CLEC shall have the right io order and SBC shaH provision convr#sians of 
speOia, B~CBBS Services to UNEs and UNE Cornbinahm during the lime this Amemlment IS h 
effect provided howeuer, that CUEC (1) satisfies metests set oul In Paragraphs 591 through 599 
offhe TRO id (2) the UNE M the UNE Combination re~uesred is natsubJed la any ofthe 
transltknplens ldentihed in the TRO Remand Order. mat k, cLEC may not seekto request the 
Canveraian ofa specid access c h i t  to a UNE or UNE combination unless the UNE itsetforeach 
ofthe UNEs soughtto be mbined Is ordered to be p w d d  on an unbundled bssis in the TRO 
Remand Order. 

1.7 

1.8 COMMINGLED ARRANGEMENTS: CLEC shall have the right bo order and SBC shaH 
the faltowir\g commingbd amngements consisting of the fdollowing H i w Q  COOPS and 
Transport required b be unbundled under Sectidn 251 OT subject to the transitbn plan set out In 
the TRRO: 

(a] UNE OS1 bop connected to: 

b 



(1) a cammingled Whalesawspecal access 31 mux and DS3 or higher capacw 
interoffice transport;' c 

(2) a UNE DS1 transpod whbch k then connected to a commingled 
wMesalelspecial access 31 mux and DS3 or higher capacity interoffice 
h m m  

(3) a mmingled -access DS1 transpok 

UNE DS1 transpod conmted b 
(1) a Commt~ied whol&delspedel access 311 mw and OS3 or higher capacity 

iflterofficetranspd 

(c) UNE DS3 transpat cwecf to: 
(1) a commingled wix%esWspecbl BCCBSS highercapacyty interoffice transport 

1.8.1 SBC and CLEC shall esWih and agree to a manual ordering process fw the 
commingled mttgements identilied in t.6 a h  no later than 10 business days MMng the 
efiective date of titis Amendment. Comnh&d arrangements ardered by C E C  using the agreed- 
upon manual wdsring pmcsss shall be provisioned within the provisionins inbwak already 
esbkbhed by SBC for the wholesale sennce(s) witfi which CLEC requests a UNE be cormingled. 

1.8.2 SBC shall charge the rates lor UNEs (or UNE mblnations) that am commingled wHh 
hMes M Senrice oblianed ai whalesale (including, for example, speclal aocess senrices) on an 

(b) 

element-by&ment basis, and such M a l e  M i  and SerVIce~ MI a faci~-by-Wlity, 
SenriCe-by-Qenriee basis. 

1.8.3 The Palties apee that the l i t  01 mmlngkd arrangements identified in 1.8 abve ts not a 
complete list of ab commingled anangements that ultimately may be made avaitdh to CLEC 
fdbwing Iha conclmn of Track 2 of the A f b i i .  The Paw disputes ragedng the 
availabiMy of other commingled mngemeots as well as the process and pmcedutes iorordering 
cammingled arrangements &e part of Track 2 oftha MdtMbn. 

8. To THE EXTENT THE UNDERLYING AGREEMENT INCLUDES LINE SHARING PROVISIONS INCLUDE THE 
FOLLOWING: The fdlowing pmvislons are hereby added to the Agreement spsdtic !o the Hbh FregWW 
Pottion of the Loop' rHFPL'): 

Grandfathered and NNY End-Um: SBC Texas Will continue to provide 9cc8ss ta the HFPL where: (i) 
prior to odober2,2GU3, CLEC began prwidlng DSL Serriceto a partiwlarendusercwlPm and 
has not axsed pravidhg DSL service lo that customer ('QmMhmd End-Users'); andlor Or) 
CLEC begirwbgan proddlng xDsL service to a partlwlar e d w r  customer om or after October 
2,2003, and an or M o m  tha close of bvsiness Decembes 3,2004 ("New EnWsers'), such 
access to the HFPL shall be pW a! the 881118 monthly m m n g  rate that SBC Texas charged 
prior to October 2,2003 end shall d n u e  for G- EdUsers until the earlier d (11 
CLEc's xDSL-.-base service to the end-user CWtMner is disconnected for whalever r e m ,  or (2) 
the FCC issues its Older in its Biennial Review IJtmdng or any other televant g m  
d o n  which modifies the FCC's HFPLgrandfather clause e s W i i  in its Triennial Revievv Order 
and as to New End-Users, the earlier of: (I) and (2) immediately ebve; or (3) October 2,2006. 

'WQhet ixpadty hteroffice bansm must include any lechnmy that is ollered or made avallabb with that henW 
an a regular or muire Mi, e.g., SONET.  his reguirement applb ta dl refemas to nlgher capacity Interoffrob trenW in 
this W o n  1.6. 

I 



Beginning Octotwr 2,2006, SBC Texas shall have no cbl~etion to continue to ppvide the HFPL 
for CLEC to provide xOSl-based service to yy New End-Users that CLEC began provkling xEL-  
M s e d  lo over the HFPL on or after Odober 2,2003 and b e h  December3,2004. Rather, 
effective October 2,2033, CLEC must provide xDSL-based senice to any such new eWser 
CU&IMW(S) via a line splnting arrangement, ow a stand-akne x a s l  Loop purchased fran SBC 
Texss, orthrough an alternate arrangement, If any, that the Parks may rwoWB. Any mferenceS 
to the HFPL being made aueilable as an unbundled nehworlr eh8nt OT 'UNF are hWby d&kd 
fmm the ~ndeTlYhg Agreemitt. 

9. Excepl as p r o h i  or &wise affected by the lnferim CWw, nothing in this Amendment shall aflect the 
general applicatkn and efkctiveGss of theghterim ~greemen~s 'change of law,' "intervening law', 
'successor rates" andlor any other similar pmvidhs and/or rights under the Interim &reement Tha riahts 
arid OMiatianS set fwth in this Amendment applV in additknto anydhBfrIqMs andOMigatianSthatmayb9 
created by such inlemlng law, change in law 01 other substantively similar provlskn. 

10. TMs Amendment shall be deemed to revise the rates, b m  and prwisiMls of the AgmmW lncludlng 
withwt limitatian ell assdated prices in the Agmmenttn the extent mamay to give effect to the teims 
and condiinsofthia Amendment in the ewni of a c d l i i  between bhe bemrs snd conditiorrs ofthis 
Amendment and the rates, lennsand mdilions ofbe Agreement,@& Amendment shall !psm. By wey of 
example mly, if ttw Agmmnt prarides that a d i n e t i o n  of UNEs must k provided by SBC Texas, 
CLEC may not obtain a canbination induding one or more elements afWed by Section 1.0 'w 
Elemems No Longer RequM,' abave. By way of addib;anal example only, if the Agmmellt Provides (W 
sssumes) that a UNE mu! be prpvided by SBC Texas, elemmk affeded by S e d h  1 8  'DedaSMd 
Elements No Longer RequirW are, nwlethdess, not required to be pravlded, e x w  to the limited extent 
set forth in Sectlon 1.0 'Elements No Longer Required' and in such #$e, any mtes for Elemen$ NO LMlser 
Required under the ~greement shall be deemed removed frwn the prichg scheduie to the Agreemed. 



15. PERFORMANCE MEASURES and REMEDY PLAN: The pwfmance measures and the existing ltrmadY 
plan contained in the 72A for ordering, provisioning and maintenance shall apply to all H I g W  LOOPS 
and Transport, snd all Mess-Market SwitchingNNE-P fines durlng the period in whkh this 
Amendmentkeffecb've. 

16. In entering into this Amendment, neilher Par& is waiving, and each Party hereby ewpressfy mm, any of the 
@mS, remedies or argumenb it may have at law or undw tk intervenhg law or regulab~~ change pwisions in 
the undertying AQIBWIWI-I~ (inddi intervening law rights warted by either Party Via Wtllten notiCe predm 
this Amendment) wilh resped to any wders, decisions, legisWn or pmxed~lrgs and any remands thereof, 
includin~, without Iirn'Mkm, the folbwilyl actions, to the extent the Parties have no! yet fully incorpoated them 
Into fhis Agreement M Which may be the subjecl of further government review: V&m v. FCC, et sl, 535 U.S. 
467 (2002); USTA, et dv. FCC, 290 F.3d 415 (D.C. Cir. 2002) and blbwi~ redand and +peat, USTA I!. FCC, 
359 F.3d 554 (D.C. Cir. 2004); the FCC's Triennial Review Order (d. m. 21, 2003) lncludih!, without 
Imitation, FCCs MW Raconsidaration orrler (FCC 04-191) (d. Aug. 9,2004) and the FCC's order on 
Reconsideratbn (FCC 04-248) (ml, Od. 18,2004); Ihe FCC's Triennid R&w Remand Order (ral. Feb. 4, 
2005), WC Lbckei No. 06313: CC Wet No. 01338: and the FCC's Order bn Remand and and order 
in CC LbckeG No. 9598 and 99-68, 16 FCC Rcd 9151 {2001), (rel. Apfl27, ml), WMCh WBS remarded in 
WWh, Inc y. FCC, 288 F.M 429 (D.C. Cir. 2002). h Padies further acknowledge and agree Mat this 
Amendment is to effwhde m Interin Agmementfora firiite perbd of time to afford the Texas PUC and the 
Partihs time to f inali  a ~UCC~SSOI intertxlnnection agmment based upon the p r w i s i  set fortt, 
herein. Therefae. the P a r k  ackrowledge and agree m: (9 because this Amendment Is to effeduate an 
Interim Agreement and not a final 251/252 lnteroonnection Agreement be- the Perties; and (ii) effective9 
incorpondes pricing chww Into the Interim ~ g m m n t  rrnd the Interim Agreement contains &n 
~~p~s;and( i i i )par t ionsof the In$r imAgreemenl~ the~su l ta fCLEC'spr ia rdec is ionbopt~  
the T2A Agmmnl or pars thereof, that no aspecVprovisii af this lnderirn Agreement qual@ for portabili into 
l l l i  or any other state under 220 ILCS 5/13-801@) (.Illinois W), condition 27 af the Merger older issued by 
the IllW Commelce Commission in Docket No. 9805% (I'Condition 27') or any other state or federal m, 
wuletkn,orderorlegalobligation (cokdively'Law'),tfany. 

~ 
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S T A T E  OF M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter, on the Commission’s own motion, to 
consider Ameritech Michigan’s compliance with 
the competitive checklist in Section 271 of the 
federal Telecommunications Act of 1996. 

) 
) 
f 
1 

1 
In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate implementation of Accessible Letters issued ) 
by SBC Michigan and Vefizon. 1 

Case No. U-12320 

Case No, U-14447 

At the February 28,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. J .  Peter Lark, Chair 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappdle, Commissioner 

ORDER COMMENCING A COLLABORATIVE PROCEEDING 

On February 16,2005, MCImetro Access Transmission Services LLC (MCImetro), which is a 

competitive local exchange carrier (CLEC) pursuant to the federal Telecommunications Act of 

1996,47 USC 251 et seq. (FTA), filed objections to certain proposals and pronouncements made 

in five “Accessible Letters” dated February 10 and 11,2005 by SBC Michigan (SBC), which is an 

incumbent local exchange carrier (ILEC) under the FTA. Other CLECs quickly followed suit. 

On February 18,2005, LDM Telecommunications, Inc. (LDMI), also filed objections to the 

five Accessible Letters. 



On February 23,2005, Talk America Inc., filed objections to one of the five Accessible 

Letters. 

On February 23,2005, TeWet Worldwide, Inc., Quick Communications, Inc. d/b/a Quick 

Connect USA, Superior Technologies, Inc. d/b/a/ Superior Spectrum, Inc., CMC Telecom, Inc., 

Grid4 Communications, Inc., and Zenk Group Ltd. d/b/a Planet Access filed comments in support 

of the objections ,raised by MCXmetro and LDMI. 

On February 23,2005, XO Communications, hc. (XO), filed objections to one ofthe five 

Accessible Letters. 

On February 23,2005, SBC filed its response to the objections filed by MCImetro and LDMI. 

Accessible Letter No. CLECAM05-037 @L-37), which is dated February 10,2005, states that 

SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs “beginning as 

early as March 10,2005.” AL-37, p. I .  Accessible Letter No. CLECALLO5-017 (AL-13 and 

Accessible Letter No. CLECALLOS-018 (AL-18), which are each dated February 11,2005, state 

that SBC will not accept new, migration, or move local service requests (LSRs) for mass market 

unbundled local switching (ULS) and unbundled network element-platform (UNE-P) on or after 

March 11,2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. 

In AL- 18, SBC additionally states that effective March 11,2005, it will begin charging CLECS a 

$1 surcharge for mass market ULS and UNE-P. Accessible Letter NO. CLECALL0.5-019 (AL-19) 

and Accessible Letter No. CLECALLO5-020 (AL-20), which are each dated February 11,2005, 

state that as of March 11,2005 SBC will no longer accept new, migration, or move LSRs for 

certain DS 1 and DS3 high capacity loops, DSl and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops. Also, in AL-20, SBC states that beginning March 1 1, 2005, it will be 
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charging increased rates for the embedded base of DSl and DS3 high capacity loops, DSl and 

DS3 dedicated transport, dark fiber transport, and dark fiber loops.’ 

The CLECs maintain that SBC has no unilateral right to change its wholesale tariffs. 

According to them, the Commission established a procedure in Case No. U-12320 whereby SBC 

must provide the CLECs with a 30-day notice o f  i ts  intent to change any of its tariff provisions. 

The CLECs also point out that the Commission allowed a CLEC to object to SBC’s proposed 

actions within two weeks of SBC’s notice. In short, the CLECs insist that SBC may not uni- 
- 

laterally revise the rates, terms, and conditions under which SBC provisions wholesale telephone 

services. The CLECs seek a Commission order ( I )  establishing a proceeding to address the 

changes proposed by SBC, (2) prohibiting SBC fiom withdraw@ its wholesale tariff until com- 

pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements 

as they presently exist, (4) barring SBC from enforcing or implementing the Accessibility Letters 

until issuance of a final order in this proceeding, (5)  directing SBC to continue to accept and 

provision new, migration, or move LSRs for mass market unbundled local switching (ULS) and 

unbundled network element-platform (UNE-P) until farther order of the Commission, (6) directing 

SBC to continue to accept and provision new, migmtion, or move ESRs for certain DS1 and DS3 

high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport, and dark fiber loops 

until further order of the Commission, and directing SBC not to increase the rates it charges for 

UNE-P, DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber trcmsport, 

and dark fiber loops until further order of the Commission. 

‘Although not contained in the record of the Case No. U-12320 docket, which is limited to 
consideration of issues related to Amentech Michigan’s compliance with the competitive checklist 
in Section 27 I of the FTA, the Commission is also aware that Verizon has issued at least two 
similar Accessible Letters. The arguments raised by the CLECs with regard to SBC’s proposed 
actions apply with equal force to the actions proposed by Verizon. 
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SBC responds by arguing that the modifications set forth in its Accessibility Letters are fully 

consistent with the Federal Communications Commission’s (FCC) recent February 4,2005 order 

regarding unbundling obligations of ILECs’ and must therefore be honored by the CLEO and the 

c 

Commission. According to SBC, the CLEW objections are directly contrary to the recent rulings 

of the FCC. SBC states that the FCC has established a nationwide bar on unbundling as folhws: 

I .  An ILEC is not required to provide access to local circuit switching 011 LU] 
unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 47 C.F.R. $ 
51.3 19(d)(2)(i). 

2. Requesting carriers may not obtain new local switching as an UNE. Id. 
0 51.3 19(d)(2)(iii). 

3. ILECs have no obligation to provide CLECs with unbundled access to mass 
market local circuit switching. TRO Remand Order 7 5. 

4. The FCC’s transition plan does not permit CLECs to add new switching U N E S .  
Id. 

5. The FCC did not impose a Section 251 unbundling requirement for mass market 
local circuit switching nationwide. Id. 7 199. 

6. The FCC found that the disincentives to investment posed by the availability of 
unbundled switching, in combination with unbundled loops and shared 
transport, justify a nationwide bar on such unbundling. Id. 1 204. 

7. The FCC found that continued availability of unbundled mass market switching 
would impose significant costs in the form of decreased investment incentives, 
and therefore determined not to unbundle that network element. Id. 210. 

8. The FCC found that unbundling would seriously undermine inhstructure 
investment and hinder the development of genuine, facilities-based competition. 
Id. 7 218. 

According to SBC, the FCC’s unbundling bar applies with equal force to network elements, 

such as shared transport, which can only be provided in conjunction with switchhg. SBC also 

’In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and 
Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, cc 
Docket No. 01-338. (TRO Remand Order). 
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asserts that the FCC reached a similar result with regard to signaling (v 544) and for certain 

databases used in routing calls (n 551). Therefore, SBC maintains that, given the FCC’s bar on 

unbundled switching, it cannot be forced to provide unbundled access to any switch-related UNEs. 

SBC next argues that the Commission should reject the CLECs’ efforts to link their objections 

to Case No. U-12320 and Section 271 of the FTA. According to SBC, the Commission has no 

decision making authority under Section 271. Further, SBC mainbins that Section 271 focuses on 

“just, reasonable, and non-discriminatory” pricing rather than on total element long m incre 

mental cost (TELFUC) pricing, which it claims will be perpetuated by adoption of the CLECs’ 

objections. Further, SBC insists that Section 271 provides no support for continuing its required 

provision of W E  combinations. Finally, SBC argues that the Commission and the CLECs are 

powerless to ignore the FCC’s holdings or otherwise delay SBC‘s implementation of the FCC’s 

pricing determinations. 

The Commission finds that the objections filed by the CLECs have merit. In Paragraph 

No. 233 of the FCC’s February 4 order, the FCC stated: 

We expect that incumbent LECs and competing carriers will implement the 
Commission’s findings as directed by section 252 of the Act. ?%us, carriers must 
impiernenr changes to their interconnection agreements consistent with our 
conclusions in this Order. We note that the failure ofan incumbent LEC or a 
competitive LEC to negotiate in good faith under section 251(c)(l) ofthe Act and 
our implementing N I ~ S  may subject that party to enforcement action. Thus, the 
incumbent LEC and competitive LEC must negotiate in good faith regarding my 
rates, terms, and conditions necessary to implement our rule changes. We expect 
that parties to the negotiating process will not unreasonably delay implementation 
of the conclusions adopted in this Order. We encourage fhe state commissions to 
monitor this urea closely to ensure that parties do not engage in Imnecessary delay. 
Paragraph No. 233 (Emphasis added). 

The emphasized portion of Paragraph No. 233 indicates that the FCC did not contemplate that 

ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

aecessaq to implement the FCC’s findings in the February 4 order. It also clearly indicates that 
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this Commission has an important role in the process by which XECs and CLECs resolve their 

differences through good faith negotiations. Indeed, the Commission was specifically encouraged 

by the FCC to monitor implementation of the Accessible Letters issued by SBC and Verizon to 

ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the 

FCC’s order indicates that SBC must immediately process a request for access to a dedicated 

transport or high capacity loop UNE and it can challenge the provision of such UNEs “through the 

dispute resolution procedures provided for in its interconnection agreements.” 

Given the urgency of the circumstances, the Commission finds that it should immediately 

commence a collaborative process for implementation of Accessible Letters issued by SBC 

Michigan and Verizon. In so domg, the Commission observes that the change of law provisions 

contained in the parties’ interconnection agreements must be followed. 

To avoid confusion, the Commission frnds that a new proceeding that is devoted specifically 

to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC 

and Verizon should be commenced. Docket items 6,7,8,9,10,1 I, 12, and 13 that currently 

appear in Case No. U-12320 should be placed info the docket file for Case No. U-14447. All 

additional pleadings related to implementation of Accessible Letters issued by SBC and Verkon 

should also be placed solely in the docket for Case No. U-14447. 

The Commission intends that the collaborative proceeding should be limited in scope and 

duration. The Commission has selected the Director of its Telecommunications Division, Orjiakor 

Isiogu, to oversee ail collaborative efforts. The Commission also directs that the collaborative 

process be conducted in a manner that will bring it to a successful end in no more than 45 days. 

During the time that the collaborative process is ongoing, the Comrmssion directs that SBC 

and Verizon may bill the CLECs at the rate effective March 11,2005, however, the ILECs may 
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not take any collection actions against the CLECs for the portion of the bill caused by the increase 

on March 11,2005. To ensure that there will be no undue benefit to the CLECs or harm to the 

ILECs due to the delay associated with the collaborative process, the Commission will also direct 

c 

that there will be a true-up proceeding at the end of the collaborative process that will determine 

how rates and charges will be adjusted retroactively to March 11, 2005.3 

The Commission has selected Case No. U-14447 for participation in its Electronic Filings 

Program. The Commission recognizes that all filers may not have the computer equipment or 

access to the Internet necessary to submit documents elect~onically. Therefore, filers may submit 

documents in the traditional paper format and mail them to the: Executive Secretary, Michigan 

Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 48909. 

Otherwise, all documents filed in this case must be submitted in both paper and electronic 

versions. An original and four paper copies and an electronic copy in the portable document 

format (PDF) should be filed with the Commission. Requirements and instructions for filing 

electronic documents can be found in the Electronic Filings Users Manual at: 

http:l/eftle.mpsc.cis.state.mi.us/efile/users~anual.pdf. The application for account and letter of 

assurance are located at http://efile.mpsc.cis.state.mi.us/efile/heip. You may contact the 

Commission Staff at (517) 241-6170 or by e-mail at mpscefilecases@micfiigan.gov with questions 

and to obtain access privileges prior to filing. 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 151 

~ 

3#2e, Paragraph 228 and footnote 630 of the FCC’s February 4,2005 order. 
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice 

and Procedure, as amended, 1999 AC, R 460.17101 et seq. 

b. A collaborative process should be commenced in Case No. U-14447 for monitoring and 

facilitating the implementation of the Accessible Letters issued by SBC and Verizon. 

C. Pending completion of the collaborative process, SBC and Verizon may bill the CLECs a 

the rate effective March 11,2005, however, SBC and Verizon may not take any collection actions 

against the CLEcs for the portion of the bill caused by the increase on March 1 1,2005. 

d. Following completion of the collaborative process, a trueup proceeding should be 

conducted to adjust rates and charges retroactively to March 11,2005. 

THFiREFORE, IT IS ORDERED that: 

A. A collaborative process i s  commenced in Case No. U-14447 for monitoring and 

facilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon. 

B. Pending completion of the collaborative process and further order of the Commission, 

SBC Michigan and Verizon shall refraining from collecting any billed rate arising fkom imple- 

mentation of any of the changes described in their Accessible Letters. 
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The Commission reserves jurisdiction and may issue hrther orders as necessary. 
c 

MICHIGAN PUBLIC SERVlCE COMMISSION 

/s i  J. Peter Lark 
Chair 

( S E A L )  

Is/ Robert B. Nelson 
Commissioner 

Is/ Laura Chappelle 
Commissioner 

By its action ofFebruary 28,2005. 

Is/ Maw Jo Kunkle 
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chair -1 

Commissioner 

Commissioner 

By its action of February 28,2005. 

Its Executive Secretary 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: 1 

Petition to Establish Generic Docket to 1 
Consider Amendments to Interconnection 1 
Agreements Resulting From Changes of Law 1 Filed: March 4,2005 

* 

1 Docket No. 041269-TL 

BELLSOUTH TELECOMMUNICATIONS INC.’S 
RESPONSE IN OPPOSITION TO PETITION FOR EMERGENCY RELIEF 

FILED BY NUVOX. XSPEDIUS, KNlC 111, AND KMC V 

BellSouth Telecommunications, Inc. (‘BellSouth”) respectfully requests that the Florida 

Public Service Commission (“Commission”) deny the Petition for Emergency Relief (“Petition”) 

filed by NUVOX, Xspedius, KMC 111, and KMV V (“Joint Petitioners”) on March I ,  2005. The 

Petition misconstrues binding federal law as well as the parties’ agreement regarding procedural 

matters in the pending 252 arbitration, and this Commission should reject it. 

BACKGROUND 

On February 4, 2005, the Federal Communications Commission (“FCC”) released its 

permanent unbundling rules in the Triennial Review Remand Order (“TRRO”). The TRRO 

identified a number of former Unbundled Network Elements (“UNEs”), such as switching, for 

which there is no section 251 unbundling obligation.’ In addition to switching, former UNEs 

include high capacity loops in specified central offices,2 dedicated transport between a number of 

central offices having certain  characteristic^,^ entrance fa~ilities,~ and dark fiber.5 The FCC, 

’ TRRO, 1 199 (“Applying the court’s guidance to the record before us, we impose no section 251 

* TRRO, f l174  (DS3 loops), 178 (DSl loops). 

unbundling requirement for mass market local circuit switching nationwide.” (footnote omitted). 

TRRO, 

TURO, 1 137 (entrance facilities). 

TRRO, fl 133 (dark fiber transport), 182 (dark fiber loops). 

126 (DSl transport), 129 (DS3 transport). 
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recognizing that it removed significant unbundling obligations formerly placed on incumbent 

local exchange camers, adopted transition plans to rnove the embedded base of these former 

UNEs to alternative serving arrangemenk6 In each instance, the FCC unequivocally stated that 

the transition period for each of these fomer UNEs -- loops, transport, and switching -- would 

commence on March 11, 2005.7 

* 

While the FCC explicitly addressed how to transition the embedded base of these former 

UNEs through change of law provisions in existing interconnection agreements, the FCC took a 

different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief “that 

the impairment framework we adopt is self-effectuating”  control^.^ Instead of requiring that the 

ILECs continue to allow CLECs to order more of the former UNEs during the transition period, 

the FCC provided that no “new adds” would be allowed. For example, with regard to switching 

the FCC explained “[tlhis transition period shall apply only to the embedded customer base, and 

does not permit competitive LECs to add new customers using unbundled access to local circuit 

switching,”’ The FCC made similar findings concerning certain transport routes and certain high 

capacity loops.’* The FCC specifically found: “[tlhis transition period shall apply only to the 

TRRO, m 1 4 2  (transport), 195 (loops), 226 (switching). 

TRRO, fl 143 (transport), 196 (loops) 227 (switching). 

TRR0,73. 

TRRO, 7 199; see also 47 C.F.R. 8 51.319(d)(2)(iii) (“[rlequesting carrier may not obtain new local 
switching as an unbundled network element.”). The new local switching rule makes clear that the prohibition 
against new UNE-Ps applies to new lines. Switching is defined to include line-side facilities, trunk side facilities, 
and all the features, functionalities and capabilities of the local switch. TRRO, 1 200. When a requesting carrier 
purchases the unbundled local swltching element, it obtains all switching features in a single element on a per-line 
basis. TRO, at 433; the TRRO retained this definition (TRRO, n. 529). Thus, the switching UNE means the port 
and functionalities on a per-line basis and the prohibition against new adds applies to the element itself - thus, the 
federal rule applies to lines. 

TRRO, 7 142, 195; see also 47 C.F.R. Ej 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. c j  51.319 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). Attached as 

7 

10 
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embedded customer base, and does not permit competitive LECs to add new UNE-P 

arrangements using unbundled access to local circuit switching pursuant to section 251 (c)(3) 

except as otherwise specified in this Order.”” 

The FCC clearly intended these provisions regarding “new adds” to be self-effectuating. 

First, the FCC specifically stated that “[gliven the need for prompt action, the requirements set 

forth herein shall take effect on March 11,2005 . . . ,?’12 Second, the FCC expressly stated its order 

would not “. . . supersede any alternative arrangements that camers voluntarily have negotiated 

on a commercial basis ...,’’I3 conspicuously omitting any similar intent not to supercede 

conflicting provisions of existing interconnection agreements. Consequently, in order to have 

any meaning, the TRRO’s provisions precluding the ordering of “new adds” have to have effect 

as of March 1 I ,  2005. 

Joint Petitioners cannot circumvent the FCC’s intention by relying on paragraphs 227 and 

233 of the TRRO. Paragraph 227 provides that “[tlhe transition period shall apply only to the 

embedded customer base, and does not permit competitive LECs to add new UNE-P 

arrangements using unbundled access to local circuit switching pursuant to section 25 l(c)(3) 

except as otherwise specified in this Order.” Paragraph 233 of the TRRO addresses changes to 

interconnection agreements. 

Footnote 627 of Paragraph 227 modifies the “except as otherwise specified” clause. 

Footnote 627 makes clear that, when the FCC stated “except as otherwise specified in the 

Exhibit A is BellSouth’s letter to the FCC in which it specifies the nonimpairment wire centers. BellSouth stated 
plainly that “[tlo the extent any party is concerned about the methodology BellSouth has employed or the wire 
centers identified on the enclosed list in which the nonimpairment thresholds have been met, it should bring that 
concern to the [FCC’s] attention.” Thus, BellSouth i s  not seeking “unilaterally” to determine where no obligation to 
unbundle high-capacity loops, transport, and dark fiber exists. 

TRRU, fi 227 (footnote omitted). 

TRR0,T 235. 

I I  

I 3  TRRO, lJ 199. Also 148, 198. 
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Order,” it was referring to continued access to shared transport, signaling and call-related 

databases and was not making an implicit reference to the change of law process. In addition, 

the clear meaning of the “except as otherwise specified” language in paragraph 227 is obvious 

from the very next paragraph of the T’O. In paragraph 228, the FCC held that the “transition 

mechanism adopted here is simply a default process, and pursuant to section 252(a)(1), carriers 

remain free to negotiate alternative arrangements superseding this transition period.” The 

availability of voluntarily negotiated interconnection agreements for interested carriers is also 

“otherwise specified in the Order” but has no impact on the prohibition against new adds. 

Consequently, if a CLEC and an ILEC had voluntarily negotiated an agreement under Section 

252 pursuant to which the ILEC voluntarily agreed to provide WE-P  or switching at a rate other 

than TELRIC, the FCC did not intend to interfere with that voluntarily adopted obligation. For 

instance, BellSouth has agreed to provide switching to customers with four lines or more in 

certain Metropolitan Statistical Areas {e.g., enterprise customers) at a market rate of $14. By 

including the “except as otherwise specified” in paragraph 227 and acknowledging carriers’ 

ability to freely negotiate alternative arrangements in paragraph 228, the FCC made clear that it 

did not intend to override those provisions. 

Likewise, Joint Petitioners’ focus on the interconnection agreement portion of the 

sentence in paragraph 233, ignores the “consistent with our conclusions in this Order” clause. 

To be consistent with the conclusions in the Order, the transition plan for the embedded base of 

WE-Ps  will be implemented via the change of law process, but the prohibition against new 

WE-Ps (and other UNEs) is self-effectuating. The first two sentences of paragraph 233 simply 

confirm that changes to the interconnection agreement should be consistent with the framework 

established in the TRRO, whether self-effectuating or via change of law. 

4 



Thus, Joint Petitioners have ignored the FCC’s clear statement of intent and their 

complaints concerning BellSouth’s announced intent to reject orders for these former UNEs on 

March 1 1, 2005 is meritless. Joint Petitioners’ raise two arguments. First, Joint Petitioners 

argue that BellSouth has obligations under existing interconnection agreements to continue to 

accept orders for these former UNEs until those interconnection agreements are changed. 

Second, Joint Petitioners contends a procedural agreement in the pending arbitration between the 

parties requires BellSouth to continue to provide these UNEs. Neither argument is correct. 

ARGUMENT 

A. The FCC’s Bar On ‘<New Adds” Is Self-Effectuating And Relieves 
BellSouth Of Any Obligation Under Its Interconnection Agreements To 
Provide These Former UNEs To Joint Petitioners. 

BellSouth does not dispute that its interconnection agreements contain change of law 

provisions; however, that is not the issue here. If the FCC had held that Joint Petitioners could 

continue to add more former UNEs until the interconnection agreements were changed pursuant 

to the change of law provisions found in interconnection agreements, or even if it had been silent 

on the question of “new adds,” then presumably no dispute would exist between Joint Petitioners 

and BellSouth. Neither situation is the case here, however, and Joint Petitioners’ motion 

disregards what the FCC actually said in the TMO. 

The new rules unequivocally state carriers that may not obtain new UNEs, and the FCC 

said unequivocally that there would be a transition period for embedded UNEs that would begin 

on March 1 I ,  2005 that would last 12 months: “we adopt a transition plan that requires 

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements 

within twelve months of the effective date of this order.”’4 The FCC made almost identical 

l 4  TRRO, 7199. 
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findings with respect to high-capacity loops and transport, holding that its transition rules “do not 

permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] . 
. . where the Commission has determined that no section 251(c)(3) unbundling requirement 
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 exist^."'^ The FCC also said unequivocally that this “transition period shall apply only to the 

embedded customer base, and does not permit competitive LECs to add new customers using 

unbundled access to local circuit switching.”’6 How much clearer could the FCC be? 

Joint Petitioners contend that notwithstanding the clear language of the TRRO -- there 

will be a transition period, it will begin on March 11, 2005, and there will be no “new adds” 

during that transition period -- the FCC really didn’t mean what it said. Evidently, Joint 

Petitioners believe that BellSouth is obligated to continue to provide new UNEs until its contract 

with BellSouth is amended pursuant to change of law provisions therein. Joint Petitioners’ belief 

is wholly inconsistent with the language of the TRRQ and is flatly contradicted by the federal 

ru1es.17 

First, the FCC understood that existing interconnection agreements often contained 

“change of law” provisions. For instance, the FCC specificaIly contemplated that the contract 

provisions for the transition of the embedded base of former UNEs would be effectuated through 

the change of law process. Further, the FCC provided that throughout the 12-month transition 

period (during which the FCC clearly said there would be no “new adds”) CLECs would 

continue to have access to the embedded UNE-Ps during the transition period, but at the 

commission-approved TELRIC rate ‘‘plus one dollar”, until the migration of the embedded base 

‘’ TRRU, 7 142, 195; see also 47 C.F.R. 9: 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. $ 51.319 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). 

l6 Id. 

l7 Notably, Joint Petitioners’ Motion is devoid of a single reference to the rules. 
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was complete.’ * Finally, the FCC made the increase in the rates of the former UNEs retroactive 

to the effective date of the order to preclude gaming by the CLECs during the negotiation 

process.’g 
c 

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs 

from unnecessarily delaying the amendment process and gaming the system by postponing the 

date for the higher rates applicable to the embedded base of UNEs. It is equally clear that the 

FCC did not directly address amending existing interconnection agreements to eliminate any 

requirement that incumbent local exchange carriers (“ILECs”) provide new UNEs. If the FCC 

had intended to allow CLECs to continue to add new UNEs until the interconnection agreements 

were amended, it could have easily said so. It did not. Instead, it specifically provided that the 

transition period did not authorize new adds.*’ The only reasonable, logical and legally sound 

conclusion is that the provisions prohibiting new adds was intended by the FCC to be self- 

effectuating. 

There is no question that the FCC has the legal authority to create a self-effectuating 

change to existing interconnection agreements as it has done here, Indeed, in the TRO, the FCC 

decided not to make its decisions self-executing. See TRO, 7 700 (“many of our decisions in this 

order will not be self-executing”). The FCC’s authority to make self-effectuating changes exists 

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract terms of 

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “[flor all 

Id. 

TRRO, n. 630. Thus, if Joint Petitioners ultimately executed a interconnection agreement amendment on 
May 11, 2005, the transition period rates would apply as of  March 11, 2005 and Joint Petitioners would need to 
make a true-up payment to BellSouth. 

BellSouth will permit feature changes on Joint Petitioners embedded base of customers; however, the 
FCC was clear that CLECs could not continue to increase its embedded base. See 51.319(d)(2)(iii); 51.319 (e)(Z)(i), 
(ii), (iii), and (iv); and 51.319 (a)(4)(iii), (a)(5)(iii), and (a)(6). 
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contracts filed with the FCC, it is well-established that ‘the Commission has the power to 

prescribe a change in contract rates when it finds them to be unlawful and to modify other 

provisions of private contracts when necessary to serve the public interest.”’ Cable & Wi‘ireless, 

P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. 

FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).*’ 

The FCC was very clear in the TRRU that access to UNEs without impairment was 

contrary to the public interest and must stop. Notably, the FCC held that “it is now clear . . . that, 

in many areas, UNE-P has been a disincentive to competitive LECs’ infrastructure investment.”22 

Also, the FCC held “we bar unbundling to the extent there is any impairment where - as here - 

unbundling would seriously undermine infrastructure investment and hinder the development of 

genuine facilities-based cornpetiti~n.”~~ Likewise, the FCC held that “the continued availability 

of unbundled mass market switching would impose significant costs in the form of decreased 

investment 

The FCC has applied Mobile-Sierra to require a fiesh look at contracts between ILECs 

and CMRS providers executed before the 1996 Telecommunications Act in light of the 

reciprocal compensation provisions of §251(b)(5) of the Act. In relevant part, citing Western 

Union Tel. Co. v. FCC, the FCC explained that “[c]ourts have held the Commission has the 

power ... to modify ,.. provisions of private contracts when necessary to serve the public 

Citing, in [urn. FPC v. Sierra Pac. Power Co., 350 U.S. 348, 353-55 (1956) and Urrited Gas CO. V. 
Mobile Gas Corp., 350 U.S. 332,344 (1956) (the FCC has the power to set aside any contract which it determines to 
be ”unjust, unreasonable, unduly discriminatory, or preferential.”). 

21 

22 TRRU, 121s. 

24 TRRO, ’11 199. 

l3 TRRO, 7 218. 
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interest.” First Report and Order, I1  FCC Rcd 15499, 7 I095 (1996) (additional citations 

* 

That these interconnection agreements are filed with and approved by the state 

commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts 

when it is in the public interest to do so. While Cable & Wireless P.L.C. v. FCC applied to “all 

contracts filed with the FCC,”26 the reference to “filing” means that decision applies to all 

contracts and other agreements that are subject to the FCC’s authority not just contracts actually 

filed with the FCC. See AT&T Corp. v, Iowa Utils. Bd., 525 U S .  380, 381 (1999). Thus, as the 

Supreme Court made clear in Iowa Utilities Bd., state commissions perfom their functions 

subject to FCC rules designed to implement the statute and establish the public interest. The 

FCC has enacted new rules designed to further the public interest by finding “the continued 

availability of unbundled mass market switching would impose significant costs in the form of 

decreased investment incentives”*’. As a matter of national public policy, unbundled switching 

adversely impacts the public by creating disincentives for the creation of facilities-based 

competition - which competition has been found to be the fundamental objective of the Act. The 

FCC has spoken - and Joint Petitioners cannot ignore its message by hiding behind 

interconnection agreements that have been modified by the self-effectuating new rules to address 

the national public policy and the objectives of the Act. 

In the Local Competition Order, the FCC modified pre-existing agreements as o f  the effective dates o f  its 25 

new rules -just as it did in the TRRO. 

26 Cable & Wirekxs, 166 F.3d at 1231. 

27 See n. 16, IBD Mobile Communications, Inc. v. COMSAT Corp, Memorandum Opinion and Order, 16 
FCC Rcd 11474, 7 I6 n. 50 (2001). (The FCC explained that “Sierra-Mobile analysis does ]lot apply to 
interconnection agreements simply cannot apply, particularly where the FCC’s current order, by its own terms, 
appears to dictate a different requirement”). 
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The FCC has full authority to issue a self-effectuating order that eliminated CLECs’ 

ability to add new UNEs after March 11, 2005. That existing interconnection agreements have 

not been formally modified to implement that finding is irrelevant. Through the TRRO the FCC 

has exercised its authority in a manner that trumps Joint Petitioners’ individual contracts and 

BellSouth has no obligation to provide new UNEs to Joint Petitioners on or after March 11, 

2005. 

B. The Joint Petitioners’ Claims Regarding the Scope of the Abeyance Agreement 
Are Meritless and Should Be Rejected. 

The Joint Petitioners’ second argument in support of the Emergency Petition is premised 

on an erroneous interpretation of the parties’ procedural agreement in June 2004 to suspend the 

current arbitration proceedings for 90 days ((‘Abeyance Agreement”). Specifically, the Joint 

Petitioners are attempting to manipulate the Abeyance Agreement by improperly expanding its 

scope to apply to the TMO. This manipulation is designed to avoid operating pursuant to the 

FCC’s most recent pronouncement of BellSouth’s obligations under the Act. Indeed, the Joint 

Petitioners’ entire argument is premised on a fictitious (and nonsensical) agreement between the 

parties to not invoke the change in law obligations in the current Interconnection Agreement 

(“Current Agreement”) for the TRRO or for any other FCC Order that follows or is tangentially 

related to United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Circuit 2004) (“USTA 10. 

There was never such an agreement. And, as established below, the Joint Petitioners’ arguments 

are nothing more than a desperate ploy to gain a competitive advantage over other CLECs that is 

devoid of any evidence in support and is ultimately irrelevant to implementing the FCC’s “no 

new adds” requirements on March 11,2005. 

a. The Abeyance Agreement Only Applies to Change of Law Obligations 
and Thus Is Inapplicable. 
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First, assuming arguendo that there was no dispute as to the scope of the Abeyance 

Agreement (which is denied by BellSouth), that agreement does not in any way restrict 

BellSouth’s rights under the TRRO. In the Emergency Petition, the Joint Petitioners effectively 

concede that- the Abeyance Agreement is limited in application to “changes of law” requiring 

negotiation and amendment under the Current Agreement. As stated above, the FCC’s bar on 

“new adds” beginning March 1 1, 2005 does not trigger the parties’ “change of law” obligations 

under the Current Agreement because it is self-effectuating. Simply put, the FCC trumped the 

parties’ change of law obligations as well as any ancillary agreement, if one existed, regarding 

those obligations.28 Consequently, the parties are relieved of those obligations in order to 

implement the FCC’s “no new adds” requirement from the TRRO. Thus, even accepting the 

Joint Petitioners’ description and interpretation of the Abeyance Agreement (which BellSouth 

does not), that agreement does not impact BellSouth’s rights under the TRRO for ‘‘new adds.” 29 

b. The Parties Never Agreed to Expand the Abeyance Agreement to Include 
the TRRO. 

While BellSouth submits that the FCC’s no “new adds” requirement is not a change of 

law that requires amendment of the Current Agreement under the terms thereof, the Joint 

Petitioners’ arguments still fail if the Commission finds differently. Contrary to the Joint 

For the reasons discussed above, even assuming that BellSouth agreed with the Joint Petitioners’ 
description of the scope of the Abeyance Agreement (which it does not), the Mobile-Sierra doctrine mandates that 
the parties be relieved of complying with those obligations to serve the public interest. Cable & Wireless, P.L.C. V .  

FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. FCC, 815 F.2d 1495,1501 (D.C. 
Cir. 1987) (“For all contracts filed with the FCC, it is well-established that ‘the Commission has the power to 
prescribe a change in contract rates when it finds them to be unlawhl and to modify other provisions of private 
contracts when necessary to serve the public interest.”’). 

29 If the Commission rejects this argument, there is no need to address the Abeyance Agreement argument 
at this time because there is no emergency. Moreover, as the following argument makes clear, there are factual 
disputes about the scope of the Abeyance Agreement that the Commission will need to resolve. In the event the 
Commission is not inclined to rule in BellSouth’s favor on the interpretation of the Abeyance Agreement, the only 
means by which the Commission can adequately resolve those factual disputes is through an evidentiary, including 
pre-filed testimony and briefing. 

28 
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Petitioners’ claims, the implementation of the TRRO is not covered by the Abeyance Agreement. 

Rather, the parties limited their agreement to not invoke change of law process to changes set 

forth in USTA II only. 
c 

On June 15, 2004, the D.C. Circuit’s stay of the USTA II decision expired. This 

expiration triggered the parties’ change of law obligations in their existing agreements. Rather 

than exercise those obligations, in light of the on-going negotiations for a new agreement and the 

parties’ pending arbitration, the parties decided to a 90 day abeyance of the pending arbitration 

proceeding to “consider how the post-USTA 11 regulatory framework should be incorporated into 

the new agreements currently being arbitrated and to identify what arbitration issues may be 

impacted and what additional issues, if any, need to be identified for arbitration.’’ See Joint 

Motion at 2, The parties further agreed “that no new issues may be raised in this arbitration 

proceeding other than those that result from the Parties’ negotiations regarding the post- USTA 11 

regulatory framework.” Id. Additionally, because the parties agreed to raise issues relating to 

USTA II into the pending arbitrations, the parties also agreed to not engage in separate change of 

law negotiationdarbitrations for USTA IL 

With this framework, the Joint Petitioners and BellSouth have 
agreed to avoid a separate/second process of negotiatinglarbitrating 
change-of-law amendments to the current interconnection 
agreements to address USTA II and its progeny. Accordingly, the 
Parties have agreed that they will continue operating under their 
current Interconnection Agreements until they are able to move 
into the new arbitratedhegotiated agreements that ensue from this 
proceeding. 

See Joint Motion at 2. In other words, the parties agreed to hold the arbitration in abeyance for 

90 days to do the following: (1) negotiate USTA I1 changes into the new interconnection 

agreements; and (2) for those USTA II changes that could not be negotiated, to agree on USTA II 

issues to add to the arbitration. 
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The language of the Joint Motion itself and the timing of the parties’ agreement to hold 

the change of law process in abeyance both demonstrate that the scope of the agreement was 

limited only to changes resulting from USTA 11. Contrary to this clear interpretation of the 

Abeyance Agreement, the Joint Petitioners’ argue that, eight months before the release of the 

TRRO, BellSouth voluntarily waived its right to amend its existing interconnection agreements 

with the Joint Petitioners for the TRRO or any other FCC Order that is tangentially related to 

USTA 11. Nothing can be farther from the truth and the Commission should reject this erroneous 

manipulation of the Abeyance Agreement for the following reasons. 

First, the Joint Petitioners argument directly conflicts with the purpose of the Abeyance 

Agreement. As stated above, BellSouth agreed to avoid the separatelsecond process for 

negotiating/arbitrating change of law for “USTA 11 and its progeny” because those issues would 

be raised in the pending arbitrations. See Joint Motion; June 29, 2004 e-mail from counsel for 

Joint Petitioners to counsel for BellSouth, attached hereto as Exhibit B (stating that “purpose of 

abatement would be to consider how the post USTA II regulatory framework should be 

incorporated into the new agreements currently being arbitrated by Joint Petitioners and to 

identify what arbitration issues may be impacted and what additional issues, if any, need to be 

identified for arbitration - and that by doing so, we’d be avoiding a separatehecond process of 

negotiatindarbitrating change-of-law amendments to the current agreement . . . .”) (emphasis 

added). 

The parties entered the Abeyance Agreement to address a timing issue arising out of 

USTA 11. The Agreement went no further. As the Commission is aware, the deadline to add new 

issues to the parties’ arbitration was October 2004. Thus, while the parties could add issues 

arising out of USTA I7, they certainly could not add issues arising out of the TRRO because it had 
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not yet been issued! It makes no sense to assume that BellSouth would have agreed to waive its 

change of law ri&ts with respect to the TRRO, particularly in light of the fact that there was no 

opportunity and still no opportunity to include TRRO issues in the arbitration. 
* 

Notably, the parties’ revised matrix, submitted in October 2004, contained several 

Supplemental Issues relating to USTA II and the Interim Rules Order” but none of these 

Supplemental Issues substantively addressed the TRRO because the FCC did not even issue that 

decision until February 4,2005. Consequently, the parties could not have included the TRRU in 

the Abeyance Agreement because the parties could not, and currently cannot, raise TRRO issues 

in the arbitration proceeding. Indeed, adopting the Joint Petitioners’ interpretation is 

impermissible because it would result in the complete fiustration of the Abeyance Agreement as 

the parties would have no venue (either through the pending arbitration or through a change of 

law arbitration) to address disputes relating to the TRRO. See Philip Morris, Inc. v. French, 

2004 WL 1955179 *7 (Fla. 3d DCA Dec. 22, 2004) (citing Wright & Seaton, Inc. v. Prescott, 

420 SO. 2d 623, 629 (Fla. 4”’ DCA 1982) (“’The court should arrive at [a contract] consistent 

with reason, probability, and the practical aspect of the transaction between the parties.”’)); see 

also, City of Homestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000) (finding that Commission’s 

interpretation of a contract was correct because it gave effect to the purpose of the agreement.). 

Second, although the Commission approved the Joint Motion, nothing in the 

Commission’s Order (“Order”) supports the Joint Petitioners’ argument. In fact, the Order is 

completely silent on the issue. In contrast, the Tennessee Regulatory Authority, in reviewing the 

identical Joint Motion, specifically found that the parties’ agreement to avoid a secondheparate 

30 Although the parties agreed to limit new issues being raised to those resulting from the “post-USTA I1 
regulatory framework”, the parties subsequently agreed to also include issues relating to the Interim Rules Order in 
the arbitrations because the FCC issued that decision during the 90 day abeyance. 
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change of law process was limited to USTA II (“Tennessee Order”): “Within this framework, the 

Parties agree to avoid a separate process of negotiating change-of-law amendments to the current 

interconnection agreements to address USTA 11. . . .” See July 16, 2004 T U  Order, attached 

hereto as Exhibit C (emphasis added). The Joint Petitioners have never challenged the 

Tennessee Order and instead are articulating a completely contrary position with the Emergency 

Petition. 

Third, the crux of the Joint Petitioners’ argument is that the parties cannot “continue 

operating under their current Interconnection Agreements until they are able to move into the 

new arbitratedhegotiated agreements that ensue from this proceeding” if the parties amend those 

agreements to incorporate the TRRO. Simply stated, the Joint Petitioners improperly read into 

the Joint Motion and the Abeyance Agreement a requirement that the rates, terns, and conditions 

of the Current Agreement were frozen as of June 30, 2004, until such time as the parties move 

onto the new arbitrated agreements. This interpretation is not only factually incorrect but also 

expressly rejected by the custom of the parties. 

Indeed, there is nothing in the Joint Motion, the Order, or in the Abeyance Agreement 

that supports this interpretation. Further, it should be undisputed that the parties can and are 

continuing to operate under the Current Agreement until such time as the new arbitrated 

agreements become effective, even if certain provisions of the Current Agreement are modified 

to reflect changes of law. Further, as evidenced by recent amendment filings in Tennessee by 

NewSouth, NuVox, and BellSouth on February 22, 2005, (both of which are attached hereto as 

Exhibit D), the custom of the parties is to amend the Current Agreement and to continue 

operating under the Current Agreement, as amended. Accordingly, the practice and custom of 

the parties is directly contrary to the arguments asserted by the Joint Petitioners and thus the 
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Commission should reject them. See D.G.D., Inc. v. Berkowitz, 605 S O .  2d 496, 497 (Fla. 31d 

DCA 1992) (affirming trial court’s consideration of custom and trade usage to determine parties’ 

intention in a contract); see also, Furr v. Poe & Brown, Inc., 756 So. 2d 15 1, 152 (Fla. 4‘h DCA 

200) (explaining when custom and usage can be used to interpret a contract); National 

Merchandise Co., Inc. Y.  United Service Automobile Association, 400 So. 2d 526, 531 (Fla. lSt 

DCA 198 1) (“Commercial transactions and contracts should be interpreted in light of custom or 

trade usage.”). 

Fourth, the express language of the Abeyance Agreement does not support the Joint 

Petitioners’ interpretation, The Abeyance Agreement provides that the parties would avoid a 

secondheparate change of law negotiatiodarbitration for “USTA 11 and its progeny.” “Progeny” 

has a specific legal definition, and the Commission should give effect to this specific definition. 

Indeed, Black’s Law Dictionary (2000 ed.) defines “progeny” as a “line of opinions that succeed 

a leading case <Erie and its progeny>.” Accordingly, as used in the Joint Motion, “USTA II and 

its progeny” means opinions of a court or state commission reaffirming or restating the D.C. 

Circuit’s vacatur of certain unbundling obligations in USTA II. The TRRO does neither. Rather, 

it is an administrative decision setting forth new rules and thus does not meet this legal definition 

of “progeny.” 

Unlike the Joint Petitioners’ argument, this interpretation of the Abeyance Agreement is 

entirely consistent with the intent of the parties to limit their agreement to USTA II. The reason 

for this is clear: Because the parties agreed to incorporate USTA II issues into pending 

arbitrations, the agreement also encompassed any subsequent court or state commission decision 

making the same conclusions as did the D.C. Circuit in USTA 11. To hold otherwise would 

fiustrate the entire purpose of the Abeyance Agreement as the parties would still be subject to 
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change of law negotiations/arbiations for these subsequent decisions, which only reaffirmed or 

restated the findings of USTA II. 
c 

The use of the phrase “USTA II and its progeny” was no accident as the parties 

specifically negotiated and reached a compromise with this agreed-upon language while drafting 

the Joint Motion. In fact, the original drafi of the Motion presented by the Joint Petitioners 

contained the phrase “post-USTA I1 regulatory framework” instead of “USTA 11 and its 

progeny.” See July 9,2004 e-mail and attachment from counsel for BellSouth to counsel to Joint 

Petitioners, attached hereto as Exhibit E. In response, BellSouth struck the phrase “post-USTA 11 

regulatory framework” and inserted “USTA IT’ because it was concerned that the Joint 

Petitioners’ language was too broad as it could encompass the FCC’s Final Rules (ultimately set 

forth in the TRRO), which was never the intent of the parties. Id. Accordingly, BellSouth 

proposed that the subject sentence should read: “With this framework, the Joint Petitioners and 

BellSouth have agreed to avoid a separatehecond process of negotiatinglarbitrating change-of- 

law amendments to the current interconnection agreement based on USTA 11.’’ Id. 

In the next draft, the Joint Petitioners reasserted the phrase “post-USTA I1 regulatory 

framework,” which was still unacceptable to BellS~uth.~’ Consequently, the parties discussed 

the impasse, wherein BellSouth specifically informed the Joint Petitioners of its concern with 

their language and the parties agreed to “USTA 11 and its progeny.” This negotiation history 

Interestingly, under the Joint Petitioners’ own interpretation, even the broader phrase “post-USTA ZZ 
regulatory framework” does not result in the inclusion of the TRRO and the Final Rules that resulted. KMC, one of 
the Joint Petitioners, used this exact same phrase to mean solely the USTA IZ decision. Specifically, in filing a 
similar motion in North Carolina to postpone its pending arbitration proceeding with Sprint, KMC stated that the 
“Parties respectfully request that the Commission hold this proceeding in abeyance to provide additional time for the 
Parties to address the effect of the post-USTA II regulatory framework, the Interim Order, and the furthcoming 
unbundling rules on the terms, conditions and rates thuz should be included in the Agreement . . .” See 
December 2,2004 Motion at 2, attached hereto as Exhibit F (emphasis added). This express inclusion of the Interim 
Rules Order and the TRRO proves that, at least KMC (and presumably all of the Joint Petitioners because their 
position on all the issues are allegedly the same) construes the phrase “post-USTA IZ regulatory framework to be 
limited to USTA IZ and does not encompass the FCC’s Interim Rules Order or the TRRO. 

31 
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definitively establishes that (1) BellSouth never agreed to the interpretation now set forth by the 

Joint Petitioners; (2) BellSouth expressly advised the Joint Petitioners that it objected to the 

interpretation that the Joint Petitioners are now espousing; and (3) the parties agreed to language 

to address BellSouth’s concerns. The Joint Petitioners conveniently fail to disclose these facts, 

in obvious recognition of their fatal effect. 

Fifth, adopting the Joint Petitioners’ argument would lead to an absurd or unreasonable 

result as it would require this Commission to find that BellSouth indefinitely agreed to waive 

contractual rights related to the incorporation of the TRRO in the Current Agreement eight 

months prior to those changes even being issued. In effect, the Joint Petitioners argue that 

BellSouth essentially gave up the right to implement those new rules for the Current Agreement 

even before any party knew what those rules would contain and without any venue to address 

disputes related to those new rules. Not only is this factually incorrect but it also leads to absurd 

and unreasonable results that only benefit the Joint Petitioners. 

Florida law mandates that, in construing a contract, absurd or unreasonable results should 

be avoided. 

“The words of a contract will be given a reasonable construction, 
where that is possible, rather than an unreasonable one, and the 
court will likewise endeavor to give a construction most equitable 
to the parties, and one which will not give one of them an unfair or 
unreasonable advantage over the other. So that interpretation 
which evolves the more reasonable and probably contract should 
be adopted, and a construction leading to an absurd result should 
be avoided.” 

See James v. GuEfLge Ins, Co., 66 So. 2d 62,63 (Fla. 1953); Am. Employers’ Ins. Co. v. Taylor, 

476 So. 2d 281 (Fla. 1‘‘ DCA 1985) (holding contracts should be interpreted so as to avoid an 

absurd result). For this additional reason, the Commission should reject the Joint Petitioners’ 

arguments. 
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C. If BellSouth Is Ordered To Provide New UNE-P Circuits After March 
11, 2005, It Is Entitled To A Retroactive True-Up To An Appropriate 
Rate. 

For all the reasons set forth in this pleading, BellSouth is not obligated to provide new 

UNEs circuits after March 11, 2005. If, however, the Commission is inclined to grant Joint 

Petitioners any emergency relief (which it should not do), the Commission should explicitly 

direct that if Joint Petitioners order new UNEs on or after March 11, 2005, Joint Petitioners must 

compensate BellSouth for those UNEs at an appropriate rate retroactive to March 11, 2005. 

The retroactive payment is important not only as a legal matter but as a policy matter. 

The FCC was unequivocal in its holding that no CLEC is entitled to new UNE-P circuits after 

March 11, 2005. Short of an order denying Joint Petitioners’ request, the only way for the 

Commission to comply with the FCC’s order is to require Joint Petitioners to pay BellSouth the 

difference between the UNE-P rate and an appropriate rate back to March I 1,2005 Other states 

have adopted true-ups. For instance, the Texas Commission adopted an interim agreement that 

does not require SBC to add new UNE-P orders and includes a true-up provision.32 The 

Michigan Commission has decided to complete expedited proceedings in 45 days, during which 

new orders can apparently be issued subject to a t r u e - ~ p . ~ ~  A true-up is the only way to equalize 

the risk between the parties - if ordered to provision new UNEs after March 11, BellSouth 

unquestionably is bearing the risk associated with the continuation of an unlawful unbundling 

32 See Exhibit G for orders from the Texas PUC. The orders from the Texas Commission appear to 
diverge from action taken by the Georgia Commission, which, in addressing a motion similar to the one filed by 
Joint Petitioners, ruled against BellSouth. The Georgia Cornmission has not yet released a written order. The 
Alabama Commission has required BellSouth to provide MCI with access to new UNE-Ps until it can address this 
matter at its April 2005 meeting. 

33 See Exhibit €1 for an order &om the Michigan Commission. 
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regime. Joint Petitioners should bear the risk of a true-up if its position is determined to be 

wrong. 
c 

A true-up is also necessary in the interests of fairness. The FCC has also been clear that 

commercial negotiations can produce pro-competitive and pro-consumer outcomes.34 BellSouth 

has successfully negotiated, to date, 48 commercial agreements with CLECs for the purchase of 

a wholesale local voice platform service, which agreements cover in excess of 310,000 access 

lines. If this Commission disregards the self-effectuating portion of the TRRO, the progress 

BellSouth has achieved in reaching commercial agreements could come to a halt, at least in the 

near term. If CLECs know that they can continue adding new unbundled network elements at 

TELRIC rates until the amendment and arbitration process is completed, which can take up to 

twelve months under the TRRO, they will have no reason to pay more than TELRIC by entering 

into a commercial agreement at this juncture. Significantly, allowing CLECs to continue adding 

unbundled network elements until the amendment and arbitration process has been completed, 

even though they are not impaired, unfairly prejudices those carriers that have entered into 

commercial agreements. Carriers that entered into commercial agreements will be forced to 

compete for new customers against CLECs that can undercut their prices solely by virtue of 

these CLECs getting to pay TELRIC rates, unless this Commission requires a true-up. 

CONCLUSION 

34 Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q.  Abernathy, Michael J. 
Copps, Kevin J.  Martin and Jonathan S. Adelstein On Triennial Review Next Steps, March 3 1, 2004; see also FCC 
Chairman Michael K. Powell's Comments on SBC's Commercial Agreement With Sage Telecom Concerning The 
Access To Unbundled Network Elements, April 5,2004 (expressing hope "for further negotiations and contracts - SO 
that America's telephone consumers have the certainty they deserve"); FCC Chairman Michael K. Powell 
Announces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging "carriers to find 
common ground through negotiation" because "[c]omercial agreements remain the best way for all parties to 
control their destiny"). 
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For the reasons set forth therein, the Commission, in accordance with the Final Rules, 

should not order BellSouth to provide new LJNEs after March 1 I ,  2005. If, however, the 
* 

Commission requires new UNEs after March 11, 2005, the Commission should order a 

retroactive true-up back to March 1 1,2005. 

Respectfully submitted, this 4th day of March, 2005. 
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