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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re:
Docket No. 041269-TL
Petition to Establish Generic Docket to
Consider Amendments to Interconnection
Agreements Resulting From Changes of Law

A

Filed: March 4, 2005

BELLSOUTH TELECOMMUNICATIONS INC.’S
RESPONSE IN OPPOSITION TO PETITION FOR EMERGENCY RELIEF
FILED BY NUVOX, XSPEDIUS, KMC III, AND KMC V

BellSouth Telecommunications, Inc. (“BellSouth™) respectfully requests that the Florida
Public Service Commission (“Commission”) deny the Petition for Emergency Relief (“Petition™)
filed by NuVox, Xspedius, KMC III, and KMV V (“Joint Petitioners’) on March 1, 2005. The
Petition misconstrues binding federal law as well as the parties’ agreement regarding procedural
matters in the pending 252 arbitration, and this Commission should reject it.

BACKGROUND

On February 4, 2005, the Federal Communications Commission (“FCC”) released its
permanent unbundling rules in the Triennial Review Remand Order (“TRRO”). The TRRO
identified a number of former Unbundled Network Elements (“UNEs”), such as switching, for
which there is no section 251 unbundling o‘t:»liga.tio:)n.1 In addition to switching, former UNEs
include high capacity loops in specified central offices,” dedicated transport between a number of

central offices having certain characteristics,” entrance facilities,* and dark fiber.” The FCC,

' TRRO, 9 199 (“Applying the court’s gnidance to the record before us, we impose no section 251
unbundling requirement for mass market local circuit switching nationwide.” (foctnote omitted).

2 TRRO, 11 174 (DS3 loops), 178 (DS1 loops).

* TRRO, Y 126 (DS1 transport), 129 (DS3 transport),

* TRRO, v 137 (entrance facilities).

S TRRO, M 133 (dark fiber transport), 182 (dark fiber loops).



recognizing that it removed significant unbundling obligations formerty placed on incumbent
local exchange carriers, adopted transition plans to move the embedded base of these former
UNEs to alternative serving arrangements.® In each instance, the FCC unequivocally stated that
the fransition period for each of these former UNEs -- loops, transport, and switching -- would
commence on l\_./Iarch 11, 2005.” B

While the FCC explicitly addressed how to transition the embedded base of these former
UNEs through change of law provisions in existing interconnection agreements, the FCC took a
different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief “that
the impairment framework we adopt is self-effectuating” controls.® Instead of requiring that the
ILECs continue to allow CLECs to order more of the former UNEs during the transition period,
the FCC provided that no “new adds”™ would be allowed. For example, with regard to switching
the FCC explained “[t]his transition period shall apply only to the embedded customer base, and
does not permit competitive LECs to add new customers using unbundled access to local circuit

399

switching.”” The FCC made similar findings concerning certain transport routes and certain high

capacity loops.'” The FCC specifically found: “{t]his transition peried shall apply only to the

é TRRO, 1 142 (transport), 195 (loops), 226 (switching).
" TRRO, 1% 143 (transport), 196 (loops) 227 (switching).
8 TRRO, 3.

® TRRO, 7 199; see afso 47 CFR, § S1.319(d)(2)(iii) (“[rlequesting carrier may not obtain new local
switching as an unbundled network element.””). The new local switching rule makes clear that the pmhlbltmn
against new UNE-Ps applies to new lines, Switching is defined to include line-side facilities, trunk side facilities,
and all the features, functionalitics and capabilities of the local switch. TRRO, § 200. - When a requesting carrier
purchases the unbundled local switching element, it obtains all switching features in a single element on a per-line
basis. TRO, at 433; the TRRO retained this definition (FRRO, n. 529). Thus, the switching UNE means the port
and functionalities on a per-line basis and the prohibition against new adds applies to the element itsclf — thus, the
federal rule applies te lines.

" TRRO, 9 142, 195; see also 47 C.ER. § 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not requirc to
provide unbundied access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber
transport as unbundled network elements); and 47 C.E.R. § 51319 {(a)(4)(iii), (a)(5)(iii), and (a}(6) (requesting
carrier may not obtain new DS1, 1S3, and dark fiber transport as unbundled network elements). Attached as



embedded customer base, and does not permit competitive LECs to add new UNE-P
arrangements using unbundled access to local circuit switching pursuant to section 251 (c}(3)
except as otherwise specified in this Order.”'! -

The FCC clearly intended these provisions regarding “new adds” to be self-effectuating.
First, the FCC 7speciﬁcally stated -fflat “[gliven the need for prompt action, the réquirements set

forth herein shall take effect on March 11, 2005 ....”"? Second, the FCC expressly stated its order

would not “... supersede any alternative arrangements that carriers voluntarily have negotiated
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on a commercial basis .. conspicuously omitting any similar intent not to supercede
conflicting provisions of existing interconnection agreements. Consequently, in order to have
any meaning, the TRRO’s provisions precluding the ordering of “new adds” have to have effect
as of March 11, 2005.

Joint Petitioners cannot circumvent the FCC’s intention by relying on paragraphs 227 and
233 of the TRRO. Paragraph 227 provides that “[t]he transition period shall apply only to the
embedded customer base, and does not permit competitive LECs to add new UNE-P
arrangements using unbundled access to local circuit switching pursuant to section 251(c)(3)
except as otherwise specified in this Order.” Paragraph 233 of the TRRO addresses changes to
interconnection agreements.

Footnote 627 of Paragraph 227 modifies the “except as otherwise specified” clause.

Footnote 627 makes clear that, when the FCC stated “except as otherwise specified in the

Exhibit A is BellSouth’s letter to thie FCC in which it specifies the nonimpairment wire centers. BellSouth stated
plainly that “[t]o the extent any party is concerned about the methodology BellSouth has employed or the wire
centers identified on the enclosed list in which the nonimpairment thresholds have been met, it should bring that
concern to the [FCC’s] attention.” Thus, BellSouth is not seeking “unilaterally”” to determine where no obligation to
unbundle high-capacity loops, transport, and dark fiber exists.

" TRRO, § 227 (footnote omitted).
> TRRO, 1 235.
 TRRO, 1 199. Also 1 148, 198.



Order,” it was referring to continued access to shared transport, signaling and call-related
databases and was not making an implicit reference to the change of law process. In addition,
the clear meaning of the “except as otherwise specified” language in paragtaph 227 is obvious
from the very next paragraph of the TRRO. In paragraph 228, the FCC held that the “transition
mechanism adc;pted here is simplly»f‘a default process, and pursuant to section 252(&)(1), carriers
remain free to negotiate alternative arrangements superseding this transition period.” The
availability of voluntarily negotiated interconnection agreements for interested carriers is also
“otherwise specified in the Order” but has no impact on the prohibition against new adds.
Consequently, if a CLEC and an ILEC had voluntarily negotiated an agreement under Section
252 pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching at a rate other
than TELRIC, the FCC did not intend to interfere with that voluntarily adopted obligation. For
instance, BellSouth has agreed to provide switching to customers with four lines or more in
certain Metropolitan Statistical Arcas (e.g., enterprise customers) at a matket rate of $14. By
including the “except as otherwise specified” in paragraph 227 and acknowledging carriers’
ability to freely negotiate alternative arrangements in paragraph 228, the FCC made clear that it
did not intend to override those provisions.

Likewise, Joint Petitioners’ focus on the interconnection agreement portion of the
sentence in paragraph 233, ignores the “consistent with our conclusions in this Order” clause.
To be consistent with the conclusions in the Order, the transition plan for the embedded base of
UNE-Ps will be implemented via the change of laW process, but the prohibition against new
UNE-Ps (and other UNEs) is self-effectuating. The first two sentences of paragraph 233 simply
confirm that changes to the interconnection agreement should be consistent with the framework

established in the TRRO, whether seif-effectuating or via change of law.



Thus, Joint Petitioners have ignored the FCC’s clear statement of intent and their
complaints concerning BellSouth’s announced intent to reject orders for these former UNEs on
March 11, 2005 is meritless. Joint Petitioners’ raise two arguments. First, Joint Petitioners
argue that BellSouth has obligations under existing interconnection agreements to continue to
accept orders 7for these former UNES until those interconnection agreements are changed.
Second, Joint Petitioners contends a procedural agreement in the pending arbitration between the
parties requires BellSouth to continue to provide these UNEs. Neither argument is correct.

ARGUMENT
A. The FCC’s Bar On “New Adds” Is Self-Effectuating And Relieves
BellSouth Of Any Obligation Under Its Interconnection Agreements To
Provide These Former UNEs To Joint Petitioners.

BellSouth does not dispute that its interconnection agreements contain change of law
provisions; however, that is not the issue here. If the FCC had held that Joint Petitioners could
continue to add more former UNEs until the interconnection agreements were changed pursuant
to the change of law provisions found in interconnection agreements, or even if it had been silent
on the question of “new adds,” then presumably no dispute would exist between Joint Petitioners
and BellSouth. Neither situation is the case here, however, and Joint Petitioners’ motion
disregards what the FCC actually said in the TRRO.

The new rules unequivocally state carriers that may not obtain new UNEs, and the FCC
said unequivocally that there would be a transition period for embedded UNEs that would begin
on March 11, 2005 that would last 12 months: “we adopt a transition plan that requires
competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements

within twelve months of the effective date of this order.”™® The FCC made almost identical

" TRRO, 1199.



findings with respect to high-capacity loops and transport, holding that its transition rules “do not
permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] .

. where the Commission has determined that no section 251{c)(3) unbundling requirement
exists.”’® The FCC also said unequivocally that this “transition period shall apply only to the
embedded customer base, and do;es not permit competitive LECs to add new customers using
unbundled access to local circuit sva,'itching.”16 How much clearer could the FCC be?

Joint Petitioners contend that notwithstanding the clear language of the TRRO -- there
will be a transition peried, it will begin on March 11, 2005, and there will be no “new adds”
during that transition period -- the FCC really didn’t mean what it said. Evidently, Joint
Petitioners believe that BellSouth is obligated to continue to provide new UNESs until its contract
with BellSouth is amended pursuant to change of law provisions therein, Joint Petitioners’ belief

is wholly inconsistent with the language of the TRRO and is flatly contradicted by the federal

First, the FCC understood that existing interconnection agreements often contained
“change of law” provisions. For instance, the FCC specifically contemplated that the contract
provisions for the transition of the embedded base of former UNEs would be effectuated through
the change of law process. Further, the FCC provided that throughout the 12-month transition
period (during which the FCC clearly said there would be no “new adds”) CLECs would
continue to have access to the embedded UNE-Ps during the transition period, but at the

commission-approved TELRIC rate “plus one dollar”, until the migration of the embedded base

'* TRRO, 9 142, 195; see also 47 CE.R. § 51.319 {(e)(2)(d), (i), (iii), and (iv) (ILEC is not require to
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS, DS3, and dark fiber
transport as unbundled network elements); and 47 CFR. § 51.319 (a){4)(ii), (2)(5)(iii), and (a}(6) (requesting
carrier may not obtain new D81, DS3, and dark fiber transport as unbundied network elements).

16 1d.

1" Notably, Joint Petitioners” Motion is devoid of a single reference to the rules.



was complete.'® Finally, the FCC made the increase in the rates of the former UNEs retroactive
to the effective date of the order to preclude gaming by the CLECs during the negntiation
process.” ‘ -

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs
from unnecessarily delaying the z;mendment process and gﬁmihg the system by postponing the
date for the higher rates applicable to the embedded base of UNEs. It is equally clear that the
FCC did not directly address amending existing interconnection agreements to eliminate any
requirement that incumbent local exchange catriers (“ILECs”) provide new UNEs. If the FCC
had intended to allow CLECs to continue to add new UNEs until the interconnection agreements
were amended, it could have easily said so. It did not. Instead, it specifically provided that the
transition period did not authorize new adds.”® The only reasonable, logical and legally sound
conclusion is that the provisions prohibiting new adds was intended by the FCC to be self-
effectuating,

There is no question that the FCC has the legal authority to create a self-effectuating
change to existing interconnection agreements as it has done here. Indeed, in the TRO, the FCC
decided not to make its decisions self-executing. See TRO, § 700 (“many of our decisions in this
order will not be self-executing™). The FCC’s authority to make self-effectuating changes exists

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract terms of

regulated carriers so long as the FCC makes adeguate public interest findings. Thus, “[flor all

1

¥ TRRO, n. 630. Thus, if Joint Petitioners ultimately executed a interconnection agreement amendment on
May 11, 2005, the transition period rates would apply as of March 11, 2005 and Joint Petitioners would need to
make a true-up payment to BellSouth.

* BeliSouth will permit feature changes on Joint Petitioners embedded base of eustomers; however, the
FCC was clear that CLECs could not continue to increase its embedded base. See 51.319(d)(2)(iii); 51.319 (e)(2)(),
(ii), (iii}, and (iv); and 51.319 (a}(4)(iii}, (2){5)(ii1), and (a)(6).



contracts filed with the FCC, it is well-established that ‘the Commission has the power to
prescribe a change in contract rates when it finds them to be unlawful and to modify other
provisions of pﬁvate contracts when necessary to serve the public interest.”” Cable & Wireless,
PLC v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Unfon Tel, Co. v.
FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).%'

The FCC was very clear in the TRRO that access to UNEs without impairment was
contrary to the public interest and must stop. Notably, the FCC held that “it is now clear . . . that,
in many areas, UNE-P has been a disincentive to competitive LECs” infrastructure investment.”?
Also, the FCC held “we bar unbundling to the extent there is any impairment where — as here —
unbundling would seriously undermine infrastructure investment and hinder the development of
genuine facilities-based competition.” Likewise, the FCC held that “the continued availability
of unbundled mass market switching would impose significant costs in the form of decreased
investment incentives.”**

The FCC has applied Mobile-Sierra to require a fresh look at contracts between ILECs
and CMRS providers executed before the 1996 Telecommunications Act in light of the
reciprocal compensation provisions of §251(b)(5) of the Act. In relevant part, citing Western

Union Tel. Co. v. FCC, the FCC explained that “[c¢]ourts have held the Commission has the

power ... to modify ... provisions of private contracts when necessary to serve the public

M Citing, in turn, FPC v. Sierra Pac. Power Co., 350 U.S. 348, 353-55 (1956) and United Gas Co. v.
Mobile Gas Corp., 350 U.S. 332, 344 {1956) (the FCC has the power to set aside any contract which it determines to
be "unjust, unreasonable, unduly discriminatory, or preferential.").

2 TRRO, 9 218.
B TRRO, 1 218.
* TRRO, 1 199.



interest.”” First Report and Order, 11 FCC Red 15499, 4 1095 (1996) (additional citations
omitted).?

That these interconnection agreements are filed with and appered by the state
commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts
when it is in the public intérest to do so. While Cable & Pﬁrelé.‘ss PLC. v. F CC applied to “all
contracts filed with the FCC,*® the reference to “filing” means that decision applies to all
contracts and other agreements that are subject to the FCC's authority not just contracts actually
Jiled with the FCC. See AT&T Corp. v. Iowa Utils. Bd., 525 U.8. 380, 381 (1999). Thus, as the
Supreme Court made clear in lowa Utilities Bd., state commissions perform their functions
subject to FCC rules designed to implement the statute and establish the public interest. The
FCC has enacted new rules designed to further the public interest by finding “the continued
availability of unbundled mass market switching would impose significant costs in the form of
decreased investment incentives™’. As a matter of national public policy, unbundled switching
adversely impacts the public by creating disincentives for the creation of facilities-based
competition — which competition has been found to be the fundamental objective of the Act. The
FCC has spoken — and Joint Petitioners cannot ignore its message by hiding behind
interconnection agreements that have been modified by the self-effectuating new rules to address

the national public policy and the objectives of the Act.

¥ In the Lacal Competition Order, the FCC modified pre-existing agreements as of the effective dates of its
new rules — just as it did in the TRRO.

% Cable & Wireless, 166 F.3d at 1231,

# See n. 16, IBD Mobile Communications, Inc. v. COMSAT Corp, Memorandum Opinion and Order, 16
FCC Red 11474, 9 16 n. 50 (2001). (The FCC explained that “Sierra-Mobile analysis does not apply to
interconnection agreements simply cannot apply, particularly where the FCC’s current order, by its own ferms,
appears o dictate a different requirement™).



The FCC has full authority to issue a self-effectuating order that climinated CLECS’
ability to add new UNEs after March 11, 2005. That existing interconnection agreemeglts have
not been formally modified to implement that finding is irrelevant. Through the TRRO the FCC
has exercised its authority in a manner that trumps Joint Petitioners” individual contracts and

BellSouth has no obligation to provide new UNEs to Joint Petitioners on or after March 11,

2005.

B. The Joint Petitioners’ Claims Regarding the Scope of the Abeyance Agreement
Are Meritless and Should Be Rejected.

The Joint Petitioners’ second argument in support of the Emergency Petition is premised
on an erroneous interpretation of the parties” procedural agreement in June 2004 to suspend the
current arbitration proceedings for 90 days (“Abeyance Agreement™). Specifically, the Joint
Petitioners are attempting to manipulate the Abeyance Agreement by improperly expanding its
scope to apply to the TRRO. This manipulation is designed to avoid operating pursuant to the
FCC’s most recent pronouncement of BeliSouth’s obligations under the Act. Indeed, the Joint
Petitioners” entire argument is premised on a fictitious (and nonsensical) agreement between the
parties to not invoke the change in law obligations in the current Inferconnection Agreement
(“Current Agreement”) for the TRRO or for any other FCC Order that follows or is tangentially
related to United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Circuit 2004) (“USTA L).
There was never such an agreement. And, as established below, the Joint Petitioners’ arguments
are nothing more than a desperate ploy to gain a competitive advantage over other CLECs that is
devoid of any evidence in support and is ultimately irrelevant to implementing the FCC’s “no
new adds” requirements on March 11, 2005.

a. The Abeyance Agreement Only Applies to Change of Law Obligations
and Thus Is Inapplicable.

10



First, assuming arguendo that there was no dispute as to the scope of the Abeyance
Agreement (which 1s denied by BellSouth), that agreement does not in any way restrict
BellSouth’s rights under the TRRO. In the Emergency Petition, the Joint Petitioners effectively
concede that the Abeyance Agregment is limited in application to “changes of law” requiring
negotiation and amendment under the Current Agreement.i As stated above, tﬁe FCC’s bar on
“new adds” beginning March 11, 2005 does not trigger the parties” “change of law” obligations
under the Current Agreement because it is self-effectuating. Simply put, the FCC frumped the
parties’ change of law obligations as well as any ancillary agreement, if one existed, regarding
those obligations.”® Consequently, the parties are relieved of those obligations in order to
implement the FCC’s “no new adds” requirement from the TRR(O. Thus, even accepting the
Joint Petitioners’ description and interpretation of the Abeyance Agreement (which BellSouth
does not), that agreement does not impact BellSouth’s rights under the TRRO for “new adds.” ¥

b. The Parties Never Agreed to Expand the Abeyance Agreement to Include
the TRRO.

While BellSouth submits that the FCC’s no “new adds” requirement is not a change of
law that requires amendment of the Current Agreement under the terms thereof, the Joint

Petitioners’ arguments still fail if the Commission finds differently. Contrary to the Joint

- ™ For the reasons discussed above, even assuming that BeliSouth agreed with the Joint Petitioners’
description of the scope of the Abeyance Agreement (which it does not), the Mobile-Sierra doctrine mandates that
the parties be relieved of complying with those obligations to serve the public interest, Cable & Wireless, P.L.C. v.
FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. FCC, 815 F.2d 1495, 1501 (D.C.
Cir. 1987) (“For all contracts filed with the FCC, it is well-established that ‘the Commission has the power fo
prescribe a change in contraci rates when it finds them to be unlawful and to modify other provisions of private
coniracts when necessary to serve the public interest.”).

1 the Commission rejects this argument, there is no need to address the Abeyance Agreement argument
at this time because there is no emergency. Moreover, as the following argument makes clear, there are factual
disputes about the scope of the Abeyance Agreement that the Commission will need to resolve. In the event the
Commission is not inclined to rule in BeliSouth’s favor on the interpretation of the Abeyance Agreement, the only
means by which the Commission can adequately resolve those factual disputes is through an evidentiary, including
pre-filed testimony and briefing. '

11



Petitioners’ claims, the implementation of the TRRQO is not covered by the Abeyance Agreement.
Rather, the parties limited their agreement to not invoke change of law process to changes set
forth in USTA I only. }

On June 15, 2004, the D.C. Circuit’s stay of the USTA I decision expired. This
expiration triggered the parties’ change of law obligations in their existing agreements. Rather
than exercise those obligations, in light of the on-geing negotiations for a new agreement and the
parties’ pending arbitration, the parties decided to a 90 day abeyance of the pending arbitration
proceeding to “consider how the post-USTA I regulatory framework should be incorporated into
the new agrecments currently being arbitrated and to identify what arbitration issues may be
impacted and what additional issues, if any, need to be identified for arbitration.” See Joint
Motion at 2. The parties further agreed “that no new issues may be raised in this arbitration
proceeding other than those that result from the Parties” negotiations regarding the post-US74 I/
regulatory framework.” Id. Additionally, because the parties agreed to raise issues relating to
USTA Il into the pending arbitrations, the parties also agreed to not engage in separate change of
law negotiations/arbitrations for USTA IT.

With this framework, the Joint Pefitioners and BellSouth have

agreed to avoid a separate/second process of negotiating/arbitrating

change-of-law amendments to the cument interconnection

agreements to address USTA Il and its progeny. Accordingly, the

Parties have agreed that they will continue operating under their

current Interconnection Agreements until they are able to move

into the new arbitrated/negotiated agreements that ensue from this

proceeding.
See Joint Motion at 2. In other words, the parties agreed to hold the arbitration in abeyance for
90 days to do the following: (1) negotiate USTA I changes into the new interconnection

agreements; and (2) for those USTA IT changes that could not be negotiated, to agree on USTA 1

issues to add to the arbitration.

12



The language of the Joint Motion itself and the timing of the parties’ agreement to hold
the change of law process in abeyance both demonstrate that the scope of the agreement was
limited only to changes resulting from USTA II Contrary to this clear interpretation of the
Abeyance Agreement, the Joint Petitioners’ argue that, eight months before the release of the
TRRO, BellSouth voluntarily waived its right to amend its 7exi:7;ting interconnection agreements
with the Joint Petitioners for the TRRO or any other FCC Order that is tangentially related to
USTA . Nothing can be farther from the truth and the Commission should reject this erroneous
manipulation of the Abeyance Agreement for the following reasons.

First, the Joint Petitioners argument directly conflicts with the purpose of the Abeyance
Agreement. As stated above, BellSouth agreed to avoid the separate/second process for
negotiating/arbitrating change of law for “USTA I and its progeny” because those issues would
be raised in the pending arbitrations. See Joint Motion; June 29, 2004 ¢-mail from counsel for
Joint Petitioners to counsel for BellSouth, attached hereto as Exhibit B {stating that “purpose of
abatement would be to consider how the post USTA II regulatory framework should be
incorporated into the new agreements currently being arbitrated by Joint Petitioners and to
identify what arbitration issues may be impacted and what additional issues, if any, need to be
identified for arbitration — and that by deing so, we’d be avoiding a separate/second process of
negotiating/arbitrating change-of-law amendments to the current agreement . . . .”) {emphasis
added).

The parties entered the Abeyance Agreement to address a timing issue arising out of
USTA II. The Agreement went no further. As the Commission is aware, the deadline to add new
issues to the parties’ arbitration was October 2004. Thus, while the parties could add issues

arising out of USTA II, they certainly could not add issues arising out of the TRRO because it had
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not yet been issued! It makes no sense to assume that BellSouth would have agreed to waive its
change of law rights with respect to the TRRO, particularly in light of the fact that there was no
opportunity and still no opportunity to include TRRO issues in the arbitration.

Notably, the parties’ revised matrix, submitted in October 2004, contained several
Supplemental Issues relating to USTA II and the Interim Rides Order® but none of these
Supplemental Issues substantively addressed the TRRO because the FCC did not even issue that
decision until February 4, 2005, Consequently, the parties could not have included the TRRO in
the Abeyance Agreement because the parties could not, and currently cannot, raise TRRQ issues
in the arbitration proceeding. Indeed, adopting the Joint Petitioners’ interpretation is
impermissible because it would result in the complete frustration of the Abeyance Agreement as
the parties would have no venue (either through the pending arbitration or through a change of
law arbitration) to address disputes relating to the TRRQ. See Philip Morris, Inc. v. French,
2004 WL 1955179 *7 (Fla. 3" DCA Dec. 22, 2004) (citing Wright & Seaton, Inc. v. Pr;escott,
420 SO. 2d 623, 629 (Fla. 4™ DCA 1982) (“’The court should arrive at [a contract] consistent
with reason, probability, and the practical aspect of the transaction between the parties.””)); see
also, City of Homestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000) (finding that Commission’s
interpretation of a contract was correct because it gave effect to the purpose of the agreement.).

Second, although the Commission approved the Joint Motion, nothing in the
Commission’s Order (“Order”) supports the Joint Petitioners’ argument. In fact, the Order is
completely silent on the issue. In contrast, the Tennessee Regulatory Authority, in reviewing the

identical Joint Motion, specifically found that the parties’ agreement to avoid a second/separate

' Although the parties agreed to limit new issucs beiny raised to those resulting from the “post-USTA T
regulatory framework”, the parties subsequently agreed to also include issues relating to the nferim Rules Order in
the arbitrations because the FCC issued that decision during the 90 day abeyance.
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change of law process was limited to USTA If (“Tennessee Order™): “Within this framework, the
Parties agree to avoid a separate process of negotiating change-of-law amendments to the current
interconnection‘agreements to address USTA II. . . . See July 16, 2004 TRA Order, attached
hereto as Exhibit C (emphasis added). The Joint Petitioners have never challenged the
Tennessee Order and instead are articulating a completely contrary position with the Emergency
Petition.

Third, the crux of the Joint Petitioners’ argument is that the parties cannot “continue
operating under their current Inferconnection Agreements until they are able to move into the
new arbitrated/negotiated agreements that ensue from this proceeding” if the parties amend those
agreements to incorporate the TRRO. Simply stated, the Joint Petitioners improperly read into
the Joint Motion and the Abeyance Agreement a requirement that the rates, terms, and conditions
of the Current Agreement were frozen as of June 30, 2004, until such time as the parties move
onto the new arbitrated agreements. This interpretation is not only factually incorrect but also
expressly rejected by the custom of the parties.

Indeed, there is nothing in the Joint Motion, the Order, or in the Abeyance Agreement
that supports this interpretation. Further, it should be undisputed that the parties can and are
continuing to operate under the Current Agreement until such time as the new arbitrated
agreements become effective, even if certain provisions of the Current Agreement are modified
to reflect changes of law. Further, as evidenced by recent amendment filings in Tennessee by
NewSouth, NuVox, and BellSouth on February 22, 2005, (both of which are attached hereto as
Exhibit D), the custom of the parties is to amend the Current Agreement and to continue
operating under the Current Agreement, as amended. Accordingly, the practice and custom of

the parties is directly contrary to the arguments asserted by the Joint Petitioners and thus the
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Commission should reject them. See D.G.D., Inc. v. Berkowitz, 605 So. 2d 496, 497 (Fla. 3
DCA 1992} (affirming trial court’s consideration of custom and trade usage to determine parties’
intention in a contract); see also, Farr v. Poe & Brown, Inc., 756 So. 2d 15T, 152 (Fla. 4™ DCA
200) (explainipg when custom _qﬂd usage can be used to interpret a contract); National
Merchandise Co., Inc. v. United Service Automobile Assaci&tion, 400 So. 2d 526, 531 (Fla. 1*
DCA 1981) (“Commercial transactions and contracts should be interpreted in light of custom or
trade usage.”).

Fourth, the express language of the Abeyance Agreement does not support the Joint
Petitioners’ interpretation. The Abeyance Agreement provides that the parties would aveid a
second/separate change of law negotiation/arbitration for “USTA I and its progeny.” “Progeny”
has a specific legal definition, and the Commission should give effect to this specific definition.
Indeed, Black’s Law Dictionary (2000 ed.} defines “progeny” as a “line of opinions that succeed
a leading case <Erie and its progeny>." Accordingly, as used in the Joint Motion, “USTA II and
its progeny” means opinions of a court or state commission reaffirming or restating the D.C.
Circuit’s vacatur of certain unbundling obligations in US7TA II. The TRRO does neither. Rather,
it is an administrative decision setting forth new rules and thus does not meet this legal definition
of “progeny.”

Unlike the Joint Petitioners’ argument, this interpretation of the Abeyance Agreement is
entirely consistent with the intent of the parties to limit their agreement to USTA II. The reason
for this is clear: Because the parties agreed to incorporate USTA II issues into pending
arbitrations, the agreement also encompassed any subsequent court or state commission decision
making the same conclusions as did the D.C. Circuit in UST4 II. To hold otherwise would

frustrate the entire pufpose of the Abeyance Agreement as the parties would still be subject to
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change of law negotiations/arbitrations for these subsequent decisions, which only reaffirmed or
restated the findings of USTA IT.

The use of the phrase “USTA II and its progeny” was no accident as the parties
specifically negotiated and reached a compromise with this agreed-upon language while drafting
the Joint Motion. In fact; the original draft of the Motiori présented by the Jbint Petitioners
contained the phrase “post-USTA 1I regulatory framework” instead of “USTA II and its
progeny.” See July 9, 2004 e-mail and attachment from counsel for BellSouth to counsel to Joint
Petitioners, attached hereto as Exhibit E. In response, BellSouth struck the phrase “post-USTA If
regulatory framework™ and inserted “USTA I’ because it was concerned that the Joint
Petitioners’ language was too broad as it could encompass the FCC’s Final Rules (ultimately set
forth in the TRR(O), which was never the infent of the parties. 7d. Accordingly, BellSouth
proposed that the subject sentence should read: “With this framework, the Joint Petitioners and
BellSouth have agreed to avoid a separate/second process of negotiating/arbitrating change-of-
law amendments to the current interconnection agreement based on USTA I1.” Id,

In the next draft, the Joint Petitioners reasserted the phrase “post-USTA II regulatory
framework,” which was still unacceptable to BellSouth.”' Consequently, the parties discussed
the impasse, wherein BellSouth specifically informed the Joint Petitioners of its concern with

their language and the parties agreed to “USTA I and its progeny.” This negotiation history

3 Interestingly, under the Joint Petitioners’ own interpretation, even the broader phrase “post-USTA IT
regulatory framework™ does not result in the inclusion of the TRR(Q and the Final Rules that resulted. KMC, one of
the Joint Petitioners, used this exact same phrase to mean solely the USTA II decision. Specifically, in filing a
similar motion in North Carolina to postpone its pending arbitration proceeding with Sprint, KMC stated that the
“Parties respectfully request that the Commission hold this proceeding in abeyance to provide additional time for the
Parties to address the effect of the post-USTA II regulatory framework, the Interim Order, and the forthcoming
unbundling rules on the terms, conditions and rates that should be included in the Agreement . . . " See
December 2, 2004 Motion at 2, attached hereto as Exhibit F (emphasis added). This express inclusion of the Inferim
Rules Order and the TRRO proves that, at least KMC (and presumably all of the Joint Petitioners because their
position on all the issues are allegedly the same) construes the phrase “post-USTA [T regulatory framework to be
limited to USTA II and does not encompass the FCC’s Interim Rules Qrder or the TRRO,
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definitively establishes that (1) BellSouth never agreed to the interpretation now set forth by the
Joint Petitioners; (2) BellSouth expressly advised the Joint Petitioners that it objected to the
interpretation that the Joint Petitioners are now espousing; and (3) the parties agreed to language
to address BellSouth’s concerns. The Joint Petitioners conveniently fail to disclose these facts,
in obvious recognition of their fatal effect.

Fifth, adopting the Joint Petitioners’ argument would lead to an absurd or unreasonable
result as it would require this Commission to find that BellSouth indefinitely agreed to waive
contractual rights related to the incorporation of the TRRO in the Current Agreement eight
months prior to those changes even being issued. In effect, the Joint Petitioners argue that
BellSouth essentially gave up the right to implement those new rules for the Current Agreement
even before any party knew what those rules would contain and without any venue to address
disputes related to those new rules. Not only is this factually incorrect but it also leads to absurd
and unreasonable results that only benefit the Joint Petitioners.

Florida law mandates that, in construing a contract, absurd or unreasonable resuits should

be avoided.

“The words of a contract will be given a reasonable construction,

where that is possible, rather than an unreasonable one, and the

court will likewise endeavor to give a construction most equitable

to the parties, and one which will not give one of them an unfair or

unreasonable advantage over the other. So that interpretation

which evolves the more reasonable and probably contract should

be adopted, and a construction leading to an absurd result should

be avoided.”
See James v. Gulf Life Ins. Co., 66 So. 2d 62, 63 (Fla. 1953); Am. Employers’ Ins. Co. v. Taylor,
476 So. 2d 281 (Fla. 1* DCA 1985) (holding contracts should be interpreted so as to avoid an

absurd result). For this additional reason, the Commission should reject the Joint Petitioners’

arguments.
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C.  If BeliSouth Is Ordered To Provide New UNE-P Circuits After March
11, 2005, 1t Is Entitled To A Retroactive True-Up To An Appropriate
Rate. :
For all the reasons set forth in this pleading, BellSouth is not obligated to provide new
UNESs circuits after March 11, 2005. If, however, the Commission is inclined to grant Joint
Petitioners any emergency relief {which it should not do), the Commission should explicitly
direct that if Joint Petitioners order new UNEs on or after March 11, 2005, Joint Petitioners must
compensate BellSouth for those UNEs at an appropriate rate retroactive to March 11, 2005.
The retroactive payment is important not only as a legal matter but as a policy matter.
The FCC was unequivocal in its holding that no CLEC is entitled to new UNE-P circuits after
March 11, 2005. Short of an order denying Joint Petitioners’ request, the only way for the
Commission to comply with the FCC’s order is to require Joint Petitioners to pay BellSouth the
difference between the UNE-P rate and an appropriate rate back to March 11, 2005. Other states
have adopted true-ups. For instance, the Texas Commission adopted an interim agreement that
does not require SBC to add new UNE-P orders and includes a frue-up provision.”> The
Michigan Commission has decided to complete expedited proceedings in 45 days, during which
new orders can apparently be issued subject to a true-up.”® A truc-up is the only way to equalize

the risk between the parties ~ if ordered to provision new UNEs after March 11, BellSouth

unguestionably is bearing the risk associated with the continuation of an unlawful unbundling

32 See Exhibit G for orders from the Texas PUC. The orders from the Texas Commission appear to
diverge from action taken by the Georgia Commission, which, in addressing a motion similar to the one filed by
Joint Petitioners, ruled against BeliSouth. The Georgia Commission has not yet released a written order. The
Alabama Commission has required BellSouth to provide MCI with access to new UNE-Ps until it can address this
matter at its April 2605 meeting.

33 See Exhibit H for an order from the Michigan Commission.
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regime. Joint Petitioners should bear the risk of a true-up if its position is determined to be
wrong.

A true-dp is also necessary in the interests of fairness. The FCC has also been clear that
commercial negotiations can prodnce pro-competitive and pro-consumer outcomes.”® BellSouth
has successtully negotiated, to date, 48 commetcial agreeme;nts. VWith CLECs for the purchése of
a wholesale local voice platform service, which agreements cover in excess of 310,000 access
lines. If this Commission disregards the self-effectuating portion of the TRRO, the progress
BellSouth has achieved in reaching commercial agreements could come to a halt, at least in the
near term. If CLECs know that they can continue adding new unbundied network elements at
TELRIC rates until the amendment and arbitration process is completed, which can take up to
twelve months under the TRRO, they will have no reason to pay more than TELRIC by entering
into a commercial agreement at this juncture. Significantly, allowing CLECs to continue adding
unbundled network elements until the amendment and arbitration process has been completed,
even though they are not impaired, unfairly prejudices those carriers that have entered into
commercial agreements. Carriers that entered into commercial agreements will be forced to
compete for new customers against CLECs that can undercut their prices solely by virtue of
these CLECs getting to pay TELRIC rates, unless this Commission requires a true-up.

CONCLUSION

3 Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael J.
Copps, Kevin J. Martin and Jonathan S. Adelstein On Triemmial Review Next Steps, March 31, 2004, see also FCC
Chairman Michael K. Powell's Comments on SBC's Commercial Agreement With Sage Telecom Concerning The
Access To Unbundled Network Elements, April 5, 2004 (expressing hope "for further negotiations and contracts - 50
that America's telephone consumers have the certainty they deserve"); FCC Chairman Michael K. Powell
Announces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging "carriers to find
cotnmon ground through negotiation” because "[c]ommercial agreements remain the best way for all parties to
control their destiny"™).
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For the reasons set forth therein, the Commission, in accordance with the Final Rules,
should not order BellSouth to provide new UNEs after March 11, 2005. If, however, the
Commission réquires new UNEs after March 11, 2005,‘ the Commission should order a
retroactive true-up back to March 11, 2005.

Respectfully submitted, this 4th day of March, 2005,

BELLSOUTH TELECOMMUNICATIONS, INC.

MM Wt

NCY . WHITE
c/a Nancy H. Sims
150 So. Monroc Street, Suite 400
Tallahassee, FL. 32301

(305) 3§7 -5558 @é%
%Q%.-DOUGLM; LACKEY
EARL EDENFIELD, J
Suite 4300
675 W. Peachtree St., NE

Atlanta, GA 30375
(404) 335-0763

575127
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February 18, 2005
Jeffrey J, Carlisle

Chief, Wireline Competition Bureau
Federal Communications Coriimission
445 12* Street, SW

Washington, DC 20554

Re:  Unbundled Access to Network Elements, WC Docket No, 04-313;

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. (1-338

Dear Mr. Carlisle:

Pursuant to your letter to Mr. Herachel Abbott, dated February 4, 2005, enclosed please
find a list by Common Language Location ldentifier ("CLLI") code of those BeliSouth wire
centers that satisfy the Tier 1, Tier 2, and Tier 3 criteria for dedicated transport and dark fiber as

well as the CLLE code for the BellSouth wire centers that satisfy the nonimpairment thresholds
for DS-1 and DS-3 loops.

In compiling this list, BellSouth applied the Commission's definition of a "business line"
as set forth in Section 51.5 of the revised rules adopted in the Commission's Triennial Review
Remand Order! In particular, BeliSouth counted all 1SDN and other switched digital access
lines in each wire center on a per 64 kbps-equivalent basis as required by the rule. In addition, in
determining the number of fiber-based collocators in each patticular wire center, BellSouth
reviewed its records 10 verify the existence of an "active slectrical power supply” to the
pariicular collocation arrangement as required by Section 51.5. When the Commission requested
that BellSouth submit wire center data in December 2004, the Commission did not specify any
particular methodology, and thus BellSouth did not use the 64 kbps-equivalent approach os
attempt to verify an active electrical power supply.

! Unbundled Access to Network Elements, Raview of the Section 251 Unbundiing Obligations of Incumbent
Local Exchange Carriers, WC Docket No. 04313, CC Docket No. 01:338, Order on Remand (Feb. 4, 2005)
(“Triennial Review Remmnd Qrder™).



leffrey J. Carlisle
February 18, 2005
Pege -2-

BellSouth shares the Commission's desire, as indicated in your letter, "to facilitats prompt
implementation of its revised rules, and to minimize disputes regarding the scope of incumbent
LEC's unbundling obligations in any particular case.” Although we disagree with certain aspects
of the Commission's Triemnial Review Remond Order, “certainty” regarding the scope of
unbundling obligations is important to the entire industry, as your letter notes. In that regard,
BellSouth will be posting the enclosed liss on its interconnection website
(bitp:/finterconnection.bellvouth. com/potifications/carricr/index.him]) so that all requesting
carriers will be aware of the particular wire centers in which the nonimpairment thresholds have
been met and in or between which new high-capacity loops and transport will no longer be
available on an unbundled basis as of March 11, 2005, With dissemination of this information, a
carrier that subsequently requests new. high-capacity loops and transport on an unbundled basis
in or between these affected wire centers will be unable to selfcertify based upon a "reasonably
difigent inquiry” that its request is consistent with the Commission's unbundling requirements, as
required by ihe Triennial Review Remand Order.? ‘

To the extent any party is concemed about the methodology BeliSouth has employed or
the wire certers identified on the enclosed list in which the nonimpairment thresholds have been
met, it should bring that concem to the Commission’s attention. As the Triennial Review
Remand Order makes clear, it is for the Commission o determine where "no section 251(c)
unbundling requirement exists, and thus any dispute about whether an incumbent hes boen

relieved of its section 251(c) unbundling obligations in a particular wire center must be resolved
by the Commission,

The Commission's Triennial Review Rerand Order cannot and should not be read to
suggest that the state public service commissions have any role in establishing the wire centers in
which the Commission’s nonimpairment thresholds are currently met! To do otherwise
effectively would result in the delegation of impairment decisions with regard fo high-capacity
loops and transport to 50 state public service commissions in cleas violation of USTA II° Justas
it was untawful 10 delegate to the state commissions the authority to determine whether the
Commission's “competitive triggers” had been met for purposes of detormining where switching
and high-capscity loops and transport should be unbundied under the Triennial Review Order, i
would be equally unlawful to allow staie public service commissions to detexmine where the
Commission’s new nonimpairment thresholds for high-capacity loops and transport are currently

3 Iriennicl Revigw Remand Order, § 234,
Yid 1142

* The Commission directed parties o negotiate pursusnt (o the section 252 process the “sppropriate
trensition mechapisms” for thase high-capacity facilities “not currently subject to the noaimpainment thresholds™
established in the Trisnnia! Review Remand Order that subssquently “may meet those: thresholds in the future.” id.
4142, n.399. However, the Commission did not requiro the parties to negatiate, et alone for 50 state public service
commissions (e arbitrate, the wire centers in which the nonimpairment thresholds ste cumently met.

* United Stales Telecom Ass's v. FCL, 359 B.3d §54 (D.C, Cir. 2008) { "USTA II', cert. denied, NARUC».
United States Telecom. Ass'n, 0412, 04-15 & 04-18 (UU.S. Oct. 12, 2004).



Jeffrey J. Carlisle
February 18, 2005
Page -3-

=

met under the Triennial Review Remand Order. The Telecommunications Act of 1996 requires 2
uniform methodology and application of the Commission’s unbundling rules, which cannot
occur if unbundling determinations are left to the state commissions.®

BellSouth believes that its determinations concerning the wire centera in which the
Commission’s nopimpairment thresholds for high-capacity loops, transport, and dark fiber are
completely consistent with the Commission's revised rules, The same is true for BellSouth’s
approach to implementation of thosc rules as set forth above, which should minimize disputes

and factlitate the cestainty the industry requires. BellSoth will assume the Commission agrees
umess the Commission advises otherwise.

BLR:kjw

cc:  Christopher Libertelli
Matthew Brill
Jessica Rasenworeel
Daniel Gonzalez
Scott Bergmann
Michelle Carey
Thomas Navin
Austin Schlick
John Stanley
Jeremy Marcus
Pamela Arluk

57N

* Although USTA /I vecognized certain situations when input from an owtside paty into &n spency's
decision making processes might be appropriats, none of those situstions applies here. In particular, there is no noed
for the Commission to rely upon "factual information® or “advics end policy recommendations” from & sate public
service commission in determining where the Commlission's noiimpairment thresholds have been satisfied, USTA
{1, 359 F.2d at 558. Indeed, the Commission's rationale for establishing such thresholds was because they were
based upon data that are "chjsctive and readily available,” which abviates the need for any input from atete public
service commissions. Triermial Review Remand Order 161,
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FGC WC Docket No. 04-313.
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Exhibit 1
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Wirecenter Listings Fiing iate: 02-18-05
for Non-impairment Thresholds
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Exhibit 1
Wirecenter Listings

FCC WC Docket No. 04-313.
BaliSouth Telacommunications, Ino.
Filing Date; 02-18-08
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FCC WC Dackest No. 04-313.
BallSouth Telacommynications, Inc.
FHing Date: 02.18-06

Exhibit 1
~ Wirecenter Listings
for Non-Impairment Thresholds
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Exhibit 1

Wirecenter Listings

FCG WC Docket No, 04-313.
BeiSouth Telscommunicaticny, Inc.
Flling Date: 02-18-05
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FEC WC Docket No, 04-313.
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Wirecenter Listings Filing Dete: 02-18-05
for Non-Impairment Thresholds
= Antaroffics Tratep

< Ner

3 [forDA3 . ...

selae| st i’

i

NWTANNGMA [Newion
OBDHMSMA_{Obadiah
GCEPMEG0 [ooasn Sres
OHTCALMA |Ohaichee-Maln
CKOLLAMA - [Oakdals
OKGVKVES _|Onk Grove

ORGVLAMA [Oak Grove
OKHLFLMA_[Oak Hil

OKLDMSMA |Oskland
OKLNMSMA [Okolona
|OXRGTNMT |Dak Ridge
OLCYLAMA |0l Cy

OLHCTNMA |Old Hickory
OLSPTNMA [Oliver § B
(OLTWFLLN | "TLTi"f—‘m'_ou_.rm
CPLKALMT ka
OPLSLATL | g&w
ORBGSCMA Orangeburg

DRLDFLAR  |Azalaa Park
ORLOFLEL _jColoniat

ORLDFLMA _|Orlando Main

o] ¢ e[| e [ e o | murzﬁx xp? xleu”n}:

Pl tad bod

xix
b

ORLDFLPC  |Pinecastie

HIXIN

PACEMSMA |Pace

PAHKFLMA |Pahokes
PANLGAMA_[Panoia
PARSKYMA [Paris
PARSTNMA 1Pats
PASNLAMN |Paterson

HX881KH"‘"“'XR

24 of 3



Exhibit 1

Wirecenter Listings

FGC WG Dockal Na. 04-313.
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iMessage Page 1 of 3

Meza, Jamos
From: Heltmann, John {JHeitmann@Kelleylrye.com]
Sent: Tuesday, Jure 29, 2004 7:37 PM
To; Meza, James; immeza@imcingular.com _
Co: Culpepper, Robert; Joyce, Stephanie; Hendrickson, Heathar T.; Heitmann, John; Campen, Jr.,
Henry C.
Subject:  Proposed 90 Day Abatement
importance: High
Jim,

Per our discussions on Monday and Tuesday June 28 and 29, 2004 at Parker Pae in Raleigh, the Joint
Petitionars (KMC, Xspadius and NuVox/NewSouth), have, per your request, reconsidared their position with
respect to the 80 day abatement of the ongoing arbitrations praposed by BellSouth, '

Based on our understanding that it is the mutual understanding of the JPs and BST that: ‘

(1) the purpose of the abatement would be to consider how the post USTA H regulatary framework should be -
incorporated into the new agreemants currentiy being arbitrated by Joint Patitioners and to identify what
arbitration issues may be impacled and what additional issues, if any, need to be identified for arbitration — and
that by doing so, we'd be avoiding a separate/second process of negoliating/arbitrating change-of-law
amendments to the current agreement {which the parties would continue operating under until they were able to
move into the new arbitrated/negotiated agreements); .

(2) the parties would continue their efforts to reduce the number of issues already identified, including going
forward with the July 8 summit in DC, o

(3) the parties will cooperate on regional scheduling (as has been the case under Mr. Meza's tenure on this case),
{4) the parlies should be able to agree to a regional discovery agreement much along the lines the JPs proposed
{based on an agreement in concept — bui not in detail ~ reached by the parties eariiar); -
the Jaint Petitioners are willing to join BST in @ motion to abate for 80 days provided that we agree:

(1) on a jont motion (we can work on It tomorrow -- should be simple); \ N
(2) to work jointly to secure uniform grant of the motion in all states, including SC (and that we agree to a "plan B
in case SC requires withdrawal and refiling — which would require a commitment by BST not to bounce JPs from
their existing agreements, provided we re-file within the new window), .

(3) to a regional discovery agreement (we're ready to hammer it out tomorrow moming and to continue tomorrow
moming the cooperalive process with good faith negofiations to resolve outstanding discovery issues in NC);
and

(4) to frame the B0 day abatement as being from the currently proposed or set hearing dates (the point would be
that we would jointly try to push-out what already has been scheduled informally between us and formally by the
Coinmissions — realizing that SC may have to be handled differently if they insist that the arb petition be
withdrawn and refiled).

| think this should be doable. Please call me right away on my cell, if you think differently. Can we meet at
Parker Poe at 8;30 or & in the moming to get this done? (We would be postponing the remaining depos and
this week's remaining testimony deadlines, so that we could spend the day (or as much of it as it takes) to_get this
done — | hope to be in DC on Thursday prepping for a 10-3 issue reduction call with Rhona and Jim on Friday.)

Best, John

Johm J, Heltmann
Kelley Drye 8 Warren LLP
1200 19th Street, N.W., Suite 500

22312005



Message Page 2 of 3

Washington, D.C. 20036
Office (202) 955-9888

Fax (202) 955-9792
Mobite (703) 887-9920
jheikmann@kelleydrye.com

——Original Message-—-- o

From: Culpepper, Robert [mailto:Robert.Culpepper@BeliSouth.com]
Sent: Thursday, June 24, 2004 5:51 PM

To: Heitmann, John

Subject: RE: Proposed 90 Day Abatement

Perhaps we can discuss tmo or next week in Raleigh. OK?

~---Original Messaga-—--

From: Heitmann, John [maifto: JHeitmann@KelieyDrye.com]

Sent: Thursday, June 24, 2004 5:27 PM :

To: Culpepper, Robert

Ce: Reynolds, Rhona; Meza, James; Tamplin, James; Hendrickson, Heather T.; Elmi, Jennette E.;
Joyce, Stephanle; Falvey, Jim; Jennings, Jake: Russell, Bo; Cadieux, Ed; mabrow@®kmctelecom.corn;
tpifer@kmctelecom.com

Subject: FW: Proposed 90 Day Abatement

Importance: High

Robert,

KMC, NewSouth/NuVox and Xspedius are opposed 0 a 90 day abatement at this time. We are not,
however, opposed o folding in the post USTA I regulatory framework into the ongoing arb. As was
the case with the TRQ, we agree with you that it would be a waste of time to negotiate and arbitrate
a separate "change-of-law” amendment when we have the new agreement arbitration as a vehicle
for getting that done. What we would propose is to identify the specific rules that have been vacated
and any arbitration issues currently teed-up based on our dispute about those rules. We would
then discuss what impact If any the post USTA |l regulatory framework has on those provisions. if
the FCC issues an interim rules order, we could also assess how that impacts those provisions. We
would hold those issues over to a second phase of the proceeding, wherein the parties could raise
additional issues regarding other provisions of Attachment 2 that may be directly impacted by the
vacated rules. Given the number of issues that remain and the prosepect of adding new ones, a

two phase approach may come as a bit of relief for all involved. Do you think that this approach
would be workabla? '

Best ragards, John

John 1. Heitmann

Kelley Drye & Warven LLP

1200 19th Street, N.W., Suite 500
Washington, D.C. 20036

Office (202) 955-9888

Fax (202) 955-9792

Machile (703) 887-9920
jheltmann@kelleydrye.com

-—-~Original Message-----

From: Culpepper, Robert [mallto:Robert.Culpepper@BellSouth.com]
Sent: Monday, June 21, 2004 7:21 PM

To: Heitmann, John

2/25/2005



Message Page 3 of 3

Ce: Reynolds, Rhona; Meza, James
Subject: Proposed 90 Day

John, please review and discuss the same with your clients. Since | wasn't on this aftemnoon’s call,
the following is my understanding of the propesal which was discussed. Thanks, Robert

THE FOLLOWING I5 A DRAFT FOR DISCUSSION PURPOSES ONLY:

The parties, by and thru their respective counsel, agree thal it Is beneficial to have additional time to
review and discuss the impact that the DC Circuit's vacatur of certain FCG unbundiing rules has on:
() the unvesclved issues in the pending arbitration proceedings; (if) the partias' existing
inferconnection agreements; and (fli) polentiaily other new issues that may arise in connection
therewith, Accordingly, the partias agree to the following:

1. Toimmediately cease.all arbitration related activity, including but not limited to: filing testimany,
engaging in discovery, and filing motions other than those that may be associaled with item #2
betow.

2. To jointly approach all State Commissions regarding discontinuing the arbitration proceedings for
a 90 day period [h a manner that complies with applicable law.

3. During such 90 day period, BeliSouth agrees fo not invoke the change of law provisions in the
existing intarconnection agreements in attempt to incorporate the impact of the DC Circuit's vacatur
inte existing interconnection agreements.

4, Following the conclusion of tha 90 day pericd, the arbitrations may be raconvenad with
updatedirevised issues, positions, and supplemental testimony on any revisediupdated
issue/position.

§. This agreamant is made with a full reservations of rights by all parties and shall not ba
considerad a waiver of any previously asserted position and/or contractual rights.

Agreed arkl Acceptad:

NewSouthNuVoKMCiXspedius

BellSouth

xRREER

The Information transmitted is intended only for the person or entity to which it Is addressed
and may contain canfidential, proprietary, andfor privileged material. Any review,
retransmission, dissemination or other use of, or taking of any action in rellance upon this
information by persons or entities other than the Intended reciplent (s prohibited. If you
received this in error, please contact the sender and delete the material from all computers.
113
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
July 16, 2004
INRE:
JOINT PETITION FOR ARBITRATION OF NEWSOUTH - DOCKET NO,
COMMUNICATIONS CORP, NUYOX COMMUNICATIONS, 04-00046

INC., KMC TELECOM V, INC., KMC TELECOM I LLC, AND
XSPEDIUS COMMUNICATIONS, LLC ON BEHALF OF ITS
OPERATING SUBSIDIARIES XSPEDIUS MANAGEMENT CO.,
SWITCHED SERYICES, LLC AND XSPEDIUS MANAGEMENT
CO. OF CHATTANOOGA, LL.C OF AN INTERCONNECTION
AGREEMENT WITH BELLSOUTH TELECOMMUNICATIONS,
INC.

e o g ot Y S’ wad e

DRDER GRANTING JOINT MOTION T0O ROLD PROCEEDING IN ABEYANCE AND
ESTABLISHING REVISED PROCEDURAL SCHEDULE

This matter is before the Pre-Arbitration Officer pursuant to the Joint Motion 1o Hold
Proceeding in Abeyance (“Joint Motior™) filed by NewSouth Communications, Corp., NuVox
Communications, Inc, KMC Telecom V, Inc, KMC Telecom Il}, LLC, and Xspedius
Communications, LLC on behalf of its opersting subsidiaries Xspedius Management Co.
Switched Services, LLC, Xspedius Management Co. of Chattanoogs, LLC (“Joint Petitioners™)
and BellSouth Telecommunications, Inc. (“BellSouth™) on July 15, 2004.

The Pre-Arbitration Officer established a Procedural Schedule in this matter on May 25,
2004." In the Joint Motion, the Parties request that the proceeding in this Docket be held in

abeyance for nincty (90) days, including the suspension of pending deadlines and consideration

' The previcus Pre-Arbitration Offices mamgned to this Docket 1umed the Order estpblishing the Procedural
Schedult, See Order Denying Mation in Part and Establuhmg Procedural Schedule (Msy 25, 2004)
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of all pending motions until after October 1, 20042 Contingent upon the grant of the Joint

Motion, the Parties agree to waive the 9 month deadline required by 47 U.5.C. § 252(6N4)C) for
final resolution of the arbitration by the Authority.? The Pn'h'caﬁ also propose and request
approval of a revised procedural schedule.

As support for the Jaim'MaHon, the Parties state that they have engaged in ilus arbitration
proceeding since February 11, 2004, On March 2,2004, the United States Court of Appeals for
the District of Columbia in United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004)
(“USTA II") affirmed in part, and vacated and remanded in part, certain rules of the Federal
Communications Commission (“FCC™). As & result, the Parties aver that, at this time, certain of
the FCC’s rules apphcable to BellSouth’s obligation to provide to Joint Petitioners network
elements on an unbundled basis are vacated and the FCC is expected to issue new Tules.
Therefore, the Parties request the proposed abatement s0 they may consider how the post USTA
H regulatory framework should be incorporated into the new agreements currently being
arbitrated and fo identify what arbitration issues msy be mpacted or need to be identified for
arbitration. The Parties agree that no new issues may be raised in the arbitration proceeding
other than those that result from their negotiations regarding the post USTA U regulatory
framework, Within this framework, the Partics agree to avoid a separate process of nepotiating
change-of-law amendments to the current interconnection agrecments to address USTA I and to
continue operating under the current agrecments until they arc able to move into the new
agreements that ensue from this proceeding. Finally, the Partics agree to continue efforts to
reduce the oumber of issues already identified during the abatement period.

! 1n light of the proposed procedura) schedule submutted jomtly by the Parties, the Pre-Arbimton Officer decus the
request for 90 day abatement to be a request for abatcment untl October 1, 2004, & date less than 90 days from the
date of the Glmg of the Joini Motion

2 The Parties already bave confirmed their agreement to waive the mine (9) month deadline See Letar from Guy M
Hicks to Hor Kim Beals, Prearintration Officer {May 19, 2004)

2
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The Pre-Arbitration Officer finds that, for the reasons stated by the Parties in the Joint
Motion, the joint request of the Parties to hold this proceeding and filing deadlines in ubeyance_ is
well taken and the proceeding and deadlines should be suspended until October 1, 2004,

The Partics have also jointly requested a revised procedural schedule. At a result of the
granting of the suspension of this proceeding untl October |, 2004, the request is well-taken and
.a revised procedural schedule is establishad as follows:

October 1, 2004 The Parties shall file with the TRA a revised Joint Issues
Matrix representing the consensus of the Parties on all
issues

October 12, 2004 Pre-filed Supplemental Direct Testimony shall be filed with
the TRA and served on all Partics

November 12, 2004 Pre-filed Rebuttal Testimony shall’by filed with the TRA
and served on all Parties

November 19, 2004 A Status Conference will ke held at 10:00 am. to sct a
schedule for any necessary Discovery and to set a schedule
for the Hearing

All filings are due no Inter than 2:00 p.m. on the dates indicated.

1T IS THEREFORE ORDERED THAT:

1. The Jaint Motion of the Parties requesting that the proceeding and filing deadlines
in this matter be held in abeyance is granted and the pmceed.ing and filing deadlines are

susW@d until October 1, 2004,
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2. A revised Procedural Schedule is established as stated herein.
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ByliSouth Telacowmwen icotions, nc Gy M Micks
33 Commarce Street Genarg] Counsol

Surte 2101 . T.R.A, DOCHcT ROOM

Nashwke, TN 37201-3300 815 214 6301

- "Fax 615 214 1406
giry ecksBbeitsouth com

February 22, 2005
VIA HAND DELIVERY

Hon. Pat Miller

Chairman

Tennessee Regulatory Authonty
460 James Robertson Parkway
Nashville, TN 37238

Re.  Approval of the Amendments 1o the Interconnection Agreemens Negoirated by BellSouth
Telecommumications, Inc  and NuVox Communicanons, Inc fitla Trvergent
Commmmitcations, Inc  Pursuant to Sections 251 and 252 of the Telecommume,  ns Act
of 1996

Docket No M{p (4]

Dear Chairman Miller

~

NuVox Commumecations, Inc. f/k/a Tnvergent Communications, -Inc  and 11South
Telecommunications, Inc. are hereby submtting to the Tennessee Regulatory Authonty the onginal and
fourteen copies of the executed Amendments to the Interconnection Agreement dated June 30, 2000 The
Interconnection Agreement exprred on June 29, 2003 and the parties are currently in a{bummn
proceedings 1n BeltSouth’s nine state region  The Interconnection Agreement will continue fmonth to
month until the arbitrations have been completed

The first Amendment adds Quickserve to the Agreement and the second Amendment 1t ) ces the
rates for Attachment 3 Local Interconnection 1n the Agreement

Thank yvou for your attention to this matter

. neerely yours,

GMH/d1

Enclosure
cc’ Hamulton E. Russell, I, Trivergent Communications, Inc

Joln J. Hentmann, Esquire, Attomey for Trivergent Communycations, lnc
Don Baltimore, Esquire, Attorney for Trivetgent Conmurucations, Inc

#538118



BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee :

In re: Approval of the Amendments to the ln:erconnectiou;Agr'eemepll Neggtia'ted by
BeliSouth Telecommunications, Inc. and NuVox Communications, Inc. fik/a

Trivergent Commumications, Inc. Pursuamt to Sections 251 and 252 lof the
Telecommunications Act of 1996

f)ocket No.

PETITION FOR APPROVAL OF THE
AMENDMENTS TO THE INTERCONNECTION AGREEMENT
NEGOT N BE H TELECOMMUNICATIONS, INC,
AND NUVOX COMMUNICATIONS, INC. F/K/A TRIVERGENT ‘

MMUNICATIONS, INC. PURSUANT T'
THE TELECOMMUNICATIONS ACT OF 1996

COME NOW, NuVox Communications, Inc. f/k/a Trivergent Communicatiors. Inc.
("NuVox") and BeliSouth Telecommunications, Inc., ("BellSouth"), and file this requgst for
approval of the Amendments to the Interconnection Agreement dated June 30, 20uw (the
*Amendment") negotiated between the two companies pursuant to Sections 251 and 252|of the
Telecommunications Act of 1996, (the "Act"). In support of their request, NuVox and Bel:ISouth
state the following: ‘

1. NuVox and BeliSouth have successfully negotiated an agreemer:at for
terconnection of their networks, the unbundhng of specific network elements offered by
BellSouth and the resale of BellSouth's telecommumcations servxc&e to NuVox The
Interconnection Agrecment was approved by the Tennessee Regulatory Authority ("Tlui\") on
October 24, 2000.

2 The Interconnection Agreement expired on June 29, 2003 and the paruges are
currently in arbitration proceedings in BellSouth’s nine state region. The Intcrconq'ection

Agreement will continue month to month until the arbitrations have been completed.

401123



3 The parties have recently negonatet} two Amendments to the Agreenient. The
first Amendment adds Quickserve to the Agreement and the second Amendment repla'lu the
rates for Attachment 3 Local Interconnection m the Agreement.

4, Pursuant to Section 252(e) of the Telecommunications Act of 1996, NuV%ox and
BellSouth are submitting their Amendments to the TRA for its consideration and approvél. The
Am;:ndments provide that either or both of the parties are authorized to submit the Amen%lmcnts
to the TRA for approval. |

s. In accordance with Section 252(e) of the Act, the TRA 18 charged with apérovmg
or rejecting the negotiated Amendments between BellSouth and NuVox within 90 days g')f their
submission. The Act provides that the TRA may only reject such an igreement if 1t finds %hat’ the
agreement or any portion of the agreement discriminates against a telecommunications |carrier
not a party to the agreement or the implementation of the agreement or any pomon|of the
agreement 1s not consistent with the public interest, convenience and necessity.

6. NuVox and BellSouth aver that the Amendments are consistent with the standards
for approval.

7. Pursuant to 47 USC Section 252(1) and 47 C.F.R. Section 51.809, BellSouth shall

make available the entire Interconnection Agreement filed and approved pursuant to 47 USC

Section 252.
NuVox and BellSouth respectfully request that the TRA epprove the Ameddment

negotiated between the parties.



This 22 A day of . , 2005.

Respectfully submitted,

BELLSOLAH TELECOMMUNICATIONS, IN

- T

. Hicks
333 Commerce Street, Suite 2101
Nashwille, Tennessee 37201-3300
(615) 214-6301
Attorney for BellSouth

CERTIFICATE OF SERVICE

I, Guy M, Hicks, hereby certify that | have served a copy of the foregoing Pet i n-for
Approval of the Amendments to the Interconnection Agreement on the following vic U nited

States Manl, on th&> ¢h day of A\ , 2005:

Hamilton E. Russell, kI

Regional Vice President — Legal and Regulatory Affars
NuVox Communications, Inc. (formerly TriVergent)
301 North Main Street, Suite 500

Greenville, SC 25601

John I. Heitmann Esqwire

Coungel to NuVox Communications, Inc,
Kelley Drye & Warren LLP

1200 19™ Street, NW '

Washington, DC 20036

Don Baltimore, Esquire
Farrar & Bates

211 Seventh Avenue North, Suite 420
Nashville, TN 37219-1823

Guy M. Hicks )




Amendment to the Agreement .
Between
NuVYox Communicatiens, Inc. (fka Trivergent Communications, Inc.)
’ o and
BellSouth Telecommunlcations, Inc.
Dated June 30, 2000

Pursuant to tms Amendment, (the “Amendment™), NuVox Commumecations, In
{fica Trvergent Comnurucalions, Inc ) (NuVox), and BeHSouth Telecommuanications, Inc
{'Bed1South”), heremafier referved to collectively as the “Parties,” hereby agree to amend that
ceriain interconneetion Agrecment between the Parties dated June 30, 2000 (“Agreement™) to b
effective thurty (20Y calendar days after the date of the last signatuee exccuting the Amendment

WHEREAS, BeliSouth and NuVox entered into the Agrecmont on June 30, 20/ )
and.

NOW THEREFORE, n consideration of the mutual provisions contaned here:
and other good and valuable consrderation, the receipt and sufficiency of which are hereby
acknowledged, the Parties herchy covenant and agree as follows

1 The Parties apree to replace the rates in Exhibit A of Attachment 3, wath the rates s
forth in Exhubit 1 of this Amendment. attached hereto and mcorporated herem by il s
reforence.

2 Al of the other provisions of the Agreement, daled June 30, 2000, shall remain i .
full force and effect

3 Esther or both of the Parties are authorszed to submut this Amendment to the
respective state regulatory authonitecs for approval subject to Scction 232(e) of the
Federal Telecommumnications Act of 1996

[GCCS Amenament 1 of 11f



Signature Page

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year
written below. _ -

BellSeuth Telecsmmuuications, Ine. NuVox Communications, Inc. (fka

Triy ns, Inc.)
By: 3122.*.[5' 5%13( By | V'q: ‘__; 72 -
Name: s 57 €, 4205 Nm:”ﬁ"ll‘_'.&ﬂ.mm_—_
T, Jerecrol Title, . R
Date: L{ [ 2/ Fall Date; (U f"J:‘ T-09

ICCCS Amendment 2 of 11}

{CCOS Amendment 2 of 11}
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BaliSouh Tolacommunications, inc
323 Commarce Straat

Sute 0% -

Nashvite, TN 37201-3300

quy hicksPbathouth com

VIA HAND DELIVERY

Hon Pat Miller
Chaitman

Tennessee Regulatory Authonty
460 James Robertson Parkway

Nashwille. Tennessee 37238

TR.A.DOCKET ROOM

ar

February 22, 2005

Buy M Hicka
Banaral Counss!

615214 830
Fax 515 214 7406

Re Approval of the Amendments to the Interconnection Agreement Negotiated by BeliSouth
Telecommumcations, Inc and NewSouth Communtcations Corp Pursuant to

25) and 252 of the Telecomnuamcations Act of 1996

m '

Docket No -

Dear Chairman Mller

t

Sections

Pursuant to Section 252(e) of the Telecommunications Act of 1996, NewSouth Commur

Corp and BellSouth Telecommunications, Inc, are hereby submitting to the Tennessee R:

Authonty the onginal and fourtesn copies of the attached Petition for Approval of the Amendments to
the Interconnection Agreement dated May 18, 2001. The first Amendment revises the Notice pro 1sion1n
the Agreement and the second Amendment adds Quickserve to the Agreement

Thank you for your attention to this matter,

#420636

/Sm'ﬁrely yours,

m

cc! Bo Russell, NewSouth Commumnications, Corp.
John Heitmann, NewSouth Communications, Corp
Mary Campbell, NewSouth Communications, Cormp.
John Fury, NewSouth Commun:caiions, Corp




BEFORE THE TENNESSEE REGULATORY AUTHORITY -
Nashwille, Tennessee

In re; Approval of the Amendmenis to the Interconnection Agreement Negotiated by
BellSouth Telecommumcations, Inc. and NewSouth Communications Corp
Pursuant to Sections 251 and 252 of the Telecommunications Act of 1996

Docket No.

PETITION FOR AP VALOFT
A MENTS TO THE INTERCONNECTION A EMEN

NEGOTIATED BETWEEN BELLSOUTH TELECOMMUNICATIONS, INC,
AND NEWSOUTH COMMUNICATIONS CORP.
PURSUANT TO THE TELECOMMUNICATIONS ACT OF 1996

COME NOW, NewSouth Communications Corp. ("NewSouth*) and  BellSouth
Telecommunications, Inc., ("BeliSouth™), and file this sequest for approval of the Amendments
to the Interconnection Agrcement dated May 18, 2001 (the "Amendment") negotated between
the two companies pursuant to Sections 251 and 252 of the Telecommunications Act of 1996,
(the "Act"). In suppott of their request, NewSouth and BeliSouth state the following;

1, NewSouth and BellSouth have successfully negotiated an agreement for
interconnection of their networks, the unbundling of specific network elements offered by
BellSouth and the resale of BellSouth's telecommunications services to NewSouth. The
Interconnection Agreement was filed with the Tennessee Regulatory Authonty ("TRA") on
August |, 2061 for approval.

2, The parties have recenily negotiated two Amendments to the Agreement. The
first Amendment revises the Notice proviston i the Agreement and the second Amendment adds
QuickServe to the Apreement, Copies of the Amendments are attached hereto and incorporated

herein by reference,

3, Pursuant to Section 252(e) of the Telecommunications Act of 1996, NewSouth

and BeliSouth are submtiing therr Amendments to the TRA for 1ts consideration and approval.

420635




The Amendments provide that either or both of the parties are authonzed to submit the
Amendments to the TRA for approval.

4. Inaccordance with Section 252(¢) of the Act, the TRA 15 charged with approving
or rejecting the ncgotiated Amendments between BeliSouth and NwSﬁuth withn 90 days of
thewr submission. The Act provides that the TRA may only reject such an agreement if 1t finds
that the agreement or any portion of the agreement discriminates against a telecommunications
carrier not g party to the agreement or the impl‘éantation of the agreement or any portion of the
agreement 1s not consistent with the public interest, convenience and necessity.

5 NewSouth and BellSouth aver that the Amendments arc consistent with the
standards for approval.

6. Pursuant to 47 USC Section 252(i) and 47 C.F.R. Section 51,809, BellSouth shall
make avarlable the entire Interconnection Agreement filed and approved pursuant to 47 USC
Sef:tlon 252.

NewSouth and BellSouth respectfully request that the TRA approve the Amendments
negotiated between the parties.

This 2% (& dayof _Fade. ,2005.

Respectfully submitied,
BELLSOUTH TELECOMMUNICATIONS, INC.

e

Goy-MBlicks

333 Commerce Street, Suite 210!
Nashville, Tennessee 37201-3300
(615) 214-6301

Attomey for BellSouth




CERTIFICATE OF § {

1, Guy M. Hicks, hereby certify that 1 have served a copy of the foregoing Pquﬁon_ for
Approval of the Amendments to the Interconnection Agreement on the following via United
States Mail on thaL.gndayof _ €€% . , 2005:

Mr. Bo Russell

NewSouth Communications, Corp.
ZN.MamSt. - '
Greenville, SC 29601

Mr. John Himann

NewSouth Communications, Corp.
1200 19" Street, NEW

Suite 500

Washington, DC 20036

Ms. Mary Campbell

NewSouth Communications, Corp.
2N, Main-St.

Greenville, SC 29501

Mr John Fury

NewSouth Communications Corp.
2 N. Main St.

Greenville, SC 29601

Guy M. Hicks




Amendment to the Agreement
Between
NewSouth Comnmunications, Corp.
and .
BellSouth Telecammunications, Inc,
" Dated May 18, 2001

) Pursuant to this Amendmens, (the “Amendment””), NewSouth Communieations,
Corp (“NewSouth™), and BellSouwthTelecommunications. line (*BelSouth™), kereina Rer referred
to colleetively as the “Partics,” hiereby agree to.amend that certam Irterconnection Agrecinent
between the Partics dated May 18, 2001 (“Agreement™) to be cffectwe thirty {30) calendar days
aftar the date of the Jast signature cxecuting the Amendment (“Effective Date™)

WHEREAS, BellSouth and NewSouth cntered into the Agreement on May 18,
2001, and.

NOW THEREFORE, in conssderatson of tho mutual provigions contained kerein
and other good and valuable copsideration, the reccipt and sufficicncy of which are hereby
acknowledged, the Pathies hereby covenant and agree as follows

I To replace the Notices contacts for NuVox Commurications, Ine with the following

Mr Bo Russeil

2N Man 8t
Greerville, SC 29601
brussell@nuvox com

Mr John Heitmann

1200 18th Strast, NW

Sute 500

Washington, DC 20036
JHeitmann@KclleyDryc com

Copy to

Ms Mary Campbell

2N ManSt

Greenville, SC 29801
MCampbel@nuvox com

Me John Fury

2N Man St
Greanville, SC 28601
JFury @ nuvox com

2 Al of the other provisions of the Agreement, dated May 18, 2001, shall remawn in
full force and elfcet

3 Etther or both of the Parties ate authorized to submit this Amendment to the

respeclive state regulatory authenties for approval subject 1o Section 252(¢) of the
Federal Telecomsnunications Act of 1996

[EECS Amendment 1 of 2]

B Y-



Signature Page

IN WITNESS WHEREOF. the Partees have exceuted this Amendment the day and year
wrrten below

BellSouth Telecommunications, Inc. NewSouth Communications, Corp.
By f,hﬁi % By //'./ﬁ 2 /f -7
Name Kns(cn Rowc Name: J\'\KI k. ltnn;m
Tk, Drestor ' Title \ll’rﬁ%mtyy_‘_%m_
bae 7 S [ Date CA-1%-0%5
I d ] o

Yeriun  Generic Amendment Templale
XXINX/IXX

[CCCS Amandmant 2 of 2]

{CCCS Amsndment 2 of 2}



Amendment to the Agreement
Betwien
NewSouth Communications, Corp.
aml -
BeiiSouth Telecommunications, Inc.
Dated May 18, 2001

Pursuant to ttus Amendment, {the “Amendment™"), NewSouth Communications, Corp
(“NewSouth"), and BeliSouth Telecommunications, Inc (“BellSouth™), hereinafter referred to
cotlectively as the “Parues,” hereby agree to amend that certain Interconnection Agreement
between the Parties dated May 18, 2001 (*Agreement") to be effective February 10 2005.

WHEREAS, BeliSouth and NewSouth entered into the Agreement on
May 18, 2001, and,

WHEREAS. both Parties agree that an imtial New Instaliation of a 2-Wire Port/Loop
Combination- Residence hine provisioned at a Location where QuickServe 1s availabie on the line
shall wncur a QuickScrve Non-Recutring Charge (NRC) at the NRC Currently Combined
Conversion Rate set forth in the Agreement and that ey initial New Installation of o 2-Wire
Port/Loop Combaination - Residence hine provistoned at a location where QuickServe 15 not
available, shall incur the Not Currently Combined NRC, First and Additional rates set forth in the
Agrcement,

NOW THEREFORE, in constderation of the mutual provisions contained herern and
other good und voluable constderation, the receapt and sufficiency of which are hereby
acknowiedged. the Partics hereby covenant and agree as follows:

I The Parties agree to incorporate nto Attachment 2 of the Agreement the rates and
USOCs as set forth in Extubit 1 of this Amendment attached hereto and incorporated
herein by this reference

2 Allof the other provisions of the Agreement, dated May 18, 2001, shall remain in
full force and eftect

3 Either or both of the Pariies are authorized to subnut this Amendment (0 the

respective state regulatory authorities for approval subject to Section 252(e) of the
Federal Telecommunications Act of 1996

Version QuickServe Amendinent - Standard ICA
10/06/04

[CCCS Amendment 1 of 20)




Signature Page

IN WITNESS WHEREOF, the Partics have exccuted this Amendment the day and year
writen below : -

BellSouth Telecommunications, Inc. NewSouth Communications, Corp.

By ZI‘J?/.:L-. 22’4’//;%'{;_ By /f{vff /f-—‘?'
)

Name Krisien Rowe Name

Titie  Drector

Date  //r3/97

Vermion  QuickServe Amendment - Standard 1CA
729/

{COCS Amandment 2 of 20§

[CCCS Ameandment 2 of 20)
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Meza, James

From: Meza, James !

Sant: Friday, July 09, 2004 2:21 PM _ -

To: *Heitmann, John'

Ce: Rankin, Edward; Joyce, Stephanie; Hendrickson, Heather T.; Campen, Jr., Heary C.
Subject: Motion to Hold in Abeyance_v12.D0C

John: Attached are my suggested revisions to the draft motion. BellSouth agrees to the Jan, $1-14 hearing dates inNC
and to pushing each state's haaring date back by the same amount of ime. Please let me know if you have any
questions. ‘

Regards,

Jim



BEFORE THE
NORTH CAROLINA UTILITIES COMMISSION

Docket No. P-772,Sub 8
Docket No. P-913, Sub 5§
Docket No. P-989, Sub 3
Docket No. P-824, Sub 6
Docket No. P-1202, Sub 4
In the Matter of B )
Joint Petition of NewSouth ) JOINT MOTION TO HOLD
Communications Corp. et al. for ) PROCEEDING IN ABEYANCE
Arbitration with BellSouth )
Telecommunications, Ine, )

JOINT MOTION TO HOLD PROCEEDING IN ABEYANCE

NewSouth Communications Cotp. (“NewSouth”), NuVox Communications, Inec.
(“NuVox"), KMC Telecom V, Inc. and KMC Telecom IIL, LLC (collectively “KMC”), and
Xspedius Communications, LLC on behalf of its operating subsidiary Xspedius Management
Company Switched Services, LLC (“Xspedius™) (coltectively the “Joint Petitioners™) and
BellSouth Telecommunications, Inc. (“BellSouth™) (together, the “Parties™), through their
respective counsel, submit this Joint Motion to Hold Proceeding in Abeyance and hereby
respectfully request that the SR (ih: “Commission™) hold the
above—cﬁptioned proceeding in abeyance for a period of ninety (90) days. In doing so, the Parties

uest that the Commission suspend all pending deadlines and considesati of- I i

motions until after October 1, 2004.

DCOLHEITY221861.1



kearng: By this Joint Motion, and contingent upon a grant by the Commission of the relief
requested herein, the Parties waive through _ the deadline, under section 252(b)(4)(C) of

the Act, 47 US.C. § 252(b4)(C), for final resolution by the Commission of the issues in this

arbitration. In support of this Joint Motion, the Parties submit the following.

Joint Petitioners and BellSouth have engaged in the above-captioned arbitration
proceeding since February 11, 2004, On Mazch 2, 2004, the United States Court of Appeals for
the District of Columbia Circuit, in United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C.
Cir.2004) (“USTA IP), -affirmed in part, and vacated and remanded in part, the rules of the Federal
Communications Commission (“FCC"), pursuant to which -applieable-te-the incumbent LECs are
oblipated 2s-obligation-to provide to any reguesting telecommunications carrier access to netﬁrork
elements on an unbundled basis, The D.C. Circuit initially stayed its /ST4 Il mandate for a period
of sixty (60) days. The stay of the USTA Il mandate later was extended by rthe D.C. Circuit fora
period of forty-five (45) da}‘s, until June 15, 2004 on which date the D.C. Circuit’s USTA I
mandate issued. At this time, certain of the FCC’s rules applicable to BellSouth’s obligation to

provide 1o Joint Petitioners network elements on an unbundled basis are vacated and the FCC is

DCOVHEITI/ L 1861.1 2



expected 1o jssue new rules. subjoe

In light of these events, the Parties have agreed to the proposed 90-day abatement
30 that they can consider how the post USTA IT regu]atc-:ry framework should be incorporated into
the new agreements currently being arbitrated and to identify what arbitration issues may be
impacted and what additional issues, if any, need to be identified for arbltratton [he Parties have
agreed that no new issues may be raised in this arbitration proceeding other than those that result
from the Parties® negotiations regarding the post-USTA I} regulatory framework.

With this frameworkin-se-deing, the Joint Petitioners and BellSouth have agreed to

avoid a separate/second process of negotiating/arbitrating change-of-law amendmen_ts to the

current interconnection agreements based on USTA J/I. Additionally, whieh the Parties have agreed

that they will continue o#erating under their current Interconnection Agreements until they are able

to move into the new arbitrated/negotiated agreements that ensue from this proceeding, The

During thig ninety (90) day period, Fthe Parties also have agreed to continue their

efforts to reduce the number of issues alceady identified. In this regard, the Parties have agreed to

conduct multiple a face-to-face issuereselution-meeting to-take-placs-onJuly-8;-2004ncpotiations.

DCOI/HEIT)221861.1 3



Consistent with the foregoing, the Joint Petitioners and BellSouth hereby
respectfully request that the Commission hold the above-captioned proceeding in abeyance for a
period of ninety (90) days. In so doing, the Partics request that the Commission suspend all

pending deadlines and consideration of all pending motions until afier October 1, 2004. The

Parties also jointly propose and request approval of the following revised procedural schedule.

Revised Issues Matrix

Supplemental Direct Testimony (Joint Petitioners)
Supplemental Reply Testimony (BellSouth)
Rebuttal Testimony (Joint Petitioners)

Hearing

Dec. 14-17, 2004

John: Would we move the NC hearing back to Jan 11™ per your request?

Respectfully submitted,

Henry C. Campen, Jr.

Parket Poc Adams & Bemstein LLP
Wachovia Capito] Center

150 Fayeiteville Street Mall

Suite 1400

Raleigh, NC 27602-0389
Telephone: (919) 890-4145
henrycampen(@parkerpoc.com

BELLSOUTH TELECOMMUNICATIONS, INC.

R. Douglas Lackey

James Meza III

BELLSOUTH TELECOMMUNICATIONS, INC.
675 W. Peachtree Street

Suite 433

Aflanta, Georgia 30375
(404) 335-0765

Dated: February 25, 20053uly-9,2004

DCOIHEITI221861.4

John J. Heitmann

Stephanie Joyce

Heather Hendrickson

KELLEY DRYE & WARREN LLP
1200 Nineteenth Street, N.W.
Suite 500

Washington, D.C. 20036

(202) 955-9600 (telephone)
(202) 955-9792 (facsimile)
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PARKIR PO

TARKZR PO>ADAMS & EERsSTEINLLE chovis Caplta] Ce.
: Wichavia Capita] Center
Henry C. Campen, Jt. Aterneys and Commylers o Law 150 Fayetteville Street Ma
Partoer Suite 1400 )
Telephone: 919.890.4145 ) Post OHice Box 389
Direct Fax: 9198344564 ) ' . Raleigh, NC 37602-0389
hermyampen@parkerpoe.com ’ ) Telephane 919.818.0564
y Fax 919.834.4564
December 2, 2004 wwaparkerpos.com -
Cur

Vi# Hand Deliverv | F l L E D HK?,‘_

Ms. Geneva Thigpen _
Chief Clerk - DEC 0 2 2004 D)

North Catolina Utilities Commission
430 N. Salisbury Street Clexi's Olice. 5@
Raleigh, NC 27601 - N.C.Usikies Commission

| Th
Re: Docket No. P-294, Sub 28 QFFg gg ’& n ﬂ@w Gon

Dear Ms. Thigpen: i g

Enclosed arc an original and twenty-eight (28) copies KMC Telecom Il LLC, KMC Hfd
Telecom V, Inc., KMC Data LLC’s And Sprint Communications Company, LP’s Joint Motion to
Hold Proceeding in Abeyance in the above-referenced docket. Please return one date-stamped ﬁ 4
Copy to me via our courier. l {r_

Thank you for your assistance in this matter. . (4 d

s
ws
bqub

Fu
, z A0
HCC:cke g\ QC/

2 (o

Enclosure

ce: Jack H. Derrick (by e-mail and U.S. mail)
Edward Phillips (by U.S. mail)
Janette Luehring, (by U.S. mail)

CHARLESTON, 3C
CHARLOTTE. NC
COLUMBIA, SC
SPARTANBURG, 5C

RAL 300166v1



FILED

STATE OF NORTH CAROLINA _ DEC 02 2004
UTILITIES COMMISSION |
Clork’s Olice
DOCKET NO. P-294, SUB 28 N.C.Litilles Commaission

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter ol )

)

Pefition of KMC Telecom IIT LLC, KMC ) JOINT MOTION OF KMC TELECOM
Telecom V, Inc., and KMC Data LLC for Y MLLC,KMC TELECOMY, INC,,
Arbitration of an Interconnection Agreement ) KMC DATA LLC AND SPRINT
with Sprint Communications Company, LP ) COMMUNICATIONS COMPANY, LP
Pursuant to Section 252(b) of the ) . TO HOLD PROCEEDING IN
Communications Act of 1934, as Amended, ) ABEYANCE

Sprint Communications Company, LP (“Sprint”) and KMC Telecom III LLC, KMC
Telecom V, Inc., and KMC Data LLC (collectively “KMC”™) (jointly referred to herein as
“Parties”) submit this Joint Motion and respectfully request that the Commission hold this
arbitration proceeding in abeyance until January 21, 2005, In so deing, the Parties request that
the Commission suspend all pending deadlines and consideration of any pending motions until
after January 21, 2005, By this Joint Motion, and upon the contingency that the Commission
grants the relief requested herein, the Partics agree to waive the time frames specified in 47

U.S.C. 252(bX4)(C) and agree not to appeal an arbitration decision on the grounds that the
Commission failed 1o act within those time frames. In support of this Joint Motion, the Parties
state as follows:

L. This arbitration was filed by KMC on December 23, 2003. Prior to the filing of
the Petition for Arbitration, the Parties were negotiating the appropriate terms and conditions for
the Master Interconnection and Resale Agreement (“Agreement”) based on the law effective
during the negotiations. In a decision dated March 2, 2004 the United States Court of Appeals

for the District of Columbia Circuit, in United States Telecom Ass'n v. FCC, 359 F.3d 554)

(*UST4 I, uffirmed in part, vacated in part, and remanded in part certain rules of the Federal

RAL 300164¥1



Communications Commission (“FCC”) that govetn the rights and obligations of ILECs and
CLECs regarding services and unbundled network elements. While the eﬁ'eqﬁvcncss of the
USTA I décision was initially sﬁyed by the court, the court’s mandate was ultimately issued on
June 15, 2004. On August 20, 2004, the FCC released its Order in Jn the Matter of Unbundied
Access to Nerwork Elements; Review of the Section 251 Unbundiing Obligations of Incumbent
Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-179
(“Interim Order™). The FCC has indicafed its intent to issue unbundling rules prior to the end of
2004. '

2 In consideretion of the circumstances noted above, the Parties respectfully request
that the Commission hold this proceeding in abeyance to provide additional time for the Partics
1o address the effect of the post-USTA I repulatory framework, the Interim Order, end the
forthcoming unbundliﬁg rules on !.he terms, conditions and rates that should be included in the
Agreement, as well as to identify any related issues for resotution in this arbitration. KMC and
Sprint agree that no new issues may be raised in this arbitration proceeding other than those that
result from the Parties’ negotiations regarding the above referenced rules and orders that hav;
occurred after the date this arbitration was filed.

3. The Parties have therefore agreed to an abeyance until January 21, 2005 to
provide KMC and Sprint with the time necessary to incorporate into the Agreement language
reflective of the above referenced rules and orders that have occurred after the date this
arbitration was filed. The Parties may respectfully request a further abeyance depending on, for
exmnpie, the status of the FCC’s tules, during the abeyance period. The abeyance would
promote administrative efficiency, in that it would permit the Parties to avoid negotiating and
arbilrating the unbundling provisions of the interconnection agreement multiple times based on

chenging rules and to efficiently identify any and all issues in need resolution by the

2
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Commission, and thereby avoid a scparate and/or duplicative negotiation and arbitration of
interconnection agreement terms to reflect the above referenced rules and orders that have
occurred after the date this arbitcation was filed. Tn short, the Pesties believe that it is reasonable
to account for the new realities created by the-post-USTA I regulatory framework, the Interim
Order, and the forthcoming unbundling rules. The Parties have agreed that they will continue to
operate under their current interconnection Agreement until they execute the new agresment that
results from this proceeding. During the abeyance period, the Parties would also continue their
efforts to close the few remaining issucs already included in the arbitration.

In light of the foregoing, Sprint and KMC respectfully request that the Comnﬁ'ssidn hold
this arbitration proceeding in abeyance until Janvary 21, 2005. Upon the conclusion of the
abeyance time-period, the Parties propose that KMC would file a supplement to its Petition for
Arbitration and a revised issues matrix to identify all remaining issues in need resolution by the

Commission, and that Sprint would then file a supplemental response and revised issues matrix.

RAL 300154v)



This the 2* day of December, 2004

By: Ladd L Devvaell. ’ [
Jack H. Derrick, Senior Atforney
Edward Phillips, Attorney

SPRINT COMMURICATIONS COMPANY,
L.P,

Carolina Telephone and Telegraph

Central Telephone Company

14111 Capital Boulevard
NCWKFR0313

Wake Forest, North Carolina 27587-5%00

Janette Luchring, Esq.
Sprint

6450 Sprint Parkway
KSOPHN0212-2A511
Overland Park, KS 66251

Attorneys for Sprint

RAL 300164vt
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Henry C. Camben, Jr., Edq

N.C. State Bar No. 13346

Parker, Poe, Adams & Bernstein, LLP
Wachovia Capitol Center

150 Fayetteville Street Mall, Suite 1400
P.O. Box 389

Raleigh, North Carolina 27602-0389
(919) 828-0564 (voice)

(919) 834-4565 (facsimile)

henrycampen@parkerpoe.com

Edward A. Yorkgitis, Jr.

Enrico C. Soriano

Kelley Drye & Warren LLFP

1200 19th Street, N.W., Fifth Floor
Washington, D.C. 20036

(202) 955-9600 (voice)

(202) 955-9792 (facsimile)
EYorkgitis@KelleyDrye.com
ESoriano@KelleyDrye.com

Marva Brown Johngon

KMC Telecom Holdings, Inc.
1755 North Brown Road
Lawrenceville, GA 30043

(678) 985-6220 (voice)

(678) 985-6213 (facsimile)
marva.johnson@kmctelecom.com

Attorneys for KMC



CERTIFICATE OF SERVICE

[, Henry C, Campen, Jr., do hereby certify that I have on this 2™ day of December, 2004,
served & copy of the foregoing JOINT MOTION OF KMC TELECOM HI LLC, KMC
TELECOM V, INC., KMC DATA LLC AND SPRINT COMMUNICATIONS, LP TO HOLD
PROCEEDING IN ABEYANCE, by electronic mail or first class U.S. mail, postage prepaid,
upon the following individuals: ,

Jack H. Derrick, Senior Attorney

Edward Phillips, Attorney

Sprint Communications Company, L.P.
Carolina Telephone and Telegraph Company
Central Telephone Company

14111 Capital Boulevard

NCWKFRO0313 '

Wake Forest, North Carolins 27587-5900

Janette Luchring, Esq.
Sprint

6450 Sprint Parkway
KSOPHNO0212-2A511
Overland Park, KS 66251

-
Henry C.Campen, Jrf) | :
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DOCKET NO. 28821
ARBITRATION OF NON-COSTING §
ISSUES FOR SUCCESSOR

PUBLIC UTILITY COMMISSION
§
INTERCONNECTION AGREEMENTS  § OF TEXAS 2
TO THE TEXAS 271 AGREEMENT § IR
AT
Ly &
ORDER NO. 38 e
ESTABLISHING PROCEDURAL SCHEDULE AND W=
SCOPE OF PROCEEDING S

I
Based upon discussions with the parties at a prehearing conference held on Febiuary 24
20035, the following procedural schedule is adopted for this proceeding:

DIRECT TESTIMONY m.m; MARCH 25, 2005
REBUTTAL TESTIMONY FILED APRIL 8, 2005
HEARING ON THE MERITS | APRIL 21-22, 200§
T mmusmms | e
| REPLY BRIEFS (10-page m), ] MAY 16, 2005
ARBITRATION AWARD 7 MID-JUNE -
FINAL CONTRACTS FILED 1 Bysowy 31, 2005
L Procedural Matters

Although this schedule does not require the filing of a Decision Point List (DPL), partics
are requested to provide the Arbitrators with a joint DPL concurrent with ,or, if possible, slightly
before, the filing of direct teslilﬁony. In any event, parties are expected to organize their
testimony by issue and to highlight which issues a particular witness will address to sllow
comparison of parties® positions on an issue-by-issuc basis. To facilitate scheduling for the
hearing on the merits, parties are asked to provide a list of panels, including all witnesses on each
panel, no later than April 13, 2005

53



Docket No. 28821 Order No. 38 Page2 of 3

To the extent parties wish to undertake further discovery, they shatl do so consistent with
agreements made in Phase I as to remaining mumbers of requests for informatién (RFIs) ete.
Upon agreement regarding discovery, parties shall inform the Arbitrators of their discovery
arrangements, to include reference to any agreements regarding timing of or the need for,
motions to compel and motions to strike. - '

IL Scoping of Track II

- Consistent with the Commis;ion’s discussion at the Open Meeting of February 24, 2005,
arguments relating to unbundling obligations under state law shall not be included within the
scope of Track IT of this proceeding. Rulings upon preliminary motions, requests for discovery,
including motions to compel, and issues regarding testimony or evidence, including motions to
strike, shall be made consistent with the Commission’s direction.

As referenced in the lnterim Agreement Amendment approved by the Commission at its
Open Meeting of February 24, 2005, parties are not precluded from questioning the PUC's
interim determinations and requesting relief therefrom, including, but not limited to, requests for
frue-up at some later time.

118 CLLI Code Procecding

Consistent with the request of the Federal Communications Commission’s (FCC’s) letter
of February 4, 2005, Southwestezn Bell Telephone, L.P. d/b/a SBC Texas (SBC Texas) was
requested to file, in this docket, a list identifying by Common Language Location Tdentifier
{CLLY) code no later than February 22, 2005. In particular, SBC Texas was asked to identify:

o which wire centers in SBC Texas® operating areas in Texas satisfy the Tier 1, Tier 2, and

Tier 3 criteria for dedicated transport, and

o which wire centers satisfy the non-impairment thresholds for DS1 and DS3 loops.
At this time, it is not clear whether the FCC will address these matters itself or whether state
commissions will be expected to undertake these analyses. Parties are requested to discuss this
issue among themselves and file a proposal for addressing these matters at some point after the
hearing on the merits, inclnding, but not limited to, sugpesting timeframes and recommending
whether to conduct such a proceeding on an ILEC-by-ILEC basis.



Docket No. 28821 Order No. 38 Page 3 of 3

IV. Parties* Reservations -

At the prehearing conference, although SBC Texas agreed to this procedural schedule,
SBC Texas made clear that any agreement was not a waiver of its objection to the approval
of the Interim Agreement Amendment, SBC Texas, and any other party wishing to do so,

shall file any such objections, in wnung, in this docket to ensure that the “running objection’
is evident.

th

SIGNED AT AUSTIN, TEXAS THE _25 DAY OF FEBRUARY 2005.

FYA § 252 ARBITRATION PANEL
e Porde,

DIANE PARKER
ARBITRATOR

////

/ml-'muon \
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DOCKET NO. 28821 = o
RASE
ARBITRATION OF NON-COSTING § PUBLIC UTILITY comnmon ot
ISSUES FOR SUCCESSOR § 2 o
INTERCONNECTION AGREEMENTS TO  § OF TEXAS 77 —
THE TEXAS 271 AGREEMENT , 8 FE W
LB

ORDER NO. 39

ISSUING INTERIM AGREEMENT AMENDMENT

Upon consideration of the partics’ filings and discussion at the February 24, 2005, Open Meeting,
and the expiration of the Texas 271 Agreement (T2A) and T2A-based interconnection agreements
between ‘Southwestern Bell Telephone, L.P. d/b/a SBC Texas (SBC Texas) and competitive local
exchange carriers (CLECs), the Public Utility Commission of Texas (Commission or PUC) issues the
attached interim agreement amendment to govern parties’ contractual relationships for the period of
March 1 through July 31, 2005." In issuing this interim apgreement amendmcﬁt, the Commission finds it
necessary to act to prevent a lapse in the parties’ contracts that could affect telecommunications services

to end-user customers pending the completion of this docket,

The PUC seeks to ensure that the aforementioned expired agreements are made current to reflect
recent changes in law under the Federal Communications Commission’s (FCC) Triennial Review Order
(TRO)’ and Triennial Review Remand Order (TRRO). The attached interim agreement amendment
represents the Commission’s preliminary determinations of the impacts of the TRO and TRRO. Partics
are not precluded from arguing the merits of these issues in Track 1I of this proceeding and as appropriate,
requesting relief, including, but not litnited to, seeking true-up.

SBC Texas is directed to issue the attached interim agreement amendment through an Accessible
Letter to all CLECs operating under the T2A, T2A-based interconnection agreements, or the contract
developed in Docket No. 24542 no later than March 4, 2005. SBC Texas is further ordered to post this

interim agreement amendment in a conspicuous jocation on its CLEC website, with appropriate links.

! The deadline of July 31, 2005 is the date under the current proposed procedural schedule by which parties
expect to have completed this docket and have replacement contracts in place.

! Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Local Competitive Provisions of the Telecommunications Act of 1996, and Deployment of
Wireline Services Offering Advanced Telecommumications Capability, CC Docket Nos, 01-388, 96-98, 98-147,
Ozder, FCC 03-36 (Aug. 21, 2003) (Triennial Review Order). .

? Unbundled Access to Network Elements and Review of the Section 25! Unbundling Gbligations of
Incumbent Local Exchange Carriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC
04-290 (Feb. 4, 2005) (Triennial Review Remand Order).

98
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th
SIGNED AT AUSTIN, TEXAS the _25 _ dayof Februar}L 2005.

PAUL HUDSON, CHAIRMAN

/%’7 A

ARRY T. SMITHERMAN, COMMISSIONER

PAl_FTA proceedings-Arbitrations\ 28X XX \2882 N\Orders\28821-39 amend_extend T2A.doc
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INTERIM AGREEMENT AMENDMENT WITH UNE CONFORMING LANGUAGE
TO
INTERCONNECTION AGREEMENT - TEXAS

This Interim Agreament Amendment with UNE Conforming Language is to the approved Interconnection
Agreement entaned into by and betwaen Southwestem Bell Telephone, LP. d/bia SBC Texas ("SBC Texas") and
CLEC NAME (‘CLECY).

WHEREAS, the origina! Agreement modified by way of this Amendment is the result of CLEC's decision to

-opt into the Texas 271 Agreemént ("T2A") or parts thereof pursuant to Onder 55 in Project 16251 dated October 13,

1898, or as a result of the Final Ordar issued in Docket No. 24542, as such Agreement may have been modified from

time to time, and to the extent the original Agreement was only a partial election by CLEC to opt into the T2A, such

Agreement may also include cerlain voluntarily negotisted or arbitrated appendices/provisions (hersinafter
coflectively “the T2A Agreement”); and : '

- WHEREAS, the T2A Agreement expired October 13, 2003; and

WHEREAS, on Apiil 11, 2003, SBC Texas delivered to CLEC a timely request to negotiate & successor
agresment to CLEC's T2A Agreement (*Notice to Negotiate™); and ‘ A

WHEREAS, Section 4.2 of CLEC's T2A Agreement provides that if either party has served a Notice 0
Negotiate then, notwithstanding the expiration of the T2A Agreement on October 13, 2003, the tarms, conditions and
prices of the T2A Agreement will remain in effect for a maximum period of 135 deys after such expiration for
completion of negotiations and any necessary arbitration; and

WHEREAS, a series of extensions of the T2A have occurred, and the termination of the T2A occured as of
Febuary 17, 2005; and

WHEREAS, on January 23, 2004, SBC Texas filed its Omnibus Petition for Arbitration in Docket No. 28821
against all Texas CLECs with interconnaction agreements originatly expiring on Ociober 13, 2003. Additionally, elso
on January 23, 2004, saparate pelitions of arbitration wers filed against SBC Texas by the following CLECs: Stratos
Telecom, inc., Comcast Phone of Texas, LLC, Heritage Technologies, Ltd., FamilyTel of Texas, LLC and Navigator
Telecommunications, LLC; Birch Telecom of Texas Lid, L.L.P. and lonex Communications South, Inc; CLEC Joint
Petitioners; MClmetro Access Transmission Services, LLC, MCl Wordcom Communications and Brooks Fiber
Communications of Texas, Inc.; Sage Telecom of Texas, L.P.; AT&T Communications of Texas, L.P., TCG Dallas
and Teleport Communications Houston, Inc.; and CLEC Coalition.

WHEREAS, it appears that a successor intarconnection agreement will not be approved in the Arbitration
until after February 17, 2005, the termination date of CLEC's T2A Agreement, and

WHEREAS, pursuant 1o Order No. 34 in Docket No. 28821 and the Texas Public Utility Commission’s
2110405 nvling extending the effective date of the T2A from 217/05 to 2/28/05, the Texas PUC has ordered extenslon
of the term of CLEC's T2A agreement beyond the tenmination date of February 17, 2005 to February 28, 2005, and
has instrucied the parfies to create an amendment to incorparata its decision on TRO elements Order Addressing
Threshold lssues dated April 19, 2004 and Order Addressing Motion for Reconsideration of Threshold lssues dated
August 18, 2004 in Docket No. 28821, along with the transition periods/pricing from the FCC's TRO Remand Order,
raleased February 4, 2005, and scheduled to become effective March 11, 2006. The Texas PUC has stated that the
amendment wl, along with the CLEC's T2A agreement, Attachments 6-10, and the Arbitration Award on Track One
Issues in Docket No. 28821, and the Texas UNE Rate Amendment resulting from the September 9, 2004 Revised

D
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Asbitration Award in Docket No. 28600, govem as an interim interconnection agreement approved by the Texas PUC
during the period between the TPUC-established termination of the T2A Agreement (i.e., February 7B, 2005) and the
earfier of, (i) the date a successor agreament between SBC Texas and CLEG is approved or is deemed to have been
approved by the Texas PUC; or (if) July 31, 2005; and

WHEREAS, the interim agreement will aviomatically -terminate the earlier of: (j) the date a successor
agreement between SBC Texas and CLEC Is approved o is deemed to have been approved by the TPUC; or (i)
July 31, 2005; and full intervening faw nights are available to both parties under the interim agreement
notwithstanding any language in CLEC's T2A Agreement. Attachments 8-10 to the contrary,

NOW, THEREFORE, in consideration of the foregoing, and the promises and mutual agreements set forth
herein, and to facilitate the orderly progress of the Arbitration to contlusion, the T2A Agreement is hereby amended,
as follows, to be effective only on an interim basis, for the purposes herein expressed, and for a finite, interim term to
expire the eariier of {j) the date a successar agreement between SBC and CLEC is approved of is deemed to have
bean approved by the TPUC; or (li} July 31, 2005; and to make full intervening law rghts available to both parfies:

1. The Whereas clauses conteined herein are incorporated into this Agreement.

2, The title of the T2A Agreement is hereby changad to “Interim interconnection Agreement — Texas" Al
intemal references to the "Agreement” are herebry changed to *Interim Agreement.”

3. Sections 4.1, inchuding Sections 4.1.1 and 4.1.2, Sections 4.2, 4.2.1 and 4.3 of the General Terms and
Canditions of the Agreement are hereby deleted in their entirety and replaced with the following:

4.1 Effective Date and Expiration/Termination. The Interim Agreement shail be deemed effective
following approval by the TPUC and commencing on the TPUC-established termination of the T2A

Agreement February 28, 2005, and shall tarmmate without any further action on the parl of either
Party, the eariier of:

4.1.1  The effective date of appraval by the TPUC of a successor agresment to the T2A or parhal-
T2A Agreement(s) in the above referenced Asbitration; or

412 The date a successor agreement between SBC and CLEC is approved or is deemed to have
been approved by the TPUC; or

413 The effactive dale of a writlen and signed agresment between the parties that the Interim
Agreement is terminaled; or

414 A proper request by CLEC that the interim Agreement be terminated (subject to CLEC's past-
termination obligations, such as CLEC's payment obligation(s) and the other obligations set
forth in Section 44.0 “Surviva) of Obligations™ of the General Terms and Conditions); of

415 Temination for any other reason, such as nom-payment (as set forth in Section 10 of the
General Terms and Conditions}, sublect to CLEC's post-tarmination obfigations, such as
CLEC's payment obligation(s) and the other obligations set forth in Section 44.0 “Survival of
Obligations™ of the General Terms and Conditions; ot

416  July-31, 2005,

4 Sections 2.0 and 2.1 {'Effective Date”) of the General Terms end Conditions of the Agreement are deleted
in their entirety.

5, Nothing in this Agreement is to be intstpretad asanagreemen!bySBCTexaslnanextanshnoltIuTZAor
any Section 271 obligations. The Interim Agreement, notwithstanding any provision to the contsary, is not
based upon the same consideration or conditions as the T2A Agreement, and, regardiess of when this
Amendment is executed or effective, i shall not have the effect of extending the T2A Agreement, even if the

el
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Agreement contained or comtains, in whole or in part, provisions identical or substatielly similar to
provisions coniained in the T2A Agreement. Any issues relating to Section 271 and any disputed issues
with respect to language in the preamble to the undentying Agreement will be addressed in the proceedings
related to the Parfies’ successor Interconnection Agresment, and the parties reserve their rights 1o all
arguments related to the disposition of such issues.

6. Sections 1.3, 18.2, 18.3, and 30.2 of the General Terms and Conditions of the Agreement are hereby
deleted in their entirety, and replacad with the following: :

20 Intervening Law

2.1 In enfering into this Amendment and Intsrim Agreement, neither Party is waiving, and each Party hereby
‘expressly reserves, any of the rights, remedies or arguments it may have at law or under the intervening law or
regulatory change provisions in the underlying Agreement (including intervening lsw tights asserted by either
Party via written notice predating this Amendment) with respect to any onders, decisions, legislation or
proceadings and any remands thereof, including, without fimitaticn, the foliowing actions, which the Parties have
ot yet fully incorporated Into this Agreemnent or which may be the subject of further review: Verizon v. FCC, et
&), 535 U.S. 467 (2002); USTA, et o/ v. FCC, 280 F.3d 415 (D.C. Cir. 2002) (USTA I') and following remand
and appeal, USTA v. FCC, 350 F.3d 554 (D.C. Cir. 2004) ("USTA ir); the FCC's 2003 Triennial Review Order
and 2006 Triennial Review Remand Order; and the FCC's Order on Remand and Report and Order in CC
Dockets No. 96-98 and 99-68, 16 FCC Red 9159 (2001), {re April 27, 2001), which was remanded in
WorldCom, Inc. v. FCC, 268 F.3d 429 (D.C. Cir. 2002).

7. Sections 14.1, 14.5, and 14.8 of Attachment 6. Unbundled Network Elements are hereby deleted and
Section 1.0 ("Introduction’) of Attachment 5: Unbundied Network Elements of the Agreement is hereby
daleted and replaced with the following:

1.0 Declassified Network Elements No Longer Required

1.1 TRO-Declassified Elements. Notwithstanding anything In this Interim Agreement, pursuant to the
TRO and 1o the decision in USTA Il, except as provided in Paragraph 3.0 below, nothing In this
interim Agreement requires SBC Texes fo provide to CLEC any of the following items as an
unbundled network elemant, either alone or in combination (whether new, existing, or pre-existing)
with any other elemant, service or functionality: (i) entrance facifities; {ii) OCn dedicated transport;
(i) “enterprise market” local clrcuit switching for DS1 and higher capacity switching; (iv) OCn
loops; (v) the feeder portion of the loop; (vi) any call-related database {other than the 911 and E911
databases), that is not provisioned in connection with CLEC's use of embedded base SBC Texas
unbundied local circuit switching (as provided in Section 1.3, below); (vil) Operator Services and
Directory Assistance that is not provisioned in connection with CLEC's use of embedded base SBC
Texas unbundied local circult switching (as provided in Section 1.3 below); (viil) Shared Transpont
and $87 signeling that is not provisioned in connection with CLEC's use of embedded base SBC
Texas unbundied local circut swilching (as provided in Section 1.3 below); (ix) pecket switching,
including routers and DSLAMSs; (x) the packetized bandwidth, features, functions, capabilities,
electronics and other equipment used to transmil packetized information over hybrid loops (as
defined in 47 C.F.R. § 51.31%a}{2)), including without timitation, xDSL-capable line cands installed
in digital loop camier ("DLC") systems or equipment used to provide passive optical networking
{(*PCN") capabilities; (xi) fiber-to-the-home Loops and fiber-to-the-curb Loops {as defined in 47
CF.R. § 51.319(a)(3)} ("FTTH Loaps" and "FTTC Loops”), except fo the exient that SBC Texas
has deployed such fiber in parallel to, or in replacement of, an existing copper loop facility and
elects to retire the copper loop, in which case SBC Texas will provide nondiscriminatory access to
2 64 kilobits per second transmission path capable of voice grade service over the FTTH Loop o
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FTTC Loop on an urbundied basis to the extent required by terms and condiions in the
Agreement.

1.1.1 SBC Texas will provide written notice to CLEC of its intention to discontinue the provision of one or

- more of the TRO-Declassified Elements identified in Section 1.1, above under the Agreement.
During a transitional pericd of thirty (30} days from the date of such notice, SBC Texas agrees to
continue providing such TRO-Declassified Efements under the terms of the Agresment, to the
extent required by the Agreament. ‘

1.1.1.1 Upon receipt of such written nafice, CHEC will cease new orders for such network
element(s) that are identified in the SBC Texas notice lefler. SBC Texas reserves the
right to monitor, review, and/or reject CLEC orders transmitted to SEC Texes and, to
the extent that the CLEC has submitted onders and such orders are provisioned after
this 30-day transitional period, such network elements are still subsect fo this Paragraph
Section 1, including the CLEC options set forth In subparagraph 1.1.1.1.1 below, and
SBC Texas’s right of conversion in the event the CLEC options are not accomplished
by the end of the 30-day transitional period.

1.1.1.1.1  During such 30-day transiticnal period, the following options are avaliable to
CLEC with regard 1o the network element(s) identified in the SBC Texas
nolice, including the combination of other arrangement in which the network
element(s) were previously provided: '

(i) CLEC may issue an LSR or ASR, as applicable, to seek disconnection
or other discontinuance of the network element(s) andior the
combination or other amangement in which the element(s) were
previously provided; or ‘ :

(i} SBC Texas and CLEC may agree upon another senvice amangement
{e.g. via a separate agreement at market-based rates or resale), or may
egree thal an analogous resale Service or access product or service
may be substituted, if available.

Notwithstanding anything 1o the contrary in the Agreement, including any amendments to the Agresment, at the
end of the thirly (30) day transitional period, un'ess CLEC has submitted & disconnect/discontinuance LSR or
ASR, as applicable, under subparagraph (i), above, and if CLEC and SBC Texas have failed to reach
agreement, under subparagraph {ji), above, as to a substitute service arrangement or element, then SBC Texas
will convart the subject element(s), whether alone or in combination with or as part of any other arangement to
an analogous resale or access service or arangement, if available, at rates applicable to such analogous

service or amangement.
1.2 i iied High-Capacity Loop . ae ansport Elame! s No
Longer Required, Notwithstanding anything in the Agresment, effective March 11, 2005, pursuant

to Rule 51.31%a) and Rule 51.31%s) es set forth in the TRO Remand Order, the following high-
capacity loop and dedicated transport elements are no longer requited to be provided by SBC
Texas on an unbundled basis under the Agreement, whether aione, in combination, or atherwise:
s Dark Fiber Loops; ‘
« DS1 Loops or DS3 Loops in excess of the caps or to any building served Dy a wire center
described n Rule 51.319(a)(4) or 51.318(a)(5), as set forth in the TRO Remand Order, as
applicable;

(o
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e DS$1 Dedicated Transport or DS3 Dedicated Transport in excess of the caps of between
any pair of wire centers as described in Rule 51.318{e){2){#) or §1.319(e)(2)(iii}, as set
forth in the TRO Remand Order, as applicable; and/or _

e Dark Fiber Dedicaled Transport, between any pair of wire centers as described in Rule
51.319{e)(2)(iv), as set forth in the TRO Remand Order,

The above-listed element(s) are refered to herein as the *Affected Loop-Transport Element(s).”

121 After March 11, 2005, pursuant fo Rules 51.319{a) and [g), as set forth inthe TRO
Remand Order, SBC Texas shall continue to provide unbundied access to the Affected
Loop-Tranaport Element(s) to CLEC, if and as provided by Attachment 6: UNE, only for
CLEC to serve its embedded base. "Embedded base” shall refer onfy to Affected L.oop-
Transport Element{s) ordered by CLEC priar to March 11, 2005, The price for the
embedded base Affected Loop- Transport Elsment(s) shall be the higher of (A) the rate
CLEC paid for the embedded base Affected Loop-Transport Elemen(s) as of June 15,
2004 plus 15% or (B) the rete the state commission has established or establishes, it any,
betwoen June 16, 2004 and March 11, 2005 for the Affected Loop-Transport Element(s),
plus 15%. CLEC shall be fully liable to SBC to pay such pricing under the Agreement,

. including applicable tenms and conditions seiting forth damages, inferest, and/or late
payment charges for failure to comply with payment terms, notwithstanding anything to
the contrary In the undertying Agreament.

TRO Remand Order — Mass Market ULS/UNE-P — Notwithstanding anything in the underlying
Agreemen, effective March 11, 2005, pursuant to Rule 51.319(d) as set forth in the TRO Remand
Order, Mass Market Local Circuit Switching, whether alone, In combination (as with UNE-P), ar
otherwise, is no longer required to be provided by S8C on an unbundled basis under the
Agreement. Pursuant to the TRO Remand Order, *Mass Market" Local Circult Switching means
unbundled local dircuit switching amangements used to serve a customer at less than the DS1
capacity level (e.g. , 23 or fewer Local Clrcult Switching DS0 ports or the equivalent switching
capachy).

131 After March 11, 2005, pursuant to Rule 51.319(d){2)(iii), as set forth in the TRO Remand
Order, SBC shall continue to provide unburxdied access to Mass Market Local Clrcuit
Switching/UNE-P to CLEC, if and as provided by Attachment 6: UNE, only for CLEC to
serve its smbedded base. *Embedded base" shall refer only to Mass Market Local Circuit
Switching/UNE-P ordefed by CLEC prior to March 11, 2005. The price for the embedded
base Mass Market Local Circuit Switching/UNE-P shall be the higher of {A) the rate CLEC
pald for the embedded base Mass Market Local Circull Switching/UNE-P as of June 15,
2004 plus one doitar or (B) the rate the state commission has established or establishes, H
any, between June 16, 2004 and March 11, 2005 for the Mass Market Local Clrcuil
Switching/UNE-P, pius one dolfar. CLEC shall be fully liable to SBC to pay such pricing
under the Agreement, including applicable tenms and conditions setting forth damages,
interest, and/or lete payment chames for failure fo comply with payment terms,
notwithstanding anything to the contrary in the underlying Agreement.

1.3.2  Consisient with Paragraphs 199 and 218 of the TRQ Remend Order, which recognize that
CLECs must have time to transition their embedded customer-base that is served using
Mass-Market Local Clrcuit Switching and UNE-P combinations to other facilities, inciuding
self-deployed switching and UNE loops, CLEC shall not be prohibited from ordering and
SBC shall provision () additional UNE-P access lines to serve CLEC's embedded

=
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customer-base and (i) moves and changes in UNE-P access fines to_serve CLEC's
embedded customer-base during the time that this Amendment Is in effect.

14 Consistent with Paragraph 100 of the TRO Remand Order, CLEC shail have the right to
verify and challénge SBC's Klentification of fiber-hased collocation arrangements in the
listed Tier 1 and Tier 2 wire centers as part of Track 2 of the Arbiiration.

141 the PUC determines that SBC's identification of fiber-based collocation arrangements is
in ervor and if the comection of such error results in change ta one or more wire center's
classification as a Tier 1 or Tier 2 wire center, the rates paid by CLEC for High-Capaoity
Loops and Transport shall be subiject to frue-up.

1.5 Consistent with Paragraph 234 of the TRO Remand Order, and recognizing that the

' designation of wire centers as Tier 1 and Tier 2 is depsndent on facts not within CLEC's
knowledge or control, GLEC shall undertake a reasonably diligent inquiry and shall seff-
certify, based on that inquiry, that its request for a High-Capacity Loop and/or Transport is
consistent with the requirements of the TRO Remand Order. SBC shall provision the
requested High-Capacity Loop andfor Transport according to standand provisioning
intervals and only after provisioning may it challenge CLEC's abllity to obtain ihe ngh-
Capacity Loop andfor Transport.

154 Ifitis subsequently determined that the CLEC's request for a Nigh-Capacity Loop andior
Transport s inconsistent with the requirements of the TRO Remand Ordar, the rates pald
by CLEC for High-Capacity Loops and Transpoit shail be subject to true-up.

1.5.2  Consistent with footnote 524 of the TRO Remand Order, High-Capacity Loops no longer
subject fo unbundiing under Section 251, shall be subject to true-up to the applicable

16 Consistent with Paragraph 133 of the TRO Remand Order, CLEC shall have the right to
retain and obtain dark fiber transport as an unbundled network element under Section 251
only on routes for which the wire cenler on one end is neither Tier 1 nor Tier 2.

CONVERSIONS: CLEC shall have the right to order and SBC shall provision conversions of
special access services to UNEs and UNE Combinations during the time this Amendment is in
effect; provided however, that CLEC (1) safisfies the tests set out in Paragraphs 584 through 599
ofiheTROand(ﬁtheUMEormeUNECombmatonmqneswdnsndsm}ectmmyoflhe
fransition plans identified in the TRO Remand Order. That is, CLEC may not seek to request the
cohversion of 3 special access clrcuit to a UNE or UNE combination unless the UNE itself or each
of the UNEs sought to be combined Is ordered fo be provided on an unbundied basis in the TRO
Remand Order.

COMMINGLED ARRANGEMENTS: CLEC shall have the right to order and SBC shall provision
the following commingled arangements consisting of the following High-Capacity Loops and
Transport required to be unbundied under Section 251 or subject to the transition plan set out in
the TRRO:

(@ UNE DS1 loop connected to:
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(N a commingled wholesale/special access 31 mux and DS3 or higher capacity
interoffice transport,! - -

(2) & UNE DS1 transport which is then connected to a commingled
wholesale/special access 3/1 mux and DS3 or higher capacity interoffice
transpor, - '

(3}  acommingled wholesalelspecial access DS1 transport,

(b) UNE DS1 transport connected to: _
{1) & commingled wholesale/special access 31 mux and DS3 or higher capacity
interoffice transpoit. -

() UNE DS2 transport connect to: - .
(1 a commingled wholesale/special access higher capacity interoffice transport.

18.1 SBC and CLEC shall establish and agree to a manual ordering process for the
commingled arangements identified in 1.6 above no later than 10 business days following the
effective date of this Amendment. Commingled amangements ordered by CLEC using the agreed-
upon manual ordering process shali be provisioned within the provisioning intervals afready
established by SBC for the wholesale service(s) with which CLEC requests a UNE be commingied.

18.2  SBC shall charge the rates for UNEs {or UNE combinations) that are commingled with
faclities or service oblained at wholesale (including, for example, speclal access services) on an
element-by-element basis, and such wholesale faciiies and services on a facilty-by-facility,
service-by-sarvice basis,

183  The Parties agree that the list of commingled amangemente identified in 1.6 above is not a
complete list of alt commingled armangements that ulimately may be made available to CLEC
following the concluslon of Track 2 of the Arbitration. The Parties’ disputes regarding the
availabiiity of other commingled arrangements &s wall as the process and procedures for ordering
commingled arrangements are part of Track 2 of the Arbitration.

8. TO THE EXTENT THE UNDERLYING AGREEMENT INCLUDES LINE SHARING PROVISIONS INCLUDE THE
FOLLOWING: The following provisions are hereby added to the Agreement specific to the High Frequency
Portion of the Loop™ (“HFPLY):

Grandfathered and New End-Users: SBC Texas will continue 1o provide access to the HFPL, where: (i)
prior to October 2, 2003, CLEC began providing DSL service to a particular end-user customer and
has not ceased providing DSL service o that customer (*Grandfathered End-Users™); andlor (if)
CLEC baginsbegan providing xDSL service to a particular end-user customer on or after October
2, 2003, and on or before the close of business December 3, 2004 ("New End-Users’). Such
access to the HFPL shall be pravided at the same monthiy racuning rate that SBC Texas cherged
prior 10 October 2, 2003 and shall continue for Grandfathered End-Users unil the earlier of. (1)
CLEC's xDSt.-base sarvice to the end-user customer is disconnected for whatever reason, or (2)
the FCC issues its Crder in its Biennial Review Proceeding or any other relevant govemment
action which modifies the FCC's HFPL grandfather claise estabiished in its Triennial Review Order
and as to New End-Users, the eadlier of: (1) and (2) immediately abave; or (3) October 2, 2006.

! “Higher capacity interoffice transport” must inciude any technology that is cffered or made avallable with that transport
on a regular of rouline basis, e.g., SONET. This requirament applies to &if referances ta “higher capacily Intercffice transport” in

this Section 1.6.
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Beginning Octobar 2, 2006, SBC Texas shall have no obiigation to continue o provide the HFPL
for CLEC o provide xDSL-based service to any New End-Users that CLEC began providing xDSL-
based service to over the HFPL on or after October 2, 2003 and before December 3, 2004, Rather,
effective October 2, 2006, CLEC must provide xDSL-based service to any such new end-user
customer(s) via a line spiitting amangement, oves a stand-alone xDSL Loop purchased from SBC
Texas, or through an altemate arangement, if any, that the Parties may negofiale. Any references
1o the HFPL being made avaliable as an unbundied network element or *UNE" are hereby deleted
from the underying Agreement. _ ‘
Except as prohibited or atherwise aflected by the Interim Onder, nothing in this Amendment shall affect the
general application and effectiveness of theglnterim Agreement's “change of law,’ “intervening kaw’,
“successor rates’ and/or any other similar provisions andjor rights under the Interim Agreement. The rights
and obligations set forth in this Amendment apply in addition t any other rights and obligations that may be
created by such intervening law, change in faw or other substantively simiar provision.

This Amendment shall be deemed to revise the rates, temms and provisions of the Agreement, including
without limitation all associated prices in the Agreement to the extent necessary to give effect to the terms
and conditions of this Amendment. In the event of a corflict between the terms and conditions of this
Amendment and the rates, terms and conditions of the Agreement, this Amendment shall govem, By way of
example only, if the Agreement provides that a combination of UNEs must be provided by SBC Texas,
CLEC may not obtsin a combinetion including one o more elements affected by Section 1.0 *Declassified
Elements No Longer Required,” above. By way of additional example only, if the Agreement provides (or
assumes) that a UNE must be provided by SBC Texas, elements affected by Section 1.0 “Declassified
Flements No Longer Required™ are, nonetheless, not required to be provided, except to the limited extent
set forth in Section 1.0 “Elemants No Longer Required” and In such case, any rates for Elements No Longer
Required undet the Agreement shall be desmed renioved from the Pricing Scheduie to the Agreement.

This Amendment may require that certain sections of the Agreement shall be repiaced and/or modified by
the provisions set forth In this Amendment including without limitation certain sections not explicitly identified
in this Amendment. The Parties agree that such replecement andior modification shal be accomplished
without the necessity of physically removing and replacing or modifying such tanguage throughout the
Agreemant, Rather, the Agresment shall automatically be deemed to be modified by way of this Amendment
to the extent necessary to implement the provisions of this Amendment.

Nothing in this Amendment shall ba deemed to affect the right of a Party to exercise any rights it may have
under the Interim Agreement including, without imitation, its intervening law rights, any rights of termination,
andfor any other righte available o either Party under the interim Agreemant.

Afthough It s not necessary to giveeffecuométenm and conditions of this Amendment, including pricing
provisicns, upon written request of eithet Party, the Parties may amend any and all Interim Agreement rates
andfor pricing schedules to formally conform the Interim Agreement to refiect the temns and conditions of
this Amendment.

Notwithstanding any conirary provision in the Interim Agresment, this Amendment, or any applicable S8C
tarift, nothing contained in the Inferim Agreement, this Amendment, or any applicable SBC tariff shall limit
SBC Texas's right to appeal, seek reconsidesation of or otherwise seek to have stayed, modified, reversed
arinvalidated any order, rule, regulation, decision, ondinance or statute (ssued by the Texas PUC, the FCC,
any court or any other governmantal authority refated to, cancerming, or that may affect SBG Texas's
obligations under the Intarim Agreement, this Amendment, any applicable SBC tariff, or applicable law.

\O
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PERFORMANCE MEASURES and REMEDY PLAN: The performance measures and the existing remedy
plan contained in the T2A for ordering, provisioning and maintenance shall apply 1o all High-Capacity Loops
and Transport, and all Mass-Market Switching/UNE-P access lfines during the period in which this
Amendment is effective.

In entering Into this Amendment, neither Party is waiving, and each Party hereby expressly reserves, any of the
rights, remedies or arguments it may have at law or under the imarvening iaw or reguiatory change provisions in
the underlying Agreement (including intervening law rights asserted by either Party via wriften notice predating
this Amendment) with respect to any orders, declsions, legistation or proceedings and any remands thereof,
including, without limitation, the following actions, to the extant the Parties have not yet fully incorporated them
into this Agreement or which may be the subject of further govemment review: Verizon v. FCC, et. &f, 335 U.S.
467 {2002); USTA, 6t &l v. FCC, 260 F.3d 415 (D.C. Cir, 2002) and following renfand and appeal, USTA v. FCC,
359 F.3d 554 (D.C. Cir. 2004); the FCC's Triennial Review Order (rel. Aug. 21, 2003) including, without
limitation, the FCC’s MDU Reconsideration Order (FCC 04-191) {rel. Aug. 9, 2004) and the FCC's Order on
Reconsideration (FCC 04-248) (rel. Oct. 18, 2004); the FCC’s Triennial Review Remand Order (rél. Feb. 4,
2005), WC Docket No. 04-313; CC Dacket No. 01-338; and the FCC's Order on Remand and Report and Order
in CC Dockets No. 96-98 and 39-68, 16 FCC Red 9151 {2001), {rel. Aprit 27, 2001), which was remarxed in
WorkdCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). The Parties further acknowiedge and agree that this
Amendment is to effectuate an Interim Agreement for a finits period of time to afford the Texas PUC and the
Parties additional time to finalize a successor intercannection agreement based upcn the provisions st forth
herein. Therefore, the Paries acknowledge and agree that: (f) because this Amendment s to effectuate an
interim Agreement and not a final 251/252 Interconnection Agreement between the Parties; and (i) effectively
incorporates pricing changes Info the Interim Agreement and (iil) the Intatim Agreement contains certain
albitrated provisions; and (ili) portions of the Interim Agreement are the result of CLEC's prior decision to optinto
the T2A Agreement ar parts thereaf, that no aspectiprovisions of this Interim Agreement qualify for portability into
llincks o any other state under 220 ILCS 5/13-801(b) ("lllinois Law"), Condition 27 of the Merger Order issued by
the lliinois Commerce Commission in Docket No. 98-0555 {*Condition 27°) or any other state or federal statute,
regulation, order or legal obligation (collectively "Law’), if any.

\
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

\
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In the matter, on the Commission’s own motion, to )
consider Ameritech Michigan’s compliance with )
the competitive checklist in Section 271 of the ) Case No. U-12320
federal Telecommunications Act of 1996. )

)
In the matter, on the Commission’s own motion, to )
commence a collaborative proceeding to monitor and )
facilitate implementation of Accessible Letters issued ) Case No. U-14447
)
)

by SBC Michigan and Verizon.

At the February 28, 2005 meeting of the Michigan Public Service Commission in Lansing,
Michigan.
PRESENT: Hon. J. Peter Lark, Chair

Hon. Robert B. Nelson, Commissioner
Hon. Laura Chappelle, Commissioner

ORDER COMMENCING A COLLABORATIVE PROCEEDING

On February 16, 2005, MCImetro Access Transmission Services LLC (MClmetro), which is a
competitive local exchange carrier (CLEC) pursuant to the federal Telecomununications Act of
1996, 47 USC 251 et seq. (FTA), filed objections to certain proposals émd pronouncements made
in five ‘;Accessiblc Letters” dated February 10 and 11, 2005 by SBC Michigan (SBC), which is an
incumbent local exchange catrier (ILEC) under the FTA. Other CLECs quickly followed suit.

On February 18, 2005, LDMI Telecommunications, Inc. (LDMI), also filed objections to the

five Accessible Letters.



On February 23, 2005, Talk America Inc., filed objections to one of the five Accessible
Letters.

On Febrary 23, 2005, TelNet Worldwide, Inc., Quick Communications, Inc. d/b/a Quick
Connect USA, Superior Technologies, Inc. d/b/a/ Superior Spectrum, Inc., CMC Telecom, Inc.,
Grid4 Communications, Inc., and Zenk Group Ltd. d/b/a Planet Access ﬁled comments in support
of the objections raised by MClmetro and LDML.

On February 23, 2005, X0 Communications, Iac, (X0), filed objections to one of the five
Accessible Letters,

On February 23, 2003, SBC filed its response to the objections filed by MClImetro and LDML

Acscessible Letter No. CLECAMO05-037 (AL—37); which is dated February 10, 20035, states that
SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs “beginning as
carly as March 10, 2005.” AL-37, p.1. Accessible Letter No. CLECALL05-017 (AL-17) and
Accessible Letter No. CLECALL05-018 (AL-18), which are each dated February 11, 2005, state
that SBC will not acceﬁt new, migration, or move local service requests (LSRs) for mass market
unbundled local switching (ULS) and unbundled network eclement-platform (UNE-P) on or after
March 11, 2003, notwithstanding the terms of any interconnecfion agreements or applicable tariffs.
In AL~18, SBC additionally states that effective March 11, 2005, it will begin charging CLECs a
$1 surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALLO5-019 (AL-1 9
and Accessible Letter No. CLECALL05-020 (AL-20), which are each dated February 11, 2005,
state that as of March 11, 2005 SBC will no longer accept new, migration, or move LSRs for
certain DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport,

and dark fiber loops. Also, in AL-20, SBC states that beginning March 11, 2005, it will be
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charging increased rates for the embedded base of DS1 and DS3 high capacity loops, DS1 and
DS3 dedicated transport, dark fiber transport, and dark fiber loops. y’

The CLECs maintain that SBC has no unilateral right to change its wholesale tariffs,
According to them, the Commission established a procedure in Case No. U-12320 whereby SBC
must provide the CLECs with a 30-day notice of its intent to change any of its tariff provisions.
The CLECs also point out that the Commission allowed a CLEC to object to SBC’s proposed
actions withiﬁ two weeks of SBC’s notice. In short, the CLECs insist that SBC may not uni-
laterally revise the rates, terms, and conditions under which SBC provisions wholesale telephone
services. The CLECs seek a Commission order (1) establishing a proceeding to address the
changes proposed by SBC, (2) prohibiting SBC from withdrawing its wholesale tariff until com-
pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements
as they presently exist, (4) barring SBC from enforcing or implementing the Accessibility Letters
until issuance of a final order in this proceeding, (5} directing SBC to continue to accept and
provision new, migration, or move LSRs for mass market unbundled local switching (ULS) and
unbundled network element-platform (UNE-P) until further order of the Commission, (6) directing
SBC to continue to accept and provision new, migration, or move LSRs for certain DS1 and 1S3
high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport, and dark ﬁberr loops
until further order of the Commission, and directing SBC not to increase the rates it charges for

UNE-P, DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport,

and dark fiber loops until further order of the Commission.

lAlthough not contained in the record of the Case No. U-12320 docket, which is limited to
consideration of issues related to Ameritech Michigan’s compliance with the competitive checklist
in Section 271 of the FTA, the Commission is also aware that Verizon has issued at least two
similar Accessible Letters. The arghments raised by the CLECs with regard to SBC’s proposed
actions apply with equal force to the actions proposed by Verizon.

Page 3
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SBC responds by arguing that the modifications set forth in its Accessibility Letters are fully
consistent with the Federal Communications Commission’s (FCC) recent February 4, 2005 order
regérding unbundling obligations of ILECs? and must therefore be honored by the CLECs and the
Commission. According to SBC, the CLECs’ objections are directly contrary to the recent rulings
of the FCC. SBC states that the FCC has established a nationwide bar on unbundling as follows:

1. AnILEC is not required to provide access to local circuit switching on an
unbundled basis to requesting telecommunications carriers for the purpose of
serving end-user customers using DSO capacity loops. 47 C.F.R. §

51.319(dy2)(3).

2. Requesting carriers may not obtain new local switching as an UNE. Id.
§ 51.319(d)(2)(iii).

3. ILECs have no obligation to provide CLECs with unbundled access to mass
market local circuit switching, TRQ Remand Order 7 5.

4. The FCC’s transition plan does not permit CLECs to add new switching UNEs,
Id.

5. The FCC did not impose a Section 251 unbundling requirement for mass market
local cireuit switching nationwide. Id. f 199.

6. The FCC found that the disincentives to investmeni posed by the availability of
unbundled switching, in combination with unbundled loops and shared
transport, justify a nationwide bar ont such unbundling. Id. 9 204.

7. The FCC found that continued availability of unbundled mass market switching
would impose significant costs in the form of decreased investment incentives,
and therefore determined not to unbundle that network element. Id. § 210.

8. The FCC found that unbundling would seriously undermine infrastructure
investment and hinder the development of genuine, facilities-based competition.
149218,

According to SBC, the FCC’s unbundling bar applies with equal force to network elements,

such as shared transport, which can only be provided in conjunction with switching. SBC also

In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC
Docket No. 01-338. (TRO Remand Order). :
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asserts that the FCC reached a similar result with regard to signaling ( 544) and for certain
databases used in routing calls (1 551). Therefore, SBC maintains that, given the FCC’s bar on
unbundled switching, it cannot be forced to provide unbundled access to any switch-related UNEs.
SBC next argues that the Commission should reject the CLECs ’r‘effoﬂs to link their objections
to Case No, U-12320 and Section 271 of the FTA. According to SBC, the Commission has no
decision making authority under Section 271. Further, SBC mainsains that Section 271 focuses on
“just, reasonable, and non-discriininatory” pricing rather than on total element long run incre- -
mental cost (TELRIC) pricing, which it claims wiil be perpetuated by adoption of the CLECs”
objections, Further, SBC insists that Section 271 provides no support for continuing its required
provision of UNE combinations. Finally, SBC argues that the Commission and the CLECs are
powerless to ignore the FCC’s holdings or otherwise delay SBC’s implementation of the FCC’s
pricing determinations,
The Commission finds that the objections filed by the CLECs have merit. In Paragraph

No. 233 of the FCC’s February 4 order, the FCC stated:

We expect that incumbent LECs and competing carriers will implement the

Commission’s findings as directed by section 252 of the Act. Thus, carviers must

implement changes to their interconnection agreemenis consistent with our

conciusions in this Order. We note that the failure of an incumbent LEC or a

competitive LEC to negotiate in good faith under section 251(c)(1) of the Act and

our implementing rules may subject that party to enforcement action. Thus, the

incumbent LEC and competitive LEC must negotiate in good faith regarding any

rates, terms, and conditions necessary to implement our rule changes. We expect

that parties to the negotiating process will not unreasonably delay implementation

of the conclusions adopted in this Order. We encourage the state commissions (o

monitor this area closely to ensure that parties do not engage in unnecessary delay.

Paragraph No. 233 (Emphasis added).

The emphasized portion of Paragraph No, 233 indicates that the FCC did not contemplate that

ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements

necessary to implement the FCC’s findings in the February 4 order. It also clearly indicates that
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this Commission has an important role in the process by which ILECs and CLECs resolve their
differences tﬁrough good faith negotiations. Indeed, the Commiésion was speciﬁc;Hy encouraged
by the FCC to monitor implementation of the Accessible Letters issued by SBC and Verizon to
ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the
FCC’s order indicates that SBC must immediately process a request for access to a dedicated
transpoft or high dapacity loop UNE and it can challenge the provision of such UNEs “through the
dispute resolution procedures provided for in its interconnection agreements.”

Given the urgency of the ¢ircumstances, the Commission finds that it should immediately
commence a collaborative process for implementation of Accessible Letiers issued by SBC
Michigan and_Veﬂéon. In 50 doing, the Commission observes that the change of law provisions
contained in the parties’ interconnection agreements must be followed.

To avoid confusion, the Commission finds that a new proceeding that is devoted specifically
to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC
and Verizon should be commenced. Docket items 6, 7, 8, 9, 10, 11, 12, and 13 that currently
appedr in Case No. U-12320 should be placed into the docket file for Case No. U-14447. All
additionai pleadings related to rimplcmcntation of Accessible Letters issued by SBC and Verizon
s]itmld also be placed solely in the docket-for Case No. U-14447.

The Commission intends; that the collaborative proceeding should be limited in scope and
duration. The Commission has selected the Director of its Telecommunications Division, Orjiakor
Isiogu, to oversee all collaborative efforts. The Commission alsa directs that the collaborative
process be conducted in a manner that will bring it to a successful end in no more than 45 days.

During the time that the collaborative process is ongoing, the Commission directs that SBC

and Verizon may bill the CLECs at the rate effective March 11, 2005, however, the ILECs may
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not take any collection actions against the CLECs for the portion of the bill caused by the increase
on March 11, 2005. To ensure that there will be no undue beneﬁt to the CLECs o; harm to the
ILECs due to the delay associated with the collaborative process, the Commission will also dirﬁét
that there will be a true-up proceeding at the end of the collaborative process that will determine
how rates and charges will be adjusted retroactively to March 11, 2005.%

The Commission has selected Case No. U-14447 for participation in its Electronic Filings
Program. The Commission recognizes that all filers may not have the computer equipment or-
access to the Internet necessary to submit documents electronically. Therefore, filers may submit
documents in the traditional paper format ahd mail them to the; Executive Secretary, Michigan
Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 48909.
Otherwise, all documents filed in this case must be submitted in both paper and electronic
versions. An original and four paper ‘copics and an electronic copy i the éortable document
format (PDF) should be filed with the Commission. Requirements and instructions for filing
electronic documents can be found in the Electronic Filings Users Manual at:
http://efile.mpsc.cis.state.mi.us/efile/usersmanual.pdf. The application for account and letter of
assurance are Jocated at hitp://efile.mpsc.cis.state.mi.us/efile/help. You may contact the
Commission Staff at (517) 241-6170 or by e-mail at mpsceﬁlecases@michiga;m.gov with questions

and to obtain access privileges prior to filing.

The Commission FINDS that:
a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the

Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 USC 151

*See, Paragraph 228 and footnote 630 of the FCC’s February 4, 2005 order.
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq,; and the Commission’s Rules of Practice
and Procedure, as amended, 1999 AC, R 460.17101 et seq. )

b. A collaborative process sheuld be commenced in Case No. U-14447 for monitoring and
facilitating the implementation of the Accessible Letiers issued by SBC and Verizon.

¢. Pending completion of the collaborative process, SBC and Verizon may bill the CLECs a
the rate effective March 11, 2005, however, SBC and Verizon may not take any collection actions
against the CLECS for the portion of the bill caused by the increase on March 11, 2005.

d. Following completion of the collaborative process, a true-up proceeding should be

conducted to adjust rates and charges retroactively to March 11, 20035,

THERETFORE, IT IS ORDERED that:

A. A collaborative process is commenced in Case No. U-14447 for monﬁtoring and
facilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon,

B. Pending completion of the collaborative process and further order of the Commission,
SBC Michigan and Verizon shall refraining from collecting any billed rate arising from imple-

mentation of any of the changes described in their Accessible Letters.
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The Commission reserves jurisdiction and may issue further orders as necessary.

MICHIGAN PUBLIC SERVICE COMMISSION

/sf J. Peter Lark
Chair

(SEAL)

/s{ Robert B, Nelson
Commissioner

/s/ Laura Chappelle
Commissioner

By ifs action of February 28, 2005.

{8/ Mary Jo Kunkle
Its Executive Secretary
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The Commission reserves jurisdiction and may issue further orders as necessary.

By its action of February 28, 2005.

Its Executive Secretary
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

-

In Re: :
- Docket No. 041269-TL
Petition to Establish Generic Docket to

Consider Amendments to Interconnection

Agreements Resulting From Changes of Law

"Filed: March 4, 2005

BELLSOUTH TELECOMMUNICATIONS INC.’S
RESPONSE IN OPPOSITION TO PETITION FOR EMERGENCY RELIEF
FILED BY NUVOX, XSPEDIUS, KMC 111, AND KMC V

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the Florida
Public Service Commission (“Commission”) deny the Petition for Emergency Relief (“Petition™)
filed by NuVox, Xspedius, KMC 11, and KMV V (“Joint Petitioners”) on March I, 2005. The
Petition misconstrues binding federal law as well as the parties’ agreement regarding procedural
matters in the pending 252 arbitration, and this Commission should reject it.

BACKGROUND

On February 4, 2005, the Federal Communications Commission (“FCC”) released its
permanent unbundling rules in the Triennmial Review Remand Order (“TRRO). The TRRO
identified a number of former Unbundled Network Elements (“UNEs”), such as switching, for
which there is no section 251 unbundling obligation.! In addition to switching, former UNEs
include high capacity loops in specified central offices,” dedicated transport between a number of

central offices having certain characteristics,” entrance facilities,' and dark fiber’ The FCC,

' TRRO, 4 199 (“Applying the court’s guidance to the record before us, we impose no section 251
unbundling requirement for mass market local circuit switching nationwide.” (footnote omitted).

2 TRRO, Y 174 (DS3 loops), 178 (DS1 loops).

* TRRO, 1 126 (DS1 transport), 129 (DS3 transport).

* TRRO, 4 137 (entrance facilities). '

* TRRO, 9] 133 (dark fiber transport), 182 (dark fiber loops).



recognizing that it removed significant unbundling obligations formerly placed on incumbent
local Vexchange carriers, adopted transition plans to move the embedded base of these former
UNEs to alternative serving arrangements.® In each instance; the FCC un;quivocally stated that
the tﬁnsiti_on period for each of these former UNEs -- loops, transport, and switching -- would
commence on March 11, 2005.” |

While the FCC explicitly addressed how to transition the embedded base of these former
UNEs through change of law provisions in existing interconnection agreements, the FCC tock a
dif_fe;ent direction with regard to the issue of “new adds.” For new adds, the FCC’s belief “that
the impairment framework we adopt is self-effectuating” controls.® Instead of requiring that the
ILECs continue to allow CLECs to order more of the former UNEs during the transition period,
the FCC provided that no “new adds” would be allowed. For example, with regard to switching
the FCC explained “[t]his transition period shall apply only to the embedded customer base, and
does not permit competitive LECs to add new customers using unbundled access to local circuit

159

switching.”” The FCC made similar findings concerning certain transport routes and certain high

capacity loops.” The FCC specifically found: “[t]his transition period shall apply only to the

5 TRRO, 1 142 (transport), 195 (loops), 226 (switching).
" TRRO, 11 143 (transport), 196 (loops) 227 (switching).
Y TRRO, 1B

® TRRO, Y 199; see also 47 CF.R. § 51.319(d)2)(iii) (“[r]equesting carrier may not obtain new local
switching as an unbundled network clement.”). The new local switching rule makes clear that the prohibition
against new UNE-Ps applies to new lines. Switching is defined to include line-side facilities, trunk side facilities,
and all the features, functionalities and capabilities of the local switch. TRRO, 9 200. When a requesting carrier
purchases the unbundied local switching element, it obtains all switching features in a single element on a per-line
basis. 7RO, at 433; the TRRO retained this definition (TRRO, n. §29). Thus, the switching UNE means the port
and functionalities on a per-line basis and the prohibition against new adds applies to the element itself — thus, the
federal rule applies to lines.

W TRRO, 9 142, 195; see also 47 C.FR. § 51319 (e)(2)(D), (ii), (iii), and (iv) (ILEC is not require to
provide unbundied access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber
transport as unbundled network elements); and 47 C.F.R. § 51.319 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting
carrier may not obtain new DS1, D83, and dark fiber transport as unbundled network elements), Attached as



embedded customer base, and does not permit competitive LECs to add new UNE-P

arrangements using unbundled access to local circuit switching pursuant to section 251 (c)(3)

except as otherwise specified in this Order.”'!

The FCC clearly intended these provisions regarding “new adds” to be self-effectuating,
First, the FCC specifically stated that “[gliven the need. for prompt action, the requirements set
forth herein shall take effect on March 11, 2005 ....”'* Second, the FCC expressly stated ifs order
would not ... supersede any alternative arrangements that carriers voluntarily have negotiated
on a commercial basis ...,”" conspicuouély omitting any similar intent not to supercede
conflicting provisions of existing interconnection agreements. Consequently, in order to have
any meaning, the TRRO’s provisions precluding the ordering of “new adds” have to have effect
as of March 11, 2005. |

Joint Petitioners cannot circumvent the FCC’s intention by relying on paragraphs 227 and
233 of the TRRO. Paragraph 227 provides that “[t]he transition peried shall apply only to the
embedded customer base, and does not permit competitive LECs to add new UNE-P
arrangements using unbundled access to local circuit switching pursuant to _section 251(c)(3)
except as otherwise specified in this Order.”” Paragraph 233 of the TRRO addresses changes to
interconnection agreements.

Footnote 627 of Paragraph 227 modifies the “except as otherwise specified” clause.

Footnote 627 makes clear that, when the FCC stated “except as otherwise specified in the

Exhibit A is BellSouth’s letter to the FCC in which it specifics the nonimpairment wire centers.- BellSouth stated
plainly that “{tJo the extent any party is concerned about the methodology BellSouth has employed or the wire
centers identified on the enclosed list in which the nonimpairment thresholds have been met, it should bring that
concern to the [FCC’s] attention.” Thus, BellSouth is not seeking “unilaterally” to determine where no obligation to
unbundle high-capacity loops, transport, and dark fiber exists.

"' TRRO, 9227 (footnote omitted).
" TRRO, ¥ 235.
B3 TRRO, 9 199, Alsc 19 148, 198.



Order,” it was referring to continued access to shared transport, signaling and call-related
databases and was not making an implicit reference to the change of law process. In addition,
the clear meaning of the “except as otherwise specified” language in parz:graph 227 is obvious
from the very next paragraph of the TRRO. In paragraph 228, the FCC held that the “transition
mechanism adopted here is simply a default process, and pursuant to section 252(a)(1), carriers
remain free to negotiate alternative arrangements superseding this transition period.” The
availability of voluntarily negotiated interconnection agreements for interested carriers is also
“othemise specified in the Order” but has no impact on the prohibition against new adds.
Consequently, if a CLEC and an ILEC had voluntarily negotiated an agreement uﬁder Section
252 pursuant to which the ILEC voluntarily agreéd to provide UNE-P or switching at a rate other
than TELRIC, the FCC did not intend to interfere with that voluntarily adopted obligation. For
instance, BellSouth has agreed to provide switching to customers with four lines or more in
certain Metropolitan Statistical Areas (e.g., enterprise customers) at a market rate of $14. By
including the ;‘except as otherwise specified” in paragraph 227 and acknowledging carriers’
ability to freely negotiate alternative arrangements in paragraph 228, the FCC made clear that it
did not intend to override those provisions.

Likewise, Joint Pefitioners’ focus on the interconnection agreement portion of the
sentence in paragraph 233, ignores the “consistent with our conclusions in this Ordet” clause.
To be consistent with the conclusions in the Order, the transition plan for the embedded base of
UNE-Ps will be implemented via the change of law process, but the prohibition against new
UNE-Ps (and other UNEs) is self-effectuating. The first two sentences of paragraph 233 simply
confirm that changes to the interconnection agreement should be consistent with the framework

established in the TRRO, whether self-effectuating or via change of law.



Thus, Joint Petitioners have ignored the FCC’s clear statement of intent and their
complaints concerning BellSouth’s announced intent to reject orders for these former UNEs on
March 11, 2005 is meritless. Joint Petitioners’ raise two arguments. l:“irst, Joint Petitioners
argue that BellSouth has obligations under existing inte;connection agreements to continue to
accept orders for these former UNEs until those interconnection agreements are changed.
Second, Joint Petitioners contends a procedural agreement in the pending arbitration between the
parties requires BellSouth to continue to provide these UNEs. Neither argument is correct,

ARGUMENT
A. The FCC’s Bar On “New Adds” Is Self-Effectuating And Relieves
BellSouth Of Any Obligation Under Its Interconnection Agreements To
Provide These Former UNEs To Joint Petitioners.

BellSouth does not dispute that its interconnection agreements contain change of law
provisions; however, that is not the issue here. If the FCC had held that Joint Petitioners could
continue to add more former UNEs until the interconnection agreements were changed pursuant
to the change of law provisions found in interconnection agreements, or even if it had been silent
on the question of “new adds,” then presumably no dispute would exist between Joint Petitioners
and BellSouth. Neither situation is thé case here, however, and Joint Petfitioners’ motion
disregards what the FCC actually said in the TRRO.

The new rules unequivocally state carriers that may not obtain new UNEs, and the FCC
said uneQuivocally that there would be a transition period for embedded UNEs that would begin
on March 11, 2005 that would last 12 months: “we adopt a transition pl_an that requires

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements

within twelve months of the effective date of this order.”'* The FCC made almost identical

' TRRO, §199.



findings with respect to high-capacity loops and transport, holding that its transition rules “do not
permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] .

-

. » where the Commission has determined that no section 251(c)(3) unbundling requirement

15 The FCC also said unequivocally that this “transition period shall apply only to the

exists.
embedded customer base, and does not permit competitive LECs to add new customers using
unbundled access to local circuit switching.”"®* How much clearer could the FCC be?

Joint Petitioners contend that notwithstanding the clear language of the TRRO -- there
will be a transition period, it will begin on March 11, 20035, and there will be no “new adds”
during that transition period -- the FCC really didn’t mean what it said. Evidently, Joint
Petitioners believe that BellSouth is obligated to centinﬁe to provide new UNESs until its contract
with BellSouth is amended pursuant to change of law provisions therein. Joint Petitioners’ belief
is wholly inconsistent with the language of the TRRO and is flatly contradicted by the federal
rules.!”

First, the FCC understood that existing interconnection agreements often contained
“change of law” provisions. For instance, the FCC specifically contemplated that the contract
provisions for the transition of the embedded base of former UNEs would be effectuated through
the change of law process. Further, the FCC provided that throughout the 12-month transition
period (during which the FCC clearly said there would be no “new adds™) CLECs would

continue to have access to the embedded UNE-Ps during the transition period, but at the

commission-approved TELRIC rate “plus one dollar”, until the migration of the embedded base

'> TRRG, % 142, 195; see alse 47 C.F.R. § 51.319 (e})(i), (ii), {iii), and (iv) (ILEC is not require to
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber
transport as unbundled network elements); gnd 47 C.F.R. § 51.319 (a)(@)(iii), (a)(5)(iii), and (a)(6) (requesting
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements).

16 Id.

'7 Notably, Joint Petitioners” Motion is devoid of a single reference to the rules.



was conrlplf:tf:.18 Finally, the FCC made the increase in the rates of the former UNEs retroactive
to the effective date of the order to preclude gaming by the CLECs during the negotiation
process.'” )

The FCC’s obvious reason for making the increasﬁed rates retroactive 18 to keep CLECs
from unnecessarily delaying the amendment prc;cess and gaming the systém by postponing the
date for the higher rates applicable to the embedded base of UNEs. It is equally clear that the
FCC did not dircctly address amending existing interconnection agreements to eliminate any
requirement that incumbent local exchange carriers (“ILECs”) provide new UNEs. If the FCC
had intended to ailow CLECs fo continue to add new UNEs until the interconnection agreements
were amended, it could have easily said so. It did not, Instead, it specifically provided that the
transition period did not authorize new adds.”® The only reasonable, logical and legally sound
conclusion is that the provisions prohibiting new adds was intended by the FCC to be self-
effectuating,

There is no question that the FCC has the legal authority to create a self-effectuating
change to existing interconnection agreements as it has done here. Indeed, in the TRO, the FCC
decided not to make its décisions self-executing. See TRO, § 700 (“many of our_decisions in this
order will not be self-executing”™). The FCC’s authority to make self-effectuating changes exists

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract terms of

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “[fjor all

%14

¥ TRRO, n. 630. Thus, if Joint Petitioners ultimately executed a interconnection agreement amendment on
May 11, 2005, the transition period rates would apply as of March 11, 2005 and Joint Petitioners would need to
make a true-up payment to BellSouth.

 BeliSouth will permit feature changes on Joint Petitioners embedded base of customets; however, the
FCC was clear that CLECs could not continue to increase its embedded base. See 51.319(d)(2)(iii); 51.319 {e)(2)(i),
(i1), (iii}, and (iv}; and 51.319 (a)(4)(iii), (a}(5)(iii), and (a)(6).



contracts filed with the FCC, it is well-established that ‘the Commission has the power to
prescribe a change in contract rates when it finds them to be unlawful and to mo‘dify other
provisions of private contracts when necessziry to serve the public intelfest.:” Cable & Wireless,
P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999} (quoting Western Um’on Tel Co. v.
FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987).”! | | |

. The FCC was very clear in the TRRO that access to UNEs without impairment was
contrary to the public inferest and must stop. Notably, the FCC held that “it is now clear . . . that,
in many areas, UNE-P has been a disincentive to competitive LECs’ infrastructure inx\:estment..”22
Also, the FCC held. “we bar unbundling to the extent there is any impairment wheré — as here —
unbundling would seriouslyl' undermine infrastructure investment and hinder the development of
genuine facilities-based competition.”” Likewise, the FCC held that “the coﬁtinued availability
of unbundled mass market switching would impose significant costs in the form of decreased
investment incentives.”*

The FCC has applied Mobile-Sierra to require a ‘ﬁ'esh look at contracts between ILECs
and CMRS providers executed before the 1996 Telecommunications Act in light of the
reciprocal compensation provisions of §251(b)(5) of the Act. In relevant part, citing Western

Union Tel. Co. v. FCC, the FCC explained that “[c]ourts have held the Commission has the

power ... to modify ... provisions of private contracts when necessary to serve the public

2 Citing, in turn, FPC v. Sierra Pac. Power Co., 350 U.S. 348, 353-55 (1956) and United Gas Co. v.
Mobile Gas Corp., 350 U.S. 332, 344 (1956) (the FCC has the power to set aside any contract which it determines tc
be "unjust, unreasonable, unduly discriminatory, or preferential."). ‘

2 TRRO, Y 218.
2 TRRO, 1 218.
* IRRO, 1195.



interest.” First Report and Order, 11 FCC Red 15499, § 1095 (1996) (additional citations

That these interconnection agreements are filed with and ap;)roved by the state
commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts
when it is in the public interest to do so. While -Cable & Wireless P.L.C. v FCC applied to “all
contracts filed with the FCC,”*® the reference to “filing” means that decision applies to all
contracts and other agreements that are subject to the FCC'’s authority not just contracts actually
filed with the FCC. See AT&T Corp. v. lowa Utils. Bd., 525 U.S. 380, 381 (1999). Thus, as the
Supreme Cowrt made clear in fowa Ulilities Bd., state commissions perform their functions
subject to FCC rules designed to implement the statute and establish the public interest. The
FCC has enacted new rules designed to further the public interest by finding “the confinued
availability of unbundled mass market switching would impose sigﬁiﬁcant costs in the form of

727 As a matter of national public policy, unbundled switching

decreased investment incentives
adversely impacts the public by creating disincentives for the creation of facilities-’based
competition — which competition has been found to be the fundamental objective‘ of the Act. The
FCC has spoken -- and Joint Pétitioners cannot ignore its message by hiding behind

interconnection agreements that have been modified by the self-effectuating new rules to address

the national public policy and the objectives of the Act.

¥ In the Local Competition Order, the FCC modified pre-existing agreements as of the effective dates of its
new rules — just as it did in the TRRO.

% Cable & Wireless, 166 F.3d at 1231.

* See n. 16, IBD Mobile Communications, Inc. v. COMSAT Corp, Memorandum Opinion and Order, 16
FCC Red 11474, 4 16 n. 50 (2001). (The FCC explained that “Sierra-Mobile analysis does not apply to
interconnection agreements simply cannot apply, particularly where the FCC’s current order, by its own terms,
appears 1o dictate a different requirernent™).



The FCC has full authority to issue a self-effectuating order that eliminated CLECs’
ability to add new UNEs after March 11, 2005. That existing interconnection agreements have
not been formally modified to implement that finding is irrelevant. Through the TRRO the FCC
has exercised its authoﬁty in a.manner that trumps Joint Peﬁitioners" individual contracts and
BellSouth has no obligation to provide new I.IﬁEs to Joint Petitioners on or after March 11,
200s.

B. The Joint Petitioners® Claims Regarding the Scope of the Abeyance Agreement
Are Meritless and Should Be Rejected.

The Joint Petitioners’ second argument in support of the Emergency Petition is premised
on an erroneous interpretation of the parties” procedural agreement in June 2004 to suspend the
cutrent arbitration proceedings for 90 days (“Abeyance Agreement”). Specifically, the Joint
Petitioners are attempting to manipulate the Abeyance Agreement by improperly expanding its
scope to apply to the TRRO. This manipulation is designed to avoid operating pursuant to the
FCC’s most recent pronouncement of BellSouth’s obligations under the Act. Indeed, the Joint
Petitioners’ entire argument is premised on a fictitious (and nonsensical) agreement between the
parties to not invoke the change in law obligations in the current Interconnection Agreement
(“Current Agreement”) for the T7RRO or for any other FCC Order that follows or is tangentially
related to United States Telecom Ass’'n v. FCC, 359 F.3d 554 (D.C. Circuit 2004) (“USTA 1I).
There was never such an agreement. And, as established below, the Joint Petitioners’ arguments
are nothing more than a desperate ploy to gain a competitive advantage over other CLECs that is
devoid of any evidence in support and is ultimately irrelevant to implementing the FCC’s “no
new adds” requirements on March 11, 200S. |

a. The Abeyance Agreement Only Applies to Change of Law Obligations
and Thus Is Inapplicable.
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First, assuming arguendo that there was no dispute as to the scope of the Abeyance
Agreement (which is denied by BellSouth), that agreement does not in any way restrict
BellSouth’s ﬁghts under the TRRO. In the Emergency Peﬁtion, the Joint i’etitioners effectively
concede that the Abeyance Agreement is limited in appl?cation to “changes of law” requiring
negotiation and amendment under the Current Agreement. As stated abo§e, the FCC’S bar on
“new adds” beginning March 11, 2005 does not trigger the parties’ “change of law” obligations
under the Current Agreement because it is self-effectuating. Simply put, the FCC trumped the
parties’ change of law obligations as well as any ancillary agreement, if one existed, regarding
those obligations.*® Consequently, the parties are relieved of those obligations in order to
implement the FCC’s “no new adds” requirement from the TRRO. Thus, even accepting the
Joint Petitioners’ description and interpretation of the Abeyance Agreement (which BellSouth
» 29

does not), that agreement does not impact BellSouth’s rights under the TRRO for “new adds.

b. The Parties Never Agreed to Expand the Abeyance Agreement to Include
the TRRO.

While BellSouth submits that the FCC’s no “new adds” requirement is not a change of
law that requires amendment of the Current Agreement under the terms thereof, the Joint

Petitioners’ arguments still fail if the Commission finds differently. Contrary to the Joint

* For the reasons discussed above, even assuming that BellSouth agreed with the Joint Petitioners’
description of the scope of the Abeyance Agreement (which it does not), the Mobile-Sierra doctrine mandates that
the parties be relieved of complying with those obligations to serve the public interest. Cable & Wireless, P.L.C. v.
FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) {quoting Western Union Tel. Co. v. FCC, 815 F.2d 1495, 1501 (D.C.
Cir. 1987) (“For all contracts filed with the FCC, it is well-established that ‘the Commission has the power to
prescribe a change in contract rates when it finds them to be unlawful and to modify other provisions of private
contracts when necessary to serve the public interest.””}.

* If the Commission rejects this argument, there is no need to address the Abeyance Agreement argument
at this time because there is no emergency. Moreover, as the following argument makes clear, there are factual
disputes about the scope of the Abeyance Agreement that the Commission will need to resolve. In the event the
Commission is not inclined to rule in BellSouth’s {favor on the interpretation of the Abeyance Agreement, the only
means by which the Commission can adequately resolve those factual disputes is through an evidentiary, including
pre-filed testimony and briefing,

11



Petitioners’ claims, the implementation of the TRRO is not covered by the Abeyance Agreement.
Rather, the parties limited their agreement to not invoke change of law process to changes set
forth in USTA II only.

On June 15, 2004, the D.C. Circuit’s stay of the USTA IT decision expired. This
expiration triggered the parties’ change of law obligations in their existing agreements. Rather
than exercise those obligations, in light of the on-going negotiations for a new agreement and the
parties’ pending arbitration, the parties decided to a 90 day abeyance of the pending arbitration
proceeding to “consider how the post-USTA IT regulatory framework should be incorporated into
the new agreements currently being arbitrated and to identify what arbitration issues may be
impacted and what additional issues, if any, need to be identified for arbitration.” See Joint
Motion at 2. The parties further agreed “that no new issues may be raised in this arbitration
proceeding other than those that result from the Parties’ negotiations regarding the post-USTA I
regulatory framework.,” Id. Additionally, because the parties agreed to raise issues relating to
USTA 1l into the pending arbitrations, the parties also agreed to not engage in separate change of
law negotiations/arbitrations for USTA IT:

With this framework, the Joint Petitioners and BellSouth have

agreed to avoid a separate/second process of negotiating/arbitrating

change-of-law amendments to the current interconnection

agreements to address USTA I and its progeny. Accordingly, the

Parties have agreed that they will continue operating under their

current Interconnection Agreements until they are able to move

into the new arbitrated/negotiated agreements that ensue from this

proceeding.
See Joint Motion at 2. In other words, the parties agreed to hold the arbitration in abeyance for
90 days to do the following: (1) negotiatc USTA II changes into the new interconnection

agreements; and (2) for those USTA If changes that could not be negotiated, to agree on USTA 11

1ssues to add to the arbitration.

12



The language of the Joint Motion itself and the timing of the parties’ agreement to hold
the change of law process in abeyanée both demonstrate that the scope ()f the agreément was
limited only to changes resulting fromr USTA il. Contrary to this clearu interpretation of the
Abeyance Agreement, the Joint Petitioners’ argue that, eight months before the reléase of the
TRRO, BellSouth voluntarily waived its right to amend its existing interconhection agreements
with the Joint Petitioners for the TRRO or any other FCC Order that is tangentially related to
USTA 1. Nothing can be farther from the truth and the Commission should reject this erroneous
manipulation of the Abeyance Agreement for the following reasons.

First, the Joint Petitioners argument directly conflicts with the purpose of the Abeyance
Agreement,  As stated above, BellSouth agreed to avoid the separate/second process for
negotiating/arbitrating change of law for “USTA I and its progeny” because those issues would
be raised in the pending arbitrations. See Joint Motion; June 29, 2004 e-mail from counsel for
Joint Petitioners to counsel for BellSouth, attached hereto as Exhibit. B (stating that “purpose of
abatement would be to consider how the post USTA II regulatory framework should be
incorporated into the new agreements currently being arbitrated by Joint Petitioners and to
identify what arbitration issues may be impacted and what additional issues, if any, need to be
identified for arbitration — and thar by deoing so, we’d be avoiding a separate/second process of
negotiating/arbitratiﬁg change-of-law amendments to the current 'agreemept . .. .") (emphasis
added). |

The parties entered the Abeyance Agreement to address a timing issue arising out of
USTA II. The Agreement went no further. As the Commission is aware, the deadline to add new
issues to the parties’ arbitration was October 2004. Thus, while the parties could add issues

arising out of USTA I, they certainly could not add issues arising out of the TRRO because it had
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not yet been issued! It makes no sense to assume that BellSouth would have agreed to waive its
change of law rights with respect to the TRRO, particularly in light of the fact that there was no
opportunity and still no opportunity to include TRRQ issues in the arbitratio;l. |

Notably, the parties’ revised matrix, submitted 7in October 2004, contained several
Supplemental Issues relating to USTA I and -the Interim Rules Order’® but none of these
Supplemental Issues substantively addressed the TRRO because the FCC did not even issue that
decision until February 4, 2005. Consequently, the parties could not have included the TRRO in
the Abcyance Agreement because the parties could not, and currently cannot, raise TRRO issues
in the arbitration proceeding. Indeed, adopting the Joint Petitioners’ intefpretation is
impermissible because it would result in the complete frustration of the Abeyance Agreement as
the parties would have no venue (either through the pending arbitration or through a change of
law arbitration) to address disputes relating to the TRRO. See Philipv Morris, Inc. v. French,
2004 WL 1955179 *7 (Fla. 3™ DCA Dec. 22, 2004) (citing Wright & Seaton, Inc. v. Prescott,
420 8S0. 2d 623, 629 (Fla. 4™ DCA 1982) (“’The court should arrive at [a contract] consistent
with reason, probability, and the practical aspect of the transaction between the parties.””)); see
also, City of Homestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000} (finding that Commission’s
interpretation of a contract was correct because it gave effect to the purpose of the agreement.).

Second, although the Commission approved the Joint Motion, nothing in the
Commission’s Order (“Order”) supports the Joint Petitioners’ argument. In fact, the Order is
completely silent on the issue. In contrast, the Tennessee Regulatory Authority, in reviewing the

identical Joint Motion, specificaily found that the parties’ agreement to avoid a second/separate

* Although the parties agreed to limit new issues being raised to those resulting from the “post-USTA I
regulatory framework™, the parties subsequently agreed to also include issues relating to the Interim Rules Order in
the arbitrations because the FCC issued that decision during the 90 day abevance.
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change of law process was limited to USTA II (“Tennessee Order™): “Within this framework, the
Parties agree to avoid a separate process of negotiating change—of—léw amendments to the current
interconnection agreements 20 address USTA II. . . " See July 16, 2004V‘TRA Order, attached
hereto as Exhibit C (emphasis added). The Joint Petitioners have never challenged the
Tennessee Order and instead are articulating a completely confrary positioﬁ with the Emergency
Petition.

Third, the crux of the Joint Petitioners’ argument is that the parties cannot “continue
operating under their current Interconnection Agreements until they are able to move into the
new arbitrated/negotiated agreements that ensue from this proceeding” if the parties amend those
agreements to incorporate the TRRO. Simply stated, the Joint Petitioners improperly read into
the Joint Motion and the Abeyance Agreement a requirement that the rates, terms, and conditions
of the Current Agreement were frozen as of June 30, 2004, until sﬁch time as the Vparties move
onto the new arbitrated agreements. This interpretation is not only factually incorrect but also
expressly rejected by the custom of the parties.

Indeed, there is nothing in the Joint Motion, the Order, or in the Abf-;yance Agreement
that supports this inferpretation. Further, it should be undisputed that the parties can and are
coﬁtinuing to operate under the Current Agreement until such time as the new arbitrated
agreements become effective, even if certain provisions of the Current Agreement are modified
to reflect changes of law. Further, as evidenced by recent amendmeﬁt filings in Tennessee by
NewSouth, NuVox, and BellSouth on February 22, 2003, (both of which are attached hereto as
Exhibit D), the custom of the parties is to amend the Current Agreement and to éontinue
operating under the Current Agreement, as amended. Accordingly, the practice and custom of

the parties is directly contrary to the arguments asserted by the Joint Petitioners and thus the

15



Commission should reject them. See D.G.D., Inc. v. Berkowitz, 605 So. 2d 496, 497 (Fla. 2
DCA 1992} (affirming trial court’s consideration of custom and trade usage to determine parties’r
intention in a contract); see also, Farr v, Poe & Brown, Inc., 756 So. 2d 1%1, 152 (Fla. 4" DCA
200) (explaining wheh_ custom.‘and usage can be used to interpret a contract); National
Merchandise Co., Inc. v. United Service Autom;)bile Associat.ion,‘ 400 So. 2d 526, 531 (Fla. 1*
DCA 1981} (“Commercial transactions and ccntraéts should be interpreted in light of custom or
trade usage.”).

| Fourth, the express language of the Abeyance Agreement does not support the Joint
Petitioners® interpretation. The Abeyance Agreement provides that the parties would avoid a
second/separate change of law negotiation/arbitration for “USTA I and its progeny.” “Progeny”
has a specific legal definition, and the Commission should give effect to this specific definition.
Indeed, Black’s Law Dictionary (2000 ed.) defines “progeny” as a “line of opinions that succeed
a leading case <Erie and its progeny>.” Accordingly, as used in the Joint Motioh,_ “USTA II and
its progeny” means opinions of a court or state commission reaffirming or restating the D.C.
Circuitr’s vacatur of certain unbundling obligations in USTA 1I. The TRRO does neither. Rather,
it is an administrative decision setting forth new rules and thus does not meet this legal definition
of “progeny.”

Unlike the Joint Petitioners® argument, this interpretation of the Abeyance Agreement is
entirely consistent with the intent of the parties to limit their agreement to UST4 JI. The reason
for this is clear; Because the parties agreed to incorporate USTA II issues into pending
arbitrations, the agreement also encompassed any subsequent court or state commission decision
making the same conclusions as did the D.C. Circuit in USTA II. To hold otherwise would

frustrate the entire purpose of the Abeyance Agreement as the parties would still be subject to
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change of law negotiations/arbitrations for these subsequent decisions, which only reaffirmed or
restated the findings of USTA 1.

The use of the phrase “USTA 1l and its progeny” was no ac::ident as the parties
specifically negotiated and reached a compromise with this agreed-upon language while drafting
the Joint Motion. In fact, the original draft of the Motion presented by the Joint Petitioners
contained the phrase “post-USTA II regulatory framework” instead of “USTA II and its
progeny.” See July 9, 2004 e-mail and attachment from counsel for BellSouth to counsel to Joint
Petitioners, attached hereto as Exhibit E. In résponse, BellSouth struck the phrase “post-USTA 17
regulatory framework” and inserted “USTA I’ because it was concerned that the Joint
Petitioners’ language was too broad as it could encompass the FCC’s Final Rules (uitimately set
forth in the 7RRO), which was never the intent of the parties. Jd. Accordingly, BellSouth
proposed that the subject sentence should read: “With this framewdrk, the Joint Petitioners and
BellSouth have agreed to avoid a separate/second process of negotiéting/arbitrating change-of-
law amendments to the current interconnection agreement based on USTA I1.” Id.

In the next draft, the Joint Petitioners reasserted the phrase “post-USTA II regulatory
framework,” which was still unacceptable to BellSouth.! Consequently, the parties discussed

the impasse, wherein BellSouth specifically informed the Joint Petitioners of its concern with

their language and the parties agreed to “USTA [ and its progeny.” This negotiation history

3! Interestingly, under the Joint Petitioners’ own interpretation, even the broader phrase “post-USTA I
regulatory framework” does not result in the inclusion of the TRRO and the Final Rules that resulted. KMC, one of
the Joint Petitioners, used this exact same phrase to mean sclely the USTA [T decision. Specifically, in filing a
similar motion in North Carolina to postpone its pending arbitration proceeding with Sprint, KMC stated that the
“Parties respectfuily request that the Commission hold this proceeding in abeyance to provide additional time for the
Parties to address the effect of the post-USTA II vegulatory framework, the Interim Ovder, and the forthcoming
unbundling rules on the terms, conditions agnd rates that should be included in the Agreement . . . .” See
December 2, 2004 Motion at 2, attached hereto as Exhibit I {emphasis added). This express inclusion of the fnterim
Rules Order and the TRRO proves that, at least KMC (and presumably all of the Joint Petitioners because their
position on all the issues are allegedly the same) construes the phrase “post-USTA IT regulatory framework to be
limited to USTA II and does not encompass the FCC?s Interimn Rules Qrder or the TRRO,
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definitively establishes that (1) BellSouth never agreed to the interpretation now set forth by the
Joint Petitioners; (2) BellSouth expressly advised the Joint Petitioners that it objected to the
interpretation that the Joint Petitioners are now espousing; and (3) the parties agreed to language
to address BellSouth’s concerns. The Joint Petitioners conveniently fail to disclose these facts,
in obvious recognition of their fatal effect.

Fifth, adopting the Joint Petitioners’ argument would lead to an absurd or unreasonable
result as it would require this Commission to find that BellSouth indefinitely agreed to waive
contractual rights related to the incorporation of the TRRO in the Current Agreement eight
months prior to those changes even being issued. In effect, the Joint Petitioners argue that
BellSouth essentially gave up the right to implement those new rules for the Current Agreement
even before any party knew what those rules would contain and without any venue to address
disputes related to those new rules. Not only is this factually incorrect but it also leads to absurd
and unreasonable results that only benefit the Joint Petitioners.

Florida law mandaies that, in construing a contract, absurd or unreasonable results should

be avoided.

“The words of a contract will be given a reasonable construction,

where that is possible, rather than an unreasonable one, and the

court will likewise endeavor to give a construction most equitable

to the parties, and one which will not give one of them an unfair or

unreasonable advantage over the other. So that interpretation

which evolves the more reasonable and probably contract should

be adopted, and a construction leading to an absurd result should

be avoided.”
See James v. Gulf Life Ins. Co., 66 So. 2d 62, 63 (Fla. 1953); Am. Employers’ Ins. Co. v. Taylor,
476 So. 2d 281 (Fla. 1 DCA 1985) (holding contracts should be interpreted so as to avoid an

absurd result). For this additional reason, the Commission should reject the Joint Petitioners’

arguments.
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C. If BellSouth Is Ordered To Provide New UNE-P Circuits After March
11, 2005, It Is Entitled To A Retroactive True-Up To An Appropriate
Rate. .
For all the reasons set forth in this pleading, BellSouth is not obligated to provide new
UNEs circuits after March 11, 2005, If, however, the Commission is inclined to grant Joint
Petitioners any emergency relief (which it should not do), the Commission should explicitly
direct that if Joint Petitioners order new UNEs on or after March 11, 2005, Joint Petitioners must
compensate BellSouth for those UNEs at an appropriate rate retroactive to March 11, 2005.
The retroactive payment is important not only as a legal matter but as a policy matter.
The FCC was unequivocal in its holding that no CLEC is entitled to new UNE-P circuits after
March 11, 2005. Short of an order denying Joint Petitioners’ request, the only way for the
Commission to comply with the FCC’s order is to require Joint Petitioners to pay BellSouth the
difference between the UNE-P rate and an appropriate rate back to March 11, 2005. Other states
have adopted true-ups. For instance, the Texas Commission adopted an interim agreement that
does not require SBC to add new UNE-P orders and includes a true-up provision.”” The
Michigan Commission has decided to complete expedited proceedings in 45 days, during which
new orders can apparently be issued subject to a true-up.33 A true-up is the only way to equalize

the risk between the parties — if ordered to provision new UNEs after March 11, BellSouth

unquestionably is bearing the risk associated with the continuation of an unlawful unbundling

32 See Exhibit G for orders from the Texas PUC. The orders from the Texas Commission appear to

diverge from action taken by the Georgia Commission, which, in addressing a motion similar to the onc filed by
Joint Petitioners, ruled against BellSouth. The Georgia Commission has not yet released a written order. The
Alabama Commission has required BellSouth to provide MCI with access to new UNE-Ps until it can address this
matter at its April 2005 meeting.

3 See Exhibit H for an ordet from the Michigan Commission.
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regime. Joint Petitioners should bear the risk of a true-up if its position is determined to be
wrong,

A true-up is also necessary in the interests of fairness. The FCC h;s also been clear that
commercial negotiations can produce pro-competitive and pro-consumer outcomes.” BellSouth
has successfully negotiated, to date, 48 commer;:ial ggreemenfs with CLECs for the purchase of
a wholesale local voice platform service, which agreéments cover in excess of 310,000 access
lines. If this Commission disregards the self-effectuating portion of the TRRO, the progress
BellS‘outh has achieved in reaching commercial agreements could come to a halt,' at least in the
near term. If CLECs know that they can continue adding new unbundled network elements at
TELRIC rates until the amendment and arbitration process is completed, which can take up to
twelve months under the TRRO, {hey will have no reason to pay more than TELRIC by entering
into a. commercial agreement at this juncture. Significantly, allowing CLECs to continue adding
unbundled network elements until the amendment and arbitration process has been completed,
even though they are not impaired, unfairly prejudices those carriers that have entered into
commercial agreements. Carriers that entered into commercial agreements will be forced to
compete for new customers against CLECs that can undercut. their prices solely by virtue of

these CLECs getting to pay TELRIC rates, unless this Commission requires a true-up.

CONCLUSION

3 Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael J.
Copps, Kevin J. Martin and Jonathan 8. Adelstein Cn Triennial Review Next Steps, March 31, 2004; see also FCC
Chairman Michael K. Powell's Comments on SBC's Commercial Agreement With Sage Telecom Concemning The
Access To Unbundled Network Elements, April 5, 2004 (expressing hope "for further negotiations and contracts - so
that America's telephone consumers have the certainty they deserve"); FCC Chairman Michael K. Powell
Announces Plans For Local Telephone Competition Rules, June 14, 2004 {strongly encouraging "carriers to find
common ground through negotiation" because "[clommercial agreements remain the best way for all parties to
control their destiny").
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For the reasons set forth therein, the Commission, in accordance with the Final Rules,
should not order BellSouth to provide new UNEs after March 11, 2005. If, however, the
Commission requires new UNEs after March 11, 2005, the Commi;sion should order a
retroactive true-up back to March 11, 2003.

Respectfully submitted, this 4th day of March, 2005.
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