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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: 

Petition to Establish Generic Docket to 1 
Consider Amendments to Interconnection 1 
Agreements Resulting From Changes of Law 1 

) Docket No. 041 269-TL 

Emergency Petition of ArneriMex 
Communications Corp. 

) Docket No. 0501 70-TP 
) 

Emergency Petition of Ganoco Inc. d/b/a ) Docket No. 050171-TP 

) Filed: March 15,2005 
American Dial Tone, Inc. ) 

BELLSOUTH TELECOMMUNICATIONS INC.’S 
MOTION TO CONSOLIDATE AND RESPONSE IN OPPOSITION TO 

PETITIONS FOR EMERGENCY RELIEF 

INTRODUCTION AND MOTION TO CONSOLIDATE 

BellSouth Telecommunications, Inc. (“BellSouth”) respecthlly requests that the Florida 

Public Service Commission (“Commission”) deny emergency petitions filed by: MCI, Supra, 

AmeriMex Communications Cop. (“AmeriMex”) and Ganoco Inc. d/b/a American Dial Tone 

(“American Dial Tone”). As an initial matter, BellSouth respectfully requests that the 

t.hnmission consolidate emergency petitions filed by AmeriMex and American Dial Tone in 

Dockets 050170 and 050171 into Docket 041269-TP. The petitions of AmeriMex and American 

Dial Tone are substantially similar to previous petitions filed by MCI and Supra. While 

- -  
i rdlSouth disagrees that the emergency relief requested by these parties is appropriate, there is 

This Response specifically cites to arguments raised in MCI’s Emergency Petition, but also addresses the 
Petition and Request for Emergency Relief filed by Supra on March 4, 2005 in this docket, the Emergency Petition 
af AmeriMex filed in Docket No. 050170-TP on March 4, 2005, and the Emergency Petition of Ganoco Inc. d/b/a 
American Dial filed in Docket No. 050171-T on March 7, 2005. BellSouth is also aware of the following letters 
ijled in Docket No. 0401269: February 25,2005 by 1TC”DeltaCom Communications, Inc.; March 3, 2005 by XO; 
March 4, 2005 by the Competitive Carriers of the South (“CompSouth”); March 7, 2005 by US LEC; and March 11, 
2005 by AT&T. This Response addresses those letters as well. BellSouth also notes that the first “emergency” 
petitions filed by MCI was filed almost three weeks after BellSouth’s February 1 1,2004 Carrier Letter Notification, 
which MCI complains of. 
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no value in duplicating the Commission’s effort by addressing the same issue in different 

proceedings. Moreover, because all of these petitions have been recently fiIed, no party would 

be harmed or prejudiced by consolidating all requests for “emergency” relief into a single 

proceeding. For this reason, BellSouth requests that these requests be considered in Docket No. 

i 

041269-TP. 

The various “emergency” petitions filed by CLECs misread binding federal rules, and 

should be rejected. Because of the delay in the filing of “emergency’ petitions by MCI and 

others, and to allow this and other Commissions time to have a full and adequate opportunity to 

consider the Federal Communications Commission’s (“FCC’s’’) ruling in the Triennial Review 

Remand Order (“TRRO”), as described further herein, BellSouth issued Carrier Notification 

Letter SN91085061 on March 7, 2005.2 In that letter, BellSouth stated its intention to continue 

to accept competitive local exchange carrier (“CLEC”) orders for these “new adds” until the 

earlier of (1) an order fiom an appropriate body, either a commission or a court, allowing 

WellSouth to reject these orders; or (2) April 17,2005. By voluntarily extending the time during 

which BellSouth will accept these “new add” orders, BellSouth does not abandon its legal 

position, which is addressed in detail below and will continue to refer to March 1 1  as the legally 

binding date after which the FCC has authorized Bell to no longer accept new adds.3 

BACKGROUND 

On February 4,2005, the FCC released its permanent unbundling rules in the TRRO. The 

TMQ identified a number of former Unbundled Network Elements (“UNEs”), such as 

Attached as Exhibit 1 .  

This response also reiterates and supplements arguments that BellSouth previously raised in its Response 
in Opposition to NuVox, Xspedius, KMC 111, and ICMV V (“Joint Petitioners”) filed in this Docket on March 4, 
2005. 
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:;witching, for which there is no section 251 unbundling obligation! In addition to switching, 

former UNEs , include high capacity loops in specified central  office^,^ dedicated transport 

between a number of central offices having certain characteristics,‘ entrance facilitie~,~ and dark 

e. 

fiber. The FCC, recognizing that it removed significant unbundling obligations formerly placed 

m incumbent local exchange camers f“ILECs”), adopted transition plans to move the ernbedded 

‘base of these former UNEs to alternative serving  arrangement^.^ In each instance, the FCC 

:naequivocally stated that the transition period for each of these former UNEs -- loops, transport, 

JH switching -- would commence on March 11,2005.” 

Although the FCC explicitly addressed how to transition the embedded base of these 

h m e r  UNEs through change of law provisions in existing interconnection agreements, the FCC 

i r d ~  a different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief 

“that the impairment framework we adopt is self-effectuating” l 1  controls. Instead of requiring 

that the ILECs continue to allow CLECs to order more of the former UNEs during the transition 

$wliiod, the FCC provided that no “new adds” would be allowed. For example, with regard to 

switching, the FCC explained “[tlhis transition period shall apply only to the embedded customer 

#> L 1  r c ~ , ~ ,  and does not permit competitive LECs tu add new customers using unbundled access to 

- .- 

TRRO, 7 199 (“Applying the court’s guidance to the record before us, we impose no section 251 

TRIIO, 17 174 (DS3 loops), 178 (DSl loops). 

4 

I ~ B  ,tiidling requirement for mass market local circuit switching nationwide.” (footnote omitted). 

‘ TRRO, 126 (DS1 transport), 129 (DS3 transport). 

TRRO, 7 137 (entrance facilities). 

* TRRU, 

TRRO, 

l o  TRRO, 

133 (dark fiber transport), 182 (dark fiber loops). 

142 (transport), 195 (loops), 226 (switching). 

143 (transport), 196 (loops) 227 (switching). 

l 1  TRRO, 73. 
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lsicad circuit switching.” l2  The FCC made similar findings concerning certain transport routes 

and certain high capacity l00ps.l~ The FCC specifically found: “[tlhis transition period shall 

apply only to the embedded customer base, and does not permit competitive LECs to add new 

T NE-P arrangements using unbundled access to local circuit switching pursuant to section 25 1 

(1;)(3) except as otherwise specified in this Order.”14 

The FCC clearly intended these provisions regarding “new adds” to be sel f-effectuating. 

i%&, the FCC specifically stated that ‘‘[gliven the need for prompt action, the requirements set 

brth herein shall take effect on March 1 1, 2005 ....’7’5 Second, the FCC expressly stated that its 

~ w k r  would not “. . . supersede any alternative arrangements that carriers voluntarily have 

rregotiated on a commercial busis . . . , conspicuously omitting any similar intent not to 

supercede conflicting provisions of existing interconnection agreements. Consequently, in order 

to have a n .  meaning, the TRRO’s provisions precluding the ordering of “new adds” must have 

effect as of March 1 1,2005. 

. .I”I 

‘2 TRRO, If 199 (emphasis supplied); see also 47 C.F.R. 6 5]..319(d)(2)(iii) (“[rlequesting carrier may not 
obtain new local switching as an unbundled network element.”). The new local switching rule makes clear that the 
prohibition against new UNE-Ps applies to new lines. Switching is defined to include line-side facilities, trunk side 
fd i t i e s ,  and all the features, hnctionalities and capabilities of the local switch. TRRO, 1 200. When a requesting 
carrier purchases the unbundled local switching element, it obtains all switching features in a single element on a 
pcx-&ne basis. TRO, at 433; the TRRO retained this definition (TRRO, n. 529). Thus, the switching UNE means the 
port and functionalities on a per-line basis, and the prohibition against new adds applies to the element itself - 
mnsequently, the federal rule applies to lines. 

TRRO, 7 142, 195; see also 47 C.F.R. 6 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not required to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS 1 DS3, and dark fiber 
transport as unbundled network elements); and 47 C.F.R. 51.319 (a)(4)(iii), (a)(5)(iii), and (zt)(6) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). BellSouth 
previously filed in its March 4, 2005 response to the Joint Petitioners its letter to the FCC in which it specified the 
nonirnpairment wire centers. BellSouth stated plainly that “[t)o the extent any party is concerned about the 
methodology BellSouth has employed or the wire centers identified on the enclosed list in which the nonimpairment 
thresholds have been met, it should bring that concern to the [FCC’s] attention.” Thus, BellSouth is not seeking 
“uniJateral1y” to determine where no obligation to unbundle high-capacity loops, transport, and dark fiber exists. 

13 

l4 TRRO, 7 227 (footnote omitted). 

i 5  TMO, 7 235. 

l 6  IIIRRO, 1 199 (emphasis supplied). Also 17 148, 198. 
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MCI cannot circumvent the FCC’s intention by relying on paragraphs 227 and 233 of the 

TMO. MCI acknowledges that paragraph 227 provides that “[tlhe transition period shall apply 

u d y  to the embedded customer base, and does not permit competitive LECs to add new UNE-P 

P mmgernents using unbundled access to local circuit switching pursuant to section 25 1 (c)(3) 

:. xcxpt as otherwise specified in this Order.” MCI then cites to paragraph 233 of the TRRO, 

d i k h  paragraph addresses changes to interconnection agreements. MCI’s attempt to bootstrap 

:~x;:gagk 233 onto paragraph 227 must fail. 

In citing paragraph 227, MCI ignored footnote 627, which modifies the “except as 

c ~k+~x’v~~se specified” clause. Footnote 627 makes clear that when the FCC stated “except as 

d m w i s e  specified in the Order,” it was referring to continued access to shared transport, 

~ : lgd ing ,  and call-related databases; it was not making an implicit reference to the change of law 

pl-B-%CeSS. 

In addition, the clear meaning of the “except as otherwise specified” language in 

5qwqmph  227 is obvious fi-om the very next paragraph of the TRRO. In paragraph 228, the FCC 

held that the “transition mechanism adopted here is simply a default process, and pursuant to 

, s . x A  ion 252(a)( l), carriers remain free to negotiate alternative arrangements superseding this 

iil*iix&ion period.” The availability of voluntarily negotiated interconnection agreements for 

ititerested carriers is also “otherwise specified in the Order,” but it has no impact on the 

prohibition against new adds. Consequently, if a CLEC and an ILEC had voluntarily negotiated 

:in agreement pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching, the 

h”CC did not intend to interfere with that voluntarily adopted obligation. For instance, BellSouth 

has agreed to provide switching to customers with four lines or more in certain Metropolitan 

Statistical Areas (e.g., enterprise customers) at a market rate of $14. By including the “except as 
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dnmwise specified” in paragraph 227 and acknowledging carriers’ ability to freely negotiate 

alternative arrangements in paragraph 228, the FCC made clear that it did not intend to override 

provisions such as that one. 

t 

Likewise, MCI’s focus on the interconnection agreement portion of the sentence in 

ymagraph 233 ignores the ‘konsistent with our conclusions in this Order” clause. To be 

cmsisient with the conclusions in the Order, the transition plan for the embedded base of UNE- 

3 will be implemented via the change of law process, but the prohibition against new WE-Ps is 

dLeffectuating. The first two sentences of paragraph 233 simply confirm that changes to the 

3tmconnection agreement should be consistent with the fiamework established in the TRRO, 

whether self-effectuating or via change of law. 

Thus, by filing its Petition, MCI has ignored the FCC’s clear statement of intent, and its 

csmiplaint concerning BellSouth’s announced intent to reject orders for these former UNEs on 

March 1 I ,  2005 is meritless. 

MCI’s Petition raises three arguments. First, MCI argues that BellSouth has an 

albligation under the parties’ existing interconnection agreement to continue to accept orders for 

:!KX former UNEs until those interconnection agreements are changed. Second, MCI asserts 

r I.( f &at BellSouth has an obligation under state law to continue to provide the WE-P.  Finally, MCI 

emtends that BellSouth has a continuing responsibility under section 271 of the 

Telecommunications Act of 1.996 (“the Act”) to continue to provide these UNEs. The 

~.lommission should reject these arguments. 
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ARGUMENT 

A. The FCC’s Bar On “New Adds” Is Self-Effectuating And Relieves 
BellSouth Of Any ObIigation Under Its Interconnection Agreements To 
Provide These Former UNEs To MCI. 

BellSouth does not dispute that the parties are operating under an interconnection 

agreement that contains change of law provisions. Despite MCI’s focus on the contractual 

Impage  in that agreement, that is not the issue here. If the FCC had held that MCI could 

continue to add more former UNEs until the interconnection agreements were changed pursuant 

to the change of law provisions found in interconnection agreements, or even if it had been silent 

iic the question of “new adds,” then presumably no dispute would exist between MCI and 

DellSouth. Neither situation is the case here, however, and MCI’s petition disregards what the 

k”ZC actually said in the TRRO. 

The new rules unequivocally state that carriers may not obtain new LOVES, and the FCC 

s d  unequivocally that there would be a transition period for embedded UNEs that would begin 

on March 1 1 ,  2005 and that would fast 12 months: “[Wle adopt a transition plan that requires 

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements 

witbin twelve months of the effective date of this order.”17 The FCC made almost identical 

khdings with respect to high-capacity loops and transport, holding that its transition rules “do not 

permit competitive LECs to add new [high capacity loops and transport on an unbundled basis] 

I where the Commission has determined that no section 25l(c)(3) unbundling requirement 

exists.'"' The FCC also said unequivocally that this “transition period shall apply only to the 

l7 TRRO, 7199- 

TRRO, fi 142, 195; see aZso 47 C.F.R. 8 51.319 (e)(2)(i), (ii), (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DS 1 DS3, and dark fiber 
tramport as unbundled network elements); and 47 C.F.R. 6 5 I .3 19 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting 
carrier may not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). 

18 
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mbedded customer base, and does not permit competitive LECs to add new customers using 

unbundled access to local circuit ~witching.”’~ 
i.. 

How much clearer could the FCC be? 

MCI contends that notwithstanding the clear language of the T m O  -- there will be a 

transition period, it will begin on March 11, 2005, and there will be no “new adds” during that 

&ansition period -- the FCC really didn’t mean what it said. Evidently, MCI believes that 

BellSouth is obligated to continue to provide new UNE-Ps until its contract with BellSouth is 

mended pursuant to change of law provisions therein. MCI’s belief i s  wholly inconsistent with 

Isc language of the TRRO and is flatly contradicted by the federal rules.20 

First, the FCC understood that existing interconnection agreements often contain “change 

of law” provisions. For instance, the FCC specifically contemplated that the contract provisions 

for the transition of the embedded base of former UNEs would be effectuated through the change 

of law process. Further, the FCC provided that throughout the 12-month transition period 

(during which the FCC clearly said there would be no “new adds”) CLECs would continue to 

have access to the embedded UNE-Ps during the transition period, but at the cornmission- 

approved TELRIC rate “plus one dollar”, until the migration of the embedded base was 

complete2’ Finally, the FCC made the increase in the rates of the former UNEs retroactive to 

the effective date of the order to preclude gaming by the CLECs during the negotiation process.22 

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs 

fiom unnecessarily delaying the amendment process and gaming the system by postponing the 

l9 Id. 

2o Notably, MCI’s Petition is devoid of a single reference to the ruks themselves. 

Id. 

TRRO, n. 630. Thus, if MCI ultimately executed a interconnection agreement amendment on May 11, 
%.OQS, the transition period rates would apply as of March 1 I ,  2005 and MCI would need to make a true-up payment 
to BellSouth. 

22 
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date for the higher rates applicable to the ernbedded base of UNE-Ps. It is equally clear that the 

FCC did not directly address amending existing interconnection agreements to eliminate any 

requirement that ILECs provide new UNE-Ps. If the FCC had intended to allow CLECs to 

continue to add new WE-Ps until the interconnection agreements were amended, it could have 

(r. 

easily said so. It did not. Instead, it made specific provision that the transition period did not 

authorize new adds.23 The only reasonable, logical, and legally sound conclusion is that the 

provisions prohibiting new adds was intended by the FCC to be self-effectuating. 

There is no question that the FCC has the legal authority to create a self-effectuating 

&ange to existing interconnection agreements its it has done here. Indeed, in the TRO, the FCC 

decided not to make its decisions self-executing, See TRO, 7 700 (“many of our decisions in this 

order will not be self-executing”). The FCC’s authority to make self-effectuating changes exists 

under the Mobile-Sierra doctrine, which allows the FCC to negate any contract terms of 

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “[fJor all 

contracts filed with the FCC, it is well-established that ‘the Commission has the power to 

prescribe a change in contract rates when it finds them to be unlawful and to modify other 

provisions of private contracts when necessary to serve the public interest.”’ Cable & Wireless, 

P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. 

FCC, 81 5 F.2d 1495, 1501 (D.C. Cir. 1987).24 

The FCC was very clear in the TRRO that access to WNEs without impairment was 

contrary to the public interest and must stop. Notably, the FCC held that “it is now clear . . . that, 

23 BellSouth will permit feature changes on the embedded base; the FCC was clear, however, that CLECs 
could not continue to increase its embedded base. See 51.319(4(2)(iii). 

Citing, in turn, FPC v. Sierra Pac. Power Co., 350 US.  348, 353-55 (1954) and Uniled Gas Co. v. 
Mobike Gas Corp., 350 US. 332,344 (1956) (the FCC has the power to set aside any contract which it determines to 
be ”unjust, unreasonable, unduly discriminatory, or preferential.“). 

24 
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in many areas, UNE-P has been a disincentive to competitive LECs’ infrastructure inve~tment.”~~ 

Also, the FCC held, “we bar unbundling to the extent there is any impairment where - as here - 
c. 

unbundling would seriously undermine infrastructure investment and hinder the development of 

genuine facilities-based ~ompetifion.’”~ Likewise, the FCC held that “the continued availability 

of unbundled mass market switching would impose significant costs in the forrn of decreased 

iwestment incentives.9927 

The FCC has applied Mobile-Sierra to require a fresh look at contracts between ILECs 

 ad CMRS providers executed before the Act in light of the reciprocal compensation provisions 

of $251(b)(5) of the Act. In relevant part, citing Western Union Tel. Co. v. FCC, the FCC 

explained that “[c]ourts have held the Commission has the power . . . to modify . . + provisions of 

private contracts when necessary to serve the public interest.” First Report and Order, 11 FCC 

Rcd 15499,l 1095 (1 996) (additional citations omitted).28 

That these interconnection agreements are filed with and approved by the state 

commissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts 

when it is in the public interest to do so. While Cable & Wireless P.L.C. v. FCC applied to “all 

contracts filed with the FCC,”2’ the reference to ‘‘filing’’ means that decision applies to all 

contracts and other agreements that are subject to the FCC’s authority and not just contracts 

nctuallyfiled with the FCC. See AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 380, 381 (1999). 

Thus, as the Supreme Court made clear in Iowa Utilities Bd., state commissions perform their 

25 TRRU, 1 2 18. 

26 TRRO, 7 218. 

27 TRRO, 7 199. 

’* In the LocuZ Competition Order, the FCC modified pre-existing agreements as of the effective dates of its 

29 Cable & Wireless, 166 F,3d at 1231. 

new rules -just as it did in the TRRO. 
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fi~nctions subject to FCC nhes designed to implement the statute and establish the public interest. 

The FCC has enacted new rules designed to further the public interest by finding “the continued 

availability of unbundled mass market switching would impose significant costs in the form of 

&creased investment incentives:” 30 As a matter of national public policy, unbundled switching 

XI vmsely impacts the public by creating disincentives for the creation of facilities-based 

esmpetition, which competition has been found to be the fundamental objective of the Act. The 

FCC has spoken; MCI cannot ignore its message by hiding behind interconnection agreements 

have been modified by the self-effectuating new rules to address the national public policy 

rl. the objectives of the Act. 

The FCC has full authority to issue a self-effectuating order that eliminated CLECs’ 

aFrtlBly to add new UNE-P customers after March 11, 2005. That existing interconnection 

agreements have not been formally modified to implement that finding is irrelevant. Through 

the TRRO, the FCC has exercised its authority in a manner that trumps MCI’s individual 

.c.mtract. Consequently, BellSouth has no obligation to provide new WE-Ps  to MCI on or after 

March 1 1,2005. 

B. MCI is Not Entitled to UNE-P Under State Law. 

MCI claims that BellSouth is obligated to continue providing UNE-P after March 11, 

2005 under state law. MCI’s state law argument fails. First, even if the state law were not 

preempted by federal law, the Commission has not conducted the impairment analysis necessary 

- 

The Petitioners have relied upon IBD Mobile Communications, Inc. v. COMSAT Cor- ,  Memorandum 
Opinion and Order, 16 FCC Rcd 11474,l 16 n. 50 (2001) in other jurisdictions, contending, “Sierra-Mobile analysis 
does not apply to interconnection agreements.” This reliance is misplaced. IBD MobiZe is distinguishable from the 
facts presented here, where the FCC’s current order, by its own terms, appears to dictate a different requirement. 
Indeed, if one simply tallies the number of times both the TRRO and the resulting rules preclude new adds, there are 
a total of thirteen instances. See TRRO, pp. 4-5 (7 5); p. 80 (1 142); p. 107 (1 195); pp. 127-128 (7 227); p. 147 (1 
147); p. 148 (rules relating to DS3 loops, dark fiber loops, and switching); pp- 150-152 (rules relating to DS1 
transport, DS3 transport, and dark fiber transport). 
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to order unbundling; and second, the FCC’s national policy on switching preempts any state 

commission fkom ordering unbundled switching under section 25 1. 
ir 

1. The Commission has not conducted the impairment 
analysis required to unbundle network elements. 

MCI’s reliance upon Sections 364.161 and 364.162, Florida Statutes ignores the point 

that any unbundling authority the Commission may have must be exercised such that it does not 

conflict with the federal unbundling statute, namely 47 U.S.C. $251. 

In section 25 1,  the federal law explicitly requires that “[iln determining what network 

elements should be made available for purposes of subsection (c)(3), the [FCC] shall consider, at 

a minimum whether . . . the failure to provide access to such network elements would impair the 

ability of the telecommunications carrier seeking access to provide the services that it seeks to 

offer.” In other words, neither the FCC, nor this Commission, can order unbundling of a 

particular element unless it conducts an impairment analysis and the element meets the 

“necessary and impair” standard. Ordering the provision of the UNE-P without applying any 

impairment test would violate the basic tenant of the D.C. Circuit’s opinion in USTA II that the 

FCC “may not ‘loftily abstract [ ] away from all specific markets’ . . . but must instead 

implement a ‘more nuanced concept of impairment.”’ 

Section 25 1 (d)(3) shows that any state statute requires an impairment analysis prior to 

any unbundling. Section 25 1 (d)(3) provides in relevant part that: 

... the [FCC] shall not preclude the enforcement of any regulation, order, or 
policy of a State commission that - . . . 

(B) is consistent with the requirements of this section; and 

(C)  does not substantially prevent implementation of the requirements of 
this section and the purposes of this part. 



Obviously, a state order requiring unbundling of a network element without the requisite 

impaiment analysis would not be consistent with the requirements of section 251 and would 

“substantially prevent implementation of the requirements of this section.” See 5 25 1 (d)(3). As 

t 

the D.C. Circuit held, “After ali, the purpose of the Act is not to provide the widest possible 

unbundling, or to guarantee competitors access to ILEC network elements at the lowest price that 

government may lawfully mandate.” USTA II, at 3 1 .  Rather, the purpose of the federal regime 

is to unbundle elements only to the extent necessary to prevent impairment. 

Thus, even assuming for purposes of discussion that the Commission could require 

additional unbundling, it has not conducted the specific impairment analysis required in order to 

reconcile any purported state unbundling law with the federal law. This impairment analysis 

would be required in order for BellSouth to provide new UNE-P circuits after March 11, 2005, 

even if the matter were not otherwise preempted. 

2. The FCC bas issued a national policy on switching that 
preempts the field. 

An order obligating BellSouth to continue to provide new UNE-P circuits after March 1 1, 

2005 under state law would directly conflict with federal law and, therefore, would be 

preempted. In its Final Rules, the FCC held that CLECs are not impaired without access to 

unbundled switching. The FCC hrther concluded that CLECs were not entitled to place new 

UNE-P orders after March 11, 2005. Any state requirement to provide unbundled local 

switching would directly conflict with the national finding of no impairment. This conflict 

necessitates preemption of the state law by the federal law to avoid the state thwarting the 

governing federal policy. 

The FCC itself has explicitly outlined the preemptive effects of its unbundling rules. In 

papers filed with the D.C. Circuit, the FCC explained, “[iln the UNE context . . . a decision by 
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the FCC not to require an ILEC to unbundled a particular element essentially reflects a ‘balance’ 

struck by the agency between the costs and benefits of unbundling that element,” and ‘‘[a]ny 

state rule that struck u diffrent balance would conflict with federal law, thereby wurranting 

preemption. Thus, as to WEs, the FCC’s rules establish a line fiom which states may not 

deviate. 

C. MCI Is Not Entitled To UNE-P Under Section 271. 

MCI also alleges that the Commission should perpetuate the W E - P  because “section 271 

of the Federal Act independently supports MCI’s right to obtain UNE-P from BellSouth . . ..” 

MCI Petition, at 35 .  This argument also misses the mark. While BellSouth is obligated to 

continue to provide unbundled local switching under section 271, section 271 switching (1) is 

not combined with a loop; (2) is subject to the exclusive jurisdiction of the FCC; and (3) is not 

provided via interconnection agreements. Thus, MCI is not entitled to new LINE-P orders after 

March 1 1,2005 under section 271 of the Act. 

1.  BellSouth is not obligated to combine Section 251 and 
Section 271 elements. 

The most fbndamental fallacy in MCI’s section 271 argument is that MCI wants to buy 

the WE-P  (a loop combined with local switching), despite the fact that BellSouth is not 

obligated to combine section 27 1 elements with other section 27 1 elements or to combine section 

271 elements with section 251 UNEs. 

With respect to combining 271 elements, the FCC held in the TRO that “[w]e decline to 

require BOCs, pursuant to section 271 to combine network elements that no longer are required 

to be unbundled under Section 251 .” TRO, at fn. 1990. The FCC went on to hold that “[ulnlike 

Section 251(c)(3), items 4 - 6 and 10 of section 271’s competitive checklist contain no mention 
~~ ~ 

3’ Exhibit 2 (excerpt from the Brief for Respondents FCC and United States in No. 00-1012 and 
Consolidated Cases, at 92-93) (D.C. Cir. Dec. 3 1,2003). 
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of ‘combining’ and, as noted above, do not refer back to the combination requirement set forth in 

section 25 1 (c)(3).” Id. 
(r. 

Likewise, the FCC has held that BOCs are not obligated to combine 271 and 251 

elements. In-the errata to the TRO, the FCC explicitly removed any requirement to combine 271 

elements with non-27 1 elements by removing the clause “any network elements unbundled 

pursuant to Section 271” from paragraph 584. Errata, at 7 27. MCI recognizes that it is not 

entitled to a combination of 271 and 251 elements in its own Petition. MCI Petition, at 7 37 

(“[a]lthough the FCC in the TRO declined to require Bellsouth to combine section 271 local 

switching with other UNEs pursuant to section 25 1 (c)(3) . . . .”). 

For these reasons, MCI’s claim that it is entitled to UNE-P under section 271 has no 

merit. While BellSouth is obligated under section271 to provide local switching, it has no 

obligation to provide a UNE-P Combination. 

2. BellSouth is not obligated to provide elements at TELRIC 
rates under 27 1 .  

MCI claims not only that is it entitled to UNE-P under section 271, but that it is also 

entitled to new UNE-P orders at the TELRIC rates set forth in the interconnection agreements. 

MCI Petition, at 39. This argument is fatally flawed because it mixes apples and oranges. The 

FCC and the D.C. Circuit have clearly held that the 251(d) pricing rules do not apply to section 

271 elements. See TRO, at t[ 656-657; USTA 11, at 52-53. Rather, 271 elements are priced under 

the federal section 202 pricing standard of “just and reasonable.” Section 271 elements, 

therefore, are not priced at TELRIC. USTA 11, at 52-53. To the extent MCI argues that “just and 

reasonable” under state law equates with TELRIC, that finding would be pre-empted under 

federal law. In short, there is no authority under which the Commission can require BellSouth to 

provide new UNE-P circuits at TELRIC rates after March 1 1, 2005. 
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3. Section 27 1 elements fall within the exclusive iurisdiction 
of the FCC. 

Last, the Commission does not have authority to enforce obligatiok under section 271. 

, S l ~ ~ ~ ; i i ~ n  271 enforcement rests solely with the FCC. Section 271 (d)(6). Consequently, even 

were BellSouth obligated to provide new UNE-P orders under Section 271 (which it is not), such 

;I ::iaim must be made to the FCC and not to a state commission. This Commission has no 

ja vikdiction to order performance under Section 27 1 .32 

D. Qther State Commissions, Consistent With the TRRO, Have Not Required 
New UNE Adds After March 11,2005. 

Consistent with the TRRO’s explicit ban on new UNE-Ps, a number of state regulatory 

a.wrmiusions have rejected CLEW attempts to seek sanction to continue to order U N E - P S . ~ ~  

k’m example, on March 9, 2005, the Indiana Utility Regulatory Commission rehsed to order 

SBC to accept orders for new W E - P  customers after March 10,2005, finding that 

[WJe cannot reasonably conclude that the specific provision of the TRRO 
to eliminate UNE-P, which includes a specific date after which CLECs 
will not be allowed to add new customers using UNE-P, was also meant to 
have no applicability unless and until such time as carriers had completed 
the change of law processes in their interconnection agreements. 34 

32 MCI cannot rely on Section 271 to make BellSouth negotiate and include Section 271 elements in a 
~ A O W  252 Agreement. The Act “lists only a limited number of issues on which incumbents are mandated to 
116 guimie [under Section 25 1 (b)(c)J.” MCI Telecommunications, Corp. v, BellSouth Telecommunications, Inc., 298 
F.3d 1269, 1274 (1 lth Cir. 2002); see also Coserv Limited Liab. Cop. v. Southwestern Bell Telephone, 350 F.3d 
482,487 (Sth Cir. 2003) ( “[aln ILEC is clearly free to rehse to negotiate any issue other than those it has to duty to 
laegotiate under the Act when a CLEC requests negotiation pursuant to $5 251 and 252.”). 

There are also state commissions that have accepted CLECs’ arguments. In BellSouth’s region, the state 
wi’rtnksions of Georgia, Kentucky, and Mississippi have required BellSouth to foIlow the change of law process. 
Uc;llSouth has filed an appeal of the decision of the Georgia Public Service Commission. The court has set a hearing 
on BellSouth’s Emergency Motion for Preliminary Injunction on April 6, 2005 (March 14, 2005 Order, U.S.D.C., 
N.D. Ga.; BellSouth Telecommunications Inc. v. MCI et ai., No. 1 :05-CV-674-CC). BellSouth has not attached 
copies of its appellate pleadings due to their volume; BellSouth will furnish copies to the Commission upon request. 
WellSouth plans to appeal the decisions of the Kentucky and Mississippi commissions. 

33 

34 See Complaint of Indiana Bell Telephone Company fur Expedited Review of a Dispute with Certain 
CLBCs Regarding Adoption of an Amendment to Commission-Appro17ed Interconnection Agreements, Cause No. 
42749, Order (Indiana URC March 9, 2005), at 7. The Indiana Commission subsequently issued a further order on 
March IO, 2005 addressing high capacity loops and transport (See Exhibit 3 for both orders). 
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Likewise, the State Corporation of the State of Kansas held: 

[Tlhe Commission agrees with SWBT that the FCC is clear in thit as of March 
1 1 ,  2005, the mass market local switching and certain high capacity loops are not 
longer available to CLECs on an unbundled basis for new customers . . . . It does 
not make sense to delay implementation of these provisions by permitting an 
interconnection scheme contrary to the FCC’s rulings to persist . . . . any h a m  
claimed by the CLECs to be irreparable today is no different fiom the h a m  that 
they must inevitably face in the relatively short term as a result of implementing 
the FCC’s new rules. On the other hand, the sooner the FCC’s new rules can be 
implemented, the sooner rules held to be illegal can be abrogated.35 

Similarly, on March 8, 2005, the Rhode Island Public Utilities Commission unanimously 

r.A*pted, on an interim basis, Verizon’s tariff revision that implements the TRRO ’s no-new WNE- 

2s directive, and rejected the CLPs’ requests that that Cornmission ignore the FCC’s clear 

nia~idate .~~ On March 9, 2005, the Texas PUC declined to require SBC to accept new UNE-P 

a,sls‘eemer orders, although it did require SBC to provide new lines to the embedded customer 

: ~ R s c . ~ ~  Similarly, the Ohio Public Utilities Commission found that “the FCC had very clearly 

Jc8emined that, effective March I 1, 2005, the JLECs unbundling obligations with regard to 

.mess market local circuit switching ... would no longer apply to serve new customers, ” and 

dcclined to require SBC to continue to add new UNE-P customers.38 

35 See Order Granting In Part and Denying In Part Formal Complaint and Motion for an Expedited Order, 
P_’8oc&et No. 04-SWBT-73-GIT (March 10,2005) (Exhibit 4). 

Open Hearing, Verizon RZ Tarifffiling to implement the FCC’S new unbundled (UNE) rules regarding as 
:<’f jwth  in the TRO Remand Order issued February 4, 2005, Docket 3662, (March 8, 2005) 
(! iB 13 r:!!-ww .ripuc. org/event sac tions/docket/3 662page. html). (See Exhibit 5). 

36 

37 See Arbitration of Non-Cosiing Issues for Successor Interconnection Agreements to the Texas 2 71 
Agreement, Docket No. 28821, Proposed Order on Clarification (Texas PUC March 9,2005), at 1-2. (See Exhibit 
6). 

38 See In re Emergency Petition for a Declaratory Ruling Prohibiting SBC Ohio Ji-om Breaching its 
Existing Interconnection Agreements and Preserving the Status Quo with Respect to Unbundled Network Element 
Orders, Case No. 05-298-TP-UNC, Entry (Ohio PUC March 9, 20051, at 5-6. The Ohio PUC did, however, require 
O K  to continue to provision new lines for the “embedded customer base” for an interim period. Id. (See Exhibit 
7) .  
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The state commissions of Maryland and Massachusetts have refused CLECs’ attempts to 

convert implementation of the TRRO into as an emergency requiring commission intervention. 

W i l e  the Maryland PSC would allow petitioner CLPs to, in the normal course of things, file 

“individualized petitions based upon their particdar interconnection agreements and specific 

(r. 

provisions of the TRRO,” it reminded the parties that “the rights of all parties shall be 

determined by the parties’ interconnection agreements and the FCC’s applicable rules.”39 That 

is, whatever the CLECs’ particular grievance, the FCC’s ban on new UNE-P orders by CLECs 

would take effect March 1 1,2005. Similarly, in Massachusetts, the state commission declined to 

take emergency action to block implementation of the WNE-P ban on March 1 1,2005, but would 

crnly consider the issues as part of ongoing arbitration proceedings. 40 

E. If BellSouth Is Ordered To Provide New UNEs After March 11,2005, It 
Is Entitled To A Retroactive True-Up To An Appropriate Rate. 

For all the reasons set forth in this pleading, BellSouth is not obligated to provide 

iicw UNE-P circuits (or other specified UNEs) after March 11, 2005. If, however, the 

Commission is inclined to grant MCI any relief (which it should not do), the Commission 

should explicitly direct that if MCI orders new UNE-P circuits on or after March 11, 

2005, MCI must compensate BellSouth for those W E - P  orders at an appropriate rate 

retroactive to March 1 1, 2005.4’ 

- ”  

39 See In re Emergency Petition from MCI for a Commission Order Directing Verizon to continue to Accept 
Iikw Unbundled Network Element PlatJom Orders, ML No. 96341, Letter (Md. PSC March 10, 2005). The PSC 
granted MCI’s request to withdraw, and held CLECs petitions to intervene mooted. It allowed the parties to pursue 
their dispute in Case No. 9026 under a typical hearing schedule. (See Exhibit 8) 

See Petition of Verizon New England for Arbitration of Interconnection Agreements with Competitive 
Eocal Exchange Curriers and Commercial Mobile Radio Sewice Providers pursuant tu Section 252 and the TRO, 
Case No. 04-33, Briefing Questions to Additional Parties, (Ma. DTE March 10,2005). (See Exhibit 9). 

40 

41 If a CLEC places orders for new WE-P  circuits after March 11, 2005, the appropriate true-up rate 
should be the resale rate based on the tariff rates in effect for the analogous service. For a UNE-P with no features, 
the analogous retail service is a lFR, for a UNE-P including features, the analogous retail service is Complete 
Choice. If a CLEC places orders for high capacity loops and transport in relief areas (pursuant to the FCC’s 
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The retroactive payment is important not only as a legal matter but as a policy matter. 

‘lhe FCC was unequivocal in its holding that no CLEC is entitled to new UNE-P circuits after 

March 11, 2005 (nor is a CLEC entitled to new high capacity loops or transport in relief areas 

Short of an order denying MCI’s petition, the only way for the 

C h  kmission to comply with the FCC’s order is to require MCI to pay BellSouth the difference 

between the UrcJE-P rate and an appropriate rate back to March 11, 2005. Other states have 

peed true-ups. For instance, as mentioned above, the Texas Commission adopted an interim 

ment that does not require SBC to add new UNE-P customer orders and includes a true-up 

~i143n.~~ The Michigan Commission has decided to complete expedited proceedings in 45 

ys, during which new orders can apparently be issued subject to a t r u e - ~ p . ~ ~  A true-up is the 

d y  way to equalize the risk between the parties - if ordered to provision new UNEs after 

March 1 1 ,  BellSouth unquestionably is bearing the risk associated with the continuation of an 

ic&wfuI unbundling regime. MCI should bear the risk of a true-up if its position is determined 

i~ bc wrong. 

Ir. 

81- March - 1  1, 2005). 

A true-up is also necessary in the interests of fairness. The FCC has also been clear that 

c o d ; ~  i n~i-ci a1 negotiations can produce pro- cornpeti t ive and pro- consumer out comes .44 Bell South 

i5~c::ktuld impairment tests and BellSouth’s wire center list filed with the FCC on Feb. 18, 2005), the appropriate 
i;iii . mp will be to special access service or the resale rate for the analogous private line product. 

42 See Exhibit 6. 

See Exhibits 10 for orders from the Michigan Commission. But, the United States District Court, E.D. 43 

Mkh.  issued an Order on March 11, 2005 granting a preliminary injunction against SBC. (Exhibit 11). 

44 Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael 3. 
Copps, Kevin J. Martin and Jonathan S. Adelstein On Triennial Review Next Steps, March 3 1, 2004; see also FCC 
Chairman Michael K. Powell’s Comments on SBC’s Commercial Agreement With Sage Telecom Concerning The 
Access To Unbundled Network Elements, April 5,2004 (expressing hope “for hrther negotiations and contracts - so 
hdt America’s telephone consumers have the certainty they deserve”); FCC Chairman Michael K. Powell 
Announces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging “carriers to fmd 
C O U L ~ O P I  ground through negotiation” because “[c]ommercial agreements remain the best way for all parties to 
c m t  i*a 3 their des tiny’ ’) . 
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has successfully negotiated, to date, 100 commercial agreements with CLECs for the purchase of 

a wholesale local voice platform service. If this Commission disregards the self-effectuating 

portion of the TRRO, the progress BellSouth has achieved in reaching commercial agreements 

could come to a halt, at least in the near term. If CLECs know that they can continue adding new 

*. 

unbundled network elements at TELRIC rates until the amendment and arbitration process is 

completed, which can take up to twelve months under the TRRO, they will have no reason to pay 

more than TELRIC by entering into a commercial agreement at this juncture. Significantly, 

allowing CLECs to continue adding unbundled network elements until the amendment and 

arbitration process has been completed, even though they are not impaired, unfairly prejudices 

those carriers that have entered into commercial agreements. Carriers that entered into 

commercial agreements will be forced to compete for new customers against CLECs that can 

undercut their prices solely by virtue of these CLECs getting to pay TELRlC rates, unless this 

Commission requires a true-up. 

CONCLUSION 

For the reasons set forth therein, the Commission, in accordance with the Final Rules, 

should not order BellSouth to provide new UNE circuits after March 1 I ,  2005. If, however, the 
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Commission requires new UNEs after March 1 1 ,  2005, the Commission should order a 

retroactive true-up back to March 1 1,2005. 
... 

Respectfully submitted this 1 5'h day of March, 2005. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCY b. WHITE 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 

MEREDITH E. MAYS 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0750 

576304 
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EXHIBIT 



BellSouth Interconnection Sewices 
675 West Peachtree Street 
Atlanta, Georgia 30375 

Carrier Notification 
N9108506t 

Date: 

TO: 

Subject: 

March 7,2005 

Competitive Local Exchange Carriers (CLEC) 

CLECs - (InterconnectionlContractuaI and ProductlService) - Triennial Review Remand 
Order (TRRO) - Unbundling Rules 

O n  February 4,2005, the Federal Communications Commission (FCC) released Hs permanent 
unbundling rules in the Triennial Review Remand Order (TRRO). 

On February I I, 2005, BellSouth released Carrier Notification letter SN9t085039, in which BellSouth 
set forth its understanding of the TRRO, particularly as it affected BellSouth's obligations to provide a 
number of former Unbundled Network Elements ("UNEs") after March 11,2005. Specifically, BellSouth 
acknowledged that there would be a transition period for the embedded base of these former UNEs, but 
concluded that the FCC had intended to stop all "new adds" of these former UNEs effective 
March 11,2005. 

BellSouth posted this Carrier Notification letter on February 11,2005, in order to provide the CLECs 
with as much lead time as possible in order to allow the CLECs to lake whatever steps were necessary 
to adjust to the new situation created by the TRRO. Unfortunately, the step chosen by a number of 
CLECs in response to the clear language of the FCC dealing with "new adds" has been to ask various 
state commissions to order BellSouth to continue to accept such "new adds." Indeed, this approach 
has, to date, been successful In at least one jurisdiction, Georgia. 

Furthermore, notwithstanding the fact that BeflSouth's Carrier Notification SN91085039 was posted on 
February 11,2005, various CLECs continue, as recently as March 3,2005, to file requests with state 
commissions that have not addressed this question. These requests remain pending befare state 
commissions and tt is not clear, because of the detay in filing of these requests by the CLECs, that all 
state commissions will have a full and adequate opportunity to consider the important issue of whether 
the FCC actually &ant what it said in its order when it indicated that there would be no 'new adds." 
Indeed, at the present time there are at least two commissions in 8ellSouth's region that have 
scheduled consideration of the CtECs' requests at a date beyond March 1 1,2005, the effective date of 
the TRRO, and the date that BellSouth had established lo prevent unlawful 'new adds." 

Because of these events, BellSouth herewith revises the implementation date contained in Carrier 
Notification SN91085039 in lhe following respects. BellSouth will continue to receive, and Will not 
reject, CLEC orders for %ew adds" as they relate to the former UNEs as identified by the FCC for 8 
short period of time. BellSouth will continue to accept CLEC orders for these =new adds" until the 
earlier of (1) an order from an appropriate body, either a commission or a court, ailowing BellSouth to 
reject these orders; or (2) April 17, 2005. By doing thts, BellSouth intends to allow those commissions 
who have not had the opportunity to fully and carefully consider the requests of the CLECs and the 
responses of BellSouth, to do so in a measured way, rather than via various 'emergency" proceedings 
created by the dilatory tactics of a number of CLECs. 
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By extending the time during which BellSouth will accept these orders, BellSouth does not abandon its 
legal position that the dear words of the FCC mean exactly what they say. BellSouth will continue to 
pursue that position before tha state commissions, and to the extent that a cornmission has ruled 
adversely to BellSouth's position, .in ths cuurts. Specifically, BellSouth will be asking the appropriate 
courts to stay any such adverse order we receive. 

In addition, BellSouth hereby puts the CLECs on notice that H intends to pursue the various CLECs who 
place orders for "new adds' after March 10,2005 to the greatest extent of the law, in an effort to 
recover the revenue that BellSouth loses as a result of the placement of these unlawful orders. Should 
any state commission be inclined to ignore the plain language of the FCC's TRRO, and to order 
BellSouth to continue accepting 'new adds" until the issue is fully resolved, 8ellSouth will ask that 
commission to require CLECs to compensate 8ellSouth, in the event BellSouth ultimately prevails in its 
fegal claim, for any former UNE added after March 10,2005, in an amount equal to the difference in the 
rate paid by the CLEC and the appropriate rate BellSouth should have collected (either commercial or 
resale, depending on which setvice option the CLEC ultimately elects). 

As noted in Carrier Notification SN91085039, CLECs will continue to have seveml options involving 
switching, loops and transport available to serve their new customers. To this end, with regard to the 
combinations of switching and loops that constituted UNE-Platform (UNE-P), BellSauth is offering 
CLECs these options: . Short Term (3-6 month) Commercial Agreement to provide a bridge between the effective 

date of the Order and the negotiation of a longer term commercial agreement, 

Long Term Commercial Agreement (3 years, effective January 1 , 2005, with transitional 
discounts available under those agreements executed by March 10, 2005) 

In addition, most CLECs, if not all, already have the option of ordering these former UNEs, and 
particularly the combination of loops and switching, as resale, pursuant to existing interconnection 
agreements. With regard to the former high capacity loops and transport UNEs, BellSouth has two 
options for CLECs to consider. Specifically, CLECs may either elect to order resale of BellSouth's 
Private Line Services or alternatively, may request Special Access service. 

Finally, as stated in Carrier Notification letter SN91085032 concerning the availability of a long term 
commercial agreement, through March 10,2005, BellSouth wlll continue to offer its current DSO 
Wholesale Local Voice Platform Services Commercial Agreement ("DSO Agreement") with transitional 
discounts off of BellSouth's market rate for mass market platform services. Beginning March 1 , 2005, 
BellSouth will offer a DSO Agreement, but the existing transitional discounts will not be available. 

To obtain more information about this notification, please contact your BellSouth contract negotiator. 

Sincerely, 

ORlGfNAL SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
BellSouth Interconnection Services 

EX205 BellSouth Interconnection Sawices 
BetlSMIth marks contained herein are owned by BellSouth Intellectual Property Corporation. 
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NATIONAL &WCIATiON OF REGULATORY UTILYX'Y 
cOa6aarssroNERs, E"&, PETITIONEIUJ 

V. 

UNITED STATES ~ L F & O M  A.SSOCUTION, ET&. 

CALIFORNIA, ET AL., PETITIONERS 

21. 

UNITED STATES TELECOM ASS~CIATION, ET AL 

ON PETITIONS FOR A WRIT OF CERTIORARI 
TO THE UNlTlFD STATBS COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUm 

BBlEF FOR TfIE FEDERAL RESPONIDENTS 
IN OPmSrrIoN 
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elements after similarly considering whether those 
rules would unduly discourage the development of 
facilities-based competition. V d ,  635 U.S. at 501- 
523. Moreover, Congresa commanded the FCC to pro- 
mote broadband investment. Section 706 of the 1m 
Act directa the Commission to  “encourage the deploy- 
ment * * * o f a d v a n c e d ~ l ~ ~ ~ ~ ~ o ~ ~ ~ ~ ~ t y  
to all Americans” by u W g  ”regulating [sic] methods 
that remove bsrriers to infhtructure investment.” 
110 Stat. 163 (47 U.S.C. 157 note). The Commission 
determined in the Frkmniul 0t.llSr that it could best 
foster broadband investment and fadties-based com- 
petition by relieving ILEC8 of certain unbundling 
obligations with respect to broadband hilitiw. That 
determination doe8 not merit further review. 

2, uwsharingarUlPr-p* 
a. The court oP appeals correctly upheld the FCCs 

deciaion to phase out line sharing requirements, under 
which XLECs had been required t o  provide mesa to 
the high-frequency portion of their copper loops to 
CLECa for the provirrion of broadband services, Pet. 
App. 45a-47a. 
In attacking that aspet of the iprieranial Odm, the 

state commissions focus principally on the FCC’s 
finding that broadband service provided over cable 
televidon systeme (“cable modem service”) is a 
competitive alternative t o  broadband servicw that are 
provided over JLEC networks. 04-18 Pet. 14-17; 04-12 
Pet. 28, see Pet. App. 331a-332a The state cornmidom 
contend that cable modem service irJ not widely avail- 
able in every State. Even s s s ~ g  that to  be true, 
however, it iS helevant here. The Commission made 
clear-and the court of appeals understood-that the 
competitive alternative provided by cable modem 

t 
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service was not the “dispsitive” factor in the agency’s 
decision to end line sharing. Id. at ab, 332a Rather, 
the Commission detetmined that conthuing the &EC8’ 
line sharing obligattiom was unnecessary under Section 
2fil(d)(2) bemuse CLECs could economically provide 
broadband service 4y lming the entire loop (not just 
the high-frequency portion) from an ILEC. Applying 
its impairment standard, which takes into account all 
potential revenues f’mm a loop’s vpviolls use8 (inchding 
voice, data, video, and other service& the Commjaaion 
concluded that the revenue8 &om those services collec- 
tively “would offset the coets asmciated with pur- 
chasing the entire loop.” Id. st 46s; see id. at Wa42fk  
The state commissions do not seriously conteat that 
fact-bound conclusion. 

The Commission also found mbatantial evidence on 
the record before it that, even if ILECs did not have to 
share their loops with CLECs in line sharing arrange- 
ments, in light of the rules adopted in the ?’%mnia.Z 
W, CLECs could kase e n t i i  unbundled loops and 
enter into “line-splitting” arrangements with other 
CLECs-under which one CLEC provides broadband 
service using the high-frequency capabilities of the 
loop, while another CLEC (rather than the ILEC, as in 
line eharing) uses the low-frequency portion of the loop 
to provide voice aervice. Pet. App. 46s, 328a-329a. In 
light of all those factors, the Commission reaeonably 
decided to discontinue mandatory line sharing. The 
agency’s concluckm about the significance of the record 
evidence raises no issue that would warrant review by 
this court. 
b. To address the legitimate business concerns of 

CLECs that have used line sharing arrangements t o  
provide b d b m d  aervice to their euatomera, and to 
pntect those cuetomem from Service disruption or 
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drastic rate changes, the Commission adopted a three- 
year plan for phasing out the ILECa’ line sharing 
obligations and phasing in aslsociated price inclwraes in 
annual increments. CaWodiS contends that the Corn- 
mission’s formula for setting rates for transitional line 
sharing during thirr t b y e a r  period impermissibly 

Bemuse it appeans that no party rai~ed that issue 
before the F‘CC, the h u e  cannot be raieed on judicial 
review of the MniuE Order. See 47 U.S.C. 401i; 
&*Mi CubLa Co- v. FCC, 114 P.Qd 274,279-280 (D.C. 
Cir. 1991). Thirr preemption issue, moreover, received 
so little attention in the brietk below that the court of 
appeala did not even addrew it. See Ghwv. United 
Statss, 531 U.S. 198,2U6 (2001) (”In the ordinary course 
we do not dedde queationa neither raiEled nor resolved 
below.”). In any e~vent, the issue <xmcerJ1EI 8 theyear 
transition period, of which one year already haa run It 
therefoE lscks ongoing importance. 

Finally, California’s rates etting-preemption claim 
lacks merit. me FCC has authority to adopt pricing 
metbodologha for unbundled network elements, which 
the States then apply. AT&T, 626 U.S. at 377-386. 
Like the pricing rules at issue in AT&T and VsriZon, 
the Commission's tramitional pricing rules for line 
sharing do not set specific rates. Rather, they r e q h  
that line shuhg Fates reflect certain percentages of the 
full loop rate that is set by the relevant State. Con- 
sistent with the statutory divkion of responsibilities 
between the FCC and the States, the FCC has estab- 
lished a methodology and the States will “implement 
that methodology, determining the concrete m u l t  in . . . 
particular circumstances.” Id. at 384. Furthermore, 
the States’ past efforts to establish line sharing raw 
justified the FCC’s decision to  place limita on the 

preempts state ratemaking authority. 04-18 Pet. 20-23. 

. 



States’ discretion to set transitional raw AB the court 
of appeals oberved, most States had previously set b e  
8 h d g  rates “at appmxhately zero,’’ which “distorted 
competitive incentives.” Pet. App. 45a-46a. The 
Commission’s transitional rate formula wa reasonably 
designed to a d h  that problem. 

c. California cantenda that the FCC unlawfully 
preempted stab  authority to require h e  sharing when 
it is not required under FCC rules. 61-18 Pet. 23-28. 
The court of appeals corredly ruled that that con- 
tention Sa not rip in the intltant proceeding. Pet. App. 
63a4a Contrary to California’s suggeation, the M- 
ennisl ot.d9t. does not include final FCC action pre- 
empting any atate lim sharing rule or other unbundling 
requirement. In paragraph 1% of the h & d  Onb, 
the Commiseion invited parties t o  aeek declaratory 
mlinga h m  the FCC if they believe that 8 particular 
state unbundling obligation is inconsistent with the 
limits on state authority in 47 U.S.C. Zr;l(d)(S) and the 
FCC’s mles. Pet, App 27%. The Commis&m pre- 
dicted that if States require line shaxing or unbundling 
of elements that the FCC has determined not to subject 
to mandatory unbundling under Section 261, such state 
requirements are “unlikely” to be found consistent with 
the 1996 Act. Id. at a s ,  272a. But the Commhion did 
not preempt any state rules, and it is uncertain whether 
the FCC ever will issue a preemption order of this sort 
in response to a reque& for declaratory ding. See 
Alascom, Iitc. v. FCC, 727 F.2d 1212,1218-1220 0.C. 
Cir. 1984). Them  SO is no urgency to review that 
issue before a concrete controversy involving a parti- 

stance8, California’s preemption claim is not ripe for 
review. See National Park HoSpitalita, h s ’ n  v. De- 
p r t m t  ofths I n h i m ,  638 U,S, 803,807-812 (W); 

- 
~ .. . .. culm ,state ruling is presented. Under. the .circum-.- .. . 
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Ohio Forestry Ass?& v. fh - ru  Club, 623 US. 726, ?32- 
737 (1998). 

Even if California’s preemption claim were ripe, 
California is wrong in arguing (04-18 Pet, W26) that 
the FCC’e unbundling d e s  lack preemptive eBixt. 
This Court has long recognized that “Cffederal regula- 
tions have no less pmernptive ef‘€ect than fideral 
statutes.” F;dslitg Fed. Sav. & Loan Aas’n v. De I& 
Cwta, 468 U.S, 141, 163 (19E42). Accordingly, “[t]he 
statutorily authorized regulations of an agency will pre 
empt any state or local law that conflicts with such 
regulations or fhmtrates the purposes themof.” City of 
New York v. FCC, 486 U.B. 57,M (1088). 

Cdif’ornia incorrectly contends that Section 261(dX3), 
which premrves some state authority, effectively nulli- 
fies the preemptive power of the FCCk unbundling 
regulations. Unless Congress expressly provides 
otherwise, a statutory “saving clause” auch aa Section 
261(d)(3) does not dminbh the preemptive force of 
federal xegulations. See Geier v. Amwricu~ H& 
Motor Co., 629 US. 861, 869-8’74 (2000). Section 
251(d)(3) is essentially a “conflicbpreemp3tion” pmvision 
and is, therefore, limited in E C O ~ .  It does not preserve 
all state network-access requiremenb, but only pre  
serves thoae state regulations that are “consiEltent with 
the requirements” of Section 261 and do “not sub- 
stantially prevent implementation” of thoae require- 
ments. 47 U.S.C. ZS;l(d)@)(S) and (C). Because Con- 
gress authorized the CommisSion to set standards @v- 
erning the determination of “what network elements 
should be made available,” 47 U.S.C. 261(d)(2), state 

mgdations would be inconsistent with the congression- 
ally authorized ‘‘implementation of the requirementa of 

. 

- ._ - .-hwa or rulings inconsistent with the FCC’B unbundling - . 
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[Section 2511,” 47 U.S.C. 251(d)(3XC], and hence pre- 
empted. 

d. The National Association of Reguhtary Utility 
Commisaiom and the Arizona Corporation Commiasion 
(collectively NARUC) make a similar preemption claim 
concerning the pricing of facilities or services for which 
the FCC has d e k m h e d  not to continue unbundling 
obligations under 47 U.S.C. 261(cX3). 04-12 Pet. 29-30. 
The Bell companies must continue to provide 80me 
hcilitiea or aervicea under the separate rcqiiremenb of 
47 U.S.C. 271, the statute that govern the Bell 
companies’ entry into the longdistance market. In the 
h n b l  order, the FCC ruled that the mat-baaed 
pricing standard preecribed by 47 U.S.C. 262(dK1) d w  
not apply to those facaties or serYice8 that must be 
made available only under Section 271, rather than 
under Section 261. The Commission stated that, in that 
situation, rates murrt comply with the ‘‘jU8t and 
reasonable” pricing standard in Sections 201 and 202 of 
the Communications Act of 19M,47 U.S.C. 201, 202, 
Pet. App. ?&-764a The Corrunisaion also stated that 
determining a Bell company’s compliance with that 
pricing standard for a particular facility OF service 
requires factispecific inquirf‘ that the agency will 
undertake, if necessary, “in an enforcement proceeding 
brought pursuant, t o  section 271(d)(S).’’ Id-. at 764a 

NARUC claims that the FCC’a “$Wicing propad’’ 
under Section 271 intrudes on the Stated authority to 
set mtes for network elements. 09-12 Pet. 29-30. That 
issue waa not prominently raised in the briefs below, 
and the court of appeals did not addmu it. The hue is 

. .., . ,... - .. - unripe for. consideration by this Court for .anotherma- 
~lon as well. As petitioners acknowledge, 04-12 Pet. 29, 
the FCC has made only a pricing ”proposal.” The Com- 
mission has yet t o  apply its announced ”just and 

I . . . 
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reasonable" approach to rates in any State. Unlem and 
until the Commissiwn conducts an enforcement p- 
ceding under Section 271(d)(6) to review rates in a 
particular State, there is no final agency action for a 
court to review, nor any concrete injury to NARUC. 

In addition, NARUC is wrong to suggest that the 
FCC's pricing proposal forecloses the States from 
setting rates for firdfities or seuvioes that are provided 
solely to comply with Section 271. In the Zkhdul 
M, the FCC expremed no opinion as to precisely 
what role the State8 would play in establidhg rates 
under Section 271. Until the, Commission expressly 
addresaes that question, the matter is nut suitable for 
judicial mview. 
In any event, NARUC'EI challenge ta the FCC's prio 

ing discussion rests on a flawed legal premhe. NARUC 
suggests that Section 262 of the Act &va state cam- 
mbsions exclusive authority to set rates for network 
elements and equivalent facilities and services under all 
circumstances. 04-12 Pet. 29-80. That is incorrect. 
Section 26Z(c)(2) directs state commissions to "establish 
any rates for * * * network elements uaoding to 
szlbsection (d)." 47 U.S.C. %Z(c)(Z) (empharria added), 
Section 262(d) specifies that States set, "the just and 
reasonable rate for network elements" m2~ "for pu-  
poses of ~ 4 7  U.S.C. ZI(CX~)].* 47 U.S.C. EZX~XI). The 
ststub mkes no mention of a state role in setting rates 
for facilities or services that me provided by Bell com- 
panies to comply with Section 271 and are mt governed 
by Section 26l(c)(3). The FCC reseonably concluded 
that It ia authorized to  review the rates for those 

...... ", - . facilities or aenrices, because the statute elsewhere ex- 
pressly empowers the FCC to eflorce compliance with - 

. 
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the requirements of Section 271. See 47 U.S.C. 
2’71(d)(6)? 

3. N a m h n d  Unbundhg. W y ,  all of the pet!- 
tionem seek review of the D.C. Circuit’s vacatur of the 
agency rules requiring the unbundling of maw-market 
switching and dedicated transport. 04-16 Pet. 2280; 04- 
12 Pet. 16-28; 04-18 Pet. 29. The court of appeah 
vacsted those  de^ on the grounda that: (1) the FCC 
lacked authority for its delegation to the States of re- 
8pamib%ty.for deciding whether the FCC’a unbundling 
standard8 would allow an ILEC to obtain relief for 
particular fadlitia in particular geographic mm;  and 
(2) without that state-based exception process, the 
FCC‘s nationwide findings of impairment with reapect 
to maasrmarket switching and dedicated tramport were 
overly broad. Pet. App. 8a-2?a 

The D.C. Circuit’s analysis of the FCC’E nationwide 
impairment findings ia inconsistent in some H S ~ C ~ S  
with the applicable prinCipree of deferential judicial re- 
view. As this Court has recognized, the 1996 Act is a 
mmplex statute replete with ambiguity, m d  CongreBrj 
“is well aware that the ambiguities it chooses to pro- 
duce in a statute will be resolved by the implementing 
agency.” AT&T, 626 U.S. at 3W, me VerizmC, 536 US. 
at 639 (‘The job of judges is to ask whether the Com- 
miesion made choices reaaonably with the pale of 
statutory possibility in deciding what and how items 
must be leased and the way to set rates for leasing 

W s  w e  does not involve the queetion whether state com- 
missionn may arbitrate hues  outpide the scope or Section 251(c) 
when partiea voluntarily include th’G i&ues &thh negothtike 
toward an interconnection agreement. See generally C m  
f i m W  Liub2i.t~ Cwp. v. Soutkurwrtern Bell Tel. Co., 850 Fsd 482 
(6th clr. m). 
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Nevertheless, the court of appeals did not purport to 
apply the statutory impairment standard concbively 
to particular facts. The court instead stated that it WBS 
making "general observations" about its underetandmg 
of the impairment standard and reqnired the CommiS- 
sion to conduct "a mxmhat ion" of impairment bues 
on remand and "implement a Iawfbl scheme." Pet. App. 
21a, 22a, 2%. As noted, the FCC intends quickly to 
issue new network-unbundling rules that comply with 

. the court of appeals' decision. In light of that intention, 
and for the other reasons stated above, the United 
States and the FCC have concluded that this aspect of 
the court of appeals' decision does not wamant ftlrther 
review. 

CONCLUSION 
The petitions for a writ of certiorari should be denied. 
Respectfully submitted, 
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MAR 0 8 2005 

INDIANA UTJLITV 
COMPUW” OF INDIANA BELL TELEPHONE 1 
COMPANY, IINCORPORATED D/B/A SBC 1 
INDYANA FOREXPEDITED REVRCW OFA 1 REGUUTORY COMMlSSlON 
DISPUTE WITHCERTAIN UECS REARDING ) CAUSE NO. 42’749 
ADOPTIONOFANAMENDMENTTO 1 
COMMISSION APPROVED 1 
l N ” E R C O W ~ O N  AGREXMENTS 1 

You are hereby notified that on this date the Presiding Officers in this C a w  make 
the following Entry: 

1. Bachmund. On February 2 5 8  2005, the following Copnpetitivc local 
exchange carriers (YLECB’’) and Respondents in this proceeding: Acme 
Communications, hc., eGPX Network Services, Inc,, Cinergy Communications 
Company, Midwest Telocorn of America, Inc., MCImetm Access Transmission SeMces 
LLC, MCI WorIdCorn Communications, hc, Intermedia Communications, hc., Trinsic 
Communications, Inc., and Talk America Inc. (collectively “Joint CLECs”) filed 8 Joint 
Motim for Emergency Order Preserving Stanrs Quo for UNE-P Orders (*‘Motion’? with 
the Indiana Utility RcguIatMy Commission (Tommission”). The Motion asserts that the 
Complainant in this Causi, Indiana Bell Telephone Company, Incorporated dlwal SBC 
Indiana (“SBC Indiana”), which is an incumbent local exchange c h e f  (“ILEC”), has 
stated that it intends to take action on or before. March il,2005, to reject Joint CLEW 
unbundled network dement platfom’ (“WE-P”) orders. Such action, according to the 
Joint C E s ,  will cause them irreparable b a m  and will breach SBC Indiana’s cumntly 
effective, Commission-approved interconnection agreements with the Joint CLJ2Cs. The 
Joint U C s  request that the Commission, on or before March 7,2005, issue a directive 
requiring SBC Indiana to (1) continue accepting and processing the Joint CLECs’ UNE-P 
orders, including movm, adds, and changes to the Joint C E s ’  existing embedded 
customer base, under the rates, terms and conditions of their n%pcctive interconnection 
agreements and (2) comply with the change of law provisions of the interconnection 
agmmcnts in implementing the FederaJ Communication Commission’s (“KC’S’’) 
TriGnnial Review Renuvtd Order (“TRRO”)? 

* 

’ The unbundled network dement platform coosjstr of I compktc set of unbundled network elements (bcal 
circuit switching. loops Uwi shard bans@) &a a CZEC can obtain from an LLEC in wdu to ~npvklo an 
d - t o - e n d  circuit, 

’ Order on Remand, In re UnbundIrd Access to Network EkmcntJ, WC Docket No. 61-313, CC &kct 
N0.01-338,2005 Wt 289015 (FCC Fcb. 4,2005). 



Bastd on Joint ClXC’i3 allegation that an emergency situation cnists, a Docbt 
Entry was issued on March 1,2005, that mxiificd the times, aa found in 170 IAC 1-1.1- 
12,-for SBC Indiana to fib a Rcspnsc to the Motion and for Joint cI;Ecs to file a Reply 
to a Response. A Response and a Reply we* timly filed on March 2 and March 4, 
2005, respectively. 

The MOtion is in rtsponse to a s&tcment in recent SBC Indiana Accessible Lcttm 
to Joint CLECs that, beginning March 11,2005, SBC Indima win no longer accept UNE- 
P ordtrs. According to SBC Indiana, its plan to no longer accept UNEeP ordm 
beginning March 11.2005, is in C O ~ ~ ~ ~ M C C  with that part of the FCC’s February 4,mS 
TRRO which states that, as of thc &&tive date of the TRRO (March 11, ZOOS), (2IBC.s 
ate not pcdtttd to add new UNEP arrangements using unbundled access trs local 
circuit switching. Joint CLlECs argue that such action by SBC Indiana would be a 
unilateral action in violation of SBC Indiana’s inttrconnection agreements with the Joint 
CIIECS. 

2. Joint CLECs’ Pwition. Joint CLECs point to the provision in each 
intmmmction agreement that requires SBC Indiana to provide UNE-P to the C U E  at 
specified rates, Jaint CLECs fwther statc that any modification to an intucomeztion 
agreement 1118dc necessary by a change in law requires adherence to each agreement’s 
specified change of law pineem which typically includes notice, negotiation and, if 
necessary, dispute resolution. Therefore, according to the JQht  C E s ,  SBC Indiana is 
raquircd to continue to provide WE!-P to the Joint CLECs until such time as each 
agreement’s cbangc of law process has been fulfilled with respect to the change of law 
directive in the TRRO, 

Joint CLlECs contend that adherence to change of law processes will be 
substantive un&Wngs with respect to the TRRQ’s ruling that lLECs arc no longer 
requited to provide unbundled switching, because SBC Indiana is under obligations 
independent of Sections 2511252 of the federal Telecommunications Act of lM3 (“‘Act”) 
to provide UNE-P to the Joint CLECs. Joint CUCs posit that, notwithstanding the 
TRRO’s finding that ILECs are no longer required to makc UNE-P available to U E C s ,  
State statute and prior Commission Ordcrs, W o n  271 of the Act, and the 
SBUk*ech Memet Or&$ quire SBC Indiana to continue to makc lN%P 
avdable to the Joint CLECs. The Joint C W s  also argue that the TRRO itsclf requites 
carrim to ~mplcmcnt the findings in the TRRO by implementing appropriatr: changes to 
their intmconncction agreements. 

Joint CIBCs point not only to the d of their interconnection agreements EtM1 
language in the TRRO as requiring adherence to the requisite change of law provisions, 
but also to our January 21,2005 Docket Entry in this Cause that, in denying certain 
Motions tu Dismiss filed by certain CUeC Respondents, statad we would rcquh factual 

Thc 1996 Act rnrmkd the Communicadvns Act of 1934,47 U.S.C. 5 151 et seq. 
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evidence devant to each in- *on agreement's chrtnge of law provisions in ord# ’ 

to determine if Commirrsion intervention was an appiopriste p d y .  Joint CLXh 
c o n c ~ ~  that it is appmpxiate for the Cmnrnission to preserve t& stahjis quo as to eil of 
the issues reised in the appficabtc Accessible Lcttcrs by requiring SBC Indiaaa to engage 
in the relevant change of Xaw processes &hat are madated by the partits’ intmomdon 
agreements, by the FCC in &e TRRO, and in our January 21,2005 Docket Entry in this 
cause. 

3. SBC Xndiana’a Poailitioq. SBC Indiana contends that the language of the 
TRRO is unambiguous and even xepctitive in its ex- forbiddance of new UPJa-P 
orders 83 of March 11,2005. SBC Indiana claims, therefore, that the provhions of the 
Accessible Letters that m the subject of Joint CEECS’ Motion are mercJy’SBC Indiana’s 
plan to implement, and arc in full compliance with, the TRRO. SBC Indiana further 
argues that implementation of the FCC’s clear prohibition against new uNE;P as of 
March 1 ln 2005, docs not require negotiations between d e r s  that have entend into 
interconnection agreements. 

SBC Indiana also contends that the Commission lacks jurisdiction to stay m 
action of the FCC; that only the FCC itself or a federal court of appeals has such 
jurisdiction. As a result, according to SBC Indiana, any dispute with the FCC‘s bar on 
continued access to UNE-P as of March 11,2005, must come as a challenge to the FCC 
order itsclf and not SBC Indi~a’ s  planned implemntation of it. 

4. ”he TRRO. In a m e r  attempt to adopt r u b  implementing the Act’s 
requirement that the FCC detcnnine those unbundled network elements to which CLECs 
“at a minimum” need access in order to cornpttc, the FCC issued its Triennial Review 
Ordd (‘TRO’n) on August 21,2003. Among other things, the TRO found that CLEiCs 
were competitively impaired without unbundled access to ILEO’ circuit switching for 
tho mass market. The FCC dccermined that this impairment was primarily due to delays 
and d e r  probicms associated with ILECS’ hot cut6 procbes.  Accordingly, all state 
commissions, including this Commission, were directed to either &tmnhe that there 
was no such impairment in a particular market or develop a “batch” hot cut process that 
wduld efficiently provision multiplc CLEC orders for circuit switching. As a result, this 
Commission initiated threc C a w  to address the directives of the TRO, including one 
proceeding devokd to developing a batch hot cut process. 

Major parts of the TRO were almost immediately challenged in the Fcdcral 
District Court of Appeals for the DC. Circuit, which eventually vacated major portions 
of the TRO. in the end appeals to the US. Supreme Court to reverse the D.C. Cirmdt 
wem unsuc~cssful. h u n g  other findings, the D.C. Circuit vacated the rules that allowed 
st8tcs to conduct impairment analyses and the FCC’s national finding of impairment for 
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mass mafkct switching The Court rnnancbd those vacated parts of the TRO back to the 
FCC to make findings oonsistcnt with the Court’s determinations. The result of that 
f e d  is the FCC’S TRRO. 

5. The TRRO’s Reasoninn for Eumiarr 4inE UNE-P . Inrulingtoeliminate 
UNE-P, the FCC dettmincd, ba&d on the record developkd during the TRO remand 

. p d n g ,  that C U C k  

. . .. . not only have deployed a significant, growing number of their own 
switcbcs, o k n  using new, rnm efficient technologies such as packet 
switches, but also that they am able to ugc those switches to m e  the mass 
market in many areas, and that similar depioymcnt is possible in other 
geugraphic markets. Additionally, we find that the BOCs have made 
significant improvements in Wi hot cut processes that should better 
situate them to perform larger volwna of hot cuts (“batch hot cuts”) to the 
pxtmt ntce8sary. We find that thcse factors substantially mitigak the 
Triennial RcvinCr Order’s stated con- about circuit switching 
irnpaiment. Moreover, mgardlcss of any limited potential impainntnt 
questing cafiicrs may still face, wc find that the continued availability of 
unbundled mass market switching would i m p  significant costs in thc 
form of decreased investment incentives, and therefore we conclude not to 
unbundled pursuant to scction 251(dxZ)’s “at 8 n.inimum” author& 

The FCC elaborated on its mm that unbundling of mass market circuit 
switching has created a disincentive for CILEcs to invest in facil it ies-bd competition, 
by stating: 

Five years ago, the Commission [PCC] ex@ a prtftfence for 
facilities-based competition. This preference has been validated by the 
D.C. Cirrcuit as the correct reading of the statute, Since its inception, 
W - P  was dcsigned as a tool to enable a transition to faciiities-based 
competition. It is now dear, es discussed below, that, in many areas, 
UNE-P has bccn a disincentive to competitive LECs’ infrastnrcttm 
investment. Accordingly, consistent with the D.C. Circuit’s directive, we 
bar unbundling to the extent there is any impainncnt w b  - as hexe - 
unbundling would SMiousIy undcfMim infrastructure investment and 
hinder the developrtltnt of genuine, facilities-based competition. . . . Ttre 
record demonstrates the vabdity of concerns that unbundled mass market 
switching discourages competitive LEE investment in, and reliance on, 
competitive switches. . _. . Competitive LECa have not rebutted the 
evidence of commentas showing that competitive L;Ecs in many markets 
have recognized that facilitim-baaed carriers could not compete with 
TEWRIC-based UNEP, and therefore have made UNE-P their rong-term 
business gtrategy, Indeed, some proponents of W - P  effectively concede 
that it discourages infhstnrcturt investment, at least in some cases. Some 
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competitive ma have openly admitted that they have 00 intemt in 
deploying facilities. Particuiarly in residential markets, faciIitics-bsacd 
competitive IB7.s have been unable to compttc: against other competitors 
using incumbent LECS' facilities at TEL1RIc-basad rates, and am thus 
discourag#l from innovating and investing in new facilities.' 

6. WuSSron a d  adlnps,  As now above, the Joint CLECs have argued 
not only that the TRRo's change of law with rospcct to un-g mass 
switching must be effectuated through the change of .hw provisions fwnd in tht parties' 
interconnection agmrnents, but also that Wana statute and prior commission Orders, 
Section 271 of the Act, and the S B U h ~ h c h  Merger Otdsr independently require 
unbundling. In its Response to the Motion, SBC Indiana &votcs a lengthy discussion to 
its refutation of each of these independent authority arguments. However, the Joint 
C U C s  make clear in their Reply that they axe not asking the Commission to resolve the 
issue of the applicability of these independent authorities. Instead, the Joint CLJECS state 
that they raise these other authorities to dcrnonsbrate the sort of issues that must first be 
negotiated between SBC Indiana and the Joint C W s  and, if necessary, brought to 
dispute Iwolution. 

circuit . 

The main issue we face in ruling on the Moticm is whether the quiremut  of the 
FCC's TRRO prohibiting new UNEP ordcrs as of March lI,2005, mwt be effectuated 
through the provisions of the parties' interconnection agreements regarding change of 
law, negotiation and dispute rtsolution, rtsulting in the possible and likely availability of 
new UNE-P orders . a h  March IO, 2#5, or if the FCC's intent is an unqualified 
chinationofnew UNE-PordersasofMarch 11,2005. 

The FCC is clear in ita decision to eliminate WP: "Applying the court's 
guidance to the record before us, we impose no section 251 unbundling requirement for 
rnass market 10ca.1 circuit switching nati~nwidt."g TKS tietermination in thc TRRO is 
then incoxporated in the accompanying FCC des: "An incumbent LEC is not requid 
to provide aece88 to local cimuit switching on an uabmdcd basis to questing 
telecommunications carriers for the puqxm of serving end-user customrs wing D S O  
capacity 

The one qualification that the FCC makes with respect to this clear directive is to 
dlow a one year transition perid for existing UNE-P customers. 

Finally. we adopt a transition plan that rcquircs competitive lcECs to 
submit otdtrs to convert thci UNE-P customers to altenrative 
arraogernents within twelve mnths of the effective date of this order, This 
transition period shall apply only to the embedded custotner base, and 
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docs not permit compctitivc LECs to add new CUSKNMXS wing unbundled 
access to local circuit switching. During the twelve-month transition 
period, which docs not supenredc any alternative anangcmcnts that 
carriers voluntarily have ncgotiatd on a w e a l  basis, compctitive 
LECs will continue to have access to UNEP priced at TeLRIC plus one 
ddar until the incumbent successfully migratcs those uNE..P 
cwtomt~g to the competitive LEW switches or to alternative 8 ~ ~ ~ 5 8  
arrangements negotiated by the cBnTjerS.'* 

Joint CLECs do not address the ramifications of the relief sought in their Motion 
vis-84s the stated transition directives of the 'IT1RO. One reading of the TiUO is that 
the embedded bast is a snapshot of thost custornem being served by UNJ3-P. and those 
customers for whom 8 request to be 8trycd by W P  has btcn &, as of March 10, 
2005. If CLECS C B ~  continue adding new .TJNEP custotners akcr March 10, 2005, 
p d i n g  modification of their intemnnection agreements pursuant to change of law 
provisions, how is the composition of tho embedded base to be b t t d n e d ?  We assume 
Joint CLlECs would contend that new UNE-P customm addtd aftcr March 10, 2005, 
would be added to the tmbeddcd~basc. If 80;m these p o s t - m h  lo* custom also 
subject to transitioning off of UNE-P by March 11,20061 The Joint CUECs, however, 
might consider thew questions p~maturc in light of their primary assertion, as stated in 
the Motion: "Unless ahd until the Agreements am amtndtd pursuant to the change of 
law process specifid in the Agreements, SBC Indiana must continue to accept and 
provision the Joint CUCY UNE-P  order^ at the specified rates.w*" 

. 

we do not find Joint CLECs' position to be the mote reasonable interprCtation of 
the TRRO. First, as stated earlier, the FCC is clear in its inteat to eliminate U W P .  It is 
also clear that the FCC intends to clilniaate W - P  from its existing requirement to be 
unbundled pursuant to section 251 of the Act. For some purposes, pursuant to sections 
2511252 of the Act, interconnection agreements exist so parties can implement the 
unbundling requirements of the Act. If mass rnarkct circuit switching is no longer an 
e lcmt  required to be unbundled pursuant to sections 2511252 of the Act, it can therefore 
no bnger be rtquircd to bc unbundled within the context of an interconnection agreement 
for the stated purposes of sections 25 y252. 

We also find the FCC's language of the TRRO and accompanying rulcs 
unambiguous as to the intent that access to UNErP for new customers not bc rcquircd 
after March 10,2005, In its clear directive to eliminate future W - P ,  and eventuatly 
UNEP that serves the cmbeddcd customer base, the FCC wants to ensure hat existin8 
UNBP customrs arc not abruptly removed f'rom the network. Therefore, the FCC 
creates a one-year transition period, the purpogo of which is to allow C U E S  to rnake 
alternative arrangements for these customers. We mad the TRRO to say that as of March 
11,2005, ILEcs am not r c q d  pursuant to section 251 of the Act, to accept new UNE- 
P 0- for new custom.  In addition, 85 of Maxch 11,2006, all UNE-P customers in 

'I TRRO.3 199. 

l2 Motion, p. 10. 
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cxistaxx and all customtr orders pending for such service as of March 10,2005, xnust be 
transitioned off of Um3-P. 
continued provisioning of-UNF%P-likc 8tMcc. 

of cOllf8c. EECs and C L K s  me fke to negotiate the 

As noted above, the TRRO mates the transition period by stating: “Findy, we 
adopt a transition plan that requires coxnpctitive LEES to submit ordcI.s to convert their 
UNE-P customers t c ~  dtemetive arrangements within twelve mmtb of thc effective date 
of this Ordtr.”” The &kctiv~ date of the TRRO is Mach i 1,205. The FCC then goes 
on to statex ’This transition period shall apply only to the embedded customer base, and 
docs not permit competitive to add new customers using mbtlndled access to lacal 
circuit switching.sm1* wc interpret the TRRO to my that the estabxsimmt of a one-ytar 
transition period is  solely for the purpose of allowing an orderly movement of a CLEC‘s 
cmbedckd customer base off of UNE-P, and even though UNEP can continue to exist 
during this one-year transition ptriod with respect to an embedded customer base, CLECs 
are not permitted to add new UNEP customm during the tiansition puiod, We find the 
more reasonable interpretation of thc language of the TRRO is the intent to not allow the 
addition of new UNE-P cwtomcm after Much l0,2005, 

Clearly, too, the TRRO q u i m  IL,Ecs and CLlECs to negotiate their 
interconnection agreements consistent with the findings in the TRRO: 

We ngect that incumbent Lecs and competing carriers will 
implement the Commission’s findings as directed by section 252 of the 
Act. Thus, canien must implemt changes to their intcmnnection 
aprncnts consistent with our conclusions in this Order. Wc note that 
the failure of an incumbent Wec or a competitive E to negotiate in 
good faith under section 251(c)(l) of the Act and our implementing des 
may subject that party to tnfommnt action- Thus, thc incumbent LEC 
.and competitive LlEC must negotiate in good faith =garding any rates, 
terms, and conditions necessary to implement ow tule changes. We 
expcct that parties to the negotiating process will not unreasonably dday 
implementation of the conclusions adopted in this Order. We encourage 
the state commissions to monitor this area closely to cr~~ufc that partits do 
not engage in unnecessary dtlaY.L5 

However, we cannot rcssonably conclu& that the spekific p v i s i m  of the TRRO to 
eliminate UNE-P, which includes a specific date after which cLEc8 wiU not be allowed 
to add new customers using UNE-P, was dso meant to have no applicability unless and 
until such time as carriers had completed the change of law pxlocesscs in their 
interconnection agreements. To reach the conclusion proposed by the Joint 
would confound the FCC’s clcar dimtion provided in the TRRO, with no obvious way to 
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~ts.m to the trauaition timetable establiahad in the TRRO, Had the FCC remained hlnt 
embadded cu~tom# base, it is 

plswrible that the parties would need to negotiate, and thia Cormnission w b l y  
xbhab, the continued 8vailability of m p  for new customtrs. hstead, the K c  is 
clear that, b d n g  mutual agrcemmt by the parties, UNBP will no longer be available to 
aew customers after March IO, 2005. This cleat PCC directive leaves liac room for thc 
intmpretatim advocated by thc Joint CLECs. For these reasons, we find our cuncldon 
tiemin to be consistent with our finding in the January 21,2005 Entry in this Cause that 
we will look to the parties' intemmcction agreements in teviewing change of law 
ilrp11m. The elaboration that this Entry pmvidca is that we cannot iguore tire requirements 
af the changed law itself. The TRRO sets forth a default arrangement for thc elimination 
df W E P .  Unless and until the @a mutually agree to adopt an alternative 
mamgcment instead of the default provisions of the m0, we must look to the FCC's 
+diwdivcs in the TRRO for the elimination of ZINE-P for new customm. 

the timing and pricing for the transition of the 

In their hdotion, Joint CLECs raised some practical conccms about the effects of 
heir inability to obtain W P  after March 10,2005. Therefore, we find it eppropriatc to 
use this Entry to provide guidance on some of the disagreements that may arise ~ts a result 
0% this Entry's ruling. Joint CLECs express the c ~ ~ m a  in their Motion that ". . . if u 
LLEC customer requests x-cmose call forwarding to his M her vacation home on March 1, 

5, and then asks the CLEC on March 12,2005 to remove the remote call forwarding 
so that calls mvut to thcii usual location, the W will bc unable to removc the call 
hwarding feature from the customer's account trccause of SBC's Ejection of the CLEC's 
:ii-mgc request.'"6 wc disagree. wc think thc TRRO is clear in i t s  intent that a CLEC'S 
embedded base (its UNE-P cwtomcrs, and those customers for which UNE-P has betn 
mqubsted, as of March 10,2M)5) not bc disrupted. We would expect an cmbcddd base 
mstomer to be able to acquire or remove any ftaturt associated with circuit switching 
I Bsrihg the transition period. 

Joint CECs have also e x p d  concern that the agreement being offered by 
jWC Indiana for continued senrice aftcr March 10,2005, would require the immediate 
bqmsition of ratts higher than the transition pricing established in the TRRO." 
'W'c Qo not find this to bc an urucasonabb position for SBC Indiana to take. Clearly, the 
rxktmt of the oneyear transition period, and its associatad pricing, is to allow for a 
plmncd, ord#ly, and nondisruptive miwon of existing UNBP cwtomtrs off of UNE- 
P to an alternative arrangement at an established price for the transition period. Our 
inteqmtation is that the transition period is not designed to bc a period in which CIECS 
that negotiate an agreement to continue their 8cfyIce with SBC Indiana arc then entitled 
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to continue with the same transition pricing, Once a CLEC agrees to continue its existing 
mMce arrangement, the issue of transitioning and the associated reasom for transition 
ptici,ng cease. 

It is our finding, thmfoxe, that SBC Indiana, pursuant to the clear Fclc dhctives 
in the TRRO, is not required to accept UNE-P orders for new customer8 aft#. March 10, 
2005. As to the Motion's quest that we order SBC Indiana to comply with the change 
of law provisions of the interconnection agreements in implementing the TRIRO, we do 
not makt such an order, but.nonttl#lcsa express our expctation that both SBC Indiana 
and all af"' CLECs will mlilcE changes to their interconntction agreements consiattnt 
with the requixemts of the TRRO. Accordingly, the Motion is denied. I 

IT IS SO ORDERED. 

William G. Divine, Adrninistcative Taw Judge 

3 - 9 - 0 s -  
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COMPLAINT OF INDIANA BELL TELEPHONE 
4 ‘OMPANY, INCORPORATED D/B/A SBC 
INDIANA FOR EXPEDITED REVIEW OF A 
DISPUTE WITH CERTAIN CLECS REGARDING 
ADOPTION OF AN AMENDMENT TO 
COMMISSION APPROVED 
BNTERCOFMCCTION AGREEMENTS 

MAR 1 0  2005 

You are hereby notified that on this date the Presiding Officers in this Cause make 
:$E following Entry: 

On March 8, 2005, NuVox Communications of Indiana, Inc. (“NuVox”), a 
Respondent in this proceeding, filed its Motion for Emergency Order to Enforce the 
ihmrnission ’s Januury 21, 2005 Entry and Its interconnection Agreemerit wirh SBC 
hdiana (“Motion”) with the Indiana Utifity Regulatory Commission (“Commission”). 
The Motion asserts that the Complainant in this Cause, Indiana Bell Telephone Company, 
Iiicorporated d/b/a/ SBC Indiana (“SBC Indiana”) has stated that on or after March 11,  
‘2005, it intends to not provision certain orders for DSl and DS3 loops, DSI and DS3 
transport, and dark fiber. Such action, according to NuVox, will cause i t  irreparable harm 
+and wilf breach SBC Indiana’s currentIy effective, Cornmission-approved interconnection 
:agreement with NuVox. NuVox requests that the Commission, on or before March 10, 
:~,005, issue a directive requiring SBC Indiana to (1)  continue accepting and processing 
the orders for dark fiber, DSI loops and transport, and DS? loops and transport, under the 
rates, terms and conditions of NUVOX’S Interconnection Agreement from and between all 
wire centers in SBC Indiana’s operating territory, and (2) comply with the change of law 
puvisions of NUVUX’S Interconnection Agreement with regard to the implementation of 
the Federal Communication Commission’s (“FCC’s”) Triennial Review Remand Order 
(“TRRO”)l before implementing the Accessible Letters issued by SBC Indiana. SBC 
Indiana filed a Response to the Motion on February 9, ‘ro05. This Response has not yet 
kcn considered. 

It appears that this emergency Motion could have been filed in a timelier manner 
~ r ~ e  the Accessible Letters that are of concern to MuVox were issued by SBC Indiana on 
kbnrary 11, 2005. In any event, the Presiding Officers find that the Motion needs to be 
fully briefed and considered before ruling on the Motion. Themfore, NuVox’s request 
for a ruling on the Motion within two days of when the Motion was filed is  insufficient 
h e :  for us to consider all of the information necessary to issue a ruling. And even 
_ _  
’ Order on Remand, In re Unbundled Access to Network Ekrnenrs, WC Docket No. 04-3 13, CC Docket 
Hu 01-338.2005 WL289015 (FCC Feb. 4,2005). 



though we issued a Docket Entry in this Cause on March 9, 2005, ruling on a similar 
emergency motion by other C U C  Respondents on the issue of the continued 
provisioning of UNE-P in light of the TRRO, we find it appropriate to allow time for the 
parties to fully present their positions. 

Our initial review of the Motion, however, reveals an issue that we think should, 
at least on an interim basis, be addressed prior to March 1 I ,  2005, in order to avoid the 
possibility of undue ham to NuVax. The Motion states that SBC has identified to the 
FCC certain specific wire centers in Indiana for or between which i t  will not provide 
DSl/DS3/dark fiber loops or transport. It i s  our reading of the Motion that NuVox is 
maintaining that some of these specified wire centers would qualify as impaired pursuant 
to the criteria established in parts V and VI the TRRO, thereby entitling NuVox to 
unbundled access to these elements at these wire centers. The TRRO, at 9[ 234, 
establishes a process whereby a CLEC in requesting unbundled access to dedicated 
transport and high-capacity loops must self-certify in its request that i t  is entitled to 
unbundled access pursuant to the criteria set forth in the TRRO. Upon receipt of such a 
request the ILEC is required to provision the element, though it  can subsequently 
challenge its obligation to provide access through the dispute resolution process of its 
interconnection agreement. An ILEC, therefore, i s  not entitled to deny access to 
dedicated transport and high-capaci ty loops based on its determination that unbundled 
access is not required under TRRO. 

Accordingly, as of March 11 ,  2005, SBC Indiana should no1 deny a request by 
NuVox for unbundled access to high-capacity Imps or dedicated transport based on a 
SBC determination that access is not required at the relevant wire center(s). Both SBC 
Indiana and NuVox should follow the provisioning procedures set forth in 1 234 of the 
TRRO. This interim ruling on the Motion will be further addressed in a final ruling. 

In order to provide a reasonable time in which to respond, any additional 
Response to the Motion should be filed on or before March 14, 2005. Any Reply to the 
Response should be filed on or before March 17,2005. 

IT IS SO ORDERED. I 

i/ 

William G .  Divine, Administrative Law Judge 

Date 
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THE STATE CORPORATION CQMMISSIOY 
OF THE STATE OF KANSAS 

Before Commissioners: 
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BY THE C O ~ ~ M I S S I O N  IT is so ORDERED. 



EXHIBIT 5 



Docket 3662 - Verizon RI Tariff filing to implement the FCC"s new 
unbundled (UNE) rules regarding as set forth in the TRO Remand 
Order issued February 4,2005 

Verizon RI proposed tariff tiling for effect March 1 1 I 2005 (filed 2/18/05) 
Conversent Communications of RI - comments and objection to Verizon's filing (3/3/05) 
CLECs CTC Communications and Lightship Telecom (collectively "Swidler CLEW) objection 
(3/4/05) 
CLECs ARC Networks, Covad Communications, Broadview Networks and Broadview NP 
Acquisition Corp. (collectively "Adler CLECs") comments to Verizon's filing (3/7/05) 
Verizon RI Reply to Comments of CLECs Regarding Proposed Tariff Revision (3/7/05) 
Verizon RI Reply to Comments of the Joint Cornmentors Regarding Proposed Tariff (3/7/05) 
Division of Public Utilities Summary of Comparison of Parties' (Verizon, Conversent & Division) 

At open meeting held 3/8/05, the Commisison dopted Verizon's proposed tariff filing on an 
Positions (3/7/0 5) 

interim basis, pursuant to RlGL 39-3-12. The tariff would be subject to further investigation to 
determine if the wording of the proposed tariff needs to be revised and if necessary, the CLECs 
would be entitted to any refund or compensation for any inappropriate rate or action by Verizon 
during this interim period. 

RI Public Utilities Commission, 89 Jefferson Boulevard, Watwick, RI 02888 
Voice: 401-941-4500 - Email: mary.kent@lipuc.org 

State of Rhode Island Web Site 

Last modified 0310912005 12:lQll 
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EXHIBIT 6 



.rc 

MHJKET NO. 28821 h 

The CommisSion clarifies its intent that, as used in scdions 1.3.1 and 1.3.2 of the Iutcrhn 
Agreement Amcndmmt,’ base” or “embedded c\181MncT-basc” ref- to exiStiag 

custom- rather than existing lints. me mania1 Review Remcutd ~ r d e r  (TRRO)~ prcser~ad  

11~811fl &et local circuit switching during the transition period for the rmbaddcd customer base 

of UNE-P customers, rcqUiring that '"incumbent LECs must continue providing ~cce85 to mass 

market local circuit switching. . . for the competitive LEC to serve those customers until the 

incwixnt LECS success~ly convert those customcfs to thc new ~ h t  

Commission notes that the conflicting interpretations of "embedded customer-base” Will be an 
issue h Track II ofthis procttding. Howevcr, until a final dekmmah ‘on of this issue, SBC 

Texas shall have an obmon to pruvision new WNI3-P lines to cL;Ecs’ mhddcd customer- 
base, including moves, changes and additions of UNE-P ha for such customer base a! new 
physical locations. Any price diffemntial far which SBC T a m  may seek -up shall bt 
addrtssed in Track II or a subaaquent proceading. 

. 

Furthm, the Commission notes that in view of the FCC’s February 4, 2005, letter 

m p d g  ILEB to deaignatc wire centers as Tim 1 and Tier 2, Sections 1.5 and 1.51 of the 

Int* Agrcaaent Amendment may q u i r e  clarification? Accordingly, the Commission 



SIGNED AT AUSTIN, TEXAS the day of 2 w .  

PUBLIC UTUITY COMMISSION OFTEXAS 

JULIE PARSLEY, COMMlSSIONER 

PAUL HUDSON, CHAIRMAN 

BARRY T. SMITHERMAN, COMMISSIOMR 
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ENTRY 

(1) On Wruary 4,2005, he Federal Communications Co- 
(FCC) released its Order OA Ren.rand ('h?RO) in CC Docket No, 
01-338 in repme to certain issues that had been vacated and 
remanded in part back to the FCC by the D.C. Circuit Court in 
United StuW Telixxm Ass'n v* FCC, 359 F.3d 554 @.C. Cir. 2004) 
(USTA fu wt. denid, 125 S.Ct: 313,316,345 (2LW)* Among 
other things, the FCC m the "RRO put into place new d e s  
appbble to incumbent Id ex- mrriere' 0 
unbundling obligatbmj with regard to mass market local 
circuit swi-Wng, high-capacity loop and dedicated htemffice 
transport. 

Recognizing that it had removed significant unbundm ' &  
obligations, the PCC W e d  that, for the embedded customer 
base, a transition period and tramition pricing w d d  apply 
during which the impacted competitive l d  exchange carrigs 
(CLEQ) would be able to amtinut! purdudng the involved 
unbundled network elements. During thedrmsiti~n period, 
the ILKS and the CLEG were dirctcted to modify their 
i n t e r m e  agreements, including amp- any change 
of law prooesses to p e r m  the tasks messmy for an orderly 

. .. , 
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f i e  joint petitioners ussert that, in d e x  to avoid euffering 
Srreparable damage to their businesses, the COnmiwion must 
issue a directive 110 later than March 10, m, mqubing SBC 
Ohio to ccmtinue accepting and pmmaing the joint petitioners' 

pint petitionere' existing edwdded cwtomer base, aa wd 88 
orders for I S 1  and IS3 loops or transport, and dark fiber 
pursuatnt to the ram, terms and condltiana of their respecdve 
i n t e J r m d n  agreements. The joint petittonera huther 
request that SBC Ohio be ditectpd to comply with the change of 
law provisiom of the mpective intertmmect~ 'on agreemenla 
regarding implementation of the TRRO. Ae a final matter, the 

Oontetrrplakd BS part of the change of law p-m in the 
btaomw&on agreements indude the provisions of the m0 
and of the TkiennM Review M e r  that are m(ue favorable to 
the joint applicants. I 

orders fim the UNR-P~~~OITII, indudfng fllloye~ and adds, to the 

joint petitioners request that the negodatian procx!Ss 

1 .. - . - . . I  . . . . 

' .  
-. Y . . .  - ,  . .. .. .. .._ . . , .  . . . . .  . 
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In pagraph 233 of theTRR0, the FCC stated that I 

I 

. . . .  . . . .  -. . . . . . . .  . a h .  . .  

..... - ._. . . .  ._, - ._ .............. _ _  .. .__ ." -. .- ....... ..- ..----I -, C.$ I...-*.----C._- .. .I- 



I 

. I  

! 
. I  

I 

I 

i -  

I 

I 

I 

It is, therefom, 

OW-, That the petitions fitedm March4 2005, w grantedinpartand denied; 
in part in accnrdanoe with finding 5. It is, huther, 
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EXHIBIT 8 



STATE OF MARYLAND 

J. JO-H CURRAN, III 
HAROtb) D. WlUIAMs 

PUBLIC SERVICE COMMISSION ALLENM.FREEZLD 

ML# 96341 

March 10,2005 

Camille B. Collins, Esquire 
DLA Piper Rudnick Gary Cary US LLP 
t86!,25 Smith Avenue 
Bdthore, Maryland 21 209 

Michael A. McRae, Esquire 
MCI 
2200 budom County Parkway . 
Ashburn, Virginia 201 47 

David A. Hill, Esquire 
Vice President & General Counsel 
Verizon Maryland Inc. 
(’he East Pratt Street, 8ENS06 
B hitimore, Maryland 2 1202 

Re: Emergency Petition of MCI for a Commission Order Directing Verizon to 
thitinue to accept New Unbundled Network Element Platform Orders 

1.Jea.r Counsel: 

On March 1, 2005, MCImetro Access Transmission Services, LLC (“MCI”) petitioned 
the Public Service Commission (“Commission”) for an order directing Verizon Maryland Inc. 
(“Verizon”) to comply with the “change of law” provisions contained in the parties’ 
Literconnection agreement (“ICA”). Furthermore, MCI seeks a directive to Verizon that it 
continue to accept and process unbundled network element platform (“UNE-P”) orders until such 
tune as it has concluded the change of law process. On March 7,2005, a Petition to Intervene 
and Comments in Support of MCI’s Emergency Petition was filed on behalf of Allegiance 
T’elecom of Maryland, A.R.C. Networks Inc. d/b/a InfoHighway Communications Corporation, 
SNiP LiNK LLC, and XO Maryland LLC (hereinafter referred to collectively as “Petition 
Supporters”). On March 8, 2005, Verizon filed its Opposition to the Emergency Petition of 
h4CI. Subsequently, on March 10, 2005, MCI filed a letter withdrawing, without prejudice, its 
ki~~ruergency Petition stating that it had reached a commercial agreement with Verizon that 
resolved the issue raised in its Petition. 

As a general matter, the Commission is pleased to see parties resolve their differences 
outside of formal adjudication. The Commission encourages the parties to continue to work 
together in the fbture to similarly address disputes that may arise. MCI’s request to withdraw its 
Emergency Petition is hereby granted. 

WILLIAM DONALD SCHAEFER TOWER 6 ST. PAUL STREET 0 BALTIMORE, MARYLAND 21202-6806 

410-767-8000 0 TollFree: 1-800-4920474 FAX: 410-333-6495 

MDRS: 1-800-732-2258 (TT’YIVoice) Wcbsitc: w~w.psc.state.md.uslpscl 



With respect to the Petition Supporters, the Commission notes that given MCI’s 
withdrawal of its Petition, the issue of intervention becomes moot. As such, the Commission 
hereby denies the request of the Petition Supporters to intervene in the MCWerizon 
interconnection agreement dispute. To the extent the Petition Supporters believe that their 
specific interconnection agreements, or the Triennial Review Remand Order’ itself, do not 
support any proposed action of Verizon the Petition Supporters may file individualized petitions 
based upon their particular interconnection agreements and specific provisions of the Triennial 
Review Remand Order for the Commission’s consideration. For this purpose, the Commission 
will designate Case No. 9026 as the vehicle for parties to file such petition. Additionally, the 
Commission would remind MCI, Verizon and the Petition Supporters that the rights of all parties 
shall be determined by the parties’ interconnection agreements and the FCC‘s applicable rules, 
including those specifying the procedures to be employed when orders for unbundled loops or 
transport are disputed. At this point in time, the Commission is not aware of any actual disputes 
regarding loop or transport orders. I f  any such disputes arise, Verizon and the ordering carrier 
are directed to abide by the FCC’s direction in the Triennial Review Remand Order to fill the 
order and to then bring the dispute to the Commission, which will resolve the matter 
expeditiously. We note in this regard Paragraph 234 of the Triennial Review Remand Order 
which provides that “the incumbent LEC must provision the UNE and subsequently bring any 
dispute regarding access to that WE before a state commission or other appropriate authority.” 

By Direction of the Commission, 

0. Ray Bowland 
Executive Secretary 

m: Andrea Pruitt Edmonds, Esquire, Counsel for Petition Supporters 
Parties of Record, Case No. 9026 

In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of 
Incumbent Local Exchange Carriers, Order on Remand; WC Docket No. 04-31 3; CC Docket No. 01-338; FCC 04- 
290 (rel. February 4,2005) (“Triennial Review Remand Order”). 

WiLLlAM DONALD SCHAEFER TOWER 4 6 ST‘. PAUL STREET BALTIMORE. MARYLAND 21202-6806 

410-767-8000 TollFrec: 1-800-492-0474 FAX: 410-3336495 

MDRS: 1-800-735-2258 (TI’YNoicc) Websire: www.psc.sta~e.~.uslpscl 
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TO; 

FROM: 

DATE: 

XE * 

D.T.E. 04-33 Service Lisr (via first class mil and enmil) 

March 10,2005 

Petition of VcrSzon New England, Inc. d/b/a Variutn Mirrachuscus for 
Arbitration of Xntercannection Agreements with Cctmpctiiivt h c a l  &change 
Carriers and Commercial Moble Radlo Service Providers in Massachusetts 
Pursuant ta Section 252 of the e 0 ~ ~ c a x i o n s  Act of 1934, as amtndd, and 
tht Triennirl. Review O T ~  - D-T.E. 04-33 . ’ 

Briefing @ations TO Additionat fartits 

Mwy Cottreli, Sccrehry 

On March I ,  2005, the Department issued a set of brkfmg questions to vcrizan 
~sssachusens (‘Verizort”) and to a list of CLECs. whasc inrerconncctian agreements Verizon 
chims IO contain change of taw provisios b t  are self-executing. That is, Verizon chimfi 
that, with respect eo sucb interconncction agreements, it had b e  ri#$t 10 imp pi ern-^ chWes of 
law prior to the conclusion of rhis proceeding. On March 4,2005, ce- CLECd joialy 
f3ed a Petition for Emergency Declaramry hlicf seeking P bcchratory ruling that VerfZOIl  
may not unilaterdly implement &he tmmr of the Reulew R e w d  et, which is 
effective on March 11,2005, and &et {l) Verimn mwt c W h U 8  to lcccpr orders for UNEs no 
longer required to be unbundled by the Trienn9 Reviw..RWb4J&& under the raies, 
TCIIIIS. and condition6 of its cxisling intcrcctmMtion agreemenu, and that (2) Verbon must 
comply wjrh the change of law provisions of its intercommion agreements with regard to 
implementation of the &raI Review &-mar&.Ordcr. Verizon filed itr Opposition on 

The petitioners include BridgeCwn Intenational, fnc, , Broadview Networkg, h.. 
Broadview NP Acquisition Carp., A.R .C. Networks, 1%. d/b/n hfoH$$Wy 
C~mmunications Corp., DSCI Corp., XO MassachustOCGp Int-, and XO 
Communications, Inc., The Department received commcnw io suppori of the petition 
from Covad Communications Company, RtirJx, Inc, dlbla RNK Telecom, and PAETEC 
C omunics dons, Lnc. 



D.T,E. 04-33 

t 

Psgc 2 

Verizon's claim that ir m y  impbmmt tht m a l  Review R e d  Qtd tr on 
Marcb 1 I 2005 without first mgoriating aew interconnection agreemat tern, potentially 
af€txx.s h e  rights of all parties 10 this procecdiing. not simply those whose agreements Verizbn 
d a h s  to contaio sclf-cxtcuting change of law provisions. Thenfore, the Arbhtmt? issue the 
fdlowiag briefing questions to Verfzou and to each individual C E C  party &at Was not 
already named io AUachment A of rhe Marcb 1. 2005 briefm questions, 60 that rbt 
Department my consider the issues raised by the CLECs ip wit Petition for Ernergmy 
Ucclaratory Relief and dererminc: in the final order of this praccedisg the applicable rights and 
remedics Of aU parties according to their interconnection agreements. Briefs an these questions 
shall be submitted along with chc panics' bricfs on ihc open arbitration issues- I d i d  briefs arc 
due April 1,2005. Reply briefs art due April 15. ZOOS. 

1,  Korwithstanding the carrier's substantive arguments in this pro#edbig regardin& 
proposed rates, terns, or conditions far any specific sem~cc, for each caxrkr's 
individual intcrconnmim agtccment, p1-e identify each and every r e m  that iS 
relevant to whehcr or not the interconnection agreemcnt's change of law 
dispute resolution providons pennit the partics to implemeat charrgcr; of 
"applicable law" without first executing ut amcrxlment to &e inttrC;omeC6on 
agfeemenr. In providing your rspoase, please quow b e  relevant 
interconnccrion agrttmenr provisions, citing them by redon, Uld provide 
highlighted eopics of the rclevanr language. 

2. Indicate whether a cbnge of law or dispute rasolurbn provision ha9 been 
triggered and state &e date on which each condition precedent ur parry 
obligation [e, g., notice reqniremens) wa8 ma, if applicable, with regard to rhe 
implementation of the -1 Rtvicw Remand Or der, or any other srahltory. 
judicia!, or regulatory change, state or federal, that you daim did modify the 
pemes' rights under the inrerconncctfon agreement. 

k p o n s e s  to the foregoing qUtStiOA6 should a180 be summarized in tubular form for 
each individual carrier. RcSp01kSC6 for different carriers may be grouped togtther where rhe 
relevant Operative provisions of rh t  cnrrjcrs' intercomechon aglwmcnrs have idenrical 
effect 

Finally, plcast add Iesssc Reyes &sst.rsMstate .ma.us] to your service listS for this 
proceeding. If you have any questions, please  atac act Tina Chin at (617) 305-3578 or Jesse 
Reyes at (617) 305-3735. 
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Petition of VCriton New England , Inc- d/b/a Vcrizon 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate implementation of Accessible Letters issued ) Case No. U-14447 
by SBC MICHIGAN and VERIZON. 1 

At the March 9,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. J. Peter Lark, Chairman 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

ORDER 

On February 28,2005, the Commission commenced a collaborative process for implementa- 

tion of “Accessible Letters” issued by SBC Michigan (SBC) and Verizon. The collaborative was 

instituted after a number of competitive local exchange carriers (CLECs), including Talk America 

lnc. (Talk), and XO Communications, Inc. (XO), filed objections to certain proposals and pro- 

nouncements made in five Accessible Letters dated February 10 and 11,2005 by SBC, which is an 

incumbent local exchange c h e r  (ILEC) under the federal Telecommunications Act of 1996 

(FTA), 47 USC 25 1 ef seq. 

Accessible Letter No. CLECAM05-037 (AL-37), which is dated February 10,2005, states that 

SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs “beginning as 

early as March 10, 2005.” AL-37, p. 1. Accessible Letter No. CLECALL05-017 and Accessible 

Letter No. CLECALL05-018 (AL-18), which are each dated February 11,2005, state that SBC 



will not accept new, migration, or move local 5mice requests (LSRs) for mass market unbundled 

local switching (ULS) and unbundled network element-pIatfom (WE-P) on or after March 1 1, 

2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. In 

AL-18, SBC additionally states that effective March 1 1,2005, it will begin charging CLECs a $1 

surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALLOS-019 and 

Accessible Letter No. CLECALLO5-020 (AL-20), which are each dated February 1 1,2005, state 

that as of March 1 1,2005, SBC will no longer accept new, migration, or move LSRs for certain 

DSI and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport, and dark 

fiber l00pS. Also, in AL-20, SBC states that beginning March I 1,2005 , it will be charging 

increased rates for the embedded base of DSl and DS3 high capacity loops, DS f and DS3 

dedicated transport, dark fiber transport, and dark fiber loops.’ 

On March 7,2005, Talk and XO filed a joint emergency motion requesting the Commission to 

address certain issues that have arisen during the initial phases of the collaborative that they allege 

demand immediate attention. According to Talk and XO, at the first collaborative meeting, SBC 

reiterated its intent to act unilaterally on March 1 I ,  2005 pursuant to its Accessible Letters. Talk 

and XO insist that SBC’s threatened and impending actions would violate the plain language of 

the Federal Communications Commission’s (FCC) February 4,2005 order regarding unbundling 

obligations of ILECh2 Talk and XO have identified the following issues due to their effect on the 

‘The Cornmission became aware that Verizon had issued at least two similar Accessible 
Letters. Because the arguments raised by the CLECs with regard to SBC’s proposed actions 
applied with equal force to the actions proposed by Verizon, the Commission included Verizon in 
the collaborative process. However, the Commission notes that the motion filed by Talk and XO 
does not include any requested retief with regard to Verizon. 

. 

In  the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and Review 2 

of the Section 251 Unbundling Obligaiiwns of Incumbent Local Exchange Carriers, CC Docket 
No. 01 -338. PRO Remand Order}. 
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CLECs and because these matters appear to be contrary to the direction of the FCC in the TRO 

Remand Order; 

1. Citing Paragraph 234 of the T . 0  Remand Order, Talk and XO argue that SBC 
has threatened not to provision high-capacity loops and transport on and after 
March I 1,2005 even where a CLEC has undertaken a reasonably diligent 
inquiry and, based on that inquiry, self-certifies that, to the best of its know- 
ledge, its request is consistent with the requirements of the TRO Remand Ordera 
Instead, they maintain that SBC has threatened to reject any such orders that 
SBC believes does not satism the TRO Remand Urder. 

2. Talk and XO contend that SBC has threatened to cease providing access on and 
after March 11,2005 to unbundled local switching to CLECs seeking to serve 
their embedded base of end-user customers as required by 47 CFR 
5 1.3 19(d)(2)(iii) during the 12-month transition period. Instead, they maintain 
that SBC has stated that it will reject all move, add, and change orders3 
submitted by CLECs to serve their embedded base of end-user customers. 

3. Citing footnote 398 in Paragraph 142 of the TRO Remand Order, Talk and XO 
insist that SBC intends to self-implement rule changes that favor SBC while at 
the same time refusing to implement rule changes from the FCC’s 2003 
Triennial Review Order (T.0)” that were unaffected by United States Circuit 
Court of Appeals’ decision in United States Telecom Assn v Federal 
Communications Cornrn, 359 F3d 554 (DC Cir 2004) (USTA 10 or the TRO 
Remand Order, despite the fact that the TRO Remand Order recognized that the 
TRO rule changes should be implemented to minimize the adverse impact of the 
TRO Remand Order on CLECs. 

Additionally, citing Paragraphs 233,143,196, and 227 of the TRO Remand Order, Talk and 

XO argue that SBC intends to implement these and other changes without regard to the “change of 

law” provisions in their existing interconnection agreements with SBC. Talk and XO state that 

’A move order is submitted by a CLEC to an ILEC when an existing CLEC customer moves to 
a new address. An add order is submitted when an existing customer seeks to add an additional 
line to his service. A change order is submitted when an existing customer seeks to add or delete a 
feature, such as three-way calling. 

Review ofthe Section 2.51 Unbundling Obligations of Incumbent Local Exchange Carriers; 4 

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; 
Deployment of Wireline Services mering Advanced Telecommunications Capability, CC Docket 
Nos. 01-338,96-98,98-147, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd 16978, 17145, para. 278 (2003). 
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they filed this motion to seek a Commission order requiring SBC, at minimum, to abide by the 

terms of the TRO Remand Order. Accordingly, Talk and XO request that the Commission grant 

their emergency motion and order SBC to continue provisioning additional UNE-P access lines to 

serve a CLEC’s embedded base of end-user customers. Talk and XO also assert that the Commis- 

sion must order SBC to provision moves and changes in UNE-P access lines in a manner that will 

allow a CLEC to serve the needs of its embedded base of end-user customers during the 12-month 

transition period of the TRO Remand Order. 

Talk and XO insist that SBC must be ordered to continue to process requests for access to a 

dedicated transport or high capacity loop UNE upon receipt ofa self-certification from the 

requesting provider, that to the best of its knowledge, the requesting provider believes to be 

consistent with the requirements of the TRO Remand Order. Talk and XO contend that the 

Commission should order that SBC may not refuse to process such requests based solely on SBC’s 

belief the requesting provider’s self-certification is defective or that the provider did not engage in 

a reasonably diligent inquiry. Talk and XO maintain that, before implementation of the TRO 

Remand Order rules, SBC should be directed to implement thc TRO rules unaffected by USTA I1 

or the TRO Remand Order, such as (1) routine network modifications to unbundled facilities, 

including loops and transport, at no additional cost or charge, where the requested transmission 

facilities have already been constructed [See, 47 CFR 5 1.3 19(a)(8), 5 I .3 19(e)(5)], (2) comming- 

ling an unbundled network element or a combination of unbundled network elements with one or 

more facilities or services that a CLEC has obtained at wholesale [see, 47 CFR 5 1.309(e) and ( f )  

and 5 I .3 181, and (3) the CLEC certification regarding the qualifying service eligibility criteria for 

each high-capacity enhanced extended loop/link (EEL)’ circuits [See, 47 CFR 5 1.3 18(b)]. 

5A loop to a connection between two or more central offices. 
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At a session of the collaborative held on March 7,2005, Oqiakor Isiogu, Director of the 

Com@ssion’s Telecommunications Division, who was designated by the Commission to oversee 

the collaborative, announced that responses to Talk’s and XO’s motion had to be filed no later 

than 5:OO p.m. on March 8,2005, which is permitted pursuant to Rule 335(3) of the Commission’s 

Rules of Practice and Procedure, R 460.17335(3), and that the Commission intended to act on 

Talk’s and XO’s motion on March 9,2005, 

Responses in support of the motion were filed by the Commission Staff, Attorney General 

Michael A. Cox, AT&T Communications of Michigan, Inc., and TCG Detroit, LDMI Telecom- 

munications, Inc ., TDS Metrocom, LLC, MCImetro Access Transmission Services LLC, 

McLeodUSA Telecommunications Services, Inc., and TelNet Worldwide, Inc., Quick Communi- 

cations, lnc., d/b/a Quick Connect USA, Superior Technologies, hc., d/b/a Superior Spectrum, 

hc . ,  CMC Telecom, Inc., Grid 4 Communications, 1nce9 Zenk Group, Ltd., d/b/a Planet Access, 

CTS Communications, hc., and Global Connection Inc. of Anierica. In the interests of time, the 

Commission simply notes the general agreement of these parties with the positions taken by Talk 

and xo. 
SBC and Verizon filed responses in opposition to the motion! SBC urges the Commission to 

reject the attempt to delay its lawful and appropriatc implementation of the FCC’s new rules. In so 

doing, SBC maintains that the Commission’s previous determinations concerning adherence to 

change of law provisions in interconnection agreements and claims that ILECs are forcing contract 

terms on CLECs are not at issue in this proceeding. Rather, SBC insists that the motion asks for 

relief of an extraordinary nature that the Cornmission has no authority to grant. SBC complains 

that the motion is bereft of any reference to the Commission’s authority to entertain the motion. 

6Verizon’s comments are consistent with the comments filed by SBC. 
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According to SBC, it would be wrong for the Commission to act in haste or without carellly 

examining its authority to do so. 

Next, SBC calls upon the Commission to question whether the relief requested by Talk and 

XO should be. granted in the absence of some showing by the CLECs that they will ever place an 

order with SBC that SBC will reject. According to SBC, Talk and XO simply failed to assert that 

they will be harmed. SBC explains that it has already disclosed a list of Wire centers that meet the 

TRO Remand Order non-impairment thresholds for high capacity loop and dedicated transport 

facilities. See, Exhibit A to SBC’s response. After citing a portion of Paragraph 234 of the l?ZO 

Remand Order, SBC asserts that: 

SBC Michigan does not believe it will be possible for any CLEC to make the 
required “reasonably diligent inquiry” and then to certify that it is entitled to high- 
capacity dedicated transport between two offices that are on the list SBC submitted 
to the FCC, or that it is entitled to a high-capacity loop in a wire center that is on 
the list SBC submitted to the FCC. That is especially SO in view of the fact that the 
CLECs also have access, subject to protective order, to data SBC has filed with the 
FCC underlying the list SBC has submitted. Accordhgly, consistent with the 
TRRO, SBC Michigan does not expect to receive or process after March 11,2005, 
any CLEC orders for high capacity loops or dedicated transport involving Wire 
centers that are on those lists. 

SBC’s response, p. 5. Moreover, SBC contends that the failure of Talk and XO to affirmatively 

allege that they will suffer harm by SBC’s implementation of its determinations is reason enough 

to reject their motion. 

With regard to new UNE-P arrangements, SBC stresses that the FCC has instituted a 

nationwide bar on UNE-P. Citing myriad paragraphs of the TRO Remand Order, including 

Paragraphs 5,204,210,227, and 228, SBC insists that the FCC only required UNE-P tu be made 

available during the transition period to the embedded base of lines, not the embedded base of 

customers, as alleged by Talk and XO. According to SBC, as of March 11,2005, it has been 

relieved of the obligation to provision new UNE-P arrangements of any kind. SBC argues that the 
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FCC would not have intended the interpretation profiered by Talk and XO because it would 

perpetuate earlier illegal attempts to broadly define impairment. SBC also argues that an 

unscrupulous CLEC might even attempt to evade the FCC’s ban on new UNE-P deployment by 

disconnecting existing lines and ordering new ones. 

Finally, in response to the change of law argument raised by Talk and XO, SBC contends that 

the operative language in their interconnection agreements provides an ample basis for rejecting 

their positions. According to SBC, even apart fiom what the T’O Remand Order provides, the 

plain language of Talk’s and XO’s interconnection agreements invalidates any contractual 

obligation by SBC that is inconsistent with those new rules as of March 1 1,2005. 

The Commission finds that the relief requested by Talk and XO should be granted and that the 

Commission has the authority to do so. In so doing, the Commission rejects SBC’s position that 

the Commission has no authority to address the merits of Talk’s and XO’s motion. In Paragraph 

233 of the TRO Remand Order, the FCC stated that lLECs and CLECs must implement changes to 

their interconnection agreements consistent with the TRO Remand Order. The FCC also stated 

that the ILECs and CLECs are obligated to negotiate in good faith under Section 25 l(c)(l) of the 

FTA regarding any rates, terms, and conditions necessary to implement the rule changes. Indeed, 

the FCC explicitly observed that ‘‘[wJc encourage the state commissions to monitor this area 

closely to ensure that parties do not engage in unnecessary delay.” Paragraph 233 of the TRO 

Remand Order. As first noted in the Februq 28 order, the quoted portion of Paragraph 233 

indicates that the FCC does not contemplate that ILECs may unilaterally dictate to CLECs the 

changes to their interconnection agreements necessary to implement the FCC’s fmdings in the 

February 4 order. It also indicates that the Commission has an important role in the process by 

which ILECs and CLECs resolve their differences through good faith negotiations. h Paragraph 
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233, the FCC stated that Section 25 1 (c)( 1) applies to the efforts of the lLECs and CLECs to 

hplement changes to their interconnection agreements. Section 25 1 (c)( 1) specifically requires 

that such negotiations are governed by Section 252 of the FTA. Additionally, notwithstanding 

whether the negutiations are voluntary under Section 252(a)(S) or subject to compulsory arbitra- 

tion under Section 252(b)( l), Congress has required that the resulting interconnection agreement is 

subject to approval by this Commission, Moreover, the Commission notes that the Legislature 

specifically granted the Cummission “the jurisdiction and authority to administer .. . all federal 

telecommunications laws, rules, orders, and regulations that are delegated to the state.” 

MCL 484.2201. Therefore, the Commission finds that there is no merit to SBC’s claim that the 

Commission lacks jurisdiction to entertain Talk’s and XQ’s motion. 

The Commission also rejects SBC’s procedural and policy complaints about Talk’s and XO’s 

motion. To begin with, contrary to SBC’s argument, the motion does not involve “an affirmative 

injunction of apparent indefinite duration.” SBC response, p. 2. In setting up the collaborative, 

the Commission directed that “the collaborative process be conducted in a manner that will bring it 

to a successhl end in no more than 45 days.” February 28 order, p. 6. Beyond the time necessary 

for the completion of the work of the collaborative, it was the FCC that established the duration of 

the transition period for implementation of the TRO Remand Order. While SBC may be dissatis- 

fied with the length of the transition period, that issue is not before the Commission. Rather, 

Talk’s and XO’s motion concerns the fact that SBC is threatening to violate the FCC’s TRO 

Remand Order by denying access to essential LJNEs that they allege the FCC required ILECs to 

provision for the duration of the transition period. 

Likewise, the Commission does not conclude that its decision to take up this matter on an 

expedited basis is objectionable. The motion filed by Talk and XO raised a matter of extreme 
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urgency. The Commission’s motion pleading rules, which are set forth at R 460.17335, 

specifically allow for the shortening of the time for the filing of responsive pleadings, which was 

comunicated to participants at the March 7,2005 collaborative meeting. The Commission frnds 

that even a cursory examination of the volume and quality of the responses filed by the parties 

contradicts SBC’s bare allegation that the notice was “absurdly short.” SBC’s response, p. 2. 

Turning to the merits of the motion, the Commission is persuaded that SBC’s position with 

regard to its ability to review and reject a CLEC’s self-certification for the purposes of Paragraph 

234 of the TRO Remand Order is inconsistent with the clear and unambiguous language used by 

the FCC. Paragraph 234 of the TRO Remand Order states: 

We recognize that our rules governing access to dedicated transport and high- 
capacity loops evaluate impairment based upon objective and readily obtainable 
facts, such as the number of business lines or the number of facilities-based 
competitors in a particular market. We therefore hold that to submit an order to 
obtain a high-capacity loop or transport UNE, a requesting carrier must undertake a 
reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best 
of its knowledge, its request is consistent with the requirements discussed in parts 
IV, V, and VI above and that it is therefore entitled to unbundled access to the 
particular network elements sought pursuant to section 25 l(c)(3). Upon receiving 
a request for access to a dedicated transport or high-capacity loop UNE that 
indicates that the UNE meets the relevant factual criteria discussed in sections 
V and VI above, the incumbent LEC must immediately process the request. 
To the extent that am incumbent LEC seeks to chaltenge any such UNEs, it 
subsequently can raise that issue through the dispute resolution procedures 
provided for in its interconnection agreements. In other words, the incumbent 
LEC must provision the UNE and subsequently bdng any dispute regarding 
access to that UNE before a state commission or other appropriate authority. 

Paragraph 234 of the TRO Remand Order. (Emphasis added, footnotes deleted). 

The language used by the FCC does not indicate that an ILEC may unilaterally take any action 

to reject the effort of a CLEC to self-certifjf impairment for the purposes of the provisioning of 

access to dedicated transport and high-capacity loops. Rather, the FCC required ILECs to accept 

that such representations are facially valid and only subject to after-the-fact scrutiny. Accordingly, 
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SBC may not reject a CLEC’s request to provision high capacity loops and transport without a 

review by this Commission. . 

Likewise, the Commission finds that Talk and XO have correctly interpreted the intent of the 

2”’O Remand Order with regard to move, add, and change orders necessary to meet the nee& of 

its embedded customer base during the transition period established by the FCC. Paragraph 199 

of the TRO Remand Order is typical of the provisions made for the transition period by the FCC: 

Finally, we adopt a transition plan that requires competitive LECs to submit 
orders to convert their W E - P  customers to a1 temative arrangements within twelve 
months of the effective date of this order. This transition period shall apply only to 
the embedded customer base, and does not pennit competitive LECs to add new 
customers using unbundled access to local circuit switching. During the 
twelvemonth hnsition period, which does not supersede any alternative 
arrangements that carriers voluntarily have negotiated on a commercial basis, 
competitive LECs will continue to have access to UNE-P priced at TELRIC plus 
one dollar until the incumbent LEC successhlly migrates those UNE-P customers 
to the competitive LEG’ switches or to alternative access arrangements negotiated 
by the carriers. 

Paragraph 199 of the TRO Remand Order, pp. 109-1 10. (Footnote deleted). 

During the t 2-month transition period an ILEC is required to provide unbundled local 

switching to a CLEC to allow the CLEC to serve its ernbedded base of end-user customers as 

shown by Rule 51 -3 19(d)(2)(i) and (iii), which in relevant part, provides: 

(i) An incumbent LEC is not required to provide access to Iocal circuit switching 
on an unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 

* + * * *  

(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period 
from the effective date of the T r i e ~ a l  Review Remand Order, an incumbent LEC 
shall provide access to local circuit switching on an unbundled basis for a 
requesting carrier to serve its embedded base of end-user customers. 

AL-18 sets forth SBC’s position that on and after March 1 1,2005, the TRO Remand Order 

allows SBC to decline to provide any “New” LSRs for “new iines being added to existing Mass 
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Market Unbundled Local Switching/UNE-P accounts” or any “Migration” or “Move” LSRs for 

Mass Market Unbundled Local Switching/UNE-P accounts. AL-18, p. 1.  SBC insists that its 

interpretation is supported by Paragraphs 5 and 227 of the TRO Remand Order, which refer to 

UNE arrangements, not customers. SBC’s position might be more persuasive had the FCC 

specified that on and after March 1 1 2005, the embedded base that should benefit horn the 

transition period was limited to existing lines and UNE arrangements. However, the FCC did not 

take such a limited approach in its rules. Rather, the FCC chose to require that an ILEC “shall 

provide access to local circuit switching on an unbundled basis for a requesting carrier to serve its 

embedded base of end-user customers.” Rule 5 1.3 19(d)(2)(iii). (Emphasis added). The 

distinction between the embedded base of lines versus the embedded base of end-user customers is 

critical and recognizes that the needs during the transition period of an existing CLEC customer 

may well go beyond the level of service provided as of March 1 1,2005. By focusing on the needs 

of the ernbedded base of end-user customers rather than on lines, the FCC has ensured that the 

transition period will not serve as a means for an lLEC to frustrate a CLEC’s end-user customers 

by denying the CLEC’s efforts to keep its customers satisfied7 

Finally, the Commission is persuaded by the arguments of Talk and XO to the eflect that it 

would be contradictory for SBC to assert the right to unilaterally imptement the requirements of 

the TRO Remand Order while it refuses to implement provisions approved by both the TRO and 

USTA II that are favorable to the CLECs, such as clearer EEL criteria, the ability to obtain routine 

network modifications, and comrningIing rights. However, these issues are not sufficiently 

momentous to require emergency consideration. Rather, the Commission finds that such 

7See, TRO Remand Order, p. 128, paragraph 226 and footnote 626, which indicate the FCC’s 
concern that its transition plan be implemented in a way that avoids harmful disruption in the 
telecommunjcations markets. 
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arguments are more properly considered in Cases Nos. U-14303, U-14305, and U-14327, which 

are scheduled for oral argumen~ before the Commission on March 17,2005. 

h its February 28,2005 order, this Commission recognized that “the FCC did not contemplate 

that ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order.” February 28 order, p. 5. 

Further, the Commission stated that the change of taw provisions contained in the parties’ 

interconnection agreements “must be followed.” February 28 order, p. 6.  As a resuit, the 

Commission finds that SBC shall not unilaterally implement its interpretation of the TRO Remand 

Order, which the Commission has determined to be erroneous. Rather, SBC may only implement 

the TRU Remand Order changes through the change of law provisions contained in the parties’ 

interconnection agreements in the manner described in the Commission’s February 28 order in this 

proceeding . 

In the February 28 order, the Commission indicated that SBC could bill the CLECs at the rate 

effective March 1 1,2005. However, the Commission further provided that SBC could not take 

any collection actions against the CLECs for the portion of the bill caused by the increase on 

March 1 1,2005. To ensure that there would be no undue benefit to the CLECs or harm to SBC 

due to the delay associated with the collaborative process, the Commission also provided that there 

would be a true-up proceeding at the end of the collaborative process. The Commission wishes to 

emphasize that these provisions remain in effect. 

. -  

The Commission FlNDS that: 

a. Jurisdiction is pursuant to 1991 FA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 WSC I5 1 
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice 

and Procedure, as amended, 1999 AC, R 460.17 10 1 et seg. 

b. The relief requested in the March 7 motion filed by Talk and XO should be granted in part 

and deferred in part, as more filly explained in this order. 

THEREFORE, IT IS ORDERED that: 

A. SBC Michigan shall provision high-capacity loops and transport on and aRer March 1 1 

2005 where a competitive local exchange camer has self-certified that, to the best of  its know- 

ledge, the competitive local exchange canier’s request is consistent with the requirements of the 

Federal Communications Commission’s February 4,2005 ZXO Remand Order. 

B. SBC Michigan shall provision focal service requests for mass market unbundled local 

switching, unbundled network element-platform, DS1 and DS3 high capacity loops, DSl and DS3 

dedicated transport, dark fiber transport, and dark fiber loops on or after March 1 1,2005, 

consistent with the requirements of this order. 

C. SBC Michigan shall comply with the requirements of both this order and the C o d s -  

sion’s February 28,2005 order in this proceeding. 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ 3. Peter Lark 
Chairman 

( S E A L )  

/s/ Robert B. Nelson 
Commissioner 

/s/ Laura Chappelle 
Commissioner 

By its action of March 9,2005. 

/s/ Mary Jo K u d e  
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSlON 

Commissioner 

Commissioner 

By its action of March 9,2005. 

Its Executive Secretary 
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S T A T E  OF M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter, on the Commission’s own motion, to 
consider Amenitech Michigan’s compliance with 
the competitive checklist in Section 271 of the 
fderal Telecommunications Act of 1996. 

) 
) 
) 
1 

Case No. U-12320 

1 
1 

In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate implementation of AccessibIe Letters issued ) 
by SBC Michigan and Verizon. 1 

Case No. U-14447 

At the February 28,2005 meeting of the Michigan Public Service Commission in .Lansing, 

Michigan. 

PRESENT: Hon. J. Peter Lark, Chair 
Han, Robert €3. Nelson, Commissioner 
Hon. Laura Chappele, Commissioner 

ORDER COMMENCING A COLLABORATlVE PROCEEDING 

On February 16,2005, MCImetro Access Transmission Services LLC (MCImetro), which is a 

competitive local exchange carrier (CLEC) pursuant to the federal Telecommunications Act of 

1996,47 USC 25 1 et seq. (FTA), fited objections to certain proposals and pronouncements made 

in five “Accessibfe Letters” dated February 10 and I 1,2005 by SBC Michigan (SBC), which is an 

incumbent local exchange camer (ILEC) under the FTA. Other CLECs quickly followed suit. 

On February 18,2005, LDM Telecommunications, hc.  (LDMI), also filed objections to the 

five Accessible Letters. 



On February 23,2005, Talk America Inc., filed objections to one of the five Accessible 

Letters. - 

On February 23,2005, TelNet Worldwide, Inc., Quick Communications, Inc. d/b/a Quick 

Connect USA, Superior Technologies, Inc. d/b/a/ Superior Spectrum, Inc., CMC Telecom, Inc., 

Grid4 Comunications, Inc., and Zenk Group Ltd. d/b/a Planet Access filed comments in support 

of the objections raised by MCImetro and LDMT. 

On February 23,2005, XO Communications, Inc. (XO), filed objections to one of the five 

Accessible Letters. 

On February 23,2005, SBC filed its response to the objections filed by MCImetro and LDMI. 

Accessible Letter No. CLECAM05-037 (AL-371, which is  dated February 10,2005, states that 

SBC will be withdrawing its wholesale unbundled network element (WE) tariffs “beginning as 

early as March 10,2005.” AL-37, p.1. Accessible Letter No. CLECALL05-017 (AL-17) and 

Accessible Letter No. CLECALLOS-018 (AL-1 S), which are each dated February i 1,2005, state 

that SBC will not accept new, migration, or move local service requests {LSRs) for mass market 

unbundled local switching (ULS) and unbundled network element-platform (UNE-P) on or after 

March 1 1,2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. 

In AL-18, SBC additionally states that effective March I 1,2005, it Will begin charging CLECs a 

$1 surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALLOS-019 (AL-19) 

and Accessible Letter No. CLECALL05-020 (AL-20), which are each dated February 1 1,2005, 

state that as of March 11,2005 SBC will no longer accept new, migration, or move LSRs for 

certain DS 1 and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops. Also, in AL-20, SBC states that beginning March 11,2005, it will be 
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charging increased rates for the embedded base of DS 1 and DS3 high capacity loops, DS L and 

DS3 dedicated transport, dark fiber transport, and dark fiber loops.’ 

The CLECs maintain that SBC has no unilateral right to change its wholesale tariffs. 

According to them, the Commission established a procedure in Case No. U- 12320 whereby SBC 

must provide the CLECs with a 30-day notice of its intent to change any of its tariff provisions. 

The CLECs also point out that the Commission allowed a CLEC to object to SBC’s proposed 

actions within two weeks of SBC’s notice. In short, the CLECs insist that SBC may not uni- 

lateraliy revise the rates, tenns, and conditions under which SHC provisiaians wholesale telephone 

services. The CLECs seek a Commission order ( I )  establishing a proceeding to address the 

changes proposed by SBC, (2) prohibiting SBC fiom withdrawing its wholesale tariff until com- 

pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements 

as they presently exist, (4) barring SBC from enforcing or implementing the Accessibility Letters 

until issuance of a final order in this proceeding, (5) directing SBC to continue to accept and 

provision new, migration, or move LSRs for mass market unbundled local switching (ULS) and 

unbundled network element-platform (UNE-P) until further order of the Co&ssion, (6)  directing 

SBC to continue to accept and provision new, migration, or move LSRs for certain DSI and DS3 

high capacity loops, DSl and DS3 dedicated transport, dark fiber transport, and dark fiber loops 

until further order of the Commission, and directing SBC not to increase the rates it charges for 

UNE-P, DS 1 and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops until M e r  order of the Commission. 

‘Although not contained in the record of the Case No. U-12320 docket, which is limited to 
consideration of issues related to Amentech Michigan’s compliance with the competitive checklist 
in Section 27 1 of the FTA, the Commission is also aware that Verizon has issued at least two 
similar Accessible Letters. The arguments raised by the CLECs with regard to SBC’s proposed 
actions apply with equal force to the actions proposed by Verizon. 
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SBC responds by arguing that the modifications set forth in its Accessibility Letters are fully 

consistent with the Federal Communications Commission’s (FCC) recent February 4,2005 order 

regarding unbundling obligations of ILECs2 and must therefore be honored by the CLECs and the 

Commission. According to SBC, the CLECs’ objections are directIy contrary to the recent rulings 

of the FCC. SBC states that the FCC has established a nationwide bar on unbundling as follows: 

1. An ILEC is not required to provide access to local circuit switching on an 
unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 47 C.F.R. 0 
5 1.3 19(d)(2)(i). 

2. Requesting carriers may not obtain new local switching as an W E .  Id. 
5 5 1.3 19(d)(2)(iii). 

3. LECs have no obiigation to provide CLECs with unbundled access to mass 
market local circuit switching. TRO Remand Order 7 5. 

4. The FCC’s transition plan does not permit CLECs to add new switching tTNEs, 
Id. 

5. The FCC did not impose a Section 251 unbundling requirement for mass market 
local circuit switching nationwide. Id. 7 199, 

6. The FCC found that the disincentives to investment posed by the availability of 
unbundled switching, in combination with unbundled loops and shared 
transport, justify a nationwide bar on such unbundling. Id. 7 204. 

7. The FCC found that continued availability of unbundled mass market switching 
would impose significant costs in the form of decreased investment incentives, 
and therefore determined not to unbundle that network element. Id. f 2 10. 

8. The FCC found that unbundling would seriousIy undermine infrastructure 
investment and hinder the development of genuine, facilities-based competition. 
M. 218. 

According to SBC, the FCC’s unbundling bar applies with equal force to network elements, 

such as shared transport, which can only be provided in conjunction with switching. SBC also 

*In the Matter of Unbundled Access to Network Elements, WC Docket No, 04-3 13 and 
Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, CC 
Docket No. 01-338. FRO Remand Order). 
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asserts that the FCC reached a similar result with regard to signaling ( +  544) and for certain 

databases used in routing calls (1 55 1). Therefore, SBC maintains that, given the FCC’s bar on 

unbundled switching, it cannor be forced to provide unbundled access to any switch-related UNEs. 

SBC next argues that the Commission should reject the CLECs’ efforts to link their objections 

to Case No. U- f 2320 and Section 271 of the FTA. According to SBC, the Commission has no 

decision making authority under Section 271. Further, SBC maintains that Section 27 I focuses on 

’fiust, reasonable, and non-discriminatory” pricing rather than on total element long run incre- 

mental cost (TELRIC) pricing, which it claims will be perpetuated by adoption of the CLECs’ 

objections. Further, SBC insists that Section 27 1 provides no support for continuing its requked 

provision of UNE combinations. Finally, SBC argues that the Commission and the CLECs are 

powerless to ignore the FCC’s holdings Or otherwise delay SBC’s implementation of the FCC’s 

pricing determinations. 

The Commission fmds that the objections filed by the CLECs have merit. h Paragraph 

No. 233 of the FCC’s February 4 order, the FCC stated: 

We expect that incumbent LBCs and competing carriers will implement the 
Commission’s findings as directed by section 252 of the Act. Thus, carriers must 
implement changes tu their interconnection agreements consistent with our 
conclusions in this Order. We note that the failure of an incumbent LEC or a 
competitive LEC to negotiate in good faith under section 25 1 (c)(l) of the Act and 
our implementing rules may subject that party to enforcement action, Thus, the 
incumbent LEC and competitive LEC must negotiate in good faith regarding any 
rates, terms, and conditions necessary to implement our rule changes. We expect 
that parties to the negotiating process Will not unreasonably delay implementation 
of the conclusions adopted in this Order. We encouruge tbe sfate commissions to 
rnonitur this area closely to ensure that parties do not engage in unnecessary delay. 
Paragraph No. 233 (Emphasis added). 

The emphasized portion of Paragraph No. 233 indicates that the FCC did not contemplate that 

ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order. It also clearly indicates that 
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this Commission has an important role in the process by which ILECs and CLECs resolve their 

differences through good faith negotiations. Indeed, the Commission was specifically encouraged 

by the FCC to monitor implementation of the Accessible Letters issued by SBC and Verizon to 

ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the 

FCC’s order indicates that SBC must immediately process a request for access to a dedicated 

transport or high capacity loop UNE and it can challenge the provision of such UNEs “through the 

dispute resolution procedures provided for in its interconnection agreements.” 

Given the urgency of the circumstances, the Commission finds that it should immediately 

commence a collaborative process for impIementation of Accessible Letters issued by SBC 

Michigan and Verizon. In so doing, the Commission observes that tbe change of Iaw provisions 

contained in the parties’ interconnection agreements must be followed. 

To avoid confusion, the Commission fmds that a new proceeding that is devoted specifically 

to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC 

and Verizon shouid be commenced. Docket items 6,7,8,9,1O,Il ,  12, and 13 that currently 

appear in Case No. U-12320 should be placed into the docket file for Case No. U-14447. All 

additional pleadings related to implementation of Accessible ]Letters issued by SBC and Venzon 

should also be placed solely in the docket for Case No. U-14447. 

The Commission intends that the collaborative proceeding should be limited in scape and 

duration, The Commission has selected the Director of its Telecommunications Division, Orjiakor 

Isiogu, to oversee all collaborative efforts. The Commission also directs that the coiIaborative 

process be conducted in a manner that will bring it to a successful end in no more than 45 days. 

During the time that the collaborative pracess is ongoing, the Commission directs that SBC 

and Verizon may bill the CLECs at the rate effective March 11,2005, however, the ILECs may 
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not take any collection actions against the CLECs for the portion of the bill caused by the increase 

on March 1 I ,  2005. To emure that there will be no undue benefit to the CLECs or ham to the 

ILECs due to the delay associated with the collaborative process, the Commission will also direct 

that there will be a true-up proceeding at the end of the coliabamtive process that will determine 

how rates and charges will be adjusted retroactively to March 1 1, 200S.3 

The Commission has selected Case No. U-14447 for participation in its Electronic Filings 

Program- The Commission recognizes that all filers may not have the computer equipment or 

access to the Internet necessary to submit documents electronically. Therefore, filers may submit 

documents in the traditional paper format and mail them to the: Executive Secretary, Michigan 

Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 48909. 

Otherwise, all documents filed in this case must be submitted in both paper and electronic 

versions. An original and four paper copies and an electronic copy in the portable document 

format (PDF) should be filed with the Commission. Requirements and hstructions for filing 

electronic documents can be found in the Electronic Filings Users Manual at: 

http://efile.rnpsc.cis.state.mi.us/efile/usersrnanua~ .pdf. The application for account and letter of 

assurance are located at http://efiie.mpsc.cis.state.mi.us/efiIe/help. You may contact the 

Commission Staff at (5 17) 241-61 70 or by e-mail at mpscefilecases@michigan.gov with questions 

and to obtain access privileges prior to filing. 

The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, its amended by the Telecommunications Act of 1996,47 USC 151 

3See, Paragraph 228 and footnote 630 of the FCC’s February 4,2005 order. 
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et seq.; 1969 FA 306, as amended, MCL 24.203 et seq.; and the Commission’s Rules of Practice 

and Procedure, 8s amended, 1999 AC, R 460.171Ol et seq. 

b. A collabarative process should be commenced in Case No. U-14447 for monitoring and 

faciiitating the implementation of the Accessible Letters issued by SBC and Verkon. 

c.  Pending completion of the collabrative process, SBC and Verizon may bill the CLECs a 

the rate effective March I I ,  2005, however, SBC and Verizon may not take any collection actions 

against the CLECs for the portion of the bill caused by the increase on March 1 1,2005. 

d. Following completion of the collaborative process, a true-up proceeding should be 

conducted to adjust rates and charges retroactively to March 11,2005. 

THEREFORE, 1T IS ORDERED that: 

A. A collaborative process is commenced in Case No. U-14447 for monitoring and 

facilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon. 

B. Pending completion of the collaborative process and further order of the Commission, 

SBC Michigan and Verizon shall refraining from colIecting any billed rate arising from imple- 

mentation of any of the changes described in their Accessible Letters, 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Is/ f .  Peter Lark 
chair 

( S E A L )  

/s/ Robert B. Nelson 
Commissioner 

/s/ Laura Chamelle 
Commissioner 

By its action of February 28,2005. 

Is/ Maw Jo K d e  
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PtTBLIC SERVICE COMMISSION 

Commissioner 

Commissioner 

By its action of February 28,2005, 

__ 

Its Executive Secretary 
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EXHIBIT I 1  



b 

c 

MCI and SBC on MCPs Motion on March 11,2005, hereby ORDERS aa foUows: 



2 




