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BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION TO STRIKE AND 

RESPONSE IN OPPOSITION TO MOTION FOR SUMMARY FINAL ORDER

INTRODUCTION

In the last year, Saturn Telecommunications Services, Inc. d/b/a STS Telecom, LLC (“STS”) has initiated three separate proceedings against BellSouth – this docket, Docket No. 040732-TP, and Docket No. 040927-TP.  STS dismissed the latter two dockets, yet this case remains open.  As a general matter, in this and prior dockets, BellSouth has not objected to reasonable modifications to filing dates and procedural matters.  At this juncture, however, STS’s latest filings and its failure to comply with procedure simply cannot be tolerated and BellSouth is compelled to file this Motion to Strike.  Specifically, after obtaining an extension of time to file a response in opposition to BellSouth’s Motion for Summary Final Order (“BellSouth’s Motion”), STS filed a late, incomplete, and defective response (“STS’s Response”).  STS’s Response included arguments that BellSouth had previously objected to; by letter dated February 24, 2005, BellSouth had provided STS with notice that the inclusion of these arguments would trigger a motion to strike.  STS’s failure to follow procedure combined with its disregard of BellSouth’s objections to its invalid arguments demonstrate unequivocally that its Response should be stricken in its entirety and BellSouth’s Motion should be granted.

In addition to explaining more fully below the reasons this Commission should grant BellSouth’s Motion to Strike, BellSouth also includes its opposition to STS’s Motion for Summary Final Order on BellSouth’s counterclaim (“STS’s Motion”), which motion was filed on March 11, 2005.  STS’s Motion cannot withstand scrutiny.  BellSouth requested, on the first page of its Motion, “that this Commission enter an order granting its counterclaim and requiring STS to promptly pay for the switching services it received.”  In STS’s March 4, 2005 response to BellSouth’s Motion, STS claimed that “there are substantial matters of fact in dispute . . . .”  (STS’s Response, p. 13).
  STS has now filed its own motion for summary final order in its favor on BellSouth’s counterclaim, in which it now contends “there is no genuine issue of material fact as to any issues . . .”  (STS’s Motion, p. 1).  STS’s positions are flatly contradictory and simply cannot be reconciled.  Notwithstanding STS’s contradiction, BellSouth agrees that this matter should be resolved as a matter of law.  The only reasonable, logical, and legal outcome is to enter an order in favor of BellSouth.  

MOTION TO STRIKE

A.
STS’s Response In Opposition to BellSouth’s Motion for Summary Final Order Should be Stricken in its Entirety
On July 29, 2004, BellSouth filed its Answer and Counterclaim in this docket.  As BellSouth has explained in prior filings, this docket involves a billing complaint filed by STS.  STS claims BellSouth overbilled it for switching; however, the switching rates it complains of were agreed to by the parties and are contained in the parties’ applicable interconnection agreement.   BellSouth included a counterclaim, explaining that STS had failed to pay for amounts that it had been billed, and had breached the terms of the parties interconnection agreement.

Although BellSouth was served by mail with a copy of STS’ Response to its Affirmative Defenses and Counterclaim, no such response was properly filed with this Commission.  Notably, STS’s Response to BellSouth’s Affirmative Defenses and Counterclaim included a notation “Filed: July 29, 2004,” the certificate of service notes that it was served by mail on August 19, 2004, and the actual response itself was never filed with the Division of Commission Clerk and Administrative Services. 

Pursuant to Commission Rule 25-22.028, when a party files a document with this Commission such filing “shall be accomplished by submitting the original document and the appropriate number of copies, as provided by rule, to the Division of the Commission Clerk and Administrative Services.”  Thus, in order for a party to comply with the Commission’s filing requirements, a party must mail, hand deliver or send via courier an original and copies with Ms. Blanca S. Bayo, Commission Clerk and Administrative Services.
  Failure to submit a document to the Commission Clerk means that a document has not been filed with this Commission.  

To BellSouth’s knowledge, STS’ Response to BellSouth’s Affirmative Defense and Counterclaim was never properly submitted by STS to the Division of the Commission Clerk and Administrative Services.  Indeed, by memo dated January 6, 2005, Mr. Lee Fordham with the Office of the General Counsel submitted a copy of STS’ Response to Ms. Bayo, noting that the Response “was not properly filed with the office of the PSC Clerk.”  As a matter of law, therefore, STS has not responded to BellSouth’s Affirmative Defenses and Counterclaim, which are therefore deemed admitted.  See Fla. R. Civ. Proc. 1.110 (3) and 1.500(a).

Notwithstanding STS’s failure to properly file its response to BellSouth’s counterclaim, BellSouth elected to file a substantive, rather than a procedural, motion to resolve this matter.
  Consequently, on February 14, 2005, BellSouth filed its Motion for Summary Final Order in this docket.  BellSouth served the foregoing motion pursuant to electronic mail and federal express.  Pursuant to Florida Administrative Code 28-106.103 and 28-106.204 (4), any response in opposition to BellSouth’s motion was due on February 21, 2005 (because BellSouth’s motion was served electronically, STS should have calculated its response as due 7 days thereafter, or February 21, 2005).  
STS’ counsel contacted BellSouth requesting its consent to a ten-day extension of time to file a response in opposition to BellSouth’s Motion for Summary Final Order.  BellSouth agreed to the requested extension.  Pursuant to Florida Administrative Code 28-106.103 and 28-106.204 (5), STS’ Motion for extension of time to file its response was due on February 21, 2005 (again, because BellSouth’s motion was served electronically, STS should have calculated the date for seeking additional time to respond as due 7 days thereafter, or February 21, 2005).

To BellSouth’s knowledge, STS did not file its Motion for Extension of Time on February 21, 2005.  STS’s cover letter to its Motion for Extension of Time is dated January 24, 2005, referencing in an incorrect docket number -- Docket No. 040533-TP.  STS’s certificate of service is dated February 21, 2005.  This Commission’s records show a filing date of February 22, 2005, which means that STS filed its Motion for Extension of Time one day late.
  STS included with that motion, a “preliminary” response in opposition to BellSouth’s Motion for Summary Final Order, which included the affidavits of Keith Kramer and Jonathan Krutchik.  STS specifically stated that its preliminary response was filed in an abundance of caution and was “only intended to be utilized in the event the Commission denies STS’s Motion For an Extension of Time.” 

On February 24, 2005, this Commission issued Order No. PSC-05-0224-PCO-TP (“Extension Order”) granting STS’ request for a ten day extension of time to file its response in opposition to BellSouth’s Motion for Summary Final Order.  In light of the issuance of the Extension Order, STS’s “preliminary” response, including the affidavits of Keith Kramer and Jonathan Krutchik was not “intended to be utilized.”  Moreover, based on the original due date of February 21, 2005, the Extension Order, by its terms, meant that STS’s response in opposition to BellSouth’s Motion for Summary Final Order was due to be filed with the Commission on March 3, 2005.

On March 3, 2005, BellSouth received, via electronic mail, STS’s response in opposition to BellSouth’s Motion for Summary Final Order.  The email included an unsigned pleading only, without any supporting affidavits or other documentation.
  Based on the Commission’s records, STS failed to file any response in opposition to BellSouth’s Motion for Summary Final Order on March 3, 2005, which it was required to do pursuant to the Extension Order. 

On March 4, 2005, BellSouth received, via federal express, one large box and a smaller box of billing records.  These records were bound in 19 separate volumes, titled “BellSouth MBR Invoices.”
  No affidavits or other explanatory documents were included with these records.  Also on March 4, 2005, STS filed with the Commission (based upon the Commission’s records) its response in opposition to BellSouth’s Motion for Summary Final Order, together with the Affidavit of Jonathan Krutchik.  STS’s March 4, 2005 filing was untimely and did not satisfy the terms of the Extension Order.  Because STS’s Response in Opposition to BellSouth’s Motion for Summary Final Order was not timely filed with the Division of the Commission Clerk, it should be stricken in its entirety.

On March 7, 2005, BellSouth received, via federal express, another large box of billing records.
  These records were bound in 12 volumes, titled “BellSouth MBR STS Dispute Report.”  The Affidavit of Jonathan Krutchik was included with these billing records.  BellSouth also received, on March 7, 2005, a signed copy of STS’s Response in Opposition to BellSouth’s Motion for Summary Final Order, with Exhibit A (consisting of a February 24, 2005 letter from BellSouth’s counsel to STS’s counsel), and a second copy of the Affidavit of Jonathan Krutchik.  BellSouth must presume that, on March 7, 2005, it finally received the entirety of STS’s purported response in opposition to its Motion.  BellSouth must further presume that STS’s Response consists of Exhibit A, the Krutchik Affidavit, and a total of 31 volumes of billings records.

As stated above, the Commission should strike the entirety of STS’s untimely response to BellSouth’s Motion for Summary Final Order for failure to comply with the terms of the Extension Order.  While BellSouth acknowledges that it received a partial response from STS on March 3, 2005, the partial response BellSouth received lacked supporting documentation and thus could not be utilized.  In addition, once BellSouth received what it presumes to be the entirety of STS’s response, it remained incomplete.  In relevant part, STS’s response refers to an affidavit of Mr. Keith Kramer.  BellSouth received no such affidavit on March 3, 2005 or March 7, 2005.  The Kramer affidavit STS had previously filed with its February 22, 2005 Motion for Extension of Time was effectively withdrawn when this Commission entered its Extension Order because STS expressly stated its intent was to submit that affidavit only if an extension order was not granted.  Consequently, STS’s failure to provide a complete response to BellSouth’s Motion at any time provides additional grounds for striking STS’s deficient response in its entirety.

Finally, just over one month ago, this Commission admonished STS to heed Florida’s procedural requirements.  In relevant part, the Commission reprimanded STS for late filings in Order No. PSC-05-0139-PCO-TP, stating “[w]hile I acknowledge that our staff counsel received STS’ Reply via e-mail on January 20, 2005, e-mail service upon staff counsel does not constitute filing with this Commission.  Thus . . . STS’ Reply is untimely.  For the remainder of this case, any similar demonstrations by STS of inability to comply with proper procedural requirements and inattention to the timeliness of filings will not be looked upon favorably.”  (emphasis supplied).  Considering that STS has had an express warning to take this Commission’s procedural requirements seriously, its incomplete and late filings in this proceeding are simply inexcusable and further support BellSouth’s Motion to Strike STS’s Response in toto. 

B.
In the Alternative, Certain Portions of STS’s Response In Opposition to BellSouth’s Motion for Summary Final Order Should be Stricken

In the alternative, if, despite STS’s procedural shortcomings, the Commission accepts any portion of STS’s late-filed response in opposition, BellSouth respectfully requests that the Commission strike designated portions of STS’s response.  In relevant part, the parties’ Agreement includes specific provisions concerning waiver and the rule of construction. These provisions are included at Section 17, Waivers, and Section 21, Rule of Construction.
  

Section 17 of the Agreement provides: “[a] failure or delay of either Party to enforce any of the provisions hereof, to exercise any option which is herein provided, or to require performance of any of the provisions hereof shall in no way be construed to be a waiver of such provisions or options, and each Party, notwithstanding such failure, shall have the right thereafter to insist upon the performance of any and all of the provisions of this Agreement.”  Section 21 of the Agreement states: “[n]o rule of construction requiring interpretation against the drafting Party hereof shall apply in the interpretation of this Agreement.”

In STS’s Motion for an Extension, it included its “preliminary” response in opposition to BellSouth’s Motion, alleging, in part, that the Parties’ Agreement should be construed against BellSouth, as the drafter of the contract.  STS also claimed that BellSouth’s actions waived its ability to reconcile market based switching rates.  Both arguments flatly conflict with STS’s contractual commitments in Sections 17 and 21 of the Agreement.  Counsel for BellSouth wrote STS explaining this problem, which letter was attached as Exhibit A to STS’s March 4, 2005 response to BellSouth’s Motion.  Despite putting STS on clear notice of this problem, STS chose to include these arguments in its late-filed March 4, 2005 response.  Based on STS’s contractual obligations, it has no reasonable basis to assert any arguments of waiver or arguments alleging the Agreement must be construed against BellSouth.  Thus, if the Commission accepts STS’s late filed response (which it should not), it should strike any and all arguments of waiver as well as arguments alleging the Agreement must be construed against BellSouth.

Likewise, because STS failed to include the Affidavit of Keith Kramer with its March 4, 2005 Response, it has no reasonable basis to cite to or assert arguments relying upon such an affidavit.  Consequently, if the Commission accepts STS’s late filed response (which it should not), it should strike any and all references to the Affidavit of Keith Kramer.

a. The specific portions of STS’s March 4, 2005 response that should be stricken (in the event the Commission accepts that filing) are as follows:

b. Page 4, the sentence reading “Some of the actions taken by STS in reliance on the billing and actions of BellSouth are set forth in the Affidavit of Keith Kramer.”  

c. Page 5, the paragraph beginning “The Interconnection Agreement is a document prepared in its entirety by BellSouth” and ending with citations.  The citations, which improperly support an argument that STS has contractually abandoned, should also be stricken.

d. Page 6, beginning with the sentence reading “STS accepted the agreement drafted by BellSouth” and continuing through sentence ending “the Interconnection Agreement was drafted by BellSouth, and should be interpreted according to its plain language.”

e. Page 7, the second paragraph, beginning with the word “[m]oreover” and continuing over to page 8, and ending with the word “rates.”

f. Page 10, in the paragraph numbered 1, the last sentence in that paragraph, beginning “[i]t was unable . . .”  Also, the footnote reference to the unfiled Kramer affidavit.

g. Page 11, in the paragraph numbered 3, the last sentence in that paragraph, beginning “[t]hus, BellSouth . . .”  Also, the footnote reference to the unfiled Kramer affidavit.
In summary, if the Commission considers any portion of STS’s March 4, 2005 Response (which it should not), it should strike the above-listed portions, which contradict the terms of the parties’ Agreement and which are unsupported.      
RESPONSE IN OPPOSITION TO STS’ MOTION FOR SUMMARY FINAL ORDER


On March 11, 2005, STS filed a Motion for Summary Final Order (“STS’s Motion”) seeking an order in its favor on BellSouth’s Counterclaim.  As a matter of procedure, STS’s failure to properly file any answer to BellSouth’s counterclaim renders STS’s Motion moot and untimely as a matter of law.  Because STS never responded to BellSouth’s counterclaim, the allegations therein are deemed admitted and STS has no reasonable basis to assert a motion now.  Moreover, as explained above, STS’s Motion contradicts its March 4, 2005 response.  If however, the Commission chooses to consider STS’s Motion (which it should not), denial is appropriate.

In essence, STS argues that despite that fact that it contractually agreed to certain rates in the Agreement, BellSouth is precluded from adjusting bills after such bills are rendered.  Using illustrative numbers for the Commission’s convenience and for simplicity, STS argues that notwithstanding the fact that it agreed to pay $10 per month for a service, that if BellSouth charged it $1 per month instead, BellSouth has no ability whatsoever to rectify the under-billing in order to obtain the full benefit of the contractual rates that the parties agreed to.  Such a result is not only illogical, it is flatly contradicted by the entirety of the parties’ Agreement and the internet notification process BellSouth utilized to advise STS and other CLECs of its billing process, which is explained fully in BellSouth’s Motion and supporting affidavits.  Moreover, as explained in detail below, STS’s Motion is simply unfounded.

A.
STS’s Reliance Upon Section 29.1 of the Agreement Cannot Stand

The gist of STS’s Motion relies upon a tortured reading of Section 29.1 of the parties’ Agreement.  Section 29.1 of the Agreement states, in relevant part, that only designated true-up rates shall be reconciled “based on final prices determined either by further agreement between the Parties, or by a final order (including any appeals) of the Commission.”  (emphasis supplied).
  Stated simply, Section 29.1 of the Agreement is intended to address certain rates that are not truly final; that is, the parties, anticipate changes to the underlying rates and seek to protect their rights by agreeing to a true-up process.
  Section 29.1 of the Agreement has no bearing whatsoever on the market based switching rates in the Agreement, which rates were not subject to change.
 

The meaning of Section 29.1 is clear by referring to Attachment 2.  Rates for certain services are contained in rate sheets.  In the Agreement between BellSouth and STS the Florida rate sheets begin at page 171, and contain a column denoted “Interim.”  At the end of the Florida rate sheets, the notes describe both the purpose of the “interim” column as well as the language set forth in Section 29.1.  The notes explain “Rates displaying an “R” in Interim column are interim and subject to rate true-up as set forth in the General Terms and Conditions.”  (emphasis supplied).  Thus, by its clear terms, Section 29.1 of the Agreement, which section is part of the General Terms and Conditions, governs the true-up process for only those rates that are expressly referred to as interim in the column on Attachment 2.
  

The “Interim” column in Attachment 2, the notes to the Attachment 2 rate sheet, and Section 29.1 of the Agreement, when construed in their entirety mean that carriers can enter into an agreement with assurance that rates subject to later modification can be incorporated into the contract.  As a practical matter, this means that carriers can enter into an interconnection agreement when a cost proceeding is underway or anticipated during the life of the agreement.  The parties will expressly designate those rates that are the subject of litigation or that the parties anticipate litigating, and by including contract language that explains how a later order will be implemented both parties have a clear understanding of the reconciliation process.
  Section 29.1 stands in stark contrast to the agreed upon market based switching rates that STS is contractually bound to pay.
  The market based switching rates were not part of any cost proceeding or any ongoing negotiation.  The market based switching rates were not designated as “interim” with a notation in the “interim” rates column on the Attachment 2 rate sheet.  The only “interim” aspect to the market based switching rates concerned the capabilities of BellSouth’s billing system, which did not nullify, modify, or negate BellSouth’s expectation of receiving and STS’s agreement to pay the rates contained in the Agreement.  STS’s twisted reading of Section 29.1 cannot be squared with reality, and the Commission should deny STS’s Motion. 
B.
STS Cannot Avoid its Contractual Obligations to Pay Market Switching Rates


As explained above, STS’s reliance upon Section 29.1 of the Agreement is misplaced and fails to justify its motion for relief on BellSouth’s counterclaim.  STS’s remaining assertions regarding its motion are likewise without foundation.  

STS makes much of BellSouth’s formatting error in the rate sheet to the Agreement, claiming that a missing line of text effectively forecloses any effort by BellSouth to collect the amounts that STS promised to pay for the switching services its received.  STS’s arguments, however, disregard completely that it agreed to rates in the Agreement, and that it has been billed rates lower than what the parties agreed to on a monthly basis.  Assuming for the sake of argument that the Agreement never contained any language that would allow STS to determine what the missing text stated, (which is not the case; rate sheets from other states included that language), and assuming further that STS never checked or reviewed BellSouth’s numerous internet postings and notifications on this subject (the first of which predates the parties’ Agreement), BellSouth is still entitled to receive the contract rates STS promised to pay.  Commission Rule 25-4.110, subsection (10) is instructive, and provides that “where any undercharge in billing of a customer is the result of a Company mistake, the company may not backbill in excess of 12 months.”  Thus, even assuming the Agreement lacked any language whatsoever, BellSouth is entitled, by Commission rule, to backbill customers for undercharges so long as such backbilling is limited to 12 months.  STS admits that BellSouth only attempted to backbill for 6 months.  Consequently, STS cannot legitimately complain about BellSouth’s billing practices.

STS also relies upon the Affidavit of Keith Kramer to support its motion; however, such reliance is misplaced.  STS cites to Mr. Kramer’s affidavit for the general proposition that “[s]ome of the action [sic] taken by STS in reliance on the billing and actions of BellSouth are set forth in the Affidavit of Keith Kramer.”  (STS’s Motion for Summary Final Order, p. 3).  STS’s Motion and Mr. Kramer’s affidavit, however, are devoid of any legal support that allows STS to ignore its bills.  STS has not denied that the Agreement contains market rates for switching and that it executed the Agreement through an adoption.  Setting aside its exaggerated rhetoric, Mr. Kramer’s affidavit makes two points – STS claims that BellSouth’s market based bills are “inaccurate, to BellSouth’s favor” and that STS never agreed to a six month true-up.  The matter of the true-up has been discussed previously.  With respect to purported inaccuracies in the billing, STS has failed whatsoever to quantify any alleged inaccuracy or irregularity that responds to BellSouth’s specific detail of the billing amounts owed to it.  STS’s blanket denial is simply insufficient to defeat BellSouth’s Motion for Summary Final Order.  See, e.g., Landers v. Milton,370 So.2d 368, 370 (Fla. 1979) (affidavits, based largely on supposition, were clearly inadequate to create an issue of fact).
  Consequently, STS’s motion for summary final order on BellSouth’s counterclaim should be denied.
CONCLUSION

BellSouth requests that the Commission grant its Motion to Strike and deny STS’ Motion for Summary Final Order.  BellSouth reiterates its prior request that the Commission order STS to promptly submit payment for the outstanding and unpaid market based switching charges that it has been billed or face the discontinuance of service.

Respectfully submitted, this 17th day of March 2005.
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� While BellSouth disagrees that this matter involves factual disputes, STS apparently believed at one time that factual issues existed.  


� The Commission also began to accept filings submitted electronically as of April 1, 2004, so long as the appropriate guidelines are followed. 





� BellSouth hereby requests leave to amend its Motion for Summary Final Order to add, as additional grounds for granting its motion, STS’s failure to file a response to BellSouth’s counterclaim and affirmative defenses.  See Fla. R. Civ. Proc. 1.110 (e) and 1.500(a).





� While Commission Rule 25-22.028 governs filings and does not expressly include the timing of filings; Florida Administrative Code, 28-106.104, outlines the common practice and procedure, which is to construe “filing” as “received by the office of the agency clerk during normal business hours.”  Likewise, documents “received by the office of the agency clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on the next regular business day.”  See 28-106.104, Florida Administrative Code, (1) and (3).


� See Exh. 1, STS’s March 3, 2005 email.





� See composite Exh. 2, copies of Federal Express packing slips showing deliveries on March 4, 2005 and March 7, 2005 respectively.


� See Exh. 2.


� BellSouth previously filed the entire agreement between it and STS as Exhibit KER-2 to the Affidavit of Kristen E. Rowe.


� See Exh. 3, March 17, 2005 Affidavit of Kristen E. Rowe (“Rowe Affid.”), ¶ 3.





� Id., ¶ 4.





� Id.





� Id., ¶¶ 5-6.


� Rowe Affid., ¶ 7.





� Rowe Affid., ¶ 8.


� See also Independent Mort. and Finance, Inc. v. Deater, 814 So.2d 1224, 1225 (Fla. 3rd DCA 2002) (“[s]imply because a contract is unclear as to when payment must be made does not relieve a party of an obligation to make payment.”).


� See also Celotex Corp. v. Catrett, 477 U.S. 317 (1986) (setting forth summary judgment standard and burden of responding party generally).
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