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BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Petition for suspension or modification of local number portability (LNP) requirement in Section 251(b)(2) of the Communications Act of 1934 as amended, by Northeast Florida Telephone Company d/b/a NEFCOM.
	DOCKET NO. 040326-TL

ORDER NO. PSC-05-0434-AS-TL
ISSUED: April 22, 2005


The following Commissioners participated in the disposition of this matter:

BRAULIO L. BAEZ, Chairman

J. TERRY DEASON

RUDOLPH “RUDY” BRADLEY

CHARLES M. DAVIDSON

LISA POLAK EDGAR

ORDER GRANTING JOINT MOTION 

SEEKING APPROVAL OF STIPULATION OF SETTLEMENT
BY THE COMMISSION:

I.
Case Background

On July 15, 2004, we issued Proposed Agency Action Order No. PSC-04-0691-PAA-TL.  The Order suspended the FCC’s intermodal local number porting (LNP) requirement for Northeast Florida Telephone Company d/b/a NEFCOM (NEFCOM) until January 6, 2005 (six months from our July 6, 2004 vote).  On August 4, 2004, NEFCOM protested that Order citing disputed issues of material fact.  NEFCOM claims that implementation of the provisions outlined in Section 251(f)(2) of the Telecommunications Act of 1996 (Act) would create an extreme financial hardship on its customers and would be anti-competitive in terms of wireline versus wireless services.  

On August 24, 2004, Sprint Spectrum, L.P. d/b/a Sprint PCS (Sprint) filed its Petition to Intervene.  The Petition was granted and Order No. PSC-04-1049-PCO-TL, was issued October 26, 2004.  

Sprint is a commercial mobile services provider under Section 332 of the Act and provides wireless services in Florida.  Sprint supports its Petition to Intervene by citing to its submission of a bona fide request for intermodal LNP to NEFCOM on May 16, 2003.  Sprint argues that NEFCOM is required to comply with FCC’s orders and provide intermodal local number portability to wireless carriers, and any action in this docket will directly affect Sprint’s ability to do business in Florida.

On January 14, 2005, both parties filed a Joint Motion Seeking our Approval of Stipulation of Settlement (Attachment A).  If approved, the Stipulation of Settlement requires NEFCOM to implement LNP from wireline to wireless carriers by November 24, 2005.  

On March 11, 2005, the D.C. Circuit for the U.S. Court of Appeals stayed and remanded part of the FCC’s intermodal LNP requirement applicable to rural carriers; however, the Court stated, “Of course, nothing in this disposition prevents small carriers from voluntarily adhering to the Intermodal Orders’ number portability requirements during that period.”  United States Telecom Ass’n and CenturyTel, Inc. v. FCC, 2005 U.S. App. LEXIS 4058 (D.C.Cir., 2005). 
II.
Discussion  
In the Joint Motion, NEFCOM agrees to implement intermodal LNP from wireline to wireless carriers by November 24, 2005.  Both parties believe that it is in the best interests of their customers to amicably resolve the issues pending in this docket
 without the expenditure of further time, money and other resources in litigating before this Commission.  The parties agree to waive any right to request further administrative or judicial proceedings.  However, nothing in the Stipulation of Settlement shall be viewed to waive Sprint’s rights to enforce, if necessary, NEFCOM’s compliance with intermodal local number portability requirements subsequent to November 24, 2005. The parties agree that the settlement will become effective on the day following our vote.
Upon consideration, we grant the Joint Motion Seeking Approval of Stipulation of Settlement. We find that it is in the parties’ and their customers’ best interest for the issues in this docket to be resolved amicably.  In addition, approval of the Joint Motion will cut down on expenses that might otherwise be passed on to consumers.  We also find that the time frames in the Stipulation of Settlement are reasonable in light of the fact that NEFCOM may have to hire and train a new employee to comply with the stipulation of settlement.

Last, on March 11, 2005, the United States Court of Appeals for the District of Columbia Circuit stayed and remanded part
 of FCC’s intermodal LNP requirement; however, the Court stated, “Of course, nothing in this disposition prevents small carriers from voluntarily adhering to the Intermodal Orders’ number portability requirements during that period.”  United States Telecom Ass’n and CenturyTel, Inc. v. FCC, 2005 U.S. App. LEXIS 4058 (D.C.Cir., 2005).   Therefore, we grant the Joint Motion Seeking Approval of Stipulation of Settlement and this docket shall be closed.

Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that we grant the Joint Motion Seeking Approval of Stipulation of Settlement requiring Northeast Florida Telephone Company d/b/a NEFCOM to implement Local Number Portability from wireline to wireless carriers by November 24, 2005, and approve the settlement which is attached and incorporated herein by reference as Attachment A.  The effective date of the settlement is April 6, 2005.
ORDERED that no further action is needed by the Commission and this docket is hereby closed.


By ORDER of the Florida Public Service Commission this  22nd day of April, 2005.

	
	BLANCA S. BAYÓ, Director

Division of the Commission Clerk

and Administrative Services

	
	


	By:
	/s/ Kay Flynn

	
	Kay Flynn, Chief

Bureau of Records


This is a facsimile copy. Go to the Commission's Web site, http://www.floridapsc.com or fax a request to 1-850-413-7118, for a copy of the order with signature.
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SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT.
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request: 1) reconsideration of the decision by filing a motion for reconsideration with the Director, Division of the Commission Clerk and Administrative Services, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by the 
Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with the Director, Division of the Commission Clerk and Administrative Services and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Appellate Procedure.  The notice of appeal must be in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure.

� Issues address NEFCOM’s financial obligation(s) regarding implementation of intermodal (wireline to wireless) local number portability.


� The Order was remanded solely because the Order is a legislative rule issued without the adherence to the procedural requirements of the Administrative Procedure Act (APA) and Regulatory Flexibility Act (RFA).  The merits of the Order was not challenged. 






