Legal Department

JAMES MEZA Il
Senior Regulatory Counsel

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0769

June 22, 2005

Mrs. Blanca S. Bayo

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Docket No.: 050387-TP

In re: Petition of supra Telecommunications and Information Systems, Inc.
to Review BellSouth Promotional Tariffs

Dear Ms. Bayé:

Enclosed are an original and fifteen copies of BellSouth Telecommunications,
Inc.’s Motion to Stay Proceeding, which we ask that you file in the captioned docket.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the
attached Certificate of Service.

Sincerely,

giﬁl?ﬁii%ﬁ " Rk

Enclosures

cc: All Parties of Record
Marshall M. Criser il
R. Douglas Lackey
Nancy B. White
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Supra Telecommunications ) Docket No. 050387-TP
And Information Systems, Inc. to Review )
BellSouth Promotional Tariffs Filed: June 22, 2005

MOTION TO STAY PROCEEDING

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the
Florida Public Service Commission (“Commission”) stay the above-captioned
proceeding filed by Supra Telecommunications and Information Systems, Inc. (“Supra”)
until the United States Bankruptcy Court for the Southern District of Florida (“Bankruptcy
Court”) resolves the parties’ dispute as to whether the filing of this litigation violated
Supra’s obligations in its bankruptcy confirmation plan (“Plan”). In addition, and at a
minimum, BellSouth requests that the time-period to file a response to Supra’s Petition
be tolled until the Commission addresses the instant Motion. In support of this request,
BeliSouth states the following:

1. On October 23, 2002, Supra filed a voluntary petition for relief under
chapter 11 of the Bankruptcy Code with the Bankruptcy Court.

2. On December 1, 2004, Supra filed its Third Amended Plan of
Reorganization by Supra Telecommunications and Information Systems, Inc., as
Modified and Supplemented (previously defined as the “Plan”).

3. On February 4, 2005, the Bankruptcy Court entered its Order Confirming
Third Amended Plan of Reorganization by Supra Telecommunications and Information
Systems, Inc., as Modified and Supplemented (the “Confirmation Order”).

4. On March 21, 2005, Supra filed a Notice of Closing of Transaction

Contemplated by Debtor's Confirmed Plan of Reorganization, indicating that the sale
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transaction with HIG/Endeavor (the “Purchaser”) closed and the Effective Date' of the
Plan is March 18, 2005.

5. A material and essential negotiated term of the Plan was that the litigation
between Supra and BellSouth then-pending at the Commission in Docket No. 040353-
TP (the “Preferred Pack Claim”) would be assigned to the reorganized Supra as of the
Effective Date, would be dismissed without prejudice immediately thereafter, and that
Supra would be prohibited from refilling the matter for 180 days. Specifically, Section
IV(J)(9), footnote (iv), of the Plan provides:

If the closing is extended past December 30, 2004, in accordance

with the provisions of the Agreement, then the Company will take

whatever action is appropriate to cause any proceedings in this

litigation to be deferred until after the Effective Date {(at which time it

will be dismissed without prejudice for no less than 180 days).

(emphasis added).

6. On March 24, 2005, Supra voluntarily dismissed the Preferred Pack Claim
as required by the Plan. The Commission approved this dismissal on May 12, 2005 in
Order No. PSC-05-0520-FOF-TP.

7. On June 6, 2005, Supra initiated Docket No. 050387-TP, wherein Supra
reasserts the same claims against BellSouth that it previously asserted and voluntarily
dismissed in the Preferred Pack Claim (“New Preferred Pack Claim”). Specifically, in
the New Preferred Pack Claim, Supra challenges the same type of promotions and
raises the same arguments in support of its claim that BellSouth’s retail promotions are
prohibited. Indeed, the only discernable difference between the two complaints (other

than stylistic changes) is that Supra has updated the new lawsuit to include additional

promotions, raise additional arguments, revise previously-made arguments, and

! The Effective Date is defined in the Plan as the Closing Date.



address the fact that the previously complained about promotions (cash back offers, gift
card promotions, and installation fee waiver promotions) have expired.?

8. BellSouth asserts that the initiation of the New Preferred Pack Claim prior
to the expiration of 180 days violated the Plan and the Purchase Agreement.

9. As a result, on June 21, 2005, BellSouth filed a Motion to Enforce
Confirmation Order with the Bankruptcy Court, wherein BellSouth requests that the
Court require Supra to immediately cease prosecution of the New Preferred Pack
Claim, withdraw it, and prohibit Supra from refilling the matter until after September 18,
2005. See Motion to Enforce Confirmation Order, attached hereto as Exhibit A.

10. In light of this filing with the Bankruptcy Court, BellSouth requests that the
Commission stay the instant proceeding until the Bankruptcy Court resolves BeliSouth’s
Motion to Enforce Confirmation Order. Simply put, the New Preferred Pack Plan is an
inappropriate filing at this time, and BellSouth has sought to enforce its rights as well as
the obligations of Supra relating to this filing in the appropriate forum. If successful,
Supra will be required to withdraw the instant Complaint and honor its obligation to not
refile it until after September 18, 2005. Consequently, BellSouth should not be required
to spend the time and resources required to litigate a matter that it believes should have
never have been filed.

11.  Supra will not be prejudiced by any stay of the New Preferred Pack Claim

until the Bankruptcy Court resolves this dispute because the majority of the promotions

2 Supra pled in the New Preferred Pack Claim that BellSouth has an obligation to provide the subject
promotions at resale. While not specifically alleged in the Preferred Pack Claim, Supra did make this
allegation in direct testimony filed in that proceeding. Further, in obvious recognition that Supra (as well
as all other carriers) use promotions to attract customers, Supra has abandoned its argument in the
original complaint that the use of promotions constitutes the provision of “free” service in violation of
Florida law.



at issue have been in effect since December 2004 or January 2005. Additionally,
Supra’s claim that its Complaint must be resolved pursuant to Section 364.059(1)(a) is
misplaced because BellSouth is not operating pursuant to Section 364.051(6). Further,
any prejudice Supra may claim is offset by the fact that Supra has contractually agreed
not to refile the claim for a period of 180 days or until after September 18, 2005.
Accordingly, if Supra is prejudiced, Supra agreed to the prejudice and is contractually
bound to endure the prejudice.

12. Moreover, at a minimum, BellSouth requests that the Commission
suspend BellSouth’s deadline to file a response to the Complaint until the Commission
rules on this Motion to Stay. Currently, BellSouth’s response is due on June 27, 2005.

13. And, in the event the Commission denies this Motion in its entirety,
BeliSouth requests an additional seven days to provide a response due to the
undersigned’s work commitments and travel schedule.

WHEREFORE, for the foregoing reasons, BellSouth requests that the

Commission grant its Motion to Stay.



Respectfully submitted this 22nd day of June, 2005.

BELLSOUTH TELECOMMUNICATIONS, INC.

W 15 A JRN
NANCY B. WHITE

c/o Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 347-5558

4 Ibugtocnets, i

‘ﬁr DOUGLAS LACKEY

JAMES MEZA Il

BellSouth Center, Suite 4300
675 West Peachiree Street, N.E.
Atlanta, GA 30375

(404) 335-0769




CERTIFICATE OF SERVICE
Docket No.: 050387-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
Electronic Mail and FedEx this 22" day of June, 2005 to the following:

Jason Rojas

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

jrojas@psc.state fl.us

Brian Chaiken, Esq.

Steven B. Chaiken, Esq.

Legal Department

Supra Telecommunications and
Information tems, Inc.

2901 S.W. 149" Avenue, Ste. 300

Miramar, Florida 33027

Tel. No. (786) 455-4248

Tel. No. (786) 455-4239

Fax. No. (786) 455-4600

bchaiken@stis.com

steve.chaiken@stis.com
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SUPRA TELECOMMUNICATIONS D/B/A Chapter 11 MIA-CFFICE
SUPRA TELECOMMUNICATIONS & :
INFORMATION SYSTEMS,
Debtor.

/

BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION
TO ENFORCE THE CONFIRMATION ORDER

BellSouth Telecommunications, Inc., by and through its undersigned counsel, files this
Motion to Enforce the Confirmation Order (the “Mqtion”) and in support hereof, ‘states as
follows:

1. On October 23, 2002, Supra filed a voluntary petition for relief under chapter 11
of the Bankruptcy Code.

2. On December 1, 2004, Supra filed its Third Amended Plan of Reorganization by
Supra Telecommunications and Information Systems, Inc., as Modified and Supplemented (the
“Plan™).

3. On February 4, 2005, the Court entered its Order Confirming Third Amended
Plan of Reorganization by Supra Telecommunications and Information Systems, Inc., as
Modified and Supplemented (the “Confirmation Order”).

4, As the Court will recall, the Plan was heavily negotiated among BellSouth, the
Debtor, HIG/Endeavor and the Committee which facilitated the sale of the Debtor and its
emergence from bankruptcy. On March 21, 2005, the Debtor filed a Notice of Closing of

Transaction Contemplated by Debtor’s Confirmed Plan of Reorganization, indicating that the
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sale transaction with HIG / Endeavor (the “Purchaser”) closed and the Effective Date’ of the
Plan is March 18, 2005.

5. A material and essential negotiated term of the comprehensive agreement reached
among the Debtor, the Committee, BellSouth, and HIG / Endeavor (the “Purchaser”) as set forth
in Section 4.2 of the Final Purchase Agreement and Section IV(J)(9) of the Disclosure Statement,
was that certain litigation extant between Supra and BellSouth pending in the FPSC, styled In re:
Petition of Supra Telecommunications and Information Systems, Inc. to Review and Cancel
BellSouth’s Proﬁafg'onal Offering Tariffs Offered in Connection With its New Flat Rate Service
Known as the Preferred Pack Plan; FPSC; Docket No. 040353-TP (the “Preferred Pack Claim™),
would be assigned to the reorganized Company as of the Effective Date and then dismissed
without prejudice immediately thereafter. Supra brought the Preferred Pack Claim to challenge
several of BellSouth’s retail promotions pursuant to Florida law, including but not limited to,
BellSouth’s cash back offers, gift card promotions, and installation fee waiver promotions. See
Petition of Supra Telecommunications and Information Systems, Inc. to Review and Cancel, or in
the Alternative Immediately Suspend or Postpone Tariffs, attached hereto as Exhibit A.

6. As to the Preferred Pack Claim, the parties further expressly agreed, as a
negotiated term, in Section 4.2 of the Final Purchase Agrecment and Section IV(J)(9), footnote
(iv), of the Disclosure Statement, as follows:

If the closing is extended past December 30, 2004, in accordance with the

provisions of the Agreement, then the Company will take whatever action is

appropriate to cause any proceedings in this litigation to be deferred until

after the Effective Date (at which time it will be dismissed without prejudice
for no less than 180 days), (emphasis added).

! The Effective Date is defined in the Plan as the Closing Date. All of the capitalized terms herein shall have the
meaning ascribed to them in the Plan, '
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7. On March 24, 2005, Supra voluntarily dismissed the Preferred Pack Claim as
required by the Final Purchase Agreement, Plan and Confirmation Order. However, on June 7,
2005, Supra initiated litigation against BellSouth that reasserts the same claims against BellSouth
that it previously asserted and voluntarily dismissed in the Preferred Pack Claim (“New
Preferred Pack Claim”™). See Petition of Supra Telecommunications and Information Systems,
Inc., to Review BellSouth Promotional Tariffs, attached hereto as Exhibit B. Specifically, in the
New Preferred Pack Claim, Supra challenges the same promotions and raises the éame
arguments in support of its claim that BellSouth’s retail promotions are prohibited. Indeed, the
only discernable difference between the two complaints (other than stylistic changes) is that
Supra has updated the new lawsuit to include additional promotions, raise additional arguments,
revise previously made arguments, and address the fact that the previously complained about
promotions (cash back offers, gift card promotions, and installation fee waiver promotions) have
expired.> Simply put, the primary allegations, legal support, and requests for relief asserted by
Supra in both proceedings are cssentiaily the same, F.R.C.P. 41(d) which enables a defendant to
recover costs for previously dismissed actions, sheds light on the issuc of whether subsequent
litigation is similar enough to merit the award of costs. It provides:

[1)f a plaintiff who has onee dismissed an action in any court commences an

action based upon or including the same claim against the same defendant,

the court may make such order for the payment of costs of the action previously

dismissed as it may deem proper and may stay the proceedings in the action until
the plaintiff has complied with the order. (emphasis added).

2 Supra has pled in the New Preferred Pack Claim that BellSouth has an obligation to provide the subject promotions
at resale. 'While not specifically alleged in the Preferred Pack Claim, Supra did meke this allegation in direct
testimony filed in that proceeding. Further, in cbvious recognition that Supra (s well as all other carriers) use
promotions to attract customers, Supra has abandoned its argument in the original complaint that the use of
promotions constitutes the provision of “free” service in violation of Florida law.

125025-1 3
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Clearly the New Preferred Pack Claim is “based upon” the same claims set forth in the Preferred
Pack Claim. This duplicative litigation is clearly prohibited and should not be tolerated.

8. Section 6.2 of the Plan provides that “all of the terms and conditions of the Final
Purchase Agreement are incorporated herein and, as of the Effective Date, are binding upon all
applicable Persons in all respects.” In addition, paragraph 8 of the Confirmation Order provides
that the “Reorganized Debtor, and their respective directors, officers, employees, and agents are’
authorized and cnipowcred, pursuant to 11 U.S.C. § 1142(b), to take all such steps as are
necessary to effectuate and implement the Plan and this Confirmation Order, and the Final
Purchase Agreement...” (emphasis added).

9. Supra’s filing of the New Preferred Pack Claim on June 7, 2005 constitutes a
breach of Supra’s obligation under the Purchase Agreement, Plan and Confirmation Order as the
180-day tolling period does not expire until on or about September 18, 2005. Accordingly,
BellSouth submits that the Court should enforce the unequivocal terms of the Purchase
Agreement, Plan and Confirmation Order and immediately require Supra to cease its
prosecution of this action and withdraw the New Preferred Pack Claim until September 18, 2005.

10.  BellSouth has asked Supra to withdraw the New Preferred Pack Claim prior to
filing this Motion, however, Supra has declined to do so.

WHEREFORE, for the foregoing reasons, BellSouth respectfully requests an Order:
A, Granting this Motion;
B. Requiring Supra to cease its prosecution of the New Preferred Pack Claim and
withdrawing the New Preferred Pack Claim until September 18, 2005;
“C. Imposing such sanctions against Supra as the Court may deem appropriate under

11 USC. § 105(5), including without limitation, the assessment of the fees and expenses

125025-1 _ 4
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incurred by BellSouth as a result of Supra’s willful violation of the terms of the Plan and the

Confirmation Order; and
D. Granting such other and further relief as the Court deems just and appropriate.
CERTIFICATE OF SERVICE
Y HEREBY CERTIFY that a true and correct copy of the foregoing, was served by U.S.

Mail, postage prepaid, upon all other parties enumerated on the Master Service List this 20" day

of June, 2005.

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Conrt
for the Southern District of Florida and that I am in compliance with all additional qualifications
to practice before this Court as set forth in Local Rule 2090-1(A).

BERGER SINGERMAN, P.A.
200 South Biscayne Boulevard,
Suite 1000

Miami, Florida 33131
Telephone: (305)755-9500
Facsimile: (305)714-4340

3 Bar 0141431

ingerman

Florida Bar No. 378860
singerman@bergersingerman.com
James H. Fierberg

Florida Bar No. 0050970
jfierberg@bergersingerman.com
Steven B. Zuckerman

Florida Bar No. 0155240
szuckerman@bergersingerman.com
Counsel for BellSouth
Telecommunications, Inc

125025-1 5
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Telephone: (850) 402-0510
Fax: (850} 402-0522

4 E com | www.supratelecom.com

1311 Exccutive Center Drive, Snits 220
Tallahassee, FL 32301-5027

April 20, 2004

Mrs. Blanca Bayo, Director

Division of Commission Clerk and Administrative Services

Florida Public Service Conmission

2540 Shumard Oak Boulevard - TP
Tallahassee, F1 32399-0850 cdo353

RE: PETITION OF SUPRA TO REVIEW AND CANCEL, OR IN THE ALTERNATIVE
IMMEDIATELY SUSPEND OR POSTPONE BELLSOUTH'S
PREFERREDPACK PLAN TARIFFS

Dear Mrs. Bayo:

Enclosed aro the originals and fifteen (15) copics of Supra Telecommunications
and Information Systems, Inc.’s (Supra) Petition To Review And Cancoel, Or In The Alternative
Immedistely Suspend Or Postpone Bellsouth’s PreferredPack Plan Tariffs along with two (2)
exhibits for filing. ; .

A copy of this letter is enclosed. Please mark it to indicate that the original was filedand
retum it to me,

Sincerely,

(7 Cron- it thn

1ge Cmz-Bustillo
Assistant General Counsel

POCLMENT KU MBI R-DASS

O0L683 APRZ0 2
EXHIBIT
g FPSC-COMMISSION CLER)
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BEFORE THE FLORIDA PUBLIC SERVICE COMB&ISSION

In Re: Petition of Supra
Telecommunications and Information
Systams, Inc.’s to Review and Cancel
BellSouth's Promotional Offering Tariffs
Offered in conjunction with its new flat rate |
Servics known ag-the PreferredPack Plan

Docket No.

Filed: April 20, 2004

N A N N Nt N Nt

Supra Telecommunications and Information Systems, Ine. (“Supra™) by and through its
undersigned counsel and hereby files this petition with the Florida Public Service Commission
("Ccmminion") pursuant fo ﬁorida Statutes §§364.01, 365.051, 364.08 and 365.285, Florida
. Statutes, and hcre‘by requests that this Commission review and cancel, or in the Q;bernsﬁw to
immediatoly suspend or postpone, certain Tariffs allowing BellSouth Telecommunications Inc.,
(*BeliSouth™) to offer severel months of free telephone service in violation of Florida Stafutes. In
support thereof, Supra states as follows:

1. Supra is B competitive Jocal exchange cartier (“ALEC”) certificated by the
Commission to provide tslecommunications services within the State of Florida. Petitioner’s
name, address and telephone number is as follows:

Supra Telcoommunicl;ﬁom and Information Systems, Inc.
2620 S, W, 27" Avenue, '
Miami, Florida 33133 .
(305) 476.4200 '
2. The Petitioner”s representative’s name, address and telephone number is:

Brign Chaiken, Esq.




Legal Department
. Supra Telocommunications and Information Systems, Inc.

2620 S.W. 27" Avenue

Miami, Florida 33133

Telephone: 305.476.4248

Farsimile: 305.443.1078

3 BellSonth 15 a corporation organized and formed under the laws of the state of

Georgia, with its principsl office at 675 West Peachtreo Street, Aflants, Goorgia, 30375.
BeliSouth is an Incumbent Looa! Exchange Caier ("ILEC”) certificated by this Commission to
provide local exchange telecommunications services in the state of Florida, BellSouth’s address
in the State of Florida for service of process is:

Nancy B. Whits, General Counzel

¢/o Nancy H. Sims, Dircctor of Regulatory Affairs

BellSouth Telecommunieations, Inc.

150 South Monros Strest

Suite 400

Tallahasses, Florida 32301

ACTUAL ATI
4. BellSouth began offering a new flat rate service known as the PreferredPack Plan,

Tanff No, T-031414, which became effective on Januvary 9, 2004 (hereinafter referred to as
“PreferredPack Tariff”) Sce ProferredPack Taniff, §A3.4.6 Revised page 26,1, attached hereto as
Composiie Exhibit A. The monthly retai] rate is $26.95 which entitles the subscriber unlimited
local calling to all exchange access lines within the subscribers local calling area as well as
umlimited use of the following groups of features/services: (1) Call Waiting Deluxe, Three Way
Calling, Call Forwarding Buey Line, Call Forwanding Don’t Answer (with or without ring
contro]), Star 98 Access, (2) Caller ID-Deluxe, Call Return (*69), (3) Message Waiting
Indication, and (4) Privacy Director Service. Ses Composite Exhibit A. These features are among

2




the most popular services provided b;v Supra. The PreferredPack Plan service is only available to
residential subscribers wha do not currently have local service with BellSouth. |

5. BeliSouth has three (3) promotional offering tariffs that are offered in conjunction
with the PreferredPack Plan,

6. The first promotional offering is known as “$100 CASH BACK”, Tariff No. T-
031379, which became effective on January 2, 2004 (hereinafter referred to as “$100 CASH
BACK TarifF’). See $100 CASH BACK! Tariff, §A2.10.2 Revised page 32.1 and 32.2, sttached
kereto as Componite Exhibit A.

7. The second promotional offering is known as the “§25 Gift Card”, Tariff No. T-
031380, which became effective on Jenuary 2, 2004 (hminaﬁcrr referred to as *$25 Gift Card
Tariff"). Sec $25 Gift Card® Tariff, §A2.10.2 Revisod page 32.3, attached hereto as Composite
Exhibit A.

8. The third promotional offering is known '” the “Line Connection Charge
Waiver,” Tariff No. T-031381, which became cffective on January 2, 2004 (hercinafter referred
10 as “"Comnection Fee Walver Tariff). See Connection Fee Wiver Tariff, §A2.10.2 Revised

page 32.4, attached hereto as Composite Exhibit A, This is & savings of $40.88, See BellSouth

! To receive the 5100 Cash Back tha customer fills out a toupon and mails it to BellSouth. The customer
will receive the check within 4-6 weeks sfier BellSouth reoeives the coupon. The customer xmust still have
the qualifying service at the time the check is processed, This offer may be combined with other
promotional offers on the same service. This information iy found in BellSouth's Tariff and the Direct
Mbeil Piece aitached hereto ag Bxhibit B. .

2 To receive the 525 Gift Card the customer fills out 2 coupon and mails it to BeliSouth. The customer
will roceive the Gift Card within 4-6 week after BellSouth recefves the coupon. The sustomer muat still
* have the qualifying service at the time the Gift Card is processcd. This offer may be combined with other
promotional offers on the same service. This information it found in BellSouth’s Tariff and the Direct
Mail Piece attached hereto ns Exhibit B.

3




Direct Mail piece attached hereto as Exhibit B — identifying the savings from the connection fee
waiver: “S40.881" (Bmmphasis in original).

9. The combination of these promotional offerings offered in conjunction with the
PreferredPack Plan has the offect of providing free service to the consumer for several months
and one month of non-compensatory below cost service. This is in violation of §§364.08 and
364.051(5)c), Florida Statutes, and is an anti-competitive practice pursuant to §364.012(4)(g),
Florida Statutes. '

10.  Section 364.08(2), Florida Statutes, prohibits carriers from giving away free
sexvice.

{1 In Dockst No. 990043.TP (Petition’ to roview and cancel BellSouth.
Telecommunications, Inc.’s promotional tariff (T-981783) by Amrow Communications), (“Arrow
Docket”) the Commission voted to suspend BellSouth’s tariff pending resolution of the petition.
The Commission found (a3 noted on its February 2, 1999 Vote Sheet) that Arrow’s Petition
demonstrates that the alleged anticompetitive or discriminatory effect of the teriff will cause
significant harm that cannot be adequately redressed if the tariff is ultimately determined to be
invalid. Such harm includes financial or economic harm to competing telecommunications
providers.

12.  In the Arrow Docket, BellSouth proposed 2 discount of fice connection charges

and thres free months of service to CLEC customers. |

13.  In this cass, BellSouth is likewise offering three (3), four (4) or five (5) months of
free smvicc'depmding on how you choose to calculate the discounts, In either case, the fres
service is anti-competitive and in violation of Florida Statutes.

4




ree Service & Belo
14.  The PreferredPack Plan retails for $26.95 a month. This price is not arbitrary, It

is exactly $1.00 Jess than the price of Supra’s Total Solutions product, which service package iz
very comparable to BellSonth’s PreferredPack Plan. Amazingly, BellSouth has repeatedly
argued before the Federal Communications Commission "FCC”) and this Commission, that the
TELRIC UNE pricing set by Florida and other state utility commissions force BellSouth to sell
its sexvices to CLECs below cost. Given these recent promotions, it is apparent that either (a)
BellSouth’s arguments regarding TELRIC TNE pricing being below cost are untrue, or (b)
BellSouth's PreferredPack Plan is also below cost and is anti-competitive.’ As noted above, this
new service is marketed in conjunction with three promotional offerings: (1) $100 CASH
BACK, (2) $25 Gift Card, and (3) Connection Fee Waiver of $40.88. See BellSouth Direct Mml

plece aitached hereto as Exhibit B.
15.  After waiving the connection fee, the customer is given $125.00 dollars. In the

ahsence of the promotional offer, it would cost the costomer $107.80 ($26.95 x 4 ~ $107.80) for.

four (4) months of the PreferredPack Plan service. With the promotional offerings, the customer
is given free service for four (4) months. This violates both §§364.08 aud 364.051(5)(c), Florida
Statutes, because the service is free and below cost,

16.  In addition to the four (4) months of fres service, the fifth (5*) month’s sexvice is
reduced to $9.75 (526.95 x 5 = $134.75 - $125.00 = $5.75). If you add in tho $40.88 savings

? BeliSouth claimed cost of service in Zone 2 is $27.53, Thus, the PreferredPack Plan retail price of
$26.95 is below cost. Ses PSC-02-1311-FOP-TP, for BellSouth’s proposed wmtes for loop/port
combination [pg. 119], ODUF (message processing, per message) [pg. 129); usage based on BellSouth
charges to Supra; and features cherge obtasined from BellSouth’s Post Hearing Brief in Dockat No.
990649A-TP, pg. 20.

5




from the Conncetion Feo Waiver Tariff, the customer obtains & fifth (5*) month of free service
and the cost of the sixth (6%) moath of service is only $9.75. This Jeatmoutk of sérvios—whelher
the fifth (5") or sixth (6*) month - is below the direct cost that BellSouth must collect on its
scrvice, in violation of §364.051(5)(c), Florida Statutes.

17.  §364.051(5)(c), Florida Statutes, provides in part that the “price charged to a
consumer for a non-basic service shall cover the direct costs of providing the service . . .

18.  This Commission has stated tho following: “Section 364.051(5)(c), Florida
Statutes, exsmines direct costs, and we believe an examination of direct cost is needed {o make 8
determination of whether the post-discounted rates offered . . . remain “compensatory” for
BellSouth.” Sog Order No. PSC-03-0726-FOF-TP, pg. 21,

19.  “If a detennination revealed that the (sic) such rates were “non-compensatory,”
such a finding would sway us to conclude that the tariff offerings are unfair, anticompetitive, or
discriminatory.” 1d. at pg. 22.

.20, .. The cost of sarvice in Zone 1 and 2 are $16.36 and $20.87, respectively®, Sixty-
Eight (68%) percent of all acoess lines in BellSouth’s territory are in Zone 2.° In arriving at both
fignres, Supra utilized the same mefhodology BellSouth Witness, W. Bemard Shell, used in
Docket No, 020118-TP® - as wall as the updated cost figures for the loop-port combination and
ODUF charges obtained from Order No. PSC-02-1311-FOF-TP, issued on September 27, 2002.

4 Based on Commission approved rates. Cost figure in footnote 3 is based in part on BellSouth proposed

rates.

¥ SeePg. 21, BellSouth's Post Hearing Brief in Docket No. 990649A-TP. According to BellSouth 29% of

lines are in Zone 1 and 3% in Zone 3. Id.

* Witness Shell in Direct Testimony wrote: “The costs used for this test were the statewide average

Unbundled Network Element (“UNE"} rates for the loop-port combination pluy usage ordered by the
6




2].  Thus, the calculation for Zones 1 and 2 were as follows:

Zone = IV @
UNE-P (loop/port combination)) = $10.69 $15.20
Usage® = $3.41 $3.41
Features Port’® = $2.26 $2.26
ODUF" = $0.002146  $0.
Total $16.36 $20.87

22.  Asmnoted earlier herein, the cost of service in the fifth month, with the win-back
promotional offetings, i5 $9.75. This amount of money is less than the cost of service in both
Zones 1 and 2. Thus, the ProferedPack Plan service offered in the fifih (5") month of service is
non-compensatory and, as such, is unfair, anticompetitive and discriminatory.

23.  BellSouth, because of its dominant market share and enormous revenue basoe, can
afford to lose money on these customers through these steep discounts, even fora prolonged
peried of time; wheress, CLECs do not have the financial depth to withstand similar losses that
wonld be cansed by matching BellSouth’s promotional discount tariffs, This gives BellSouth the
ability to take market share from CLECs and irreparably harm the CLECs’ collective financial
and economic ability to increase their already frail market share.

Florida Public Service Commission (Order No. PSC-01-2051-FOF-TP, dated October 18, 2001) in
Docket No. 990649-TP.” Scc Pg. 3, Linea 21-24, Direct Testimony, Docket No, 020119-TP,
T See Pg. 119, Order No. PSC-02-1311-FOF-TP.
* Sce Pg. 20, BellSouth’s Post Hearing Brief, Docket No. 990649A-TP. This rate docs not roflect the
average usage cdst in a UNE-P environment. The $3.41 rate used by BellSouth in Docket 990649A-TP is
the average cost “across all lines, not just UNE-P.” “[W]c [BellSouih] uscd all Jines” including “retail,
resale and UNE-P.” These quoted remarks were made by BellSouth Witness Greg Follensbee on
November 3, 2002, in the United States Bankruptoy Court Case No. 02-41250-BKC-RAM; Hearing
Transcript pg. 572, Lines 8-23. BellSouth subsequently confirmed Follensbee’s November 2002 Federsl
Court admission in a July 2003, filing in Docket No. 030482-TF, by writing that the data used o calenlate
the average “usage” costs, in its April 12, 2002 snd August 26, 2002 filings in Docket 990649A-TP, were
bascd upon “al) end vsers in Floride.” A more realistio and accurate average usage oost should be $5.50,
the amount BellSouth charges to Supra. This Complaint will nevertheless show that BellSouth's service
and promotional offerings arc provided below cost — even using BellSouth®s cleimed lower usage costs.
* See Pg. 20, BellSouth’s Post Hearing Brief in Docket No, 990649A-TP.
" Sce Pg. 129, Order No. PSC-02-1311-FOF-TP (message processing — per message)
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24, This Commission should also note that BellSouth’s PreferredPack Tariff does not
require a contractual arrangement between BellSouth and the winback/reacquisition customers
that will ensure retention of these customers for a period of time sufficient to allow BellSouth to
e e e Thus, if a BellSouth customer switches back
to a CLEC afler a five-month period, BellSounth would have given the customer five months of
free local service. True competitive service offerings are priced above cost. Services that are

“s0ld below cost are intended o unfairly steal market shere and harm competition. It appears that
BellSouth's real infent in offecing its PreferredPack Tradff in conjunction with its deep
discounted promotional offerings is not to offer a competitive cost-based plan to Florida
consumers, but to thwart competition in the local telecommunications market and to permanently
entrench BellSouth’s dominant market position by selling service below cost. Because of
BellSouth’s large local market share end revenue base, it has the financial wherowithal to
withstand any short-term revenus losses on these customers. Once BellSouth is successful in
driving CLEC competitors out of the locsl market throngh its anticompetitive promotional
pricing, B eliSouth can then eliminats its promotional offerings and raits the rates of its local
services to recoup those losses.

25. In Docket No. 020119-TP, BellSonth Witness Shell included the Subscriber Line
Charge (“SLC") in calculating whether the promotional offering was compensatory. Supra does
not belisve that the SLC should be included in any calculation in determining whether BellSouth
is selling its service below cost. The rationale for not including the SLC is that while carriers are
authorized to impose fhig-charge and most do (to obtain the revenne), the charge is still

discretionary and need not be imposed,




26. Ifthe SLCof$5.00" isaddedtothe $9.75 forthe fifth month o f5 ervice, the
evidence demonstrates that the PreferredPack Plan service is still bclo“} cost in both Zone 1 and
2 — a1l in violation of §364.051(c), Florida Statutes. ]

27. Ifthe SLCis included in the caic!ﬂaﬁon from the ontset, the customer would still

" obtain thres (3) fres months of service. This type of promotion has aiready been found by this
Commission to be unfair and discriminatory in the Arrow Docket.

28.  Using the sams calculation as before, in the absence of the promotional offer, it
would cost the customer $95.85 (PreferredPack Plan §26.95 + SLC $5.00 = $31.95 x 3 = $95.85)
for thres (3) months of the PreferredPack Plan setvice,

29.  The promotional offerings — as marketed by BellSouth in Exhibit B - waive the
comection fee, and provides to thc customer $125.00 dollars ($100 CASH BACK and the $25
Gift Card) which leaves in the customer’s proverbial pocket §29.15 (3125.00 - $95.85 = $29.15)
more than the customer is expected to pay for this retail service for three (3) months. The out of

pocket expense for the fourth (4") month would only be $2.80 ($31.95 - $29.15 = $2.80). This
amount of money in the fourth (4*) month is less than the cost of service in both Zones 1 and 2.
This violates both §§364.08 and 364.051(3)(::), Florida Statutss, because the service is freo and

below cost.

30. If you add in the $40.88 savings from the Connection Fee Waiver Tariff, the
cnstomer obtains & fourth (4%) month of froe service and the cost of the fifth (5%) month of

servics is only $2.80. This last month of service — whether the fourth (4™) or fifth (5™) month - is

U See Pg. 21, BellSouth’s Post Hearing Bricf in Docket No, 990649A-TP.
9
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below the direct cost, in Zone 1 and 2, that BellSouth must collact on its service. Again, this is
in violation of §3 6.4.05 1{5)(c), Florida Statutes.

31.  Thus, even when the SLC is included, the customer still receives at least three (3)
months or four (4) months of fres service; in turn making the fourth (4%) or fifth (5%) month of
service non-compensatory. This is unfair, anticompetitive and discriminatory in violation of
§§§364.08, 364.051(5)(c), and 364.01(4)(g), Florida Statutes,

WHEREFORB, Supra respectfully requests that this Commission;

(1)  Review and cancel or, in the altemnative, immediately suspend or postpone the
offectivencss of the $100 CASH BACK Tariff, $25 Gift Cerd Taiff, and the Comnection Pes
Waiver Tanff as oﬂ_‘arcd in conjunction with BellSouth's PreferredPack Plan service on the basis
that Supra’s Petition demonstrates that the alleged anticompetitive or discriminatory effect of the
above tarifls - in violation of §§§364.08, 364.051(5)(c), and 364.01(4)(g), Florida Statates - wil
cguse significant harm that cannot be adequately redressed if the tariffs ars ultimately determined
to be invalid; i

2) If the Tariffs arc not immediately suspended or postponed, grant Supra an
expedited hearing to review and adjudicate whether the tariffa offered in conjunction with the
PreferredPack Plan are in violation of §5§364.08, 364.051(5)(c), end 364.01(4)(g), Florids
Statutes; and

(3) Initiate an jnvestigation of BeliSouth’s promotional pricing and merketing
practices.

(4)  Graot such other relief as deeined appropriate. '

10




Respectfully submitted this 20™ day of April 2004,

: SUPRA TELECOMMUNICATIONS
AND INFORMATION SYSTEMS, INC.
2620 S.W. 27* Avenue
Miami, Florida 33133
Telsphone: 305.476.4252
Facsimile: 305.443.1078

e (hve- B ohetlo A
B
JORGE L. CRUZ-BUSTILLO
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LUMPOSITE EXHIBIT - A -

° OPPICIAL AYPROVID VERECK, RIEKAMD BY 2FTHQ

BELLSOUTH GENERAL SUBSCRIBRR SERVICE TARIFF Becond Ravised Page 26.1

TELECOMMUNICATIONS, DNC. » Caxncels Plest Roviesd Pagn 26,1
FLORIDA R "

ISSUED: Daceraber 24, 2003 - EFPECTIVE: Jamuary 9, 2004

BY: Joseph P. Lacher, Presldant -FL .

A3, BASIC LOCAL EXCHANGE SERVICE
A3.4 Flat Rats Servica (Cont'd)

A3.4.5 Optional Paymeot Plang for Mulil-Line Flat Rate Service (Obrolsted, Sea Ssction A103) m
. A3A4.6 PrelerredPack Plan o0
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mwphmhmﬂwﬂMMﬂlMM¢mm:&mm ()]
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[wl&u:‘mmm:)’.‘;w -
A1319  Caller ID-Deluxs, Coll Rakaz L/
Al347 Meemps Walling Indicstion o
AI33  Privacy Direclor service ]
B, Regulstions xnd Limitations of Sscvice . . 20 ..
L The PrefarodPack is ouly avallable to meyidance subpeibors. A readdence subecriber may slect any suitable )
combinatipn of the soesvices Hsted fn AYASAS.
2, All wiles, roguistions and Henltstione specified in tha Tarff sections Hatsd in A3.44.A3 apply to the rospective (1]
Wmmnmgu
3 mmmmmwmmmmmmwnmmm The 00
arv provided nidloot 10 avallsbility of follities.
4. mwm&umm«umammnmuw&-mmm& ]
mmmmpwmmumwmﬂnmoru
5. Exieting cusiomers of the ProferrsdPack 10t taks advaniage of special promotions for e PrefemredFack plan or (o]
w«hmmnﬂsmammwmmwhmxmm .
1% NWMMMWHWEMISMWTMDWN&WMM&M (]
specifiad following apphi
C.  Ratcgand Charges ‘ (i}
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COFCIAL APPREVED VERRION, JOURANRD BY RITRQ

BELLSOUTH
TELBCOMMURICATIONS, INC.
FLORIDA

ISSUED: Decesnher 17, 2003
BY: JosophP. Lacher, President -F1.

GENERAL SUBSCRIBER SERVICH TARIFR

EFFECTIVE: Jamuary 2, 2004

Miami, Flocida ]
A2, GENERAL REGULATIONS
A2,10 Speclal Promotions (Cont'd)
A2.10.2 Deseriplions (Cont'd) )
A, Toe following promotions sy oa e with the Cowmmissloo: (Contd)

Ares sTPremution Sarvies Charges Watvad Am
BalSouth’s Servios Twediory $100 Cash Back Ot = 3100 ok back will be given oLOZO4
- Frarg Coatral Offios wihiers 10 Camtonus yétormleg o o
services ars avallabls « Custonser nyuat 6iher B0t BalSouth and purchasing 1226804

wm whuhﬂ-umuwummm&uwnmwmwuﬂm

o which the wcvice gualifyisg  — The custommer most place the

Toe thix procantion will be puder oo oy beftew 12/28/04,
provieleped, T
—The ousiamer miist plaoe thak'
<~ Costomer st bave Jocl order theough s BallSouth

sarvioe or equivelact (wirnlessin  busisess offios or ccboind
Tamt &£ wirg-Tere) of the sams Joca] Selamarketing ymeder or shamate
2orvios sidress o ons o wow of chasnels as fecilonted,

their wrlating Nose

~ The cosomer o 1 out 3
~ Cumioenar gt raquast sarvics  oowpon sod mall the soupoa b 8
tibs oo addressand i the  wpacifiod addross by & apecitied
Sume ey, tnless sustomeris  date In peder tn recelve the 3100
phosicg an kmnlnent move fom caah back. ’
one pddmes Ja BallSouth lenfiory R
10 myother sddeess I BallBoull  ~ Ouos tha qustomer complates
Socliory witio tiny (30) duys of the sbeve Tequirsocots they wil)
Tospanding iz thas offtr. In the tase recalve the 3100 cash back, If
of ma imminont roove, e - he tustomer cascels or
BaliSowik rep cen offer s disccntinos the qualiiying
ousiamer he procwticn snd plans sarvios prior lo AXBTiment, be
the order wt the aew sddrees, Wﬁrﬂﬂ

— Customser ot have not had
Tocal secyios with BeliSovth at
Teast sen (20) days peior 1o the new
servics soawectics deis 1oSe

stighls.

= Customis naist have the sligibls
sarvioss on tholr pew sarvice onde
0V i ender 1o recaive te

promotiecal offec.

—Oiffer valid for culy oue ()
Pervice ine st i iotended Jocal
sevics address, \

o~ BallSouth resscves the right to
dlecontizne s modify this
promotion st my fme without
snmer potlos,

back offer,

Original Pago 32,1
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OFMCIAL APPROVED VERRION, RELEARRD BY BETHQ

Orighul Pago 32.2

BRLLSOUTH GENPRAL SUBSCRIBER SERVICE TARIFF
TELECOMMUNICATIONS, INC,
FLORIDA
ISSUED: Decernbar 17, 2003 EFFECTIVE: Jamury 2, 2004
BY; Joseph P, Lacher, Prealdent F1,
Miamd, Florida
A2. GENERAL REGULATIONS
A2.10 Specilal Promotions (Cont'd)
A2.10.3 Descripitens (Cont'd) .
A. ‘The following promotions are o fils with the Commismdon; (Cont'd)
Parled
Area of Presotion Borvics Chargas Walyed Antberlly
BellSouth's Service Turlkty 3100 Conb Back Offer (Cont'd)  ~— Differ Dery be oocbined with 00204
~Proga Central Offics whers caal back effars or other L]
~ Tha cnstersor st ewikch thake procations] offery on'the tame a6

seryices are avalishle

local swrvios to BallSonthand pervices, b such S35t sy be
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pacigs, Arss Pl with peomotios, st the Company's
BallSoeth Camplets Cholns plan, sole discration.

Ares Pius Two-Line M package
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CIFICIAL APPROVRD VERIION, RELRAMSD BY BITHG

BELLBOUTH S GENERAL SUBSCRIBER SHRVICE TARIFF Osiginal Page 32.4
TALECOMMUNICATION '
FLORIDA
ISSUED: Dacember 17, 2003 EFFECTIVE: Saouary 2, 2004
BY: Joseph P, Lacher; Presidext -FL
Minl, Flovida .
A2, GENERAL REGULATIONS
A2.10 Speclal Promotions (Cont'd) .
A2,102 Descriptions (Cont'd)
A. The fllowing promotions are o file with the Cormmission: (Cont'd)
Parlad
Area s Promstisn Surviea Charges Walved Anthority
BeXiZouih’s Sarvice Tarriiory Lioo Comection Crirge Walver  — The lins sonsscton obargs te olARAg )
« Finsen Cestral Oftios where teacquisition or wieover =
vervices are avallably = Cushoraer nust althor not roaldantial cusbomary who 123504 L

&mnubmumunumaunm-dmmauwnmwnsu&mﬂm

onoreily have Tocul secvice with  exsranty s not mabag Belldout
BoliSouth e act bave secvioe Wik Jor Jocel servics nod who

—The mupst costoar e thls - Offor valld for ocly cea {1}
sarvice lin at the iatended Yocal
switchos servics from withers  3arvior sddres.

now o B llBouth, ‘usinase offics or sufbood

Sematkating ymudr o sh
= Custossor vnst have loce! shancels as indicsnd,
setvice or equiwaicat {wiralem in

Hya of wise-Toe) at 4 sams Jocal — BallScuth reservas the tight 1o »
nexvios addreas ou cue or recss of discoutinne or modify this

thzir sxjatiog linos, Ppramotion o sy time wihook
custotate notios.

« Cusiomar teas roquat sorvica

stche mme adirest aad inths o~ Criocaey st heve the

satng, uoless I algible pervi sl pew
placeing e immisnt move Bon  servics ander (N) fa ondar o
one addmes ki BaltSouth tartiory Teceive the promotineat offer.
10 mofhey addrowe in Beli§onth
tunsttory within 30 days of = Offar axy by conibined with
Tosponding to she ofiy. Iu the wesy other s i the same seevice
of s knenlnang move, the st tho same time,
BaliZonth rep wa oS the
oplans the promotion xnd place
the arder at fhe now address.
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A2,10.2 Descriptions (Cont'd)

A.  The tollowing pronsotians ars on fils with the Comminion: {Cost'd)

Area sl Prantion

Baliouth's Sacvion Tarritory Consunus Anewtes Cash Back - Reaidontfal customess ordering

Barvics

= ¥rom Cirsl Office whars Promotion

torvices are availible

Original Page 32.6

EFFECTIVE: Jamury 5, 2004

A2, GENERAL REGULATIONS
A2.10 Speclal Promotions (Cont'd)

Charyes Walved Authyeity
010504

O Kollwwing Dew sexvioos will 1

e slighle In receive & coupos 033104

= Custater wawt place order for Tedsamsadis for £28 cash hack:

promotion sligibls produoi(s) or
sorvice(s) between 0103/04 and
[T07 .

= Crtattstnsr ovder maet b
conpleied xnd/oe billing begon
Peior o oovpion sedacaption,

BellSouth Comples Cholos
servies, Area Fies Complels
Cholos pervice, BallSouth
FrafarsedPack smvies.

o Now or existiag BallSouth
egidential customent purchaaing
e off the SoJlowing sarvices o

= The costosser sanet filf oul sud  eZigitle te neoalvs & conpon
oall the conpon(s) o the specied sedsamable for 523 cash backy

wddresa by the wpecifiod dele to  BalISouth Cooplats Chalos
edesm, swrvice, BaliSouth Camplsta
Cholos Two-Line Plian paskuge,
- Ouly sastomsers who somectly  BeliSouth Complies Chedoe
redoas the sovpon(s) by the Theee-Ling Plen paciage, Area
posnask deadlios dals will b Pius with BaliSouts Complole
alighio bo reccive a chael(s),  Cholonpian, Ares Phas Two-

_ Line Plan paciags with o
w"Th cowinmer modt be g curent BsfiSouth Coayplsin Cholce,
becefber t» the Area Phus Theee-Lics Pho
aligiblo BallSouth servics st the  package whi BellSomh
s off coupon redesption. Cocapleie Cholos, BellSith

PredborsdPack plas (aay
= BeliSouth resarves the rigis 1o vorskm),
issontioen or modify thia
romotion at any tuw without -~ Hxistiag BellSouth costorney
Sustomar aotios. ot tpgreds Som basle Yocal
service b e of the sbove Hatad
—Ofsvalld for sty oas (1)  Complste Cholos products of
Barvios Use i the kicded local  PrediradiPack peodoois 1
sxvios address, sudalve tuad bunck for Beolr
Tagulaied pervios.
== Costomscy hat transber R
qualifylog servios from ous - Naw sobaceibers o Conplos
addcees 1o knether sddvesd s0s 30t Chalce vervice pad
aligiile forthe cash back offtr.  MrcleeradPack survies ars oxly
sligible for this olfer i Ghay have
—~ Customons may coly rodoait 208 pravionaly veceived tha
ono (1) vonpons per regulsied PrafecredPack servios o
productyorchamed wihin he  Cogeplets Chiploo service 325
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acootet, prosaotion perfod (014504
WAL,

et oo e ot a ki s e periorns oo s T oweed by BelSos e lcad Fpery
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BBLLEOUTH

TRLBOOMMUNICATIONS, INC.
FLORIDA

ISSUBD: Decenber 19, 2003

BY: Jaseph P. Lacher, President -FI,
Miacti, Florids .

A2.10.2 Descyiptions (Cont'd)

A. The following promotions are o file with the Commission® (Cont'd)

Aras o Premation
BaljSoulk's Service Territtry Couscwer Answars Cask Back
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2901 SW 149" Avenue, Miramar, Florida 33027
ra Telephone: 786-155-4251; Fax: 786-455-4600

June 3, 2005

The Clerk and Administrative Services
The Florida Public Service Commission
2540 Shumard Qak Boulevard
Tallahassee, FL 32399-0866

Dear Sir or Madam:
Enclosed please find for filing with the Commission original and fifteen (15)

copies of Supra Telecommunications And Information Systems, Inc., Petition to Review
BeliSouth Promotional Tariffs.

Kindly return one copy marked *filed” in the enclosed self-addressed overnight
envelop provided.

Thanks.

Sincerely

cc: Seryice List(via regular mail)

-

EXHIBIT
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BEFORE THE FLLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition of Supra Telecommunications)

and Information Systems. Inc, to Review ) Docket No.
BeliSouth Promotional Tarills. ) Filed: June 3. 2003
}

Supra Tclecommunications and Information Systems, Int;. (“Supra™) by and through its
undersigned counsel and hereby files this petition with the Florida Public Service Commiission
(“Commission™) pursuant to Florida Statutes §§364.01. 364;08, 365.051, 364.059 and 364.285, and
requests that this Commission immediately review and suspend specific promotional fariff-
offerings that allow BellSouth Telecommunications Inc., (“BellSouth') to offer monelary
inducements to customers (including cash back) that amount to several months of telephone
service below cost, in violation of the Florida Statutes. Upon this Commission’s review of
BellSouth’s 1ariffed offerings, Supra reques(s this Commission issue an order canceling .
BellSouth’s offerings or requiring that BellSouth allow Supra 1o reecive the same monetary
inducements from BellSouth when Supra resells the identical service offerings which qualify for
the promotional benefits,' and for such other relief that the Commission deems appropriate. In
suppori thereof, Supra stales as follows:

I Supra is a competitive local exchange camier (“CLEC™ centificated by the
Commission to provide teJecommunications services within the State of Florida. Petitioner’s

name, address and telephone number is as follows:

-

t Supra suggests that this Docket providés the Comxnission an opportunity to comply with Florida Statutes
§364.059(2) and 364.3381(3) and thereby extablish a e sdoption proceeding to create an ohjective benchnmr.
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Supra Teleeomniunications and Inlormation Systems, Ine.
2901 W, 149" Avenue, Suite 301,

Miramar. Florida 33027

{7861 355-3200

2, The Petitioner's representative’s name, address and telephone number is:

Brian Chaiken. Esq.

Steven B, Chaiken, Esq.

Legal Department

Supra Telecommunications and information Systcms, Inc.
2901 S.\W. 149™ Avenue, Suite 300,

Miramar, Florida 33027

{786) 455-4248

{786) 455-4239

Facsimile: (786) 455-4600

3. BellSouth is a corporation organized and formed under the laws of the state of Georgia,-
with its principal officc at 675 West Peachiree Street, Atlanta, Georgia, 30375. BellSouth is an
Incumbent Local Exchange Carricr (“1LEC™) certificated by this Comumnission to provide local

exchange telecommunicalions services in the state of Florida. BeliSouth’s address in the State of

Florida for service of process is:

Nancy B. White, General Counsel

¢/0 Nancy H. Sims, Director of Regulatory Affairs
BellSouth Telecommunications, Ine.

150 South Monroe Strect, Suite 400

Tallahassee, Florida 32301

BACKGROUND

4. BellSouth is the dominant provider of local telecommunications service in the stale of

Florida. According to this Commission’s December 2004 Annual Report on Competition,

L J

BeliSouth’s market share for local voice ielephone scrvice has risen to approximately 5.4 million

such as 2 price or cost {loor. by which the Commission may determine whether a requested stay of a basic local
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access Iines (as p'roﬂ'crcd by BellSouth as of June 30, 2W04), Even by conservative cstiminies.
BellSouth 1s by far the single most dominamt provider of local welephone service m the ste of
Florida.

S. BellSouth has abuscd its power as the dominant provider of telecommunications servicus
by using monetury inducement promotional strategies and anticompelilive pricing programs to
exclusively larget customers that have switched to CLECs. BcellSouth has used, and is
aggressively continuing to use, its dominant market status to frustrate competition in the ocal

voice market, thereby causing substantial and irreparable harm to Florida’s CLECs and-
ultimately Florida’s consumers.

6. In its current campaigns, BellSouth has cmbarked on a wave of "monctary inducement™

promotional offerings. (Composite Exhibits A-H)? Each of these promotional campaigns have

at least these three factors in common: (1) they exclusively-larget residential customers that have

migrated 10 a CLEC: (2) the reacquired customers must have new service connected at the same

address (and in some cases, using the same name). and (3) the promotion offers some form of a

monelary inducement to the retuming customer (i.e. $100.00), thereby discounting the price of

BellSouth's associated offerings, without allowing a CLEC 10 rescll and take advantage of the

discounted price,

refecommunications service price reduction is warranted.

? Currens BellSouth “monetary inducement™ promotional offerings: ExhIbit A, Tariff Filing No. T-04-1224,
Effective from December 27, 2004 through December 26, 2005; Exhibie B, Tariff Filing No, T-05-0187, Effective
from March 24, 2005 through December 31, 2005; Exhibit C, Twiff Filing No. T-04-1265, Effective from May 15,
2005 through December 31, 2005; Exhibit D, Tariff Filing No. T-04-1264; Effective from July 15, 2005 through
December 31, 2005; Exbibit X, Tariff Filing No. T-05-0028, Effective from February 1, 2005 through December
31, 2005; Exhiblt F, TaxifT Filing No. T-04.1223, Effective from December 26, 2004 through December 31, 2005:
Exhibit G, Taniff Filinp No. T-04-1292, Lffective from Jammsy 9, 2005 through Decermber 31, 2005; Fxhibit H.
Tarifi Filing No. T-04-0123, Effective from February 12, 2004,
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F Like BeliSouth's previous winback tariffs (See Complaint of FDN against BellSouth in

Dacket No. 020119-TP and the Complaint of Arrow Comniunications against BellSouth in
Dockel No. Y9043-TP), these promotional campaigns contain many of the same problems that
have previously been Jound unacceptable by this Commission. BellSouth’s current offerings
violate both Section 364.051(5)Xc) and 364.3381 of the Florida Statutes, which require BellSouth
1o price its services shove direct cost.  Further compounding the exicent of the anticompetitive
nature of these low-ball offerings, BellSouth refuses to allow Supra (and most likely afl CLECs)
to resell these promotional offerings (inclusive of the monetary inducements) in violation of 47
USCA § 251(c)(d). thereby cnsuring that Supra is unable to maich the severely discounted.

services being offersd by BeliSouth.

FACTUAL ALLEGATIONS
The BeliSouth Base Product Offerings

B. BellSouth offers its various monclx.r'y‘ im.il‘zcemcm promotions in connection with two-of
its base ofTerings: Complete Choice and Preferred Pack scrvice plans.

(1) The Complete Choice? service plon includes the following:

¢ A flat rate access line w/ Touch Tone capability

e Frec Unlimiled Local Calling

¢ Unlimited use of most prominent features

¢ RingMaster Service

e

’ BeliSouth’s Complete Choice Service, Section A3.4.3; General Subseriber Service Tariff, Thirteenth
Revised Fage 24. Effective: Februnry 15, 2005 (See Exhibit I).
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BellSouth charges its retail end-users $30.00 for an individoal Complete Chowee line  In
addition. BeliSouth charges $6.50 for its End User Common Line Charye, for wtal revenue of
S36.50.

(2) The Preferved Pack” service plan includes the foliowing:

® A flatrate per access line with Touch-Tone capability;

o  Unlimited usc of these popular features o:ﬂeréd by end-users: Call Waiting
Deluxe, Three way calling, Call Forwarding Don't Answer

=  Caller ID-Deluxe

e  Voicemail Companion Services Package ot no additional ~ charge when :
Voicemai¥Memory Call service is requested (Call forwarding busy line, Call
Forwarding don’t answer-Ring Control, Star 98 and MW1)

e Privacy Director

BellSouth charges its retail end-users $26.95 for an individual Preferred Pack line..- In
addition, BellSouth charges $6.50 for its End User Common Line Charge, for toia) revenue of
$33.45.

9. By way of comparison, in order for Supra to replicate BeliSouth™s PrefferedPack Plan,
the lotal recurring, and average usage and non-recurring costs®, together with a statewide
weighted average loop cost calculated based upon the actual distribution of all Supra UNE-P
customers, totals 528.14 at FPSC-ordered TELRIC rates. Of course, as the FCC has recently

determined that BellSouth need not offer mass market switching under Section 251 of the

..

! BellSouth's Complets Choice Service, Seciion A3.4.6: General Subacriber Service TandT. Second Revisod
Page 26.1, Eflective: Janoary 9, 2004 {See Exhibht 3).
' For sexvices billed as UNE-P, reiai, resale a3 ovallable,
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Telecommunications Act, these prices are going to go up.  Absent Commission itervention
forcing BellSouth 1o comply with its obligations under Section 271 of the Telecom Act, and
based on BellSouth’s most recent commiercial ofierings. the prices for local switching alone will
20 up by as much as $7.00 on a recurring basis. and by as much as $13,00 on a non-recurring
basis. This means Supra’s dircct cost of goods sold fo provide identical services is $35.14, for a

product that BellSouth makes available to i(s end-users at $33.45.

The BellSouth Pramotional Offerings
10. BellSouth now has five (5) categories of promotional tariff offerings, used both
individually and in combination, 1o provide discoumts to its base service offerings. These:
calcgorics are:
o (Cash Back promotions,
* Gift Cards promotions,
e Coupons promotions,

» Fes Waiver promotions, and

Discounted Service promotions,

BellSouth uses these categories in different combinations, and, often, allows combinations
designed to increase the discounts offered only 1o CLEC customers on the underlying base
service offerings.

11.  The Cash 3 iongl 1 t g

The Cash Back promotional offerings category includes the 5100 Cash Back (Exhiblt A), which

is in effect from December 27, 2004 through December 26, 2008 and the $100 Cash Buck or
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SN0 Visa tnift Cand (Exhibit B), which is in cffect from March 24, 2003 throush December 3.
M5 (eollectively referred to as ~SI0H CASH™ tariffsy. A CJ EC cusiomer that purchases
Complete Chaice Family Plun or PreferedPack Plan is eligible to receive $100,00 for switching
back to BellSouth,

12.  The Gift Cards promotional offering caicgory;

The Gift Cards promotional offering category includes ihe Shoppers Cash Back (550 Cash Back
or up to $50 in merchandise) for Complete Choice or PreferredPack Plans (Exhibit C), which is
in effect from May 15, 2005 through December 31, 2005, and the Single Family Dwellings
{SFD) Gilt Card Offer (includes a coupon for a gift card valued at $50) (Exhibit D). which is in
effect from July 15, 2005 through December 31, 2005 {collectively referred to as “GIFT CARD™
tariffs).

13

The Coupons promotional offering category includes the BellSouth Reacquisition IFR Offer,
(Exhibit E). which is in effect from February 1, 2005 through December 31, 2005. This
pfomotional offering includes a Basic Line service, two features and a long distance plan from
BellSouth Long Distance. Eligible customers who subscribe to a long distance plan wil} receive
a coupon redeemable for up to $50.00 cash back. (hercinafter referred to as “BELLSQUTH IFR™
Tariff).

14. 1 Wiy tionaj offen!

The Fee Waiver promotional offering category includes the Line Conneclion Charge Waiver for
local service connection feo, which is in effect from December 25, 2004 through December 31,

2005. (Exhibit F) (hercinafler referred 1o as “LINE CONNECTION WAIVER” Tariff). The
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('LE(‘ customer must either subscribe to the Complete Choice Plan or the PreferredPack Plan o
receive the benetits ot this offering.

15,  The Diszgun;ml..SgD'EE promotional offering calezory:

The Discounted Service promotional offering category includes the S35 monthly discount from
BellSouth’s local service offering (Exhibit G), which is in cffect from January 9. 2005 through
December 31, 2005 (hercinafler referred to as “$5 DISCOUNT" Tariff).¢

16,  Most of these promotional offerings state “the offer may be combined with other
promotional offers for the same service.™ Today, prospective customers could realize monctary
inducements in excess of $145.00 by combining these BellSouth’s promotions (i.c. $100.00 cash
back, plus $5.00 discount off the base service plan (See Exhibit G), plus the waived local scrvice
connection fee (approximate value of $40.88)).

17.  BellSouth’s combination of these promotions with its cumrent pricing of $30.00 for
Complete Choice and 526.95 for Preferred Pack has the effect of ensuring that-BellSouth does
not recover ils costs for providing telephone service to the consumer unless the consumer stays
with BellSouth in excess of thirty (30) months. These promotions arc violative of §§364.08,
3564.051(5)(c) and 364.3381 Florida Stawutes as they are priced below cost and therefore
lantamount to BellSouth giving away free telecommunications service 10 a given class of

cuslomers.

L1,

¢ With this offering, the CLEC customer nws\ either subscribe 1o the Complete Choice Plan or the

Pr:f!‘“emdl':ck Plan, snd also must subscribe o the BellSouth Long Distance Service Plan for $1.00 a month
Exluibh H).

‘ See Exhibits A-G.
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The Law
18.  Florida Statutes Chapter 364.01¢4)()) provides that the Commission shat] “Continue its

historica) role as a surogate for competition for monopoly, services provided by local exchange

tetecommunications companies.” (Emphasis added). The FPSC has been cmpowered to put
together the necessary climate that will foster local competition in the ielecommunications
marketplace in Florida. By any measuring device imaginable, BellSouth is still the dominam
provider of local telecommunications services in the state of Florida, particularly in the
residential marketplace. Therefore, it is an imperative that this Commission nddress the
substantial efforts that BellSouth has taken to under-cut competitive rates in the Florida -
residential 1elecommunications market. Florida Statute Section 364.3381 provides, in pertinent
part:

(1) The price of a nonbasic telecommunications service provided by a
local exchange telecommunications company shall not be below its cost

~ wrem.. by use of subsidization from rates paid by customers of basjc services, ...

(3) The commission shall have conlinuing oversight jurisdiction over
cross-subsidization, predatory pricing, or other similar anticompetitive
behavior and may investigate, upon complaint or on its own motion,
allegations of such practices,

Furthermore, Section 364,059(1){a) Florida Statutes, provides:

Any petition filed by a substantially interesied party against a local exchange
telecommunications company secking a stay of the cffective date of a price
reduction for a basic local tclccommunications service, alleging an
anticompetitive price reduction pursuant fo s. 364.051(5), s. 364.08, s. 364.09, s.
364.10, or s, 3643381, shall be resolved by the commission pursuant to this
scction and by an order issued within 45 days after the date the petition is filed.

LT
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The Commission has Jurisdiction to Prevent Anti-Compeltitive Offerings
pursuant to Florida Statutes § Section 364.01

19. - Recognizing BellSouth's historically embedded advantage as the dominant provider of
local telecommunications services, the Florida legistawure has tried 1o create a level playving ficld
by passing laws preventing BellSouth from abusing its market power and giving CLECs an
opportunily 1o compete in the local telecommunications markel. Section 364.3381(3) prohibils
BeliSouth from any type of marketing or pricing that could be deemed anti-competitive.?
Specifically. section 364.01(4)(g) states that the Comumission shall excrcisc its cxclusive
Jjurisdiction in order 10:
ensure that all providers of telecommunications services are ireated fairly, by
prevcpling anticompelitive behavior and climinating unnecessary regulatory
restraint.
BellSouth's promotional tariffs arc anticompetitive offerings which are causing irreparable
financial and cconomic harm to it§ CLEC competitors.
20.  In Docket No. 990043-TP (Petition to review and cancel BellSouth Telecommunications,
Inc.'s promotional tariff (T-98-1783) by Arrow Communications), (“Arrow Docket™) the
Commission voted to suspend BellSouth’s tanifT pending resolution of the petition. The
Commission found (as noted on its February 2, 1999 Vote Sheet) that Astow’s Petition
demonstrates that the alleged anticompetitive or discriminatory effect of the tariff will cause

significant harm that cannot be adequately redressed if the tariff is ultimately determined to be

g Specifically. Section 364.3381(3) reads as; “The commission shsll hsve goptipui _M,."Eﬂ!ghlﬂﬂ‘_‘i‘_ﬂ‘.“_'l
o¥cy cross-subsidization, wmmmumhehm snd may investigate, vpon
complaint vr on its own mation, allegations of such practices.” (Emphasis added).

10
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invali,  Such harm includes financial or economic harm 10 compeling telecommunications
providers.

11.  Furthenmore. BellSouth has repeatedly argued that this Commission’s TELRIC UNE
pricing has compelled BellSouth to sell its services 1o CLECSs below cost. The packaging off
these promotions demonsirates that one of two scenarios must be true; either (1) BellSouth’s
arguments regarding TELRIC UNE pricing being below cost are untrue or (2) BellSouth's
vesidential service as offered is below cost and therefore anti-competitive.

22, Truc compctilive service offerings are priced above cost and are sustainable over a Jong.
period of time. Services that are sold below cost are intended to unfairly steal market share and

harm competitors. Inasmuch as BellSouth has not provided any cvidence regarding how it will,

at a minimum, break even on its local service offerings with the promotional tariffs, BellSouth’s
true intent in offering its promotional tariffs is not to offer a great plan to Florida consumers, but
rather to thwart compelition in the local telecommunications market md retumn BellSouth’s

dominant markel position 10 its previous monopoly status. Because of BellSouth's large local

market share and revenue base, it has the financial wherewithal to withstapd any shott-termm

revenue losses on these cusiomers. Once BellSouth is successful in driving CLEC competitors

out of the local market throngh its anticompetitive pricing, BellSouth can then raise the rates of
its Jocal services to recoup its losses.

23.  Supra and other CLECs are suffering irrcparable competilive harm caused by BellSouth's

promotional 1ariffs. These promotional tariffs, when combined with the low prices BellSouth

offers on its base products (Complete Choice and Preferred Pack) do not cover the direct relevant

cost and are anticompetitive.

1}
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24, As noted in Amow_v. BellSeuth and in EDN v. BellSomh, CLECs. such as Suprt.
compete with BellSouth largely on the hasis of price. BellSouth's promotional tardTs offer select
(i.c. CLEC’) customers a combination of monetary indiocements that are priced to undercut the
prices Supra can pmﬁmh[y offer a customer.” Florida CLECs cannol compete with BellSouth's
monetary inducements (approximately $145.88) targeted cxclusively to CLEC customers.

25. The Commission needs to review the cost basis for the promotional tariffs. The
Commission may act to halt (at least temporarily) any pricing conduct that is below cost or that
appears anticompetitive. BellSouth's promotional tariffs pricing undercuts the prices Supra is
able 1o offer and still remain profilable, and Supra has already and will continue to losc market
share duc 10 BellSouth's anli-competitive oﬂ'cﬁﬁgs. The harm that Supra has suffered and will
continue to suffer from BellSouth's promotional tanffs cannot be undone. That harm has been
consiant, frcéuem, and ﬁontinuous in character. Morc troubling is the fact that BeliSouth's
promotional tariffs directly harm Florida's consumers. As compeﬁturs.are eliminated as a result
of these BellSouth’s promotional tariffs, consumers will have fewer competitive choices. As
consumers have fewer competitive choices, prices will rise,

26.  BellSouth would not be unduly prejudiced by suspension or postponement of its
promotional tariffs in question. In balancing the interests of BeilSouth, Supra and all CLECs, the
irreparable harm Supra and all other CLECs will suffer clearly outweighs any possible
disadvaniage to BeliSouth from delayed implementation of the monetary inducement

promotional tariffs described above.

w=_

b This is especially so ins Light of the recent regulatory decisions Jimiting CLECs’ access 1o various Seclion
251 UNEs,

12
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BeliSauth Sells Services Below its Direct Costs in
Violation of Florida Statutes § 364.3381, and 364.051

37, BellSouth’s promotional tariffs, combined with its Complete Choice snd Preferred Pack

service offerings, are violative of §364.3381. Florida Statucs, which provides, in pertinent part;

(1) The price of a nonbasic iclecommunications service provided by a local
exchange telecommunications company shall not be below its cost by use of
subsidization from rates paid by customers of basic services.

(2) A local exchange telecommunications company which offers both basic and
nonbasic telecommunications services shall establish prices for such services that
ensure that nonbasic telecommunications scrvices are not subsidized by basic
telecommunications services. The cost standard for determining cross-
subsidization is whether the total revenue from a nonbasic service is less than the
total long-run incremental cost of the service. Total long-nun incrememal cost
means service-specific volume and nonvolume sensitive cosls,

Furthermore, §364.051(5){c), Florida Statutes, provides that the “price charged to a consumer for
a non-basic service shall cover the direct costs of providing the service, . ."

28, In the aggregate, the total monetary inducement 1o the customer is approximately
$145.88, and has the potential 1o be even greater.'”

29.  BellSouth's currently tariffed retail rates for the PreferredPack and Complete Choice
Plans for a single residence line are $26.95 and $30.00 monthly, respectively. Al these rates,
combined with the various promotions, a prospeclive customer would have to stay with
BellSouth for at least 30 months before BellSouth begins to generate any net revenue from the
former CLEC customer. Significantly, BellSouth's promotional offerings do not require eligible

customers 1o stay with BellSouth for such a long period of time.

u_.

“ Both the $100 nnd the 5100 Visa Card promotional ol¥erings provide that, “offer may be combined with
cash back offers or otier promorional effers on thic same services. as such offers may be concurrensly avatiable from
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30, Tethngly. BellSowh's monetary inducement promutional tarifls coimbined with the
alreudy low price of the underlying base products. undercut the very same costs ol provisioning
the same services andior elements 1o Supra.

31.  This Commission has stated the following: “Section 364.051(5)(c), Florida Statules,
examines direct costs, and we believe an examination ol direct cost is needed to make a
determination of whether the post-discounted rates offered . . . remain “compensatory” for
BellSouth.™ See Order No. PSC-03-0726-FOF-TP, at 21. “If a determination revealed that the
(sic) such rates were “non-compensatory,” such a finding would sway us 1o conclude that the
1ari fl offerings arc unfair, anticompetitive, or discriminatory.” Id. at 22.

BellSouth Refuses to Allow Supra to Resell
its Promotions in Violation of 47 USCA §251

32.  The Telecommunications Act of 1996 (“TA 96°), §251(cX4) and FCC Rules (47 CFR.
§51.601 through 51.620).outline BellSouth’s obligations with respect 1o making its promotional
and discounted offerings available for resale. Sections 47 USC §251{c)4) of TA 96 provide that
the incumbent LECs are:

(A) to offer for resale at wholesale rates any telecommunications servive

that the camier provides at retail to subscribers who are not

{elecommunications carrier; and

(B) not to prohibit, and 1o impose unreasonable or discriminatory

conditions or limilations on, the resale of such telecommunicalions

services, ...

Specifically, in FCC 96-325, the FCC concluded that:

e

tive to dae, provided Lhal she Company reserves ihe right to prolibit the combination of the promotion with other
Jromotions, ai the Company's sole discretion).” (Sct Exhibity A and B).
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Section 231eu4) provides that ancumbent LECs must offer for resule al
wholesale rates “any telecommunications service™ that the carviers provides at
retail to noncarrier subscribers.  [his_langusee  makes no excenton for
promolional or discounted offerings, including contract and other customer-
specific offerings.  We therefore conclude that no basis exists for creating a
general exemption from the wholesale requirement for all promotional or discount
service offerings made by incumbent LECs. A contrary yesull would pemmit
incumbens LECs g avoid the stawtory resale obligation by shifiing their

inus, 1herchy eviscerating the resale provisions of

the 1996 Act. (FCC 96-3235, 1948} (Emphasis added.)

33. It is undisputed that BellSouth has an obligation to make available for resale its
promotional and discounted offerings that run for more than 90 days. Nevertheless, BellSouth
refuses to make the promotions listed herein available to Supra for resale.

34.  Resale is onc of the cniry strategies that Congress envisioned as a viable method through
which CLECs could gain eniry into the monopoly local teleccommunications marketplace hence,

the TA 96 requires thal BeliSouth shall not prohibit or impose unreasonable or discriminatory

_-.xonditjons or limitations on the resale of such promotional offerings whereby CLECs" ability to

resale such monopoly telecommunications services are impacted.
35, The FCC re-emphasized the importance of resale as a method of entry when it
promulgated Rules 51.601 through 51.0617: Resale obligation of all local exchange carriers. In
FCC 96-325, concluded that

Promotional offerings greater than 90 days in duration must be offered for resale

at wholesale mt&s pursuant to secnon 251{cX4a¥AY. . ., In nddition, an

in may not eri whic

obligation, . . . (FCC 96-325, §950) (Emphasis added.)
In § 51.613(2) (ii), the FCC mandated that ILECs avail promotiofis that provide discounted rates

when:
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The incumbent LEC does not' use such promaotional offerings to cvade the

wholesale rate obligation. for example by making available a sequential serics of

9i)-dav promotional rates.
Nowhere in any of these provisions does there exist an exception allowing an ILEC to prevent or
restrict monetary inducements from being available for resale. To the contrary, the FCC
cxpressed that “*We are concerned that conditions thar artach to promotions und discounts could
he used o avvid the resale obligation to the detriment of competition.™"'
36. T is because of these provisions {and BeliSouth’s effort to obviate such) that the North
Carolina Utilities Commission has enacted rules (Docket No. P-100, SUB 72b, Order issned on
December 22, 20041 (See Exhkibit K) that are inlended to govem BellSouth’s promotional tariff
offerings in the Siate of North Carolina. The Indiana Ulility Regulaiory Commission is
undertaking a similar effort in Case No. 42530.
37.  BellSouth designed the referenced promotions with the simple goal of by-passing
regulatory tequirements that otherwise prohibit BellSouth from offering such “effective price”
discounts 1o CLEC customers. The rationale is simple: while a direct price reduction to the
effective taniif rate would impact the wholesale discount rate, BellSouth rationalized thal a cash
rebate and/or other traditional marketing lactics could pass epproval without siringent scrutiny
and therefore could be utilized to obviale a Commission finding that such approachcs are
tantamount to discounting of the effective tariff rate of the service(s) being offered. This is the
same conclusion that the North Carolina Utilities Commission reached when it ruled that:

The FCC clearly stated that any other conclusion would allow ILECs

roulinely to creatc promotions or nonstandard offerings just to avoid their

resale obligation. The FCC was concerned that ILEC piomotions could
become de facto standard offerings that would not be made available 1o

" FCC 96-325, §952.
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resellers ad wonld therefore undercut the duty w resel] retal services o
1
reselers af wholesale rates.*”

38.  The reality is that BellSouth’s promotions provide economic value 1o customers. This is
the conclusion reached by the Nonh Carolina Ulilities Commission:

The Commission is persuaded that snything of economic value paid,

given, or offered to a cusiomer to promote or induce purchase of a bundled

service offering of both regulated ’and nonregulated telecommunications
services is a promotional discount,'

The North Carolina Utilities Commission further ruled that

The customer does nol receive this savings or valuc unless he purchases
the specified bundle associated with the promotion. Thus, because the
savings or benefit is received only in exchange for the purchase of the
bundle, the bundle is in effect discounted to the customer by the amount of
the monetary benefit or thing of value provided in retum. (North Carolina
Order, at 3)

9. Even if not used (o directly pay off BellSouths telecommunications bills, the reality is
that the monetary savings resulting from these inducements cffectively off-scts other monetary
obligation(s) of the end-users. This is the same conclusion that the North Carolina Commixssion
reached when it stated, “while these promotions do provide a savings and therefore a type of
discount to sui:scribers, they do not in fact lower the charge 10 the subscribers for the regulated
services purchased...”, and *the promotion reduces the subscriber's cost for the scrﬁce by the

value received in the form of a gift card or other giveaway.” (North Carolina Order at 12, and 11)

e North Caroline Order, Docket No. P-100, SUB 72h, 2t 9.

13

14, avpg. 3.
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4. Therefore, these promotivng]  inducements  should be consiricd 10 be  dirt
welccommunications  services as per Chapter 364.02(12)'' or at a .minimum. derivatis =
1elccommunications services. This Commission reached a similar conclusion when it found that
BcllSouth's Late Payment Charge wvas a telecommunications “service™ in Order No. PSC-01-
1769-FOF-TL, Docket No. 000733-TL."* These inducements can indeed be characterized as
derivative telecommunications services following their importance and inclusion as integral paris
of BellSouth’s marketing schenie, not because they have a transmission capacity in and of
themselves, but simply because BellSouth relics on these inducements 1o build, chhancc. and

sustain its market share.

WHEREFORE. Supra respectfully requests that this Commission:
(1) Review and cancel BellSouth’s promotional inducement tariffs immediately or, in
. the altemalive, order BellSouth to allow Supra to collect on these inducements when il resclis
these same underlying services;

{2) If these promotional inducement tarifTs are not immediately cancelled, then gram
Supra a hearing within 45 days pursuant (o Seclion 364.059(1X(z) Florida Statutes; and

(3)  Initiate an investigation of BeliSouth's promotional pricing and markeling

pructices; and

’: *Service” is 16 be consirued in its broadest and most inclusive sense.

12 We find that BellSouth's inserest charge is & "service™ that BellSouth renders o lis delinquent
telecommmnications customers. We believe that through the use of Its interest tharge, BellSouth is able o keep
these delinquent cusiomens as telecommunications subscribers, The nkernative is for BellSouth to terminate the
accounts of all delinquent customers. We find that the inlercst chargs is » "service” BellSouth venders 1ts detinguent
customene for carrving their unnaid balances, s rarm, BeliSouth uscs the reatized revenues to offsed 1he Joss of ure of
the inpaid monies. Order No. PSC-G1-1769-FOF-TL, lssued: August 30, 2001in Docket No. 000733-TL {pages 9
and 10) (Emphasis added.)
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) Grant such other rehiel @3 deemed appropnaie.

Respectfully submitted this 3" day of June 2005,

SUPRA TELECOMMUNICATIONS
AND INFORMATION SYSTEMS, INC.
2901 S.W. 149™ Avenue, Suite 300,
Miramar, Florida 33027

Telephone: (786) 455-4248

Facsimile: (786) 455-4600

D .

19
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CERTIFICATE OF SERVICE

* 1 HEREBY CFERTIFY that a copy of the [uregoing was delivered by 7.8, Mail to the
persons listed below this 3™ day of June 2005. '

Ms. Nancy White Ms. Beth Keating

¢/o Nancy Sims Legal Division

BellSouth Telecommunications, Inc. Florida Public Service Commission
150 S. Monroe Street 2540 Shumard Oak Blvd.

Suite 400 Tallahassee, FL. 32399-0850

Tallahassee, FL 32301

ﬂAN CHAIKEN

E—
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SUPPLEMENTAL CERTIFICATE OF SERVICE
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21" day of June, 2005.

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court
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to practice in this Court as set forth in Local Rule 2090-1(A).

BERGER SINGERMAN
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