
Legal Department 
JAMES MEZA 111 
Senior Regulatory Counsel 

Bell Sout h Telecommunications , I nc. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 
(404) 335-0769 

June 22,2005 

Mrs. Blanca S. Bayo 
Division of the Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Administrative Services 

Re: Docket No.: 050387-TP 
In re: Petition of supra Telecommunications and Information Systems, Inc. 
to Review BellSouth PromotionaI Tariffs 

Dear Ms. Bayo: 

Enclosed are an original and fifteen copies of BellSouth Telecommunications, 
Inc.’s Motion to Stay Proceeding, which we ask that you file in the captioned docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original was 
filed and return the copy to me. Copies have been served to the parties shown on the 
attached Certificate of Service. 

Since rely, 

Enclosures 

cc: All Parties of Record 
Marshall M. Criser Ill 
R. Douglas Lackey 
Nancy B. White 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Supra Telecommunications 

BellSouth Promotional Tariffs 

) 
And Information Systems, Inc. to Review ) 

Docket No. 050387-TP 

Filed: June 22,2005 

MOTION TO STAY PROCEEDING 

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the 

Florida Public Service Commission (“Commission”) stay the above-captioned 

proceeding filed by Supra Telecommunications and Information Systems, Inc. (“Supra”) 

until the United States Bankruptcy Court for the Southern District of Florida (“Bankruptcy 

Court”) resolves the parties’ dispute as to whether the filing of this litigation violated 

Supra’s obligations in its bankruptcy confirmation plan (“Plan”). In addition, and at a 

minimum, BellSouth requests that the time-period to file a response to Supra’s Petition 

be tolled until the Commission addresses the instant Motion. In support of this request, 

BellSouth states the following: 

I. On October 23, 2002, Supra filed a voluntary petition for relief under 

chapter 1 I of the Bankruptcy Code with the Bankruptcy Court. 

2. On December 1, 2004, Supra filed its Third Amended Plan of 

Reorganization by Supra Telecommunications and lnformation Systems, Inc. , as 

Modified and Supplemented (previously defined as the “Plan”). 

3. On February 4, 2005, the Bankruptcy Court entered its Order Confirming 

Third Amended Plan of Reorganization by Supra Telecommunications and lnformation 

Systems, Inc., as Modified and Supplemented (the “Confirmation Order”). 

4. On March 21, 2005, Supra filed a Notice of Closing of Transaction 

Contemplated by Debtor’s Confirmed Plan of Reorganization, indicating that the sale 
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transaction with HlG/Endeavor (the “Purchaser”) closed and the Effective Date‘ of the 

Plan is March 18, 2005. 

5. A material and essential negotiated term of the Plan was that the  litigation 

between Supra and BellSouth then-pending at the Commission in Docket No. 040353- 

TP (the “Preferred Pack Claim”) would be assigned to the reorganized Supra as of the 

Effective Date, wou td be dismissed without prejudice immediately thereafter, and that 

Supra would be prohibited from refilling the matter for 180 days. Specifically, Section 

IV(J)(9), footnote (iv), of the Plan provides: 

If the closing is extended past December 30, 2004, in accordance 
with the provisions of the Agreement, then the Company will take 
whatever action is appropriate to cause any proceedings in this 
litigation to be deferred until after the Effective Date (at which time it 
will be dismissed without prejudice for no less than 180 days). 
(emphasis added). 

6. On March 24, 2005, Supra voluntarily dismissed the Preferred Pack Claim 

as required by the Plan. The Commission approved this dismissal on May 12, 2005 in 

Order No. PSC-05-0520-FOF-TP. 

7 .  On June 6, 2005, Supra initiated Docket No. 050387-TP, wherein Supra 

reasserts the same claims against BellSouth that it previously asserted and voluntarily 

dismissed in the Preferred Pack Claim (“New Preferred Pack Claim”). Specifically, in 

the New Preferred Pack Ctairn, Supra challenges the same type of promotions and 

raises the same arguments in support of its claim that BellSouth’s retail promotions are 

prohibited. Indeed, the only discernable difference between the two complaints (other 

than stylistic changes) is that Supra has updated the new lawsuit to include additional 

promotions, raise additional arguments, revise previously-made arguments, and 

The Effective Date is defined in the Plan as the Closing Date. 1 
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address the fact that the previously complained about promotions (cash back offers, gift 

card promotions, and installation fee waiver promotions) have expired.’ 

8. BellSouth asserts that the initiation of the New Preferred Pack Claim prior 

to the expiration of 180 days violated the Plan and the Purchase Agreement. 

9. As a result, on June 21, 2005, BellSouth filed a Motion to Enforce 

Confirmation Order with the Bankruptcy Court, wherein BellSouth requests that the 

Court require Supra to immediately cease prosecution of the New Preferred Pack 

Claim, withdraw it, and prohibit Supra from refilling the matter until after September 18, 

2005. See Motion to Enforce Confirmation Order, attached hereto as Exhibit A. 

I O .  In light of this filing with the Bankruptcy Court, BellSouth requests that the 

Commission stay the instant proceeding until the Bankruptcy Court resolves BellSouth’s 

Motion to Enforce Confirmation Order. Simply put, the New Preferred Pack Plan is an 

inappropriate filing at this time, and BellSouth has sought to enforce its rights as well as 

the obligations of Supra relating to this filing in the appropriate forum. If successful, 

Supra will be required to withdraw the instant Complaint and honor its obligation to not 

refile it until after September 18, 2005. Consequently, BellSouth should not be required 

to spend the time and resources required to litigate a matter that it believes should have 

never have been filed. 

I ? ,  Supra wil1 not be prejudiced by any stay of the New Preferred Pack Claim 

until the Bankruptcy Court resolves this dispute because the majority of the promotions 

* Supra pled in the New Preferred Pack Claim that BellSouth has an obligation to provide the subject 
promotions at resaie. While not specifkalty alleged in the Preferred Pack Claim, Supra did make this 
allegation in direct testimony filed in that proceeding. Further, in obvious recognition that Supra (as well 
as all other carriers) use promotions to attract customers, Supra has abandoned its argument in the 
original complaint that the use of promotions constitutes the provision of “free” service in violation of 
Florida law. 
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at issue have been in effect since December 2004 or January 2005. Additionally, 

Supra’s claim that its Complaint must be resolved pursuant to Section 364.059(1)(a) is 

misplaced because BellSouth is not operating pursuant to Section 364.051 (6). Further, 

any prejudice Supra may claim is offset by the fact that Supra has contractually agreed 

not to refile the claim for a period of 180 days or until after September 18, 2005. 

Accordingly, if Supra is prejudiced, Supra agreed to the prejudice and is contractually 

bound to endure the prejudice. 

12. Moreover, at a minimum, BellSouth requests that the Commission 

suspend BellSouth’s deadline to file a response to the Complaint until the  Commission 

rules on this Motion to Stay. Currently, BellSouth’s response is due on June 27, 2005. 

13. And, in the event the Commission denies this Motion in its entirety, 

BellSouth requests an additional seven days to provide a response due tu the 

undersigned’s work commitments and travel schedule. 

WHEREFORE, for the foregoing reasons, BellSouth requests that the 

Commission grant its Motion to Stay. 
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Respectfully submitted this 22nd day of June, 2005. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

I N'ANCY B. HITE 
c/o Nancy I&3irns 
I50  South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

/??b 
I?. DOUGLA@ LACKEY 

I 

JAMES MEZA 111 
BellSouth Center, Suite 4300 
675 West Peachtree Street, N.E. 
Atlanta, GA 30375 
(404) 335-0769 
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CERTIFICATE OF SERVICE 
Docket No.: 050387-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

Electronic Mail and FedEx this 22'h day of June, 2005 to the following: 

Jason Rojas 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
jroias@Dsc. state.fl. us 

Brian Chaiken, Esq. 
Steven B. Chaiken, Esq. 
Legal Department 
Supra Telecommunications and 

2901 S.W. 149 Avenue, Ste. 300 
Miramar, Florida 33027 
Tel. No. (786) 455-4248 
Tet. No. (786) 455-4239 
Fax. No. (786) 455-4600 
bchaiken@stis.com 
steve.chaiken@stis.com 

Information S terns, Inc. F 
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Debtor, 
/ 

BELLSOUTH TELECOMMUNICATIONS, INC.’S MOTION 
TO ENFORCE THE CONFIRMATION ORDER 

BellSouth Telecommunications, fnc., by and through its undersigned counsel, files this 

Motion to Enforce the Confirnution Order (the ‘Motion”) and in support hereoc states as 

fOlkQWS: 

1. On October 23,2002, Supra filed a voluntary petition for relief under chapter 11 

of the Bankruptcy Code. 

2. On December 1 , 2004, Supra filed its mird Amended Plan of Reorganization by 

Supra Telecommunications and Infomation Systems, 1ncj us Modified and Supplemented (the 

“Plm”). 

3. On February 4,2005, the Court entered its Order Confirming Third Amended 

Plan uf Reorganizufh by supra Tefecommunz‘cutiomr and Jitformation J)tSfem, Inc., CIS 

Modijied and Supplemented {the “Conhation Order”). 

4. As the Court will recall, the Plan was heavily negotiated among BellSouth, the 

Debtor, HIWEndeavur and the Committee which facilitated the sale of the Debtor and its 

emergence from bankruptcy. On March 21,2005, the Debtor filed a Notice of Closing of 

Transaction Coatemplated by Deblor ‘s Confirmed Pfun of Reorganization, indicating that the 



sale -transaction with HIG / Endeavor (the “Purchaser”) closed and t he  Effective Date] of the 

Plan is March 18,2005. 

5. A material and essential negotiated term of the comprehensive agreement reached 

among the Debtor, the Committee, BellSouth, and MG / Endeavor (the T~chaser”) as set forth 

in Section 4.2 of the Final Purchase Agreement and Section lV(Q(9) of the Disclosure Statement, 

was that certain litigation extant between Supra and BellSouth pending in the FPSC, styled In re: 

Petitiun of Supra Tdeecommur?ications and Infummatiun Systems, Inc. to Review and Cumel 

BtdISautiti’s Promotional Uflering Tarirs O$ered in Connection With its New Rut Rate Service 

Known as the Prefirred Pack Plan; FPSC; Docket No. 040353-TP (the “Preferred Pack Claim”), 

would be assigned to the reorganized Company as of the Effective Date and then dismissed 

without prejudice immediately thereafter. Supra brought the Preferred Pack Claim to chdtenge 

several of BelISouth’s retail promotions pursuant to Florida Iaw, including but not limited to, 

BellSouth’s cash back offers, gift card promotiom, and installation fee waiver promotions. See 

Petitiun of 8upra ~ekcommunicufions and Information Systems, Inc. to Review and Cuncel, or in 

the Alternative Immediately Suspend or Postpone Turvs, attached hereto as Exhibit A. 

As to the Preferred Pack Claim, the parties further expressly agreed, as a 6. 

negotiated term, in Section 4.2 of the Final Purchase Agreement and Section IV(J)(9), footnote 

(iv), of the Disclosure Statement, as follows: I 

If the closing is extended past December 30,2904, in accordance with the 
provisions of the Agreement, then the Company will take whatever action is 
appropriate to cause any proceedings in this litigation to be deferred until 
after tbe Effective Date (at wbich time it will be dismissed without prejudice 
for no less than 180 days). (emphasis added), 

’ The Effective Date is defined in thc Plan as the Closing Date. AI1 of the capitalized terms herein shall have the 
meaning ascribed to them in the Plan. 
125025-1 2 
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a t t o r n e y s  a t  l a w  
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7. On March 24,2005, Supra voluntarily dismissed the Preferred Pack Claim BS 

required by the Final Purchase Agreement, Plan and Confirmation Order, However, on June 7, 

2005, Supra initiated litigation against BellSouth that reasserts the same claims ttgahst BellSouth 

that it previously asserted and voluntarily dismissed in the Preferred Pack Claim ('New 

Preferred Pack CIaim"). See Petition of Supra Telecommunicahbns and Information @stems, 

Jirc., to Review BellSouth Promotional TurzTs# attached hereto as Exhibit B. Specifically, in the 

'New Preferred Pack Claim, Supra challenges the same promotions and raises the same 

arguments in support of its claim that BellSouth's retail promotions we prohibited. Indeed, the 

only discernable difference between the two complaints (other than stylistic changes) is that 

Supra has updated the new lawsuit to include additional promotions, raise additional arguments, 

revise previously made arguments, and address the fact that the previously complained about 

promotions (cash back offers, gift card promotions, and installstion fee waiver promotions) have 

expired? Simply put, the primary allegations, Iegal support, and requests for relief asserted by 

Supra in both proceedings are essentially the same. 1F.RC.P. 41(d) which enables a defendant to 

recover costs for previously dismissed actions, sheds light on the issue of whether subsequent 

litigation is similar enough to merit the award of costs. It provides: 

' 1 r.- , . 

[IJf a plaintiff who has once dismissed an action in any court commences an 
action based upon or including the same claim against the same defendant, 
the cowt may make such order for the payment of costs of the action previously 
dismissed as it may deem proper and may stay the proceedings in the action until 
the plaintiff has complied with the order. (emphasis added). 

' Supra has pled in the New Preferred Pack Claim that BellSouth has an obligation to providP the subject promotions 
at resale. While not specXcalIy alleged in the Preferred Pack Claim, Supra did make this allegation in direct 
testimony filed in that proceeding. Further, in obvious recognition that Supra (as we11 as all other carriers) use 
promotions to attract customers, Supra has abandoned its argument in the original complaint that the use of 
promotions constitutes the provision of "free" service in violation of Florida law. 
125025-1 3 
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C l e d y  the New Preferred Pack Claim is ”based upon” the same claims set forth in the Preferred 

Pack Claim. This duplicative litigation is clearly prohibited and should not be tolerated. 

8. Section 6.2 of the Plan provides that “all of the terns and conditions of the Final 

Purchase Agreement are incorporated herein and, as of the Effective Date, are binding upon all 

applicable Persons in all respects.” In addition, paragraph 8 of the Confirmation Order provides 

that the “Reorganized Debtor, and their respective directors, officers, employees, and agents are 

authorized and ernpoweied, pursuant to 11 U.S.C. 8 1142(b), to take all such steps as are 

necessary to effectuate and implement the Plan and this Confirmation Order, and the Hiinal 

Purchase Agreement.. .” (emphasis added). 

9. Supra’s filing of the New Preferred Pack Claim OIL June 7,2005 constitutes a 

breach of Supra’s obligation under the Purchase Agreement, Plan and Conhation Order as the 

180-day tolling period does not expire until on or about September 18,2005. Accordingly, 

BelISouth submits that the Court should enforce the unequivocal terms of the Purchase 

Agreement, Plan and Confirmation Order and immediately require Supra to cease its 

prosecution of this action and withdraw the New Preferred Pack Claim until September 18,2005. 

10. BellSouth has asked Supra to withdraw the New Preferred Pack Cl&m prior to 

filing this Motion, however, Supra has declined to do so. 

WHEREFORE, for the foregoing reasons, BqllSouth respectfully requests m Order: 

A. Granting #is Motion; 

B. Requiring Supra to cease its prosecution of the New Preferred Pack Claim and 

withdrawing the New Preferred Pack CIaim until September 18,2005; 

- C. Imposing such sanctions against Supra as the Court may deem appropriate under 

11 U.S.C. 3 lOS(a), inchding Without limitation, the assessment of the fees and expenses 

roo South Blscaync Boulevard Suile 1000 Wfaml. Plorida 33 131 -5301 l t l tphone 3 0 6 ~ 7 3 5 ~ 9 5 0 0  Frcrlrnlle 305.71 4.4340 
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incurred by BellSouth as a result of Supra’s willfid violation of the terms of the Plan and the 

Conhat ion  Order; and 

D. Granting such other and further relief as the Court deems just and appropriate. 

CERTIFICATE OF SERVICE 

X HEREBY CERT.IFY that a true and correct copy of the foregoing, was served by U.S. 

Md, postage prepaid, upon all other parties enumerated on the Master Service List this 20* day 

of June, 2005. 

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court . 

for the Southern District of Florida and that I am in compliance with all additional qualifications 

to practice before this Court as set forth in Local Rule 2090-1(A). 

BERGER SINGERMAN, P.A. 
200 South Biscayne Boulevard, 
Suite 1000 
Miami, Florida 33 13 1 
Telephone: (305)755-9500 
Facsimile: (30517 14i4340 

A 

singerman@bergersingerman.com 
James H. Fierberg 
Florida Bar No. 0050970 
j fierberga bergersi ngerman.com 
Steven B. Zuckerman 
Florida Bar No. 0155240 
S Z U c k e T m a f l ~ ~ r g e r S i e ~ ~ c o r n  
Counsel for BellSouth 
Telecommunications, h 

125025-1 5 
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. 3. &Wuth is a c o p d n  organized md formed under tba laws of the state of 

in the State of Florida far ~ C N j c t  of proceos is: 

TatifI'No. T-031414, which bbcamt &ective OP January 9, 2094 @em* refmod to as 
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6. 
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10, Section 364.08(2), FIarida SMuteS, prohibits C8tTim fidm giving away free 

The C!ummi~Sioa found (aa noted on its Febnrary 2, 1999 Vote Sheet) that ~ W ’ S  Petition 
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t. 

01 (2) 
$10.69 S15.20 

I $3.41 $3.41 
$2.26 $2.26 

SI636 $20.87 
$&QQu65r).o02146 

22. AB noted earlia h& the cost of service in fbe fifth month, with the winlback 

promotbd o f i d &  is $9.75. Tbis mount of money is less thgn the cost of sewice io both 

ffird t o 1 ose mkuy on thcsa customers through these B t e q  disoowts, men for a p rolongcd 



discounted promo?.ional o f f i g a  b not to a wmpdtive c06t-.bd plan to FTorida 

not bcUwe k t  the SLC should be incloU in any ~ a z c u l a t i ~  in determining whether BallSouth 



28. Usin5 the same calculatirm 86 before, in tbe absenca pf (he pmdional gEa, it 

w d d  COBt t h ~  cwtomur $95.85 (PmferrcdPe Plan W.95 + SLC $5.00 = $3 1.95 x 3 = $95.85) 

for rhrca (3) m n h  of tbe Preferr#1pack Plan ~6xYiCl3, 
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Respbctfirly Bllbnoitted t l i a  20LL day of April 2004. 

SUPRA m c o m c A n o m  
AEJI)rnORMATION SYSTEMS, INC. 
2620 S.W. 27" Aveslue 
mmi, FlclIida33133 
Telrrphona: 305.476.4252 
FadnDle: 305.443.1073 
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June 3,2005 

The Clerk and Administrative Services 
The Florida Public Service Canm6ssion 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0866 

D m  Sir or Madam: 

Encbscd p b s ~  find for filing with the Commission original and fi Accn (1 5 )  
copies of Supra Telecommunications And Information Systems, Inc., Petition to Rtview 
BeIISouth Promotional TarSfs. . .  

envelop provided 
Kindly return one copy marked "filed" in the cnclosed self-addressed overnight 

Thanks. 

cc: Service List(via regular mail) 
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urrdasilplcd counsel and hereby fifes this petition with lhe FIorida Public Service Commission 

("Comrni~sir>n") pursuant to Florida Sfatufcs $5364.01- 364.08,365.051,3M.1)59 and 364.285, and 

rcqucsts that tliis Comrnjrision ilnnrodiatcly review and stispcnd specific pkrnoiional tariff- ' 

affcrhgs that a1 tow ReIlSouth Tclecommunicarions. Inc., ("BelISouth'~ to offer monetary 

inducements to customccs (including cash baclr) that amount to swml months of Lelephone 

SMyjcc below cost, in violation of the Floridti Statutes. Upon this Commission's review of  

BellSouth's tariflcd offerings, Supra rcquesb this Commission issue an order canceling-. 

BellSouth's offkings or requiring that BellSouth allow Supra to mcivc thc sarnc rnonclar)' 

induccmcnts fiom BcllSouth when Supra ncselb the identicat zcrvicc ofkings which qwlify Cor 

the promotional bcntfits,' and for sudl ofher relief that the Commission deems appropriate- In 



'1 
Y .  

3. 

Brian C'haikcn. Eq. 
Stcvcn B. Chaikm, Eq. 
Lcgsl Dcpartmenl 
Supra Tcleconimunications and Information Systcms, Inc. 
2901 S.W. 149* Avenue, Suitc 300. 
M i m a r .  Florida 33027 

(7Sii) 455-4239 
Ficsimite: (786) 455-4500 

tfaci) 455-4248 

BellSouth is a corporation organized and Tinned under tlic l a w  of  the state of Gcor&;- 

with its principal afTicc at 675 Wcst Piachtrec Street. Atlanta, Georgia, 30375, SclISoutli is an 

cxcha~~ge te:fwommunications services in Lhe rstatc of Florida. Bc1ISouth's rrddtcss in the State of 

Florida for scmicc of pwcss is: 
... 

4. BellSouth is the dominant provider of Iwat telccommunicatiom strviec in thc state of 

Florida. According 10 Lhis Commission's Dactmbcr 2004 Annual Repon OII Competition, 

BellSouth's market share for local voicc telephone 8#vicc ha5 riw to appmximaefy 5.4 million 
I&-. 

2 



. .  

cxcIuusivdy larget cuslomm that have witched to CLECh. BctlSouth hns iiscd, and is 

aggrtssively wniinuing to u3c, its dominant mark& status to fmtrate mpctition in the local 

voice markct, t h t d y  causing substantial and irrepmble harm to Florida's CLECs and. 

ultimakly Flarida's cotls11mcrs. 

6. In its c m m i  campaigns. BcltSouth has cmbarkcd on a wavc oC"munc!my inducement" 

promotional offerings. {Co~~po~Tte b h b l t s  A-H)* Each of these pnrmotiond campaigns have 

at least these thrcc factors in common: (1 ) they cxelusivclylargd residential custorncrs that havc 

migratai to a CLEC; (2) the rcacquirad customus must have new Scnicc cormcctcd at thc smc 

4th~~ (and in some cases* using the m e  nsme): and (3) Lht promotion afFers some tbm of  a 

monsllry inducement to the returning custom (i.c. SlOO.OO), hcrcby d h u n t i n g  the pricc of 

BellSouth's rwocisltcd offetings, without allowing a CLEC to &I md take advantage of the 

disc43aInkd price, 

7 
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io price i u  serviccs abovc direct cost. Futther compounding the txlcnt of  the anticompetitive 

nature of these lo\v-ball offerings, BdlSouth rcfirses to allow Supra (and most likc'ly all CLECh) 

to resell thcsc pmmotiona1 offerings (inclusive of the mon&uy inducements) in violatign of 47 

USCA 4 251fc](4). thcrcby cnsurhg that Supra is unable to match thc scvcrdy dimunted. 

8. 

Tbc BdiSoutb Bur! Proddct Offerings 
. . I  0 .  

kllSouth offirs ifs various monetary inducement promotions irr connation with two of 

its base ofr'ngs: Complete Choice and Prefcrrad Pack scrvicc plans, 

(1) nrc ~ornp~ctc Choice' scrvicc plnn includes h e  ro~owing: 

A flat rate access line wt Touch Tone capability 

' Frcc Unliniilrxl k a l  CaUiny 

Unlimited use of most prominent features 

RingMasscr Scrvicc 

4 



* .  f *-. , 
I 

(2) TAc Pmfcrrt<f Pock' sewice plan includw thc Iillowing: 

A flat fate per access line with Touch-Tone capability; 

Unlimited use of these popular features odered hy end-users: Call Waiting 

Deluxe, Thm way calling, Call Forwarding Don't Answer 

W 

a 

Voiccmail Companion Saviccs Package PI no addiiional** chrrrgc &m . 

Wcmail/h3cmory Call smjcc is qucstcd (Call fow&i~ig busy finc, CaIl 

Fowarding don't answer-Ring Control. Star 98 and MW1) 
. .  

Priwcy Director 

BcHSouth charges its retail tnd-usm $26.95 for an individual Prcfcrred Pack he. . In 

&clition, ReMSou1h charges %.SO for its End User Common Lint olargc, fbr toral revenue of 

$33.45, 

weighted average loop cost cnlcuiatcd based upon the actual disxribution d all S u p  WE-P 

customers, totals 528.14 at FPSC-ordcred T€LRIC rata. Of EOUISG, as the FCC has wmtiy 

dekrmincd that BellSouth need not otrer mass marlrcl switchiiig under Scction 251 of thc 

.L- . 



gp up by zi nlucli iu 57.00 on tt recutring basis, and by as much as $13.00 on B nan-rmmng 

basis. This nicans Supra's dimt cost of sods sold la provide identical services is 535.14, for a 

product that BellSouth d e s  available to its cnd-ustrs at S33.45. 

The BellSouth Pmmodunal Offerings 

IO. BellSouth now has five (SI catcgorics of promotional twiR offings, used both 

individually and in combination, 10 provide disL.omts to its basc service offerings. T?lcse. 

Cash Back promotions, 

r. . . , . .: G-ifl . . Cards pmmtions, 

Coupons promotions, 

Fw Waiver promotions, and 

Discounlcd S d c e  pmm~ti~ns,  

Rcll&uth us= thcse categories in d i f f m i  combinations, and, ofien, allo~vs combinations 

dcsignd to increase the d k m k  offcrcd only LO CLEC custom= on the underlying bnsc 

swvict ofll;crings. 
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f 2. 

The GiR Cads pmmotiunal ofking category includes h e  Shoppers O&' Back (550 Cash Back 

The Gi A Cnrds nromotiansl E- 

or up to $50 in mcrchandist) for Complete Choke or PrefertcdPack PIms (ExbibIt C), which is 

in tffcct fmrn hlay IS, 2005 thmugb Dtcmbcr 31, 2005, and &e Single Fanlily Dwellings 

(SFD) Gill Card C'Iffcr (includes a c~upon  for ;a gift card valued at $50) (Exhibit D). which is in 



Bdl$ou~l~’s local smvice oKcring (Exhibit C), which is in cff& fioni Jmnq 9. 2005 tluough 

b m b m  3 1.2005 (hcreinafk rtfcmd to as 3 5  DISCOUNT“ Tnti fl)! 

16. Most of these promotional offerings state %re oKm may be combined with othcr 

promotional offers for the same scnricc.”’ Toduy, prospective customcrs could realize monctary 

inducmmts in t s m  of E 145.00 by combining these RcllSou!h’s promotioris (Le. S 100,OO .cash . 

connection fie (approximate value of 540.88)). 

not re~ovtr  its costs for providing ittephonc scrvic~ 10 !he consumer unlcss the consumm stays 

364).051(5)(c) and 364,3381 Fforida Statutes as they arc priced belaw cost and !herefore 

lantlmount to BellSouth givhg w a y  free Lclccommunications service b P given GI- b€ 

8 
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The t a w  

xsicicntial rnarkctpluce. Themfuzz, it is an impmtivc that this Commission odd- the 

(1 1 The price of a nunbask &canmltnicakions stMe provided by a 
low1 cxchangc telmmmunicahno company shall not be below ib cost 
by usc of subsidization from rates paid by cudomas of basic services, . . 
(3) Thc commission shall have continuing oversigbt~juridiction over 

ems-subsidization, predatory pricing, or ohm similar snticolnpeti tive 
beliwbr and may invdgatt, upon complaint or on its own motion, 
allegalians of such practices, 

,*- .-.!-;-*.z*. * 

Purthennars, Section 364,059( 1x8) Florida Statutes, providts: 

Any petition filcd by a substantially intctwkd party againsi a local exchange 
tetwommmications mnipnrty s4x.kh3 a stay o f  the cffixtive date of a ptict 
rcductjon for I &io local tclccomrnuni#rtions service, alleging an 
antiwmpdtivc price rtduction pursuant b s. 364.051(5), a 364.08, s. 364.09, s. 
364.10, or s. 3643381, shall be resolved by the commission pursuant to chia 
section and by an order issued w i t h  45 days after lhc date the patition is fitad. 

9 
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by piissing laws preventing BctlSouth from abusiny ilr murkct p w w  and &jng CtECs an 

opportunity IO compctc in rhc local tclmtlmrnunicaians markel. Stction 364.338 l(3) prohibits 

BellSouth from any typc of marketing or pricing that could bt deemed an&compctitivc.d 

Specifically. section 36401 (4Xg) stalcs that 1 1 ~  Commission shall cxcrcisc its cxclusive 

jurisdiction in onkr 10: 

BellSouth’s promotional tarifk arc anticompetitive offarings which are musing irreparable 

financial and ccunomic ham b its CLEC competitors. 

20. In Doekct No. 990043-TP (Petition to rwicw and emceJ BeIlSouth Tclecomnlunjcations, 

Lnc.’s promotional tariff (T-98tf 783) by AKOW Communications), [‘‘Ammv Docket’’) the 

Commission voted 10 suspcnd BcIlSauth’s tsrilT pcnding rrsoluh of the pctihn. The 

Commission found (as notcd on its February 2. 1999 Vote Shcst) that Arrow’s Paition 

demonstrates that the alleged anticompetitive or discriminatory t f k t  of the tariff will cattsc 

significant h m  that cannot be adequately redrcssod if thc taricl is ultimately dettmtincd to bt 



Furthennorc. DcllSooth has repeatedly argucd that ibis Commission's TELRIC UN E 

Ilme pminotioris detnonsimtcs that one nf two scenarios musi be true: eithcr (1 BellSouth's 

arguments rcprding TELRlC W E  pricing being bdow cost arc untrue or (2) BellSouth's 

rcsidcntial m i c c  as offered is below cost .and t h c ~ Z i r c  ctati-competitive. 

period of  time. Services thal are sold belaw cost are intendcd to unfairly stud market share and I 

harm competitors. Inasmuch ns BellSouth has not provided any ovidcncc regarding how it will, 

at minimum, b d  wen on its lmai Scrvicc offuings with the p m o h a i  tariffs, BcllSouth's 

me intent in oUering its promotional larifls is no1 to ofEr a gat plan to Florida corisumus, but 

rather to thwn cornpotition in the lacal t~lmmunicationa &et and return BellSouth's 

doaliimt inarkel positbn lo ib previous monopoly status. Bdcaust of 1BdlSou~'s large local 

niarket sharc and rwcnuc basc, it has the financial wherewithal to withstaad any shon-ttrm 

revenue lorscs on thcse customers. Once &IISouth is successful in driving CLEC competitors 

out of the local market through its anticompctitivc pricing, BdlSuu~!~ con then raise he ratu of 

its local services to recoup its Iosscs. 

Supra and 0th~ CLECS me suffering impamble competilivc h caused by BclISo~th's 

promotional miffs. Thew promotional tarirTs, wlian combined with the low prices BellSouth 

off- on its bssc: products (Complete Choicc Md Prefcnred Pack)& not cover the d i m  televlant 

23. 

COSL and are anticompetitive. 



' *  - .  

(Le. C'LEC'') customers a combination of monctot-y hducemaitts that arc p r i d  to undertut tlic 

monetary inducements (appmximately E 145.88) targdd cxctusivcly to CLEC customers. 

25. The Commission I)cods lo rcvicn: the cost basis for the promotional tariflk The 

Commission may act tu halt (at least tcmpowfily) my pricing conduct ha is below cost or ihni 

appears an!icompetitivc. Btlth~rh's promotional tariffs pricing undercuts the prices Supra is 

able to offer and still m a i n  profitable, and Supta has already and will cmtinuc to losc mnrkct 

share duc to BdlSouth's anti-compelitivt oflcn'ngs. Thc ham that Supra has suffercd and will 

continue to suffcr from BcHSouth's promotional tariffs cannd be undone. That harm has bccti 

canstant, fquent, and continuous in character. Morc troubling is the fact that BeliSwWs 

pmmotional briffs directly harm Florida's ~ M U I ~ Q S .  As competitors am climinatcd BS a rcsult 

of thcsc BellSouth's promotional tSriffs, consmers wilJ hove feww camptitivc choices. As 

cottswncrs have fewer competitive choices, prices ~ i t l  rise. 

BctlSouth would not be unduly prejudiced by suspension or posiponcmmi of its 26. 

promotional tariffs in quetion. In balancing the intcrctts or BdlSouth, Supn Md all CLECs, the 

irrcgmblc harm Supra and dl other CLECs will sufl"itt clearly outweighs any possiblc 

disadvaniage tu BrllSou1h fmm delayed impkmcntatio,n of thc moncttuy inducement 

pmmotional t d l k  d c s c r i i  above. 

12 
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HellSouth S d l s  Scrviccs Belaw its Direct Crists in 
Violation of  Florida Statutes 5 364.3381, and 364.051 

-. 7 y  . BclISouth's promolknid tariffs, combined with its C'omplcte Choicc und Preferred Pack 

strvicc oRcrinys. are viiohtivc of 9364.338 I .  Florida Status. which provides, in pmintnt part: 

(1) The price of a nonbuic tclecommunicatjoirs sewice provided by D local 
exchange tclccommunkations company shall not be below its cost by use of 
subsidirutian from rates paid by customem of basic sewiccs. 

(2) A local exchange telecommunications campmy which offh both basic and 
nonbasic' telccomunimtions shall cslahlish prius for such &GO that 
tlwurc that nonbasic teltcomniunications scNiccs are not subsidized by basic 
!cImnrmunica\ions smicw. The cost standard for determining tms- 
subsidization i s  whetthcr the toto1 revenue r i m  a nonbosic Senrice is less than the 
tutal long-run incremental cost of' the m i c e .  Total 1011g-nm i m e n d  cost 
means sen4ce-specific volume and nonvolumc sensitive ~ s k ,  

a nowbasic scrvicc shall cover the dircct costs of providing the m i c e ,  . .- 

29. BellSouth's cwrtntly tariffid rctail rates for thc PtcferrodPmk and Complete Choice 

Plans for n single residence h e  arc 526.95 and S30.00 monthly, Izspeclively. At thest rates. 

cornbincd with thc sarious promotions, a prospective customs would have to aay with 

BellSouth for at fcast 30 months kfore BellSouth begins to gencmte any net ~ ~ e n u e  fmm the 

former CLEC cusromer. Significantly, BeilSouth's prumotional offerings do not require eiigiblc 

13 
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examines direct cobts, ;urd we believe an examination o f d i ~ c t  cos1 is needed to makc a 

detemiination of whether the postdimunted ra~tcs o f f e d  . . remain "compensatory" far 

BellSouth." &g M e r  No, PSC-0310726-FOF-TP, at 21. "If a deiminntion revealed lhat rhe 

(sic) such rates were "non-compmsstory." such a finding would sway us to mncludc that the 

tariff offtrings arc unfair, anticompetitive, OT discriminator$' at 22. 

BellSouth Refuses to M o w  Supra to Redl  
its Promotions in Violnth of47 USCA 8251 

32. The Tclccarnmunications Act of I%% f 7 A  %"), $251(c)(4) and FCC Rules (47 CFX.  

§51.601 thraua 5 1.620)mtlinc BcllSouth't oblieions with respect to making iis- promotional 

and CiisCDutlted oifcrings available for resale. Sections 47 USC §251(c)(4) oCTA 96 provide that 

rht incumbent LECs arc: 

Specifically, in FCC 96-325, he FCC concluded ihat: 
rt.- 

14 
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33. It is  pdispukd that BellSouth has m obligabion to make available for m f e  its 

promotional d discounted ofkrings tbat run for mom Ilrm 90 days. Neverthefm, BellSouth 

refuses to malic the promotions Iistcd hcrcin available to Supm fur mlc 

which CLECs could gain entry into the monopoly Iocd telmmmunicalions marketplace hence, 

the TA 96 requirts that Bekutfi Ml not prohibit or impose tmmsmablc or discriminatory 

. .  Sonditjons or iimitations on the male of such promotional offcrhgs whereby CLEW ability to 

35, Tlic FCC rs-emphadzd the importance of resale as SI m&od of entry when it 

pmmulgaicd Rules 51.601 through 53.0617: Resale obligation ar all local cxchangt carriers. In 

when: 

15 



' .  b .  

36. lr is  because of these provisions {and BdlSouth's eWort lo obviate such) that the North 

Carolina Utilities Commission has enacted mlm (Docket No= P-100, SUE? 72b, Order issued on 

December 22,20041 (Se Erhiblt K) lhnt we inknrled to govern BellSouth's promotional tariff 

undertalcing a timitar t f b  in Case No. 42530. 

37, BcllSouth designed the refcrencerl pmmoiions with thc hple,god of by-ptwing 

discounts to CLEC CUSIUM. The ratiomlt is simple: while a direct price rcduction to the 

cfTitive tariff rp t t  would impact thc whol~sale discount mitt, BClfSwh rationalized thal a cash 

r h t c  and/or other traditional marketing bctics could pass approval wilhout stringent scrutiny 

and therefore could be utilized to &viSle a Commission finding W such apprOaChc6 we 

tantamount to discounting of the eFTectivc tariff rate of rhe servicc(s) being olfcrtd. This is  thc 

s m c  c o ~ l u s i u ~ ~  that the N o h  Carolinn Utilities Commission rcachcd whm it ntled fiat: 

The FCC clearly stated that any otha ~ n c l u s ~ o n  would allow 1LECs 
routinely to create promotions or nonstandard offerings just to avoid their 
resde obligetion. ?be FCC rn camred rhat LEC wmations could 
h o m e  de facto s t d a d  offcn'ngs thnt would not be mado 8vahble to 

" FCC 96-325, $932. 
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38. The realhy is that Bel1Soulh’s promotions prolidc economic value lo customers. Jlris is 

thc coi~cltision rcachrd by tlw North Carolina Utilities C‘otimisision: 

Thc Commission io persuaded that anylhing of cccrnorhic value paid. 
given, or ofEered to D cusIorncr LO promote or induce purchase ora bundled 
sewice affcrng or boQ rcgUla1acf and noimgulattd relccommunicarionr 
sm4ce.s is a pramohnil discount.1J 

Thc customs' d m  mt receive this sab4ngs or value unlcss he purchases 
Ihc specified bundle associated wjth the promotion. Thw, bccause the 
savings or benefit is  reccivtd only in exchange fir the purchase of the 
bundle, the bundle is in cfftct discounted lo the cuswmer by thc mount af 
thc monetary b e f i t  or thing of value provided in return. (North Carolina 
Order+ at 3) 

. 

ablighm(s) of the cnd-usm. This is the same conclusion thnt dit North Carolina Cornmi-ion 

reached when I! stated, “wvhik these promorim do.pmvidc B savings and thercfm a type of 

discount io subscribers, they do not in fact lower thc c h q e  to the subscribers Ior the rcgulatd 

5cMccs  purchased...”, and “the promotiom duces the subscriber’s c051 for the sewice by the 



* .  c *- (- -)I 

idmntmunialions smiecs. This Commission reached a similar conclusion whcn it found rlrat 

BellSouth's Late Payment Charge WAS a rclccomiiiunicarioiis "smvicc" in Order No. PSc'-Ol- 

1769-FOFJL, Docket No. MlO'f33-TL.'' These inducements can indeed bc charactcrizcd RS 

derivative wlccommunia1iom Services foliowing their importance and inclusion as intcgml pans 

or BcHSoulh'r markctinB schme, not because they have a trammiaim capacity in and oi' 

thcmselvcs, but simply because BellSouth rcIics on hesc inducuncnts l~ build, cnhancc, and 

sustain its market share. 

WHEREFORE, Supra rqectfirtly requests that this Commission: 

these m c  underlying services; 

(31 Initiate an hvesrigation of BetlSourh's promotional pricing and markctiq 

18 



Rcspcctfully submicttd this 3’’ day of lune 2UU5. 

SUPRA TELECOWUNlCATIONS 
AND R4FORMATEON SYSTEMS, INC. 
2901 S.W. 149* Avcnuq S u h  300, 
Mimar ,  Fbrida 33027 
Tekpbnc: (736) 455-4248 
Facsimile (786) 455400 
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Ms. Nancy U'hh 
cb Nancy Sinis 
BetiSouth Telecomrnunical~orrs, IN. 
150 s. M o m  Strcel 
Suite 400 
TaIlshraee9 FL 32301 

MS. Beth Kwting 
Lcgd Division 
Florida Fir blic Service Commission 
2540 Shumard Oak 81vd. 
Tallahassee, FL 32394-0850 
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Miami, FL 33 13 1 

Miami-Dade County Bureau 
5680 SW 87th Avenue 
Miami, FL 33 173-1 699 

3Comm 
3800 Golf b a d  
RolJing Meadows, .. IL . 60008401 I I- 

Office Depot 
P.O. Box 6321 1 
Cincinnati, OH 45263-321 1 

Shell 
P.0, Box 901 6 
Des Moines, I A  50363 

Transition of Western Illinois 
CRC Industries 
P.O. Box 3646 
Quincy, IL 62305 

RTS 1 1/4/04 



. 

Qon.. Y6hn AshcroWS. Attorney 
General 
Department of Justice Room 4400 
950 Pennsylvania Avenue NW 
Washington, DC 20044 

Florida Department of Revenue 
POB 6668 
Bankruptcy Division 
Talfahassee, FL 323 14 

Mark E. BuecheIe, Esq. 
P.O. Box 398555 
Miami Beach, Florida 33239-8555 
Prosys Information Systems 

Andrew R Turner, Esq. 
Conncr & Winters 
15 East Fifth Street, Suite 3700 
Tulsa, Oklthama 741 03 

Hy Vaupen 
Vaupen Financial Advisors, LLC 
One Southeast 3rd Avenue, Suite 1820 
Miami, FL33131 . 

Harley E. Riedel, Esq. 
Sticker, Riedel, et al. 
I 10 Madison St. - Ste. 200 
Tampa, FL 33602 

Jerry M. Markowitq Esq. 
Markowitz, Davis, et SI. 
9 130 South Dadelande BIvd 
Two Datran Ctr, Ste 1225 
Miami, FL 33 156-7849 

IRS 
Special Procedures - Insolvency 
Stop 5760PUB 17167 
Fort Lauderdale, FL 333 I8  

Internal Revenue Service 
Special Procedures Function 
P.O. Box 171 67 Stop 5730 
Fort Lauderdale, FL 333 18 

AFL Network Services Southeast 
P.O. Box 65638 
Charlotte, NC 28265 

U.S. Attorney Tax Division 
Pept. of Justice 
P.O. 14198 
Washington, DC 20044 

Mark F u m  
Millbum Capital Group 
343 MilIburn Avenue, Suite 208 
Millburn, NJ 0704 I 

Jonathan C. Vair, Esq. 
Steams, Weaver, et ak 
Museum Tower, Ste 2200 
150 W FlagIcr Street 
Miami FL 33130 

Glenn D. Moses, Esq. 
Genovese, Joblove & Brittista, P.A. 
100 S.E. Second Street, 36th Floor 
Miami, Florida 33131 

Miami-Dade Tax Collector 
Bankruptcy Unit 
140 W Flagler Street $1403 
Miami, FL 33 130 

Internal Revenue Service 
P.O. Box 35045, Stop 501 
JacksonvilIe, FL 92202 

7 
RTS 8/31/04 

Steve Perea, Regional Vice President 
,7700 Congress Avenue, Suite 3 1 I5 
Boca Raton, FL 33487 

Charles W. Throckmorton, Esq, 
Koyak Trapin & Throckmorton, FA 
2525 Pome de Leon Blvd., 9th FI. 
Card Gables, FL 33134 

George H, Barber, Esq. 
Kane, Russell, et ai. 
3700 Thanksgiving Twr, 1601 Elm St. 
Dallas, Tx 75201 

Tha M. Talarchyk, Esq. 
DUANE MORRIS LLP 
200 S. Biscayne Boulevard, Suite 3410 
Miami, Horida 33402 


