
UNITED STATES DISWCT COURT 
NORTHEm DISTRICT OF FLORlDA 

TALLAHASSEE DIVISION 

Xspedius Comhcat ions ,  LLc 
on behayof its operating aflliates, 
Xspedius Management Co. of Jacksonville, LLC, and 
Xspedius Management Co. Switched Semices, LLC 

Plaintiffs 

V. 

Florida Public Service C o h s s i o n ,  
Braulio B a a ,  in his oficid capacity as Chairman of 
the Florida Public Service Commission; and J. Terry 
Demon, Rudolph Bradley, and Lisa Edgar in their 
official capacities as Commissioners of the Florida -dJ 

Public Sewice Commission 

And 

BellSouth Telecommunications, Inc., 

Civil Action 
NO. 

CMP 
COM 
C3-R COMPLAINT FOR DECLARATORY RELIEF 

ECR 
GCt. 
OPC 

s 

Plaintiffs, NuVox Communications, Inc. ( WUVOX”), and Xspedius Communications, 

LLC, on behalf of its operating affiliates Xspedius Management Co. of Jacksonville, LLC, and 

Xspedius Management Co. Switched Services, LLC (collectively, “Xspedius”), by and b o u g h  
-I.p 

undersigned counsel do hereby file this Complaint and allege the foflov4ng: 



NATURE OF TEE ACTION 

1. This action is brought to enforce state and federal law, including the U.S. 

Constitution and various provisions of the Telecommunications Act of 1996, Pub. L. No, 104- 

104, 1 10 Stat. 56, codified at 47 U.S.C. $5 151 et seq. (“the Act”). 

2 .  Among other items, the Act requires incumbent local exchange carriers (“ILECs”) 

to negotiate in good faith with other local exchange carriers (“LECs7’), as defined by the Act,’ 

interconnection agreements specifying the terms and conditions upon which new entrants may 

use the ILECs’ networks in order to provide local telecommunications 

3. The Act also requires interconnection agreements to be submitted to the state 

commission for review and approval or rejection with written findings as to any deficiency3 

When parties cannot arrive at a complete interconnection agreement through voluntary 

negotiations, the Act provides that state commissions have the opportunity to conduct arbitration 

proceedings to resolve disputed i ~ s u e s . ~  Section 252(e)(6) of the Act provides aggrieved parties 

right to bring an action in federal district court to challenge a state comission’s determinations 

under the Acta5 

4. On or about May 5,2005, the Florida Public Service Commission 

(“Commission”) issued sui order allowing BellSouth Telecommunkations, Inc. (“BellSouth”) to 

47 U.S.C. $1 53(26). 

47 U.S.C $825 1 (c), 252(a). 

47 U.S.C $252(e)( I ). 

47 U.S.C $252(b): (c:,. 

47 U.S.C $252(e)(6;. 

I 
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cease offering certain new unbundled network element (“UNE”) despite the existence of sf 

voluntarily negotiated, private contract between BellSouth and Plaintiffs (‘%e Parties”), in which 

the Parties ageed that they would continue tu operate pursuant to the terms oftheir existing 

interconnection agreements until new interconnection agreements were approved by the 

Commission. Such action by the Commission violates its authority and jurisdiction under 47 

U.S.C. $8 25 1,252; Article I, Section 10 of the U.S. Constitution; Chapter 364, Florida Statutes; 

and Article I, Section 10 of the Florida Constitution. 

JURISDICTION AND VENUE 

5 .  This is a civil action arising under both federal and state law. Plaintiffs bring the 

instant action pursuant to the Telecommunications Act of 1996, Pub. L. No. 104-3 04, ‘1 10 Stat. 

56 (1 996), which amended Title 47 of the United States Code (as so amended, the “Act” or 

“ 3  996 Act”), and Article I, Section 10 of the US .  Constitution. This Court has jurisdiction over 

this action pursuant to 47 U.S.C. 5 252(e)(6) and 28 U.S.C. $ 5  1331, 1337. This Court has 

supplemental jurisdiction over the related state law claims pursuant to 28 U.S.C. 51367. 

6. Venue in th is District is proper under 28 U.S.C. 8 1391(’b). Defendant 

Commission is located in Tallahassee, Florida and operates under the laws of Florida. Defendant 

BellSouth is subject to personal jurisdictionS and is therefore deemed to reside in this District. 

Because the Commission conducted its proceedings in this District, a substantial part ofthe 

events or omissions giving rise to the dispute occurred in t h i s  District. Further, t h s  Court is an 

“appropriate Federal district court” within the meaning of 47 U.S.C. 5 252(e)(6>. 
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PARTIES 

7. Plaintiff NuVox Communications, Inc. (“NuVox”), is a corporation organized 

under the laws of the State of Delaware with its principal place of business at 2 Main Street, 

Greenville, South Carolina. NuVox currently provides telephone services in the State of FJorida 

and is a competitive “local exchange canier” (LLLEC”) within the meaning of the Act, NuVox is 

a party to an interconnection agreement with BellSouth. 

8. Plaintiffs Xspedius Communications, LLC, and its operating affiliates Xspedius 

Management Co. of Jacksonville, LLC, and Xspedius Management Co. Switched Services, LLC 

(collectively, “Xspedius”) are limited liability companies organized under the laws of the State 

of Delaware with their principal place of business at 5 5 5 5 Winghaven Boulevard, O’Fallon, 

Missouri. Xspedius currently provides telephone services in tbe State of Florida and is a 

competitive “local exchange carrier” (“LEC”) within the meaning of the Act. Xspedius is a party 

to an interconnection agreement with BellSouth. 

9. Defendant Bellsouth is a Georgia corporation with its principal place of business 

in Georgia. BellSouth provides local exchange, exchange access, and certain intrastate long- 

distance services within the State of Florida. BellSouth is an incumbent LEC within the meaning 

ofthe Act. 

10. Defendant Florida Public Service Commission is a “State Commission” within the 

meaning of $ 5  153(41), 25 1 and 252 of the Act. The Commissioners of the Public Service 

Commission, acting in their cXficial capacity, presided over the petition for arbitration filed by 

Plaintiffs and issued the Orhe  that i s  the subjec.: ofthe instant Complaint. Defendants Florida 



Public Service Commission and the Commissioners of the Public Service Commission will 

hereinafter collectively be referred to as ‘‘~om~nission.’’ 

BACKGROUND 

1.1. On February 11,2004, Plaintiffs, together with KMC Telecom V, Inc., and KMC 

Telecom 111, LLC, filed with the Commission a joint petition for arbitration of an interconnection 

agreement with BellSouth. The matter was assigned Docket No. 040130-TP. Although the 

filing with the Commission was a joint filing, KMC Telecom V, Inc. and KMC Telecom 111, 

LLC have recently withdrawn from the arbitration proceeding and neither KMC Telecom V, Inc. 

nor KMC Telecom 111, LLCjoin the instant Complaint. 

12. On March 2,2004, the U.S. Court of Appeals for the D.C. Circuit in United States 

Telecorn Ass ’n Y. FCC 359 F.3d554 (D.C. Cir. 2004) (“USTA Ir’) affirmed in part, and vacated 

and remanded in part, the FCC’s Triennial Review Order (“TRO’), which obligated ILECs to 

provide requesting telecommunications carriers with access to certain UNEd The D.C. Circuit 

initially stayed its USTA 1, mandate for 60 days. The stay of the USTA 11 mandate Mer was 

extended by the D.C. Circuit for a period of 45 days, until June 15,2004 on which date the D.C, 

Circuit’s USTA 11 mandate issued. At that time, certain of the FCC’s rules applicable to 

BellSouth’s obligation to provide competitive LECs (“CLECs”) with UNEs were vacated. 

13. On June 30,2004, BellSouth and Joint Petitioners entered into a voluntarily 

negotiated, private contract, which was later memorialized in a Joint Motion to Hold Proceedings 

In the Maffer of Review of Sedion 251 Unbundling #bliptiom of Jncumbenf Local Exchange Carriers. 
Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, CC Docket Nos. Ci - 
338, 96-98, 98-147 (rel. Aug. 21, 2003) (“Triennial Revim Order”) (‘‘TRQ’). 
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in Abeyance and filed with the Commission on July 20,2004 (“Abeyance Agreement”).’ This 

was done with the expectation that the FCC would soon issue additional and new rules governing 

ILECs’ obligations to provide access to UNEs. Specifically, BellSouth and Plaintiffs voluntarily 

agreed to continue to operate under the Parties’ existing interconnection agreements until they 

are able to move into the arbitrated agreements that result from Docket No. 040130-TP. The 

Parties stated that they agreed to the abatement period so that “they can consider how the post 

USTA I1 regulatory framework should be incorporated’’ into their intercomection agreements 

being arbitrated before the Commission. The Parties Wher  agreed to “avoid a separatdsecond 

process of negotiating/atbitrating change-of-law amendments to the current interconnection 

ag-reements to address USTA 11 and its progeny.” To implement this shared objective, BellSouth 

and the Parties agreed to continue operating under their cwrent Interconnection Agreements until 

they are able to move into the new arbitratednegotiated agreements that ensue fiom [the 

arbitration] proceeding. 

14. The Commission, through the designated Prehearing Officer in the docket, issued 

an order approving the Parties’ Abeyance Agreement (i. E . ,  the Joint Motion) on August 19, 

2004.8 ln that order, the Prehearing Officer stated, ‘‘[bloth parties have agreed that they will 

A copy of the Abeyance Agreement as filed with the Commission is attached hereto as Exhibit A .  7 

In ihe Matfer of Joint Petition by NewSoulh Communications Corp., NuVox Communications, Inc., KMC 
Telecani V ,  he . ,  KMC Telecom 111 LLC, and Xspedius Communications, LLC, on behalf of its operating 
subsidiaries Xspedius Managemeni Co. Swilched Services, LLC and Xspedius Management Co. of 
Jacksonville, LLC, .for arbitration of eeriaifi issues arimhg in negotiation of interconnection agreement with 
BellSourh Telecommunications, Inc., Docket No. 040 13C, Order PSC-04-0807-PCO-TP. A copy of the 
Cornmission’s Order approving the Abeyance AgreemeEx is attached hereto as Exhibii B.  NewSouth 
Communications COT. and NuVox rnergec as of December 3 1 2004. 
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continue operating under their current Interconnection Agreements until they are able to move 

into the new arbitrated negotiated agreements that ensue from this p~oceeding.”~ 

Neither BellSouth nor Plaintiffs challenged that order. 15. 

16. On August 20,2004, the FCC released its Interim Rules Order, which held inter 

alia that ILECs shall continue to provide unbundled access to switching, enterprise market loops 

and dedicated transport under the same rates, terns and conditions that applied under their 

interconnection agreements as of June 15, 2004.’0 The FCC required that those rates, terns and 

conditions remain in place until the earlier ofthe eflective date of final unbundling rules, or six 

months after publication of the Interim Auks  Order in the Federal Register.’ ’ 
17. On November 1,2004, BellSouth filed a petition with the Commission requesting 

that the Commission institute a generic proceeding and hold an evidentiary proceeding, if 

necessary, to determine what changes me necessary to existing interconnection agreements as a 

result of decisions from the FCC and the U.S. Court of Appeal for the District of Columbia 

Circuit. The Commission assigned the petition Docket No. 041269-TP. On November 22, 

2004, Plaintiffs filed a Petition to Intervene in the Docket. The Commission granted Plaintiffs’ 

Petition in Order Nos. PSC-05-0 12 1 -PCO-TP and PSC-O5-O122-PCO-T.P, entered January 28, 

2005. 

Id. at 2. 9 

10 

11 

I n  the M a l m  of Review of Section 251 Unbundling Obligations of Incumbent Local &change Curriers, 
Order and Further Notice of Proposed Rulemaking, WC Docket No. 04-313, CC Docket No. 01 -338 (re!. 
Aug. 20,2004) (“Interim Rules Order ’’1. 
Id, at 12 1. 



18. On February 4,2005, the FCC released its Final Unbundling Rules in its Order on 

Remand (“TRRO ”). j2 In the TRRO, the FCC found inter alia that requesting carriers are not 

impaired without access to local switching and dark fiber 10ops.’~ The FCC also established 

conditions under which ILECs would be relieved of their obligation to provide, pursuant to 

section 25 1 (c)(3), unbundled access to DS 1 and DS3 loops, as well as DS 1, DS3 and dark fiber 

dedicated The T . 0  became an effective FCC order on March 1 1, 2005.l5 

19. On February 1 1,2005, BellSouth issued a Carrier Notification in which BellSouth 

alerted carriers to the issuance of the TRRO and made certain unfounded pronouncements 

regarding the effects of that order? Specifically, BellSouth claimed that “with regard to the 

issues of ‘new adds’ . . . the FCC provided that no ‘new adds’ would be allowed as of March I 1, 

2005, the effective date of the T’O.” BellSouth fwther claimed the “[tlhe FCC clearly 

intended the provisions of the TRRO related to ‘new adds’ to be self-effectuating,” Le., “without 

the necessity of formal amendment to any existing interconnection agreements. Bell South stated 

that as of March 1 I ,  2005 it would reject UNE-P orders and orders for high capacity loops and 

transport where it has been relieved of its obligation to provide such UNEs, except where such 

orders are certified in accordance with paragraph 234 of the TINO. BellSouth also announced 

In the Matter of Rwiav of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 
Order on Remand, WC Docket No. 04-3 13, CC Docket No. 01-338 (re]. Feb. 4,2005) (“Triennial Review 
Remand Order’’) (‘‘TEXO”). BellSouth already has sought to overtum this order. United States Telecorn 
Ass ‘n et al. v. FCC, Pelition for Review, No. 04-1 320 (D.C.Cir.), filed Sep. 23, 2004. 

3d. at q182 (dark fiber loops) and 7199 (local switching). 

See generulb, Id .  at frT166-I 98.  

i3  

i 4  

j 5  Id. at 7235. 

A copy of the Febmwy I 1,2005 Carrier Notification is attached herero as Exhibit C 16 
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that it would not accept new orders for dedicated transport “UNE entrance facilities” or “UNE 

dark fiber loops” under any circumstances. 

20. On February 28,2005, BellSouth issued a revised Carrier Notification indicating 

that it would refuse to provision copper loops capable of providing HDSL on March 11,2005, as 

we11.17 

21. On March 1,2005, Plaintiffs filed with the Commission a Petition and Request 

for Emergency Relief (“Petition”) in Docket No. 04 1269-TP. e In that Petition, Plaintiffs argued 

inter alia that the Abeyance Agreement requires BellSouth to continue to provision UNEs under 

the terms of the existing interconnection agreements until they are replaced with new 

interconnection agreements that result from the Parties’ on-going arbitration. 

22. On May 5,2005, the Commission issued Order No. PSC-05-0492-FOF-TP, 

denying Plaintiffs’ Petition? The Commission’s Order is the subject of the instant Complaint. 

The Commission found inier alia that the TRRO was self-effectuating as of March 11,2005 and 

therefore requesting camers may not obtain certain UNEs as of that date2’ The Commission 

further found that BellSouth shall provision high-capacity hops and transport to a requesting 

A copy of the February 25,2005 Carrier Notification is attacbed hereto as Exhibit D. ’ * Petition and Request for Emergency Relief, In the Mutter of Petition to Establish a Generic Docket to 
consider mendments to interconnection agreements resultingfi.orn changes in law, by BellSouth 
Telecommunications, Inc., Docket No. 04 1269, filed March I 2005 (“Petitiun”). Plaintiffs’ Petition is 
attached hereto as Exhibit E. ’’ In the Matter ofPetition to Esiablish a Generic Docket to consider amendments to interconnection 
agreements resultingfiom change3 in law, by BellSouth Teiecomrnunications, Inc., Docket No. 04 1269, 
Order NG. PSC-05-0492-FOF-TP, issued May 5,2005 ( L L C ~ ~ m i ~ ~ i o n  Order”). A copy of the 
Commission’s Order is attached hereto as Exhibit F. 

2o Commission Order at 6 .  



CLEC only after the CLEC self-certified its order pursuant to the process outlined in paragraph 

234 of the TRR0.21 Although it rejected Plaintiffs’ Petition, the Commission did not address the 

Abeyance Agreement in its Order, despite that the issue was before the Commjssion. 

23. By disregarding the terms of the Abeyance Agreement, the Commission has 

abrogated a voluntarily negotiated, private contract which has allowed BellSouth to wa3k away 

from its obligations under that contract, as well as its obligations under Plaintiffs’ existing 

interconnection agreements. Consequently, Plaintiffs inter a h  will be foreclosed from 

obtaining certain unbundled loops and transport, and local switching pursuant to the rates, terns, 

and conditions of their existing interconnection agreements. As set forth below, the 

Commission’s action violates Article I, Section 10 of the U.S. Constitution; the requirements of 

47 U.S.C. 95251 and 252; Chapter 120 of the Florida Statutes; Chapter 364 of the Florida 

Statutes; and Article I, Section 10 of the Florida Constitution. 

COUNT I 

24. Plaintiffs incorporate into this Count, by reference thereto, paragraphs 1 through 

23 of this Complaint, as though fully set forth herein. 

25, Defendant Commission’s Order abrogates the Parties’ Abeyance Agreement, 

which in turn interferes with Plaintiffs’ rights and Defendant BellSouth’s obligations under the 

Parties existing interconnection agreements. 
- 

21 Id. T W O  at 1234 ((‘to submit an order to obtain a high-capacity loop or transport UNE, a requesting carrier 
must undertake a reasonably diligent inquiry and, based upon that inquiry, self-certify that, to the best of its 
knowledge, its request is consistent with the requirements discussed in parts IV, V, and VI above and that it 
is therefore entitled to unbundled access to the particular network elements sought pursuant to sectior. 
25 1 (c)(3)”). 



26. The Commission’s action unlau.fully impairs BellSouth’s obligations under both 

the Abeyance Agreement and the Parties’ existing interconnection agreements in violation of 

Article I, Section 10 of the U S  Constitution. 

27. 

set forth. 

WHEREFORE, Plaintiffs have been aggrieved and pray for relief as hereinafter 

COUNT I1 

28. Plainti& incorporate into this Count, by reference thereto, paragraphs 1 through 

23 of this Complaint, as though Wly set forth herein. 

29. Pursuant to the Abeyance Agreement, Plaintiffs are entitled to receive and provide 

services under their existing interconnection agreements, which have been approved by the 

Commission, until those agreements are replaced by the Parties and new arbitrated 

interconnection agreements are approved by the Commission. The Order of the Commission and 

the determinations of the Commission in that order, deny Plaintiffs of the right to continue to 

obtain services though their approved interconnection agreements. The failure of the 

Commission to enforce previously approved interconnection agreements violates 47 U.S.C. 

$5251 and 252. 

30. The Commission does not have the authority under 47 U.S.C. 55 251,252 to 

unilaterally amend an existing, approved interconnection agreement. 

31. WHEREFORE, Plaintiffs have been aggrieved and pray for relief as hereinafter 

set forth. 



h 

32. Plaintiffs incorporate into this Count, by reference thereto, paragraphs 1 through 

23 of th is Complaint, as though fully set forth herein, 

The Defendant Commission’s failure to consider the effectiveness of the Abeyance 

Agreement is a departure from the essential requirements of law and inconsistent With the 

requirements of pj12O.569 and 120.68, Florida Statutes. 

Neither of the Parties requested the Commission to modify or amend their previously 

approved interconnection agreements and the Commission has erroneously interpreted its 

authority to approve interconnection agreements between caniers such that it has changed the 

status of the Parties, contrary to the requirements of $§364.01,364.07 and 364.16, Florida 

Statutes and Article I, Section 10 of the Florida Constitution. 

The Commission action is arbitrary and an abuse of discretion. Its action was not based 

on competent, substantial evidence and, in fact, ignored evidence of the existence of the 

Abeyance Agreement between the Parties. 

WHEREFORE Plaintiffs have been aggrieved and pray for relief as hereinafter set forth. 

PRAYER FOR RIELIEF 

WEIEREFORE, Plaintiffs request that the Court grant the following relief: 

1. Declare that the Article I, Section 10 ofthe U.S. Constitution prohibits the 

Commission fiom abrogating the Abeyance Agreement; 



2. Declare that Article I, Section 10 of the US, Constitution prohibits the 

Commission f?om impairing BellSouth’s obligations under Plaintiffs’ existing interconnection 

agreements; 

3. Declare that Article 1, Section 10 of the Constitution of the State of Florida 

prohibits the Commission from abrogating the Abeyance Agreement; 

4. Declare that Article I, Section 10 of the Constitution of the State of Florida 

prohibits the Commission from impairing BellSouth’s obligations under Plaintiffs’ existing 

inter connection agreements ; 

5 .  Declare that the Commission’s failure to enforce the Parties’ existing 

interconnection agreements, in accordance with the Abeyance Agreement, violates 59 25 1 and 

252 of the Act; 

6. Declare that the Commission’s hilure to consider the effectiveness of the 

Abeyance Agreement is a depwture fkom the essential requirements of the law and inconsistent 

with the requirements of $ 5  120.569 and 120.68, Florida Statutes; 

7. Declare that the Commission has erroneously interpreted its authority to approve 

interconnection agreements between carriers such that it has changed the status of the Parties in 

violation of the requirements of @364.01: 364.07 and 364.16, Florida Statutes; 

Declare that the Commission has erroneously interpreted its authority to approve 8. 

interconnection agreements between c m e r s  such that it has changed the status of the Parties in 

violation of Article I, Section 10 of the Florida Constitution; 

15  
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9. Declare that the Commission’s action is arbitrary and an abuse of discretion, not 

based on competent, substantial evidence; 

10. 

11. 

Compel BellSouth to comply with the Abeyance Agreement; and 

Award Plaintiffs such other relief as may be appropriate. 

Respectfully submitted, 

Florida Bar No. 156386 
MESSER, CAPARELLO 62 SELF, P.A. 
2 15 South Monroe Street, Suite 701 
Tallahassee, Florida 32301 
(850) 222-0720 (voice) 
(850) 224-4359 (facsimile) 

\ 7  

Florida Bar No. 128694 
MESSER, CAPARELLO & SELF, P.A. 
215 South Monroe Street, Suite 701 
Tallahassee, Florida 32301 
(8 5 0) 222-0720 (voice) 
(850) 224-4359 (facsimile) 

John J .  Hei tmm, Esq. 
Scott A. Kassman, Esq. 
KELLEY DRYE & WARREN LLP 
1200 19* Sweet, N.W., Fifth Floor 
Washington, D.C. 20036 
(202) 95 5-9600 (voice) 
(202) 955-9792 (facsimile) 
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, 

Counsel to NuVox Communications, hc. 
Xspedius Communications, LLC 
Xspedius Management Co. of Jacksonville, LLC 
Xspedius Management Co. Switched Services, LLC 

June 6,2005 
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In tbe Matter of 1 

Arbitration with BellSouth 1 
Telecommunications, lac. 1 

Joint Petition of NewSouth ) 
Communications Corp. et ai. for 1 

I 
I 

I 

JOINT MOTION TO HOLD 
PROCEEDING IN ABEYANCE 

BEFORE THE 
FLORIDA PUBLIC SERVICE C O M 3 f l S S ~ ~ N  

Docket No. 040130-TP 

NewSouth Communications Cop.  (“NewSouth”), NuVox Communications, hc. 

(“NuVox”), KMC Telecom V, Inc. and KMC Telecom In, LLC (collectively “KMC“), and 

Xspedius Communications, LLC on behalf of its operating subsidiary Xspedius Management 

Company Switched Services, LLC (“Xspedius”) (collectively the “Joint Petitioners”) and 

BellSouth Telecommunications, hc. (“BellSouth”) (together, the “Parties”), througb their 

respective counsel, submit this Joint Motion to Hold Proceeding in Abeyance and hereby 

respecthlly request that the Florida Public Service Commission (the “Commission”) hold the 

above-captioned proceeding in abeyance for a period of ninety (90) days. In doing so, the Parties 

request that the Commission suspend all pending deadlines and consideration of all pending 

motions until after October 1, 2004. The Parties already have agreed to waive the deadline, under 

section 252(b)(4)(C) of the Act, 47 U.S.C. § 252@)(4)(C), for final resolution by the Commission 

of the issues in this arbitration. In support of this Joint Motion, the Parties submit the following. 

Joint Petitioners and BellSouth have engaged in the above-captioned arbitration proceeding 

since February 11, 2004. On March 2, 2004, the United States Court of Appeals for the District of 

Columbia Circuit, in United States Teleeom Ass ’n v. FCC, 359 F.3d 554 (D.C. Cir.2004) (L‘iZX4 

U”), affirmed in part, and vacated and remanded in part, certain rules of the Federal 

Communications Commission (‘‘,Cc’’), pursuant to which incumbent LECs are obligated f G  

EXHIBIT “A“ 



provide to any requesting telecommunications canier access to network elements on an unbundled 

basis. The D.C. Circuit initially stayed its USTA U mandate for a period of sixty (60) days. The 

stay of the USTA II mandate later was extended by the D.C. Circuit for a period of forty-five (45) 

days, until June 15, 2004 on which date the D.C. Circuit’s USTA II mandate issued. At this time, 

certain of the FCC’s rules applicable to BellSouth’s obligation to provide to Joint Petitioners 

network elements on an unbundled basis are vacated and the FCC is expected to issue new rules. 

In light of these events, the Parties have agreed to the pToposed 90-day abatement so that 

they can consider how the post USTA II regulatory f-ramework should be incorporated into the new 

agreements cwrently being arbitrated and to identify what arbitration issues may be impacted and 

what additional issues, if my, need to be identified for arbitration, The Parties have agreed that no 

new issues may be raised in this arbitration proceeding other than those that result fiom the 

Parties’ negotiations regarding the post-USTA 11 regulatory framework. 

With ths framework, the Joint Petitioners and BellSouth have agreed to avoid a 

separat ekecond process of negotiatinglarbitrating change-of-law amendments to the current 

interconnection a greements t o a ddress USTA I I  and i ts p rogeny. A ccordingly, the P arties have 

agreed that they will continue operating under their current Interconnection Agreements until they 

are able to move into the new arbitratednegotiated agreements that ensue from this proceeding. 

During this ninety (90) day period, the Parties also have agreed to continue their efforts to 

reduce the number of issues already identified. In h s  regard, the Parties have agreed to conduct 

multiple face-io- face negotiations. 

Consistent with the foregoing, the Joint Petitioners and BellSouth hereby respectfully 

request that the Commission hold the above-captioned proceeding in abeyance for a period of 

ninety (90)  days. In so doing, the Parties request that the Commission suspend all pending 

2 



deadlines and consideration of a31 pending motions ;~mtil after October I ,  2004. The Parties also 

jointly propose and request approval of the following revised procedural schedule. 

October 1 5,2004 Revised Issues Matrix 
January 21,2005 Direct Testimony (Simultaneous ) 
February 18,2005 Reply Testimony (Simultaneous) 
March 4,2005 Prehearing Statements 
March 15,2005 Prehearing Conference 
April 58,2005 Hearing 
May 27,2005 Briefs 

Respecthlly submitted, 

m,) Norman H. Worton, Jr. ( 
BELLSOUTH TELECOMMUNICATIONS, LNc. MESSER, CAPARELLO & SELF 
c/o Nancy sims 
150 South Monroe, Room 400 
Tallahassee, Florida 32301 
(305) 347-5558 

215 South M o m e  Street, Suite 701 
Tallahassee, Florida 32302 
(850) 222-0720 (telephone) 
(850) 224-435 1 (facsimile) 

R. Douglas Lackey 
James Meza IJI Stephanie Joyce 
BELLSOUTH TELECOMMUNICATIONS, INC. Heather Bendrickson 
675 W. Peachtree Street 
Suite 4300 
Atlanta, Georgia 30375 Suite 500 
(404) 335-0769 Washington, D.C. 20036 

John J .  Heitmann 

KELLEY DRYE & WARREN LLP 
1200 Nineteenth Street, N.W. 

(202) 955-9600 (telephone) 
(202) 955-9792 (facsimile) 

Dated: July 20, 2004 



BEFORE THE PtJBLlC SERWCE CUh4lvlISSION 

In re: Joint petition by NewSouth 

Comm~~ations, hc,, KMC Telecorn V, hc., 
KMC Telemm ELC, and Xspedius 
Communications, LLC, on behalf of its 
operating subsidiaries Xspedius Management 
Co. Switched Services L E  and Xspedius 
Management Co. of Jacksonville, LLC, for 
arbitration of certain issues arising in 
negotiation of interconnection agreement with 
Bell South Telecommunkat ions, hc. 

Comunications cw., NUVOX 
DOCKET NU1 0401 30-TP 
ORDER NO. PSC-WO807-PCO-TP 
ISSUED: August 19,2004 - 

ORDER GRANTING AND DENYING IN PART 
JOINT MOTION TO HOLD PROCEEDING IN 

ABEYANCE AND TO REVISE PROCEDURAL DATES 

BY THE COMMISSION: 

This Order is issued pursuant to the authority granted by Rule 28-106.211, Florida 
Administrative Code, which provides that the presiding officer before whom a w e  is pending 
may issue my orders necessary to effectuate discovesy, prevent delay, and promote the just, 
speedy and inexpensive detednation of all aspects of the case. 

On February 11,2004, the Joint Petitioners’ filed their Joint Pdtilon for Mibation With 
BellSouth Telecomm~ca~ons ,  Inc. (BellSouth) pursuant to the Telecommunications Act of 
1996. On Marcb 8, 2004, BellSouth Telecommunications, Inc. filed its Answer to tbe Joint 
Petitioners’ Petition. By Ordm No. PSC-04-0488-PCO-TP, issued May 12, 2009, (Order 
&,td&hkg Procedure), this matter has been scheduled for an adminktrative hearing December 
1-3,2004. On July 20,2004, both parties filed a hint Motion to Hold Proceeding in Abeyance. 
This Order addresses the Joint Mation and revises procedural dates as set forth in Order No, 
PSC-04-0488-PCU-V. 

In the Joint Motion, the parties request that the above-captioned proceeding be held iU 
abeyance for a period of ninety (90) days. Furthermore, the p d e s  request the s u p s i o n  of all 
pending deadlines and-considemtion of all pending motjom until after October 1, 2004. The 

NewSouth Cornmicatiom Corp. fNewSouth); NuVox Cornmicatiom, Inc. (NuVox); W C  Telecom V, Inc. 
@3K, V) and KMC Telecorn UI LLC (KMC ~)jcollectively “33“’); and Xspedius cOmmurtications, LLC UE 
behalf of its operating subsidiaries Xspedius Management Co. Switched Senices, LLC (Xspedius Switched) and 
Xspedjus Management Go. of Jacksonville, LLC (Xspedius Management) (collectively “Xspedius”);;(collectively 
&e ‘‘~ciint Petitioners” OT “CLEW’) 
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parties address the fact tbat many of the Federal Comunicakions Commission (FCC) rules 
regarding BellSouth’s obligation to provide unbundled network elements are vacated, and the 
FCC is expected to issue interim rules shortly. Both parties have agreed that they will Continue 
operating under their current Interconnection Agreements until they are able to move into the 
new arbitratedlnegotiated agreements that ensue from this proceeding. The parties agree that 
during this 9O&y period they will continue their effods to reduce the number of already 
identified issues. 

The parties further request that the procedural schedule a6 set forth in Order No. PSC-04- 
0488-PCO-TP be revised. Upon consideration, the Commission calendar will be unable 
accommodate the dates proposed in the parties’ Joint Motion. However, the parties have 
requested and proposed io file a revised issues matrix on October 15, 2004, which would be 
acceptable and appropriate. Furthemore, subsequent to ihe filing of the Joint Motion, the parties 
agreed to the following new proceduraf dates, which are more appropriate: 

I) Direct Testimony & Exhibits (All) January 10,2005 

2) Rebuttal Testimony & Exhibits (All) February 7,2005 
3) €’rehearing Statemats February 21,2005 

4) Prehearkg Conference March 7,2005 

March 22-25,2005 
6)  Briefs May 6,2005 

In light of the above, the Joint Motion to Hold Proceeding in Abeyance is hereby g-ankd 
in part and denied in pari, The above-captioned proceeding shall be held in abeyance for a 
period of ninety (90) days. Furthenmore, there shall be a suspension of d pending deadlines and 
consideration of dl pending motions wtil after October 1,2004. The parties shall file a revised 
issues matrix on October 15, 2004. The partk~’ Tequest to revise the procedurd schedule, as set 
forth in Order No. PSC-04-0488-PCO-Tp, to reflect those dates proposed in their Joint Motion js 
denied. The procedural schedule as set forth in Order No. PSC-04-0488-PCO-Tp shall be 
revised as set forth herein. 

Based on the foregoing, it is 

ORDERED by Rudolph “Rudy” Bradley, t is Rehearing Officer, that the Joint Petitionm 
a d  BellSouth Telecommunications, hc. Joint Motion to Hold Proceeding in Abeyance is hereby - 
granted in part and denied in part. It is fixher 



ORDERED that the proceeding is hereby held in abeyance for a period of ninety (90) 
days, and there shall be a suspension of all pending deadlines and consideration’of all pending 
motions until after Octoba 1,2004. It is fiuther 

ORDERED that the parties shall file a revised issues r n h x  on October 15,2004. It is 
fiuzher 

ORDEWD that the procedural schedule as set forth in Order No. PSC-04-0488-PCO-TF 
is revised as set forth herein. It is further 

ORDERED that Older No. PSC-04-0488-PCO-TP is reaffirmed all other respects. 

By ORDER of Commissioner Rudolph “Rudy” Bradley, as Prehearing Officer, this 
1gt-hdayofJiugust , 2004 , 

Commissioner and Prehearing ~ffic&i 

( S E A L )  

Ks 

NOTICE OF FURTKEiR PROCEEDINGS OR J U D J C N  REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify partks of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures a d  
time limits that apply. 
administrative hearing or judicial review will be granted or result in the relief sought. 

This notice should not be construed to mean all requests for 

Mediation may be available on 6 case-by-case basis. If mediation is conductd, it do= 
not affect a substantidly interested person’s right to a heasing. 
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22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in 
the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case 
of a water or wastewater utility. A motion for reconsideration shall be filed with the Director, 
Division of the C o d s s i o n  Clerk and Administrative SeMces, in the form prescribed by Rule 
25-22060, Florkh Administrative Code. Judicial review of a preliminary, procedural or 
intermediate d i n g  or order is available if review of the final action wil l  not provide an adequate 
remedy. Such review may be requested from the appropriate court, as descnied above, pursuant 
to Rule 9.100, Florida Rules of Appellate Procedure. 
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BellSouth lntercannection Services 
676 West Peachtree Street 
Aihnta, Gebgia 30375 

Carrier Noff fkation 
SN91086039 

Date: 

To: 

February 11 , 2005 

Competitive Local Exchange Carriers (CLEC) 

Subject: CLECs - (ProducVService) - Triennial Review Remand Order (TRRO) - Unbundling Rules 

On February 4,2005, the Federal Comnicetions Commission (FCC) released its permanent 
unbundling rules in the Triennial Review Remand Order VRRO). 

The TRRQ has identified a number of former unbundled network elements ("UNEs') that will no longer 
be available as of March 1 1,2005, except as provided in the TRRO. These former UNEs induda all 
switching', as welt as certain high capacity loops in specified centra! ofices2, and dedicated transport 
belween a number of central offices having Mrtain charaderistics,' as well as dark fiber 8nd OIItJSnW 
facilities'. 

The FCC, recognizing that it removed signiftcant unbundhg obligations formerly placed on incumbent 
local exchange carriers (ILEC), adopted transition plans b mve the embedded base of these former 
UNEs to ahernatbe serving arrangements," The FCC provided that the transitiun period for each of 
these former UNEs (loops, transport end switching), would wmmence on March 11,2005.' The FCC 
made provisions to include these transitbn plans in existing interconnection agreements through the 
appropriate change of law provisions. It also provided that rates for these former UNEs during the 
transition period would be trued up back to W effective date of the TRRO to reflect me increases in the 
prices of those former UNEs that ~cem approved by the FCC in the TRRO. 

The FCC took 8 different direction with regard to the issue of %'new adds" involving these fomr UNEs, 
With regard lo each of the former UNEs the FCC identified, the FCC provided that no "new adds' would 
be allowed as ol March 11, 2005, the effective date of the TRRO. For instance, with regard Lo 
switching, the FCC said, 'This transition period shall appty only to the embedded customer b8se. end 
does not permit competitive LE- lo add new customers using unbundled acc86s to local drcult 
switching." Tbe FCC also said 'This transition period shall apply only to the embedded customer 
base, and does not perm# competitive LECs to add new UNEwP arrengements using unbundled access 
to local circuit switching pursuant to section 257 (c)(33 except as otherwise speMed in this Order.' 
(footnote 

' TRRO, 199 

' TRRO,W126 IDS 1 rransporll. 129 (DS3 transport), 
' TRRO, q I 3 3  (dark fiber transport). I82 (dark fiber loops) ' TRRO, VI43 
I' TRRO. W 142 (lranspori), I95 Iloops), 226 (switching) ' ~ ~ ~ 0 . ~ 1 4 3  (trsnsport). 196 (~oopz) 227 (mithing) 

' TRRO, a227 

TRRO. W I74 IDS3 loops), 178 (IX 1 loops) 

mRe, $199 

EXHIBIT "C" 
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The FCC clearly intended the provisions of the TRRO related to 'new adds" to be self-effedueting. 
First, the FCC specificslv stated that "Given the need for prompt sction, the requlmnts set forth 
herein shall fake efkd on March 1 1 , 2005.. ..'lo Further, the FCC specikalty stated that its order 
wDuId not '...supersede any alternative arrangernenls that caniers volunterity have negotiated on a 
commercial basis,, ,"" but made no such finding regarding existing intercannection a~reemerrts. 
Consequently, in order to have any meening, the TRRO'a pmvisions regarding "new adds" must be 
effective March 11,2005, without the necessity of forrnal amenoment to any existing interconnection 
agreements, Therefore, while BellSouth will not breach its interconnection agreements, nor act 
unilatemlty to modify iis agmrnents, the FCC's adons cleeriy constitute a generic self-effeciuating 
change for all interconnection agreements with regard to .new adds' for these former UNEs. 

Thus, pursuant to the express terms of the TRRO, effective M m h  11,2005, for "new adds," BellSouth 
is no longer required to provide unbundled local switching at Total Element Long Run Incremental Cost 
(TELRIC") rates or unbundled network platform ("UNE-P") and BS of tbat date, BSllSoiJth will no longer 
accept orders that treat those items as UNEs, 

Further, effective March 11,2005, BeliSovth is no longer required to provide high capaCtty UNE lwps 
in certain central offices or to provide UNE transport betwesn certain central offkes. Ab of that date, 
BellSoulh will no longer accept orders that treat these hems as UNEs, except where such orders are 
certified pursuant to paragraph 234 of the TRRO. In addiiion, as of March 1 I, 2005 BetJSoiHh is no 
longer required to provide new UNE dark fiber loops or UNE entrance facilities under any 
circumstances and we will not accept orders for these former UNEs. 

Prior to the effective date of the TRRO, BellSouth will provide comprehensive infomation to CLECs 
regarding those central ofkes where UNE DS1 and DS3 loops $re no longer available, and the routes 
between central offices where UNE 5S1 , OS3 and dark fiber transpod are no longet available, 

CLECs will continue to have several options involving switching, bops and transport evakble lo serve 
their new customers. To this end, with regard to Ihe cwnbinatbns of switching and k p s  that 
constituted UNE-P, BellSouth is offering CLECs these, options: 

Short Term (6 month) Commercial Agreemeni to provide a bridge between the effective date 
of the Order and the negotiation of a longer term commercial agreement, 

Long Term Commercial Agreement (3 years, effective January I, 2005, with transitional 
discounts aveilable under those agreements executed by MsrCh '1 I), 2005) 

In addition, most C E C s ,  if not all, already have the option of ordering these former UNEs, and 
particutacty the combination of ioops and switching, es resale, pursuant to existing intercomdim 
agreements. . 

To be clear, in the event one of the above options is not selected and a CLEC submits a request for 
new UNE-P on March 11,2005 or afler, the order will be returned to the CLEC for clarification and 
resubmission under m e  of the available options set forth above. CLECs that have already signed a 
Commercial Agreement may continue to request new servlce pursuant to their Commercial Agreement. 

With regard to the f o m r  high cap8c-Q loop and transport UNEs, Including dark fiber and enhnce 
facilities, that BellSouth is no longer obligated to offer, BellSouth has h m  options FM CECs to 
consider, Specifically, CLECs may either eiecf to order resale of BelIsbuttt's Private Line Services or 
alternatively, may requesl Speciat Access service in lieu of the former TELRlGpriced CINEs, Any 
wders submitted for new unbundled high capacity loops and unbundled dedicatd interofice transpod 
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in those nun-impaired 8mas sftar March 11,2005, without the required certifications. will be returned to 
the CLEC for clarification and resubmission under one of the abwe options. 

TO obtain more information about this notifmtion, please contact your BellSouth contract negotiator. 

Sincerely, 

ORIGINAL SlGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
BellSouth Interconnection Service6 

i 
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BellSouth Interconnection Services 
675 West Peachkree Street 
Atlanta, Georgia 30375 

Carrier Notification 
SN91085051 

Date: February 25,2005 

To: Competitive Local Exchange Carriers (CLEC) 

Subject: CLECs - (ProducVService) - REVISION To SN91O86O39 - Triennial Review Remand 
Order (TRRO) - Unbundling Rules 

This is to advise that Carrier Notification letter SN91085039, originally posted on February 1 I, 2005, 
has been revised to include the TRRO rule regarding High-bit Rate Digital Subscriber Line (HDSL) 
loops. Specifically, the TRRO states that DSI loops include copper loops capable of providing HDSL 
services. 

Please refer to the  revised letter for details. 

Sincerely, 

ORIGINAL SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
Bell South 1 n te rcon nect io n Se ruices 

EXHBIT “D” 

02005 Interconnection Services 
BellSoirih mafKs contained herein are owned by BellSoLrtii Iniellectua! Property Corporation. 



BellSouth Interconnection Services 
675 West Peachtree Street 
Atlanta, Georgia 30375 

Carrier Notification 
SN91085U39 

Date: February 25,2005 

To: Competitive Local Exchange Carriers (CLEC) 

Subject: CLECs - (ProductlService) - REVISED - Triennial Review Remand Order (TRRO) - 
Unbundling Rules (Originally posted on February 1 A ,  2005) 

On February 4, 2005, the Federal Communications Commission (FCC) released its permanent 
unbundling rules in the Triennial Review Remand Order (TRRO). 

The TRRO has identified a number of former Unbundled Network Elements (YUNE”) that will no longer 
be available a5 of March 11, 2005, except as provided in the TRRO. These former UNEs include all 
switching’, as well as certain high capacity loops in specified central offices2, and dedicated transport 
between a number of central offices having certain chara~teristics,~ as well as dark fiber4 and entrance 
facilities! 

The FCC, recognizing that it removed significant unbundling obligations formerly placed on Incumbent 
Local Exchange Carriers (ILEC), adopted transition plans to move the embedded base of these former 
UNEs to alternative serving arrangements! The FCC provided that the transition period for each of 
these former UNEs (loops, transport and switching), would commence on March 1 I, 2005.7 The FCC 
made provisions to include these transition plans in existing Interconnection Agreements through the 
appropriate change of law provisions. It also provided that rates for these former UNEs during the 
transition period would be trued up back to the effective date of the TRRO to reflect the increases in the 
prices of those former UNEs that were approved by the FCC in the TRRO. 

The FCC took a different direction with regard to the issue of “new adds” involving these former UNEs. 
With regard to each of the  former UNEs the FCC identified, the  FCC provided that no “new adds” would 
be allowed as of March 11, 2005, the effective date of the TRRO. For instance, with regard to 
switching, the FCC said, “This transition period shall apply only to the embedded customer base, and 
does not permit competitive LECs to add new customers using unbundled access to local circuit 
switching.”8 The FCC also said ”This transition period shall apply only to the embedded customer 
base, and does not permit competitive LECs to add new UNE-P arrangements using unbundled access 
to local circuit switching pursuant to section 251 (c)(3) except as othewise specified in this Order.” 
(footnote ~rn i t ted)~  

’ TRRO, VI99 
m o ,  Mi174 (DS3 loops), I78 D S l  loops) 
TRRO, 77124 IDS1 transport), 129 @S3 transport), 
TRRO. 77133 (dark fiber transport), 182 (dark fiber loops) 
TRRO, TI41 
TRRO, 171 42 itransport), I 95 (loops), 226 (switching) 
TRRO, 19143 (transport), 196 (loops) 225 (switching) 

TRRO, 7227 
E TRRG, 7199 
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The FCC clearly intended the provisions of the TRRO related to "new adds" to be self-effectuating. 
First, the FCC specifically stated that "Given the need for prompt action, the requirements set forth 
herein shall take effect on March 21, 2005.. .? Further, the FCC specifically stated that its order 
would not *.,.supersede any alternative arrangements that carriers voluntarily have negotiated on a 
commercial basis.. . ,"" but made no such finding regarding existing Interconnection Agreements. 
Consequently, in order to have any meaning, the TRRO's provisions regarding "new adds" must be 
effective March 1 I , 2005, without the necessrty of formal amendment to any existing Interconnection 
Agreements. Therefore, while BellSouth will not breach its Interconnection Agreements, nor act 
unilaterally to modify its agreements, the FCC's actions clearly constitute a generic self-effectuating 
change for all Interconnection Agreements with regard to 'new adds" for these former UNEs .  

Thus, pursuant to the express terms of the TRRO, effective March 11 , 2005, for "new adds," BellSouth 
is no longer required to provide unbundled local switching at Total Element Long Run incrementai Cost 
('TELRIC") rates or Unbundled Network Element-Platform ("UNE-P") 'and as of that date, BellSouth will 
no longer accept orders that treat those items as UNEs. 

Further, effective March 1 I , 2005, BellSouth is no longer required to provide high capacity UNE loops, 
including copper loops capable of providing High-bit Rate Digital Subscriber Line (HDSL) 
services, in certain central offices or to provide UNE transport between certain central offices. As of 
that date, BellSouth will no longer accept orders that treat these items as UNEs, except where such 
orders are certified pursuant to paragraph 234 of the TRRO. In addition, as of March 'I I ,  2005, 
BellSouth is no longer required to provide new UNE dark fiber loops or UNE entrance faciiities under 
any circumstances and we will not accept orders for these former UNEs. 

Prior to the effective date of the  TRRO, BellSouth will provide comprehensive information to CLECs 
regarding those central offices where UNE DS1 , HDSL and OS3 loops are no longer a,vaitable, and the 
routes between central offices where UNE DS1 , DS3'and dark fiber transport are no longer available. 

CLECs will continue to have several options involving switching, loops and transport available to serve 
their new customers. To this end, with regard to the combinations of switching and loops that 
constituted UNE-P, BellSouth is offering CLECs these options: 

Short Term (3-6 month) Commercial Agreement to provide a bridge between the effective 
date of the Order and the negotiation of a longer term commercial agreement, 

Long Term Commercial Agreement (3 years, effective January I , 2005, with transitional 
discounts available under those agreements executed by March 4 0, 2005) 

In addition, must CLECs, if not all, already have the option of ordering these former UNEs, and 
particularly the combination of loops and switching, as resale, pursuant to existing Interconnection 
Agree men t s . 

To be clear, in the event one of the above options is not selected and a CLEC submits a request for 
new UNE-P on March +I 1 , 2005 or after, the  order will be returned to the CLEC for clarification and 
resubmission under one of the availabie options set forth above. CLECs that have already signed a 
Commercial Agreement may continue to request new service pursuant to their Commercial Agreement. 

N t h  regard io the former high capacity loop and transport UNEs, including dark fiber and entrance 
facilities, that BellSouth is no longer obligated to offer, BellSouth has two options for CLECs to 
consider. Specifically, CLECs may either elect to order resale of BellSouth's Private Line Services or 
alternatively, may request Special Access service in ljw of the former TELRIC-priced U N E s .  Any 

02005 GellSouth Intercomection Services 
BellSouth marks contsined herein are owned by Bel!Soutn Iniellectuzt Fropep CorporattioL. 
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orders submitted for new unbun a! high capacity 
in those non-impaired areas after March 11, 2005, 

loops and unbundled d @ ated interoffice transtmrt 
without the required certifications, will be returned to 

t the CLEC for ciarification and resubmission under one of the above options. 

To obtain more information about this notification, please contact your BellSouth contract negotiator. 

Since rely, 

ORICNAL SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
BellSouth Interconnection Services 

02005 BellSouth Interconnectbn Services 
BellScuth marks contained h E E h  8re owned by EelSouth tnteellectusl Property Corporation 



BEFORE THE F L U D A  PUBLIC SERVICE COMMZSSION 

’in re: Petition to establish generic docket to consider 
Arn endmen ts t o  interconnection ageern ent s resulting 
from changes in law, by BellSouth 

) 
) Docket No. 041269-TP 

Filed: March I, 2005 
Tel ecomrnuni cations, hc .  

PETITION AND REQUEST FOR EMERGENCY RELIEF 

Management Co. Switched Services, LLC and Xspedius Management Co. of Jacksonville, LLC 

~“xs~edius”), KMC Telecom m, LLC ( ‘ W C  m’) and m c  Telecom v, hc, (“mc V”) \ -  A 

(collectively, “Joint Petitioners”) pursuant to section 364.01 (g), Florida Statutes, requesting that 

the Florida Public Service C o d s s i o n  (“Commission”) issue an order finding that BellSouth 

Telecommunications h c .  (“BellSouth”) may not Unilaterally amend or breach its existing 

interconnection agreements with the Joint Petitioners OT the Abeymce Agreement entered into by 

and between BellSouth and Joint Petitioners (collectively, “the Parties”). As basis Joint 

Petitioners would show: 

PARTIES 

‘1, NuVox is a Delaware corporation with its principal place of business at 2 Main 

Street, Greenville, SC 29601. NuVox is a certificated competitive local exchange carrier that is 

authorized to provide local exchange service in Florida. NuVox is E “telecommunications 
. - . - - .- - . - - _--_ ~. - - -.._-.-I 

carrier” and “local exchange carrier” under the Comunkations Act of 1934, as amended (“the 
- _I - I __ I - - - __ - - ~ - 

- -  

Act”) and is a party to an interconnection ageement with BellSouth. 

2. KMC ID is a Delaware limited liability company and KMC V is a Delaware 



Lawrenceville, Georga 30043, KMC Ill  and KllMC V are certificated competitive local 

exchange carriers that are authorized to provide local exchange service in Florida. Each entity is 

a “telecomm~cations carrier” and “local exchange carrier’’ under the Act and is a party to an 

interconnection agreement with BellSouth. 

3. Xspedius is a Delaware limited liability company with its principal place of 

business at 5555  Winghaven Boulevard, O’Fallon, Missouri 63364. Xspedius is a certificated 

competitive local exchange carrier that is authorized to provide local exchange service in Florida. 

Xspedius is a “telecommunications carrier’’ and “local exchange carrier’’ under the Act and is a 

party to an interconnection agreement with BellSouth. 

BellSouth is a Georgia corporation, having offices at 675 West Peachtree Street, 4. 

Atlanta, Georga 30375. BellSouth is an ~ncumbent local exchange carrier (“ILEC”), as defined 

in Section 251(h) of the Act, and section 364, Florida Statutes. 

5 .  Notices and communications with respect to this petition and docket should be 

addressed to: 

Norman H. Horton, Jr. 
Messer, Caparello & Self, P. A. 
Suite 701, First Florida Bank Building 
Post Ofice Box 1876 
Tallahassee, FL 32302-1 876 

John 3. Heitmann 
Scott A. Kassrnan 
Garret Hargrave 
Kelley Drye & Warren LLP 
1200 lgth Street, N.W., Fifth Floor 
Washington, D.C. 20036 

P 

c 



, 
BANS FOR RELIEF REQUESTED 

6 .  Joint Petitioners bring the instant matter before the Commission in light of 

BellSouth’s February 1 1,2005 Canier Notification and February 25,2005 Revised Canier 

Notification stating that certain provisions of the FCC’s Triennial Review Remand Order 

((‘TRRU”) regarding new orders for de-listed UNEs ((‘new adds”) are self-effectuating as of 

March 11,2005.* BellSouth’s pronouncement is based on a fundamental misreading o the 

TRRO, As with any change in law, the TRRO is a change that must be incorporated into 

interconnection agreements prior to being effectuated. Jt is not self-effectuating, as BellSouth 

claims. To the contrary, the FCC clearly stated that the TIiRO and the new Final Rules issued 

therewith would be incorporated into interconnection agreements via the section 252 process, 

which requires negotiation by the Parties and arbitration by the Commission of issues which 

Parties are unable to resolve through negotiations. 

7. Thus, as with any change in law, the T . 0  is a change that must be incorporated 

into interconnection ageements prior to being effectuated. NuVox, KMC and Xspedius have 

agreed with BellSouth that the TRRO, as well as the older TRO changes in law will be 

incorporated into their new arbitrated interconnection .agreements. Accordingly, the Parties’ new 

interconnection agreements will incorporate, infer alia, older TAO changes of law nore- 

fmorable-tdoint Petitioners (such as commingling rights and clearer EEL eligibility criteria), as 

well as newer TRRO changes of law more-favorable-to-BellSouth (such as limited section 25 1 

unbundling relief). The Parties’ new Florida inlerconnection agreements certainly will not be in 

place by March 1 1,2005 

I BellSouth Carrier Notification at 1 .  A copy of the Carrier Notification is attached hereto as Exhibit A. 
BellSouth revised its Carrier Notification on Februaq725,7005. A copy of the Revised Canier 
Notification is attached hereto as Exhibit E. 



I 
8. BellSouth has taken an all or nothing approach to the TRO and past changes of 

law and it should not be permitted to pick-and-choose out of the TRRO the changes-of-law that 

are most favorable to it, while making NuVox and others wait-out arbitrations and/or the generic 

UNE proceeding to get the TRO changes, such as commingling and clearer EEL eligibility 

criteria that are more favorable to them. In Florida, the process for implementing these changes- 

of-law is already well under way in the Joint Petitioners’ arbitration as well as in the generic 

UNE change-of-law docket. Until the Parties are through these proceedings (or otherwise reach 

negotiated resolution) they must abide by their existing interconnection agreements. That is 

what the interconnection agreements require. That is what the Parties’ Abeyance Agreement 

requires. That also is what the TRRO requires. And that is what is fair. 

9. The Commission must act now to prevent BellSouth from taking unilateral action 

on March 1 1, 2005 that would effectively breach .andor unilaterally amend Joint Petitioners’ 

existing intercoimection agreements. Importmtly, the Commission’s action must address &I 

“new adddY2 For facilities-based casriers like Joint Petitioners, high capacity loops and high 

capaciw transport UNEs are essential and they me jeopardized by BellSouth’s Camer 

Notifications. 

10. Joint Petitioners will suffer imminent and irreparable h a m  if BellSouth is allowed 

to breach or unilaterally modify the terms of the Parties’ existing interconnection agreements and 

Abeyance Agreement by rehsing to accept local service requests (“LSRs”) for new DS 1 and 

DS3 loops and transport that BellSouth claims is delisted by application of the Final Rules. 

On March I ,  2005, the  Georgia Commission voted to prevent BellSouth from taking action to -iilaterally 
implement the TRRO with respect to all “new adds” as proposed in BellSouth’s Carrier Notification. i n  
voting to adopt tbe Georgia Commission StafYs recommendation, the Georgia Commission made clear that 
t h e  Commission’s decision applied to all caniers and all ‘ h e w  adds“ (ie.? it is not h t e d  t o  MCI or UNE- 
P>. A copy of the Georgia Commission’s Staff Recommendahon is attached hereto as Exhibir C. A final 
witten order from the Georgia Commission is not yet available. 

2 
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Although used by Joht Petitioners to a lesser extent, the same is true for UNE-P. Furthermore, 

Florida consumers relyhg on Joint Petitioners’ services will be h m e d  if BellSouth is permitted 

to implement its announced plan to breach mdor unjlaterally modify interconnection 

agreements by refiishg to accept LSRs for ‘hew adds” as of March 11,2005. Florida 

businesses and consumers could be left without ordered services while the Parties sort-out the 

morass that will be created by BellSouth’s unilateral decision to reject certain UNE orders. The 

resulting morass also likely would lead to a flood of litigation and complaint dockets before the 

Commj ssion. 

Accordingly, Joint Petitioners seek expeditious consideration of this matter and an 11. 

Order declaring inter alia that Joint Petitioners shall have full and unfettered access to BellSouth 

UNEs provided for in their existing interconnection agreements on and after March 1 1,2005, 

until such time that those agreements are replaced by new interconnection agreements resulting 

from the arbitration in Docket No. 040130-TP. 

12. BellSouth and Joint Petitioners are subject to the jurisdiction of the Commission 

respecting matters raised in this Petition. 

13. The Commission has jurisdiction over the matters raised in this Petition pursuant 

to Chapters 120 and 364, Florida Statutes and Chapters 25-22 and 28-1 06, Florida 

Administrative Code. 

14. The Commission also has jurisdiction under $253 (d) (3) of the Act (conferring 

authority to State commissions to enforce any regulation, order or policy that is 

consistent n4th the requirements of Section 25 I )  respecting matters raised in this 

i 



STATEMENT OF FACTS 

15. On February 11,2004, Joint Petitioners filed jointly with this Commission a 

petition for arbitration of an interconnection agreement #with BellSouth. The matter was assigned 

Docket No. 040130-TP. A hearing is scheduled to begin March 22,2005. 

On March 2,2004, the U S  Court of Appeals for the D.C. Circuit in United States 16. 

Telecoin Ass ’n v. FCC (“USTA IT’) affirmed in part, and vacated and remanded in part, the 

FCC’s Triennial Review Order (“TRO’), which obligated ILECs to provide requesting 

telecommunications carriers with access to certain UNES.~ The D.C. Circuit Fnitially stayed its 

USTA I1 mandate for 60 days. The stay of the USTA I1 mandate later was extended by the D.C. 

Circuit for a period of 45 days, until June 15,2004 on which date the D.C. Circuit’s USTA II 

mandate issued. At that time, certain of the FCC’s rules applicable to BellSouth’s obligation to 

provide CLECs With W s  were vacated. 

17. On June 30,2004, BellSouth and Joint Petitioners entered into an Abeyance 

Agreement which was later memorialized in a July 20,2004 Joint Motion to Hold Proceeding in 

Abeyance (“Abeyance Agreement”) with the expectation that the FCC would soon issue 

additional and new rules governing ILECs’ obligations to provide access to UNEs.’ Specifically, 

the Abeyance Agreement provided for a 90-day abatement of the Parties’ ongoing arbitration in 

order to consider inter alia how the post-USTA I .  regulato3y fi-amework should be incorporated 

359 F.3d 554 (D.C. Cir. 2004). 3 

4 171 the Matter of Review of Section 251 Unbundling Obligatioizs of Incunzbent Local Exchange Carriers, 
Report and Order and  Order OD Remand and Further Notice oEProposed Rulemalang. CC Docket Nos. 01 - 
338,9648, 98-147 (rel. Aug. 21, 2003)(“Triennial R m ‘ o v  Ordei,”) (“TRU”’,. 

The Abeyance Agreement was filed in the form of a Joint h4otien in Docket No. 040130-TP (filed July 20: 
2004). 
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into the new agreements being arbjtratedm6 The Parties agreed therein to avoid 

negoti atingarbitrating change-of-law amendments to  their existing interconnection agreements 

and agreed instead to continue to operate under their existing interconnection agreements until 

their arbitrated successor agreements become effe~tive.~ 

18, The Commission through the Prehearing Officer in the docket issued an order 

granting the Parties’ Abeyance Agreement @e., the Joint Motion) on August 19,2004. 

19. On August 20,2004, the FCC released its lnterim Rules Order, which held infer 

alia that LECs shall continue to provide unbundled access to switching, enterprise market loops 

and dedicated transport under the same rates, terms and conditions that applied under their 

interconnection agreements as of June 15,2004.‘ The FCC required that those rates, terms and 

conditions remain in place until the earlier of the effective date of final unbundling rules, or six 

months after publication of the I z ~ e r i m  RuZes Order in the Federal Regi~ter.~ 

20. 011 February 4, 2005, the FCC released the TRRO, including its latest Final 

Unbundling Rules.*v In the TRRO, the FCC found infer alia that requestkg camers are not 

impaired without access to local switchrng and dark fiber loops. The FCC also established 

conditions under which ILECs would be relieved of their obligation to provide pursuant to 

6 

7 

P 

s 

10 

Abeyance Agreement at 2. 

Id. 

h the Marre?- of Review of Section 251 Unbundling Obligations of 1;izcumbeni Local Exchange Carriers, 
Order and Further Notice of Proposed Rulemaking, WC Docket No. 04-3 13, CC Docket Eo. 0 1-338 (rel, 
Aug. 20, 2004) (“lizrerinz Rules Ordezl’). 

117 the Mane?. qf Review of Secrion 251 U n b u n d h g  Obligations of Incumbent Local Exchange Carriers 
Order on Remand, WC Docket No. 04-313, CC Docket No. 01-338 (rel. Feb. 4: 2005)(“T7-ienniaZRe~ia?: 
Remand Order’’) (‘‘TRRO’). BellSoutb already has sought to overturn this order. Unzted States Teleconi 
Assh el. a]. I). FCC: Supplemental Petition for Writ of Mandamus: Nos. 00-1012 et. a). (D.C. Ckj, filed 
Feb. 14,2005 (BellSouth? Qwest, SEC and Verkon were parks to ~e pleahg) .  
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section 25 1 (c)(3) unbundled access to DS 1 and DS3 loops, as well as DS1, DS3 and dark fiber 

dedicated transport. 

21, In the section of the TXRO entitled “lmplementation of Unbundling 

Determinations” the FCC held that “incumbent LECs and competing carriers will implement the 

Commission’s findings as directed by section 252 of the Act.”” 

3 

22. The TRRO will become an effective FCC order on March 1 1, 2005.12 

23. On February 11 2005, BellSouth issued a Carrier Notification in which BellSouth 

alerted carriers to the issuance of the T M O  and made certain unfounded pronouncements 

regarding the effects of that order. Specifically, BellSouth claimed that ‘kith regard to the issue 

of ‘new adds’. , . the FCC provided that no ‘new adds’ would be allowed as of March 1 I ,  2005, 

the effective date of the Tm0.”13 BellSouth m h e r  claimed that “[tlhe FCC clearly intended 

the provisions of the TRRO related to ‘new adds’ to be self-effectuating,” ie., “without the 

necessity of formal amendment to any existing interconnection ageernent~.”’~ BellSouth stated 

that as of March 11, 2005 it would reject UNE-P orders and orders for high capacity loops and 

transport where it has been relieved of its obligation to provide such UNEs, except where such 

orders are certified in accordance with paragraph 234 of the TRRO.” BellSouth also announced 

that it would not accept new orders for dedicated transport “IJNE entrance facilities” or ‘‘IJNE 

dark fiber loops” under any circumstances.l6 On February 28,2005, BellSouth issued a revised 

Id. 1233. 

Id ,  235. 

Carrier Notification at 1. 

la‘. at 2. 

Id .  

11 

12 

15 

iS 

15 

Id. I 6 
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Carrier Notification indicating that it would refuse to provision copper loops capable of 

providing HDSL on March 11,2004, as well. 

DISCUSSTON 

A. 

25, 

The TRRO Is Not Self-Effectuating 

Contrary to assertions made by BellSouth in its Carrier Notifications, the TRRO is 

not self-effectuating with regard to “new adds” or, for that matter, in any other respect (including 

any changes in rates ofthe availability of access to UNEs). In fact, in the section of the l?2RO 

entitled “hplementation of Unbundling D eteminations” the FCC plainly states that “incumbent 

LECs and competing carriers will implement the Commission’s findings as directed by section 

252 of the 

of issues that cannot be resolved through negotiation. This process is not “self effectuating.” 

Section 252 of the Act requires negotiations and state commission arbitration 

This decision by the FCC to employ the traditional process by which changes of 

law are implemented is reflected in several instances throughout the TRR0.’8 With regard to 

26. 

high capacity loops, the FCC held that ‘‘carriers have twelve months &om the effective date of 

this Order to modify their interconnection agreements, including completing any change of law 

proces~es.~”~ The FCC also stated that “we expect incumbent LECs and requesting carriers to 

negotiate appropnate transition mechanisms for such facilities through the section 252 

p r o c e ~ s . ~ ’ ~ ~  

18 

19 

20 

The FCC also recognized that, pursuani to sectioE 252(a)(l), carriers are 6-ee to negotiate alternative 
arrangements that would result in standards governing their relationships tha t  &ffer from t he  rules adopted 
in the TRRO. See id. 77 145, 198,228. 

Id. 1 196. 

Id. at note 5 19 
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27. With regard to high capacity transport, the FCC also stated that “carriers have 

twelve months from the effective date of t h i s  Order to modify their interconnection agreements, 

including completing my change of law pro~esses.~’~’ And the FCC also stated that “we expect 

incumbent LECs and requesting carriers to negotiate appropriate transition mechanisms for such 

facilities through the section 252 process.”22 

With regard to UNE-P arrangements, the FCC also held that LccaJxiers have twelve 28. 

months from the effective date of this Order to modify their interconnection agreements, 

including completing any change of law 

Thus, the FCC in no way indicated that it was unilaterally modifylng state 29. 

commission approved interconnection agreements or that the changes-of-law that would become 

effective on March 1 1,2005 would automatically supplant provisions of existing interconnection 

agreements as of that date. The “different direction” BellSouth d a h s  the FCC took with respect 

to “new adds” is not evident in the TRRO. Instead it is simply another diversion created by 

Bells 0uth.24 

21 I d . 1  143. 

Id. at note 399. 

Id. fi 227. 

BellSoufh, in a pleading on tbis issue filed with the Georgia Conmksion, argues that the FCC can and did 
modify existing interconnection agreements in the manner alleged 
aspect of the assertion is true. In support of its contention that the FCC can modify existing interconnection 
agreements, BellSouth cites the Mobile-Sierra doctrine. In so doing., however, BellSouth fails to reveal that 
the FCC, has expressly found that ‘‘the Mobile-Sierra analysis does not apply to interconnection agreements 
reacbed pursuant to sections 251 and 252 ofthe Act, because the Act itself provides the standard of review 
of such aFeements.” ID3 Mobile Communications, h c .  v. COMSAT COT., 16 FCC Rcd 13475 at note SO 
(May 24,2001). Even ifthat were not the case, there is simply no evidence &hat the FCC employed the 
Mobile-Sierra docbine and made the requisite public interest findings for doing SO in the TRRO. There is 
no express statement in the TRRO that says that the FCC intended to reform existkg interconnection 
agreements. And tbere is no discussior! of why negatmg certain terms of existing interconnection 
agreements is compelled by the public interest. instead, the FCC stated quite plainly m paragraph 233 that 
t’ne normal section 252 negotiatiodaAx-@ation process applies. 

its Carrier Notification. Neither 



30. Notably, the FCC’s position in the TRRO also mirrors the position it took in the 

TRO. In the TRO, the FCC declined Bell Operating Company requests to ovemde the section 

252 process and unilaterally change all interconnection agreements to avoid any delay associated 

with the renegotiation of contract provisions, explaining that “Cp] ermitting volwtary negotiations 

for binding interconnection agreements is the very essence of section 25 1 and section 252.”2’ 

3 1. BellSouth cannot escape the FCC’s clear and unambiguous language requiring 

parties to amend their interconnectjon agreement pursuant to change of law processes. The 

Commission must not allow BellSouth to avail itself of its tortured interpretation of the TMO 

with respect to “new adds.” Accordingly, Joint Petitioners seek a declaration that the TRipO’s 

unbundling decisions and transition plans do not “self effectuate” a change to the Parties’ 

existing interconnection agreements and that they will not govern the Parties relationships until 

such time as - and only to the extent - that the agreements currently being arbitrated are 

modified to incorporate such unbundling decisions and transition plans. 

B. The Abeyance Agreement Requires BellSouth to Continue to Provision Urns  
Under the Terms of the Parties Existing Agreements, Until those Agreements 
Are Replaced with New Agreements 

32. The terms of the Abeyance Agreement clearly require BellSouth to abide by the 

terms of the Parties’ existing interconnection agreements until such agreements are replaced with 

new agreements currently being arbitrated. BellSouth and Joint Petitioners voluntarily agreed to 

continue to operate under the Parties’ existing interconnection agreements until they are able to 

move into the arbitraled agreements that result from Docket No. 040130-TP. 

,-I- 

2 3 .  In the Abeyance Agreemenl: the Pasties stated that they agreed to the abatement 

period so that ”they can consider how the post USTA 11 replatory kamework should be 



incorporated" into their interconnection agreements being arbitrated before the Commission.26 

The Parties agreed to "avoid a separatehecond process of negotiatinglarbitrating change-of-] aw 

amendments to the current interconnection agreements to address USTA 11 and its 

To implement this shared objective, BellSouth and the Parties agreed to 'Icontime operating 

under their cwent Interconnection Agreements until they are able to move into the new 

arbitratednegotiated agreements that ensue from [the arbitration] proceeding. 'I2' 

In the Abeyance Agreement, BellSouth and the Joint Petitioners agreed to an 34. 

orderly procedure for implementing whatever UNE rule changes ultimately resulted from USTA 

Ij. Since the Parties had all expended considerable resources in negotiating and arbitrating 

replacements to their expired interconnection agreements, and the process was closing in on am 

arbitrated resolution, it made no sense to anyone involved to waste time negotiating and 

arbitrating am endm en ts lo their soon- to-b e-rep1 aced expired interconnection agreements. 

Tnstead, all concerned agreed to identify the issues raised by USTA 11 and its "progeny" (i.e., the 

post-USTA I1 regulatory fimework, including the FCC's Final Rules adopted in the T R R d ' )  and 

to resolve them in the context of their already ongoing proceedings to establish newly 

negotiated/arbjtrated replacement interconnection agreements. As the Cornmission is well 

Abeyance Agreement, at 2. 

Id. 

26 

27 

28 

29 

Id., at 2-3. 

The arbitration issues identified include Issue 23 (post federal barnition period migration process), Issue 
108 ( T U 0  / Final Rules), Issue 109 (Intel-in1 Rules Order intervening federal or state orders); Issue 1 10 
(Interim Rules Order intervening court orders); lssue 1 11 (hnferinz Rules Order- - imnsition plan / TRRO 
transition plan); lssue 112 (Interim RuZes Order - frozen terms); lssue 1 13 (High Capacity Loop 
Unbundlbg Under 25 1 ITRRU, 27 1, state law); lssue 1 14 (High Capacity Transport Unbundling Under 
25 IITRRO, 271, state law). Joint Petitioners have agreed to having these issues resolved 113 the 
Commission's generic BellSouth UNE docket (04 f 269-TP), provided that adequate procedures arc 
established for translating the results of the generic resolution of tbese issues into compliant contract 
language that gets incorporated into the arbitrated Agreement. Joint Petitioners and BellSouth have agreed 
that  they  will not be amending tneir existing agreements but will incorporate changes of law establishg 
the post-USTA I1 regulatory frzrxwork into their new aTbitrated Agreements. 

1 ': i i  
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aware, the arbitration proceeding is well under way. A Hearing is scheduled for later this month. 

A decision and resultant new interconnection agreements Will follow, 

3 5 .  Nonetheless, by self-proclaimed fiat, BellSouth now seeks to walk away fiom its 

commitments in the Abeyance Agreement and make an end run around the Commission's 

interconnection agreement arbitration process. By proclaiming that certain aspects of the TRRU 

are self-effectuating, and that BellSouth is entitled to unilaterally implement its disputed 

interpretation of those rule changes, BellSouth attempts to unilaterally mend the existing 

interconnection agreements that it previously agreed would not be changed, and renege on its 

agreement that the Parties would continue to operate under those agreements pending the 

outcome of the ongoing interconnection arbitration proceedings. As a simple matter of contract 

law and regulatory procedure, the Commission cannot allow BellSouth to shply  abrogate the 

Abevance Agreement and end run the arbitration process. Moreover, for BellSouth to ignore the 

commitments made to the Joint Petitioners in their Abeyance Agreement would constitute a 

breach of the duty to negotiate in "good faith" imposed on ILECs by Section 251(c)( 1). 

36. Joint Petitioners believe that BellSouth cannot implement the TRRO changes in 

law without modifying its interconnection agreements to reflect such rule changes. However, 

that is especially true with respect to the Joint Petitioners. BellSouth and the Joint Petitioners 

actually sat down and negotiated on that point immediately aAer USTA 11 became effective, 

agreed on the appropriate md orderly way to incorporate the post-USTA IIrule changes into their 

new interconnection agreements, committed to continue operating under unchanged existing 

interconnection agreements until the newly nepotiatedarbitratea apeements are finalized, and 

submitted this mutual agreement and understanding on how 10 implement USTA II/TRBU to the 

Commission for approval. BellSouth certainly cannot be permitted to usurp its commitments 

13 



made to the Joint Petitioners in the Abeyance Agreement and to this Ccmtmission. All concerned 

have acted in reliance upon those commitments, and proceeded through the arbitration process 

on that basis. 

37- 

CONCLUSL(TN 

BellSouth’s recent Carrier Notice regarding the TRRO is a baseless and thinly 

veiled attempt to breach and or unilaterally amend the Parties’ existing hterconnection 

agreements. Moreover: it signals an intent to breach the Abeyance Agreement and to usurp the 

arbitration being conducted by the Commission. Joint Petitioners will be irreparably harmed and 

Florida consumers will suffer if BellSouth is permitted to breach the Parties’ existing 

interconnection agreements or the Abeyance Agreement. Such action would also contravene the 

FCC’s express directive that the T M O  is to be effectuated via the section 252 process. As a 

matter of law, this Commission must ensure that Joint Petitioners have full and unfettered access 

to UNEs provided for in their existing interconnection agreements until such time as their 

agreements are superceded by the agreements currently being arbitrated before the  Cornmission. 

3 8Moreover, principles of equity and fZfimess dictate that BellSouth and Joint Petitioners 

should stand on equal footing and play by the same rules. Joint Petitioners have waited a long 

time to avail themselves of pro-CLEC changes of law such as commingling rules and clearer 

EEL eligibility criteria ushered in by the TRO. Indeed, both of those issues have been issues in 

the ongoing arbitrati~n.~’ Even if they hadn’t been arbitration issues, BellSouth has insisted on 

an all-or-nothing approach to implementing the changes-of-law ushered in by the TRO. 

Issue 26 addresses whether BellSouth musf abide by the FCC’s commingling rules (BellSouth insists that it 
is entitled to an. unwritten exception to the rules) and it remains unresdved. lssue 50 addressed whether the 
EEL eligibility criteria should be incorporated to the agreement using the tern “customer” (as Fn t he  rule) 
or another term defined by BellSouth in a m m w  that could be consrrued to limit Joint Petitioners’ access 
10 LJNjs. BellSouth recently agreed tu abide by the rule and the issue was resolved using Joint Petitioner’s 
proposed language. 

30 



BellSouth likewise must wait for the conclusion of the arbitration process to avail itself of TRRO 

changes of law favorable to it. This foundation of fairness is encapsulated in the Parties’ 

Abeyance Agreement. 

39. Joint Petitioners will be seriously and permanently affected if BellSouth is 

allowed to take f h i s  unilateral action and the Commission should direct that BellSouth not take 

any action as contemplated by its Carrier Notifications until the Commission bas acted on this 

Petition. 

PRAYER FOR RELLEF 

WHEWFORE, fur the foregoing reasons, Joint Petitioners respectfully request that the 

Commission: 

declare that the transition provisions of the TRRO are not self-effectuating but 

rather are effective only at such time as the Parties’ existing interconnection agreements are 

superseded by the interconnection agreements resulting from Docket No. 0401 30-Tp; 

(2)  declare that the Abeyance Agreement requires BellSouth to continue to honor the 

rates, terms and condition of the Paxties’ existing interconnection agreements until such time as 

those Agreements are superseded by the agreements resulting from Docket NO. 040 130-TP; 

(3) grant Joint Petitioners such other relief as the Cornmission deems just and 

reason ab1 e. 



Respectfully submitted, 

By: 

MESSER, CAPARELLO & SdF.JL4-.--” 
215 South Monroe Street, Suite 701 
Tallahassee, Florida 32301 
(850) 222-0720 (voice) 
(8 5 0) 224-43 5 9 (facsimile) 

Brad E. Mutschelknaus 
John J .  Hejtmann 
Scott A. Kassman 
KELLEY DRYE & WARREN LLP 
1200 lgth Street, N.W., Fifth Floor 
Washington, D.C. 20036 
(202) 955-9600 (voice) 
(202) 955-9792 (facsknde) 
JHeitmann@Kell eyDrye. corn 
SKassman@KelleyDrye.com 

Dated: March 1,2005 



BeIISouth interconnection Services 
675 Wed Peach- Streel 
Atlanta, Georgia 30375 

Carrier Notl fkation 
SNSSO86039 

Date: 

To: 

February 11 , 2005 

Cornpetiiive L w l  Exchange Carriers (CLEC) 

Subject: CLECs - (ProductlService) - Triennial Review R m n d  Order (TRRO) - Unbundling Rules 

On February 4,2005, the Federal Comunicietions Commission (FCC) released its permanent 
unbundling rules in the Triennia! Review Remand Order (TRRO). 

The TRRO has identified a number of fomr unbundled network elements (YJNEs') that wlll no longer 
be available as of March 1 7,2005, except as provided in the TRRO. These farmer UNEs include all 
switching', as well as certain high capacity Imps in specified central omces', and dedicated transport 
between a number of central ofices having certain characteris~ics,~ as we11 as dark fiber and entrance 
facilities5. 

The FCC, recognizing that it removed signifcan1 unbundiing obligations foonnerty placed on incumbent 
local exchange eaniers (ILEC), adopted transition plans to move the embedded base of these former 
UNEs lo alternative serving arrangementsf The FCC provided that the transaion perld for each of 
these former UNEs (loops, transport snd switching), would commence on March 1 1,2005.' The FCC 
made provisions to include these transilian plans In existing interconnection agreements through the 
appropriate change of law provisions. It also provided that mies for these former UNEs during the 
transition period would be trued up back to the effective date of the TRRO to reflect the increases in the 
prices of those former UNEs that were approved by the FCC ki the TRRO. 

The FCC took a different direction with regard to the issue of "new adds* involving these former UNEs. 
With regard to each of the former UNEs the FCC Identtfmd, the FCC provided that no 'new adds" wouM 
be sllowed as of March 11, 2005, the effective date of the TRRO. For instance, with regrrrd to 
switching, the FCC =id, 'This transition period shall apply only lo the embedded customer base, and 
does not permit competitive L E G  to add new customers using unbundled a w B s  to local drcuft 
switching."' The FCC also said 'This transition period shall apply only to the embedded customer 
base, and does not permit campetilive LECs to add new UNE-P srrangernents using unbundled access 
to !%ai circuit switching pursuant to section 251 (c)(3) except BS otherwise spectfied in thls Order.' 
(footnote omitted)' 



* 
... - .  

The FCC clearly intended the provisions of the TRRO related to %ew adds" to be self-effectuating. 
First, the FCC specifically stated that "Given the need for prompt ection, the requirements set forth 
herein shall take effect on M s E h  11,2005.. Further, the FCC specificalty stated that its order 
would not '...supersede any alternative arrangements that camers votunterily have negotiated on B 
GVmmerGid basis.,, ,"'I but made no such finding qjarding existino interconnection agreements. 
Consequently, in order to have any meaning, the TRRO's provisions warding 'new adds" must be 
effective March 1 I, 2005, without the n e c e s s l t y  of formal amendment to any existing interconnection 
agreements. Therefwe, while EeUSouth will not breach its interconnection agreements, nor act 
unilaterally to modify its agreements, the FCC's actions cleedy constitute a generic seffieffectuating 
change for all interconnection agreements with regard to "new adds" for these former UNEs. 

Thus, pursuant to the express term of the TRRO, affective March 11,2005, for "new adds," BellSouth 
is no longer required to provide unbundled local swltching at Total Bement Long Run lncrsrnental Cast 
("TELRIC") rates or unbundled network platform ("UNE-P") and BS of that date, BeIlSuuth will no tonger 
accept orders that treat those items as UNEs. 

Further, effective March 11,2005, BeliSouth is no knger required to provide high capacity UNE loops 
in certain central offices or to provide LINE transport between certain central offices. As of that dab, 
BellSouth will no longer accept orders that treat these hems as UNEs, e x c e p t  where such orders are 
certified pursuant to paragraph 234 of the TRRO. In addiiion, as of March 11,2005 BellSouth is no 
longer required to provide new UNE dark fiber loops or UNE entrance facilities under any 
circumstances and we will not accepl orders fw these former UNEs. 

Prior io the effective date of the TRRO, BelSouth will provide comprehensive information to CLECs 
regarding those central offices where UNE DS1 and DS3 loops are ho longer avallable, and the routes 
between central offices where UNE DS1, DS3 and dark fiber transport are no longer available. 

CLECs will mntinue to have several oplions involving switching, loops and transport svailabb to serve 
their new customers. To this end, with regard to the combinations of switching and Coops that 
constituted UNE-P, BellSouth is offering CLECs these options: . 

8 

Short Term (6 month) Commercial Aoreernent to provide a bridge between the effective dale 
of the Order and the negotiation of a longer term commercial agrmment, 

Long Term Commercial Agreement (3 years, effective January 1,2005. whh h3nSltiOrIBl 
discounts available under those agreements executed by March 10, 2005) 

In addition, most CLECs, if not all, already have the option of ordering these former UNIEs, and 
pariiculeriy the combination of loops and switching, as resale, pursuant to existing interconnection 
agreements. 

To be clear, in the event one of the above options is not sekded and a CLEC submits 8 request for 
new UNE-P on March 17,201)5 or afler, the order will be returned to the CLEC for derfficetion and 
resubmission under one of the available options set forth above. C E C s  that have already signed a 
Commercial Agreement may continue to request new service pursuant to their Commercial Agreement. 

With regard to !he former high capacity Imp and transport VNEs, Including dark fiber and entrance 
facilities, that BellSouth is no longer obligated io offer, BellSouth has two options for CLECS to 
consider. Spec~cally, CLECs may either elect to order resate of BellSuuth's Private Line Services or 
attematively, may request Special Access service in lieu of the formar TElRiC-pr*md UNES. Any 
orders submitted for new unbundled high capam bops and unbundled dedicated Interoffice transport 

-~ 

"TRRO 4235 
''TRROq!'& A l s o x r n  19E 
WW5 B a l ~ S w l h  intarttnnedian Services 
BellSouth marks contained herein are owned by BellSouth Intelkectual Property Corporsbon. 
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in those non-impaired areas after March 11,2005, without the required certifications, wiU be returned ta 
the CLEC for clarifiation and resubmission under one of the above options. 

To obtain more information about this notification, please conbd your BellSouth contract nwOtht0r. 

Sincerely, 

ORtGINAF SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice Presidenf 
BellSouth Interconnection Services 



Be f IS o ut h I n te rc on ne ct io n Sew ices 
675 West Peachtree Street 
Atlanta, Georgia 30375 

Carrier Notification 
SN91085051 

Date: February 25,2005 

To: Competitive Local Exchange Carriers (CLEC) 

Subject: CLECs - (ProducVService) - REVISION To SN91085O39 - Triennial Review Remand 
Order (TRRO) - Unbundling Rules 

This is to advise that Carrier Notification letter SN91085039, originally posted on February 11 2005, 
has been revised to include the TRRO rule regarding High-bit Rate Digital Subscriber Line (HDSL) 
loops. Specifically, the TRRO states that DS1 loops include copper loops capable of providing HDSL 
services. 

Please refer to the revised letter for details. 

Sincerely , 

ORIGINAL SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
Bell So uth I nte rco n nect io n Services 

EXHIBJT “By’ 

02005 Interconnection S e r v k s  
BellSouth marks contained herein are owned by BellSouth Intellectual Property Corporation. 
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BellSouth Interconnection Services 
675 West Peachtree Street 
Atlanta, Georgia 30375 

Carrier Not if i ca t i o n 
SN91086039 

Date: February 25,2005 

To: Competitive Local Exchange Carriers (CLEC) 

Subject: CLECs - (ProductlService) - REVISED - Triennial Review Remand Order (TRRO) - 
Unbundling Rules (Originally posted on February 11, 2005) 

On February 4, 2005, the Federal Communications Commission (FCC) released its permanent 
unbundling rules in the Triennial Review Remand Order (TRRO). 

The TRRO has identified a number of former Unbundled Network Elements (“UNE“) that will no longer 
be available as of March 1 I ,  2005, except as provided in t he  TRRO. These former UNEs include all 
switching‘, as well as certain high capacity loops in specified central offices’, and dedicated transport 
between a number of central offices having certain ~ h a r a c t e r i s t k s , ~  as well as dark fiber4 and entrance 
facilities5. 

The FCC, recognizing that it removed significant unbundling obligations formerly placed on Incumbent 
Local Exchange Carriers (ILEC)l adopted transition plans to move the embedded base of these former 
UNEs to alternative serving arrangements6 The FCC provided that the transition period for each of 
these former UNEs (loops, transport and switching), would commence on March 11,2005.7 The FCC 
made provisions to include these transition plans in existing Interconnection Agreements through the 
appropriate change of law provisions. It also provided that rates for these former UNEs during the 
transition period would be trued up back to the effective date of the TRRO to reflect t he  increases in the 
prices of those former UNEs that were approved by the FCC in the TRRO. 

The FCC took a different direction with regard to the issue of ’new adds” involving these former UNEs. 
Wth regard to each of the former UNEs  the FCC identified, the FCC provided that no “new adds” would 
be allowed as of March 11, 2005, the effective date of the TRRO. For instance, with regard to 
switching, the FCC said, “This transition period shall apply only to the embedded customer base, and 
does not permit competitive LECs to add new customers using unbundled access to local circuit 
switching.”’ The FCC also said “This transition period shall apply only to the embedded customer 
base, and does not permit competitive LECs to add new UNE-P arrangements using unbundled access 
to local circuit switching pursuant to section 251 (c)(3) except as otherwise specified in this Order.” 
(footnote ~rn i t ted}~  

’ TRRo,qp99 
?TcRO, fl174 (DS3 loops), I78 (DS 1 loops) 

TRRO, 881 33 (dark fiber transport), 1 S2 (dark fiber joops) 
TRRO, ?I41 
TRRO, flql42 (transport), 195 (loops), 226 (switching) 
TRRO, 83143 (trmspori): 196 (loops) 227 (switching) 
TRRO, 1199 
‘ TRRO, 12.25 

’ TRRO: 17126 (DS1 transport)t 129 IDS3 transport), 

5 
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The FCC dearly intended t h e  provisions of the TRRO related to ”new adds” to be self-effectuating. 
First, the FCC specifically stated that “Given the need for prompt action, the requirements set forth 
herein shall take effect on March 11, 2005.. Further, the FCC specifically stated that its order 
would not ”, .,supersede any alternative arrangements that carriers voluntarily have negotiated on a 
commercial basis. .. ,’I“ but made no such finding regarding existing Interconnection Agreements. 
Consequently, in order to have any meaning, the TRRO’s provisions regarding “new adds” must be 
effective March I 1  , 2005, without the necessity of formal amendment to any existing Interconnection 
Agreements. Therefore, while BellSouth will not breach its Interconnection Agreements, nor act 
unilaterally to modify its agreements, t he  FCC’s actions clearly constitute a generic self-effectuating 
change for all Interconnection Agreements with regard to ”new adds” for these former UNEs .  

Thus, pursuant to the express terms of the TRRO, effective March 11, 2005, for “new adds,” BellSouth 
is no longer required to provide unbundled local switching at Total Element Long Run incremental Cost 
(“TELRIC”) rates or Unbundled Network Element-Platform (HUNE-PH) ana as of that date, Belt South wit! 
no longer accept orders that treat those items as UNEs. 

Further, effective March 11, 2005, BellSouth is no longer required to provide high capacity UNE loops, 
including copper loops capable of providing High-bit Rate Digital Subscriber Line (HDSL) 
services, in certain central offices or to provide U N E  transport between certain central offices. As of 
that date, BellSouth will no longer accept orders that treat these items as UNEs, except where such 
orders are certified pursuant to paragraph 234 of the TRRO. In addition, as of March ‘I 1, 2005, 
BellSouth is no longer required to provide new UNE dark fiber loops or UNE entrance facilities under 
any circumstances and we will not accept orders for these former UNEs. 

Prior to the effective date of the TRRO, BellSouth will provide comprehensive information to CtECs 
regarding those central offices where UNE DSI, HDSL and DS3 loops are no longer available, and the 
routes between central offices where U N E  DS?, DS3 and dark fiber transport are no longer available. 

CLECs will continue to have several options involving switching, loops and transport available to serve 
their new customers. To this end, with regard to the combinations of switching and loops that 
constituted UNE-P, BellSouth is offering CLECs these options: 

L Short Term (3-6 month) Commercial Agreement to provide 2 bridge between t h e  effective 
date of the Order and the negotiation of a longer term commercial agreement, 
Long Term Commercial A g r e e m e n t  (3 years, effective January I , 2005, with transitional 
discounts available under those agreements executed by March 10, 2005) 

In addition, most CLECs, if not all, already have the option of ordering these former UNEs, and 
particularly the combination of loops and switching, as resale, pursuant to existing Interconnection 
Agreements. 

To be clear, in the  event one ofthe above options is not selected and s, CLEC submits a request for 
new UNE-P on March 11, 2005 or after, the order will be returned to the CLEC for clarification and 
resubmission under one of the available options set forth above. CLECs that have already signed a 
Commercial Agreement may continue to request new service pursuant to their Commercial Agreement. 

With regard to the former high capacity loop and transport UNEs, incluoing dark fiber and entrance 
facilities, that  BellSouth is no longer obligated to offer, BellSouth has two options for  CLECs to 
consider. Specifically, CLECs may either elect to order resale of BellSouth’s Private Line Services or 
alternatively, may request Special Access service in lieu of the former TELRIC-priced U N E s .  Any 

” TRJXO q235 
” TRRO 7199 Also see gp 198 
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orders submitted for new unbundled high capacity loops and unbundled dedicated interoffice transport: 
in those non-impaired areas after March 11, 2005, without the required certifications, will be returned to 
the CLEC for clarification and resubmission under one of the above options. 

To obtain more information about this notification, please contact your BellSouth contract negotiator. 

Sincerely, 

ORIGNAL SIGNED 6 Y  JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
Be IlSo uth Interconnection Services 

02005 BellSouth tnterconnection ScwCZS 
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R-1. DOCKET NO. 19342-U: Generic Proceeding to Examine Issues Related to 
BellSouth’s Obligations to Provide Unbundled Network Elements: Consideration of Staffs 
Recommendation regarding MCI’s Motion for Emergency Relief Concerning UNE-P Orders, 
(Leon Bowles) 

Summan, of Staff Recornmendation 
1, Parties must abide by the change of law provisions in their interconnection agreements to 

implement the terns of the Triennial Review Remand Order (“TRRO“). 

2. 

3. 

Issues related to a possible true-up mechanism should be decided at a later time. 

Issues related to BellSouth’s obligations to continue to provide mass mmket unbundled 
local switching under either Georgia law or section 271 should be resolved by the 
Convnission in the regular course of this docket. 

Background 

On February 21, 2005, MCI MetroAccess Traflsmission Services, LLC (“MU’) filed 
With the Georgia Public Service Comrnission (“Commission”) a Motion for Emergency Relief 
Concerning UNE-P Orders (“Motion”). The Motion asked for the following relief: 

(1) Order BellSouth to continue accepting and processing MCf’s unbundled network 
platform (YJNE-I”’) orders under the rates, terms and conditions of the Agreement; 

( 2 )  Order BellSouth to comply with the change of law provisions of the Agreement 
with regard to the implementation of the TRRO; 

Order such further relief as the Commission deems just and appropriate. 

BellSouth Telecommunications, hc .  filed its Response in Opposition (“Response”) on February 
23,2005. 

MCI’s Motion was in response to Carrier Notification Letters received from BellSouth 
Telecommunications, Inc. (“BellSouth”). The Carrier Notificatjon Letters, in turn, were in 
response to the Februv  4, 2005, Triennial Review Remand Order issued by the Federal 
Communications Commission (“FCCy’). The FCC determined on a nationwide basis that 
incumbent local exchange carriers (“EECs”) are not obligated to provide unbundled local 
switching pursuant to section 25 1 (c)(3) of the Federal Telecommunications Act (“Federal Act”). 
(TRIIO 7 199). For the embedded customer base, t h e  FCC adopted a twelvemonth transition 
period, but specified that this transition period would not permit competitive LECs (“CLECs”) to 
add new customers using unbundled access to local circuit switcking. Id. 

MCI asserted that its interconnection agreement with BellSouth includes a provision that 
specifies the necessary steps to be taken h-i the event of a change in law. (Motion, p, 4). MCI 



states that on February 8, 2005, and then on February 11, 2005, it received from BellSouth 
Carrier Notification Letters stating that as a result of the Triennial Review Remand Order 
(“TRRO”) it was no longer required to provide unbundled local switching at Total Element Long 
Run Incremental Cost rates or unbundled network platform and as ofthat date, BellSouth will no 
longer accept orders that treat those items as unbundled network elements. Id. at 7-8. 

On February 18,2005, MCI sent a letter to BellSouth asserting that the actions referenced 
in its Canier Notification Letters would constitute breach of the pades’ agreement. Id. at 8. 
Specifically, MCI claims that the actions would breach the agreement (i) by rejecting tTNE-P 
orders that BellSouth is obligated by the Agreement to accept and process; and (ii) by refbsing to 
comply with the change of law procedure established by the Agreement. Id. at 1. MCI argues 
that the TRRO does not purport to abrogate the parties’ rights under their interconnection 
agreement. Id. at 6. Therefore, MCI contends that BellSouth is required to follow the steps set 
forth in the parties’ interconnection agreement. Id. at 9. The change of law provision states that 
in the event that “any effective and applicable . . . regulatory . . . or other legal action materially 
affects any material terms of this Agreement . . . or imposes new or modified ri&ts or 
obligations on the Parties . . . MCIm or BellSouth may, on thirty (30) days written notice . . . 
require that such terms be renegotiated, and the Parties shall renegotiate in good faith such 
mutually acceptable new terms as may be required.” (Agreement, Part A, $2.3.) 

MCI also argues that BellSouth is obligated to provide W - P  under state law, Id. at 10. 
Finally, MCI states that section 271 of the Federal Act independently supports MCT’s right to 
obtain UNE-P from BellSouth at the just and reasonable rates set forth in the Agreement. Id. at 
14. 

BellSouth Response 

BellSouth argues that the TRRO is self-effectuating and that as of March 11, 2005 
(effective date of TRRO), it does not have any obligation to provide unbundled mass market 
local switching. (Response, p. 3). BellSouth construes the TRRO to abrogate the change of law 
provisions of the parties’ agreements. BellSouth argues that under the Mobile-Sierra doctrine 
the FCC has the authority to negate any contract terms of regulated carriers, under the condition 
that it makes adequate public findings of interest. Id. at 5 .  

BellSouth argues that MCI is not entitled to UNE-P under state law. First, BellSouth 
argues that the Commission has not held the necessary impairment proceedings. Id. at 8-9. 
Second, BellSouth argues the Commission is preempted from granting the relief sought by MCI 
on this issue. Id. at 9-11. Third, BellSouth states that state law does not provide for the 
combination of unbundled network elements. Id. at 11. 

Finally, BellSouth rebuts MCI’s section 27 1 arguments. BeJlSouth claims that although 
it is obligated to provide unbundled local switching under section 271, switching under this code 
section is not combined with a loop, is subject to exclusive FCC jurisdiction and is not  provided 
via interconnection agreements. Id. 
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Staff Recommendation 
I 
i 

1. Parties must abide by the change of law provisions in their interconnection agreements to 
implement the terms of the Triennial Review Remand Order (“TRRO”). 

At this time, there is no dispute between the parties as to the meaning or purpose of the 
change of law provision. The difference between the pkrties is over whether the TRRO alters the 
parties’ rights under their interconnection agreement. That is, whether the TRRO should be 
construed to negate the change of law provision so that as of the effective date of the TRRO the 
parties rights under their agreement change. The first step in this analysis is to determine 
whether the FCC has the authority to issue an order that would alter the parties’ rights under the 
interconnection agreements. If thh question is answered in the dfimative, then the next 
question is whether the FCC exercised that authority in fhe TFU20 with regard to the change of 
law provision. 

BellSouth cites to the Mobile-Sieira doctrine in its Response. This doctrine allows for 
the modification to the terns of a contract upon a finding that such modification will serve the 
public need, and it has been held that the FCC has the authority to employ the doctrine. Cable &r 
Wireless, P.L.C. v. FCC, 166 F.3d 1224, 123 1-32 (D.C. Cir. 1999). Therefore, it appears that the 
answer to the first question is that the FCC does have the authority under the proper 
circumstances to amend agreements between private parties. 

In order to determine whether the FCC intended to employ the doctrine in this instance it 
is necessary to examine more closely what is required for its application. In a case involving the 
Federal Energy Regulatory Commission, the D.C. Circuit Court of Appeals held that it is a 
violation of the Mobile-Sierra doctrine for an agency to modify a contract without “making a 
particularized finding that the public interest requires modification . . .” Atlantic City Electric 
Company, et al. v. FERC. et al., 295 F.3d 1, 40-41 (2002). In Texaco hc. and Texaco Gas 
Marketing Inc. v. FERC et al., 148 F.3d 1091 (1998), the Court of Appeals for the D.C. Circuit 
expanded on the high public interest standard necessary to invoke the Mobile-Sierra doctrine. 
The Court explained that the finding of public interest necessary to override the terms of a 
contract is “more exacting” than the public interest that FERC served when it promulgated its 
rules. 3 48 F.3d at 1097. The Court held that the public interest necessary to alter the terms of a 
private contract “is significantly more particularized and requires analysis of the manner in 
which the contract harms the public interest and of the extent to which abrogation or refonnation 
mitigates the contract’s deleterious effect.” Id. Therefore, in order to determine whether the 
FCC intended to invoke the Mobile-Sierru doctrine, it is necessary to examine the analysis, if 
any, that the FCC conducted to decide whether modification of the agreements satisfied the 
public interest. 

BellSouth’s Response does not include a single reference to a statement in the TRRO that 
modification of the agreements was the public interest, much less a citation to analysis of why 
such reformation would be in the public interest. In fact, BellSouth does not cite to m y  express 
language in the TRRO at a13 that says fhal the FCC intends to reform the contracts. Instead, 
BellSouth quotes the FCC’s statement that the transition period “shall apply only to the 
embedded customer base, and does not permit competitive LECs to add new customers using 



! 

unbundled access to local circuit switching.” (BellSouth Response, p. 4, quoting TRRO 199). 
BellSouth follows th is  quotation with t h e  question, “How much clearer could the FCC be?” 
(Response, p. 4). The answer to this question is provided in the very order cited by BellSouth 
later in its brief for support that the FCC has the authority to invoke the Mobile-Sierra doctrine. 
In its First Report and Orde,., prior to addressing contracts between ILECs and commercial 
mobile radio service providers, the FCC explained the basis for its authority to modi@ contracts 
when such modifications served the public interest. BellSouth cites to no language in the TRRO 
even approaching that level of clarity. 

Even if the strict standard did not apply, the T W O  could not be read to abrogate the 
rights of the parties related to the change in law provisions of their agreements. To the contrary, 
parties are directed to implement the rulings of the TRRO into their agreements through 
negotiation. 

We expect that incumbent LECs and competing carriers will implement the 
Commission’s findings as directed by section 252 of the Act. Thus, carriers must 
implement changes to their interconnection agreements consistent with our 
conclusions in this Order. We note that the failure of an incumbent LEC or a 
competitive LEC to negotiate in good faith under section 25 1 (c)(l) of the Act and 
our implementing rules may subject that party to enforcement action. Thus, the 
incumbent LEC and competitive LEC must negotiate in good faith regarding any 
rates, terms and conditions necessary to implement ow rule changes. We expect 
that parties to the negotiating process will not unreasonably delay implementation 
of the co~iclusions adopted in thk Order. We encourage the state commissions to 
monitor this area closely to ensure that parties do not engage in unnecessary 
delay. 

(TRRO 233, footnotes omitted). 

If the FCC had not intended for parties to negotiate amendments related to their interconnection 
agreements related to new customers, then it seems likely that it would have made that exception 
clear in the above paragraph. 

To support its position, BellSouth first cites to a portion of the order that states the 
requirements of the TRRO shall take effect March 11, 2005. (BellSouth Response, p. 2, citing 
TmO,  7 235). However, exmination of that paragraph makes it clear that all the FCC is 
addressing is that the TRRO would be effective March 11, 2005, “rather than 30 days after 
publication in the Federal Register.” (TRRO, 7 235). It is not reasonable to construe this 
language as indicative of intent to abrogate the parties’ interconnection agreements. Next, 
BellSouth claims that the FCC expressly stated that the TRRO would not supersede “my 
alternative arrangements that carriers voluntarily have negotiated on a commercial basis . , .” 
@ellSouth Response, pp. 2-3, quoting TRRO 1199). BellSouth reasons that the express 
exemption for commercial agreements must mean that t he  lack of exemption for conflicting 
provisions in interconnection agreements means they are superseded. (Response, p.3). The flaw 
in Be13SoutEl‘s analysis is that it fails to characterize the TRRO correctly. The FCC did not state 
that the TRRO would no1 supersede the comnlercial agreements; it stated that the transition 
yer-z~d would not supersede the commercial agreements. (TRRO, 7 199). Nothing about the 



transition period has any bearing on the application of the change of law provision to the 
question of “new adds” after March 11, Consequently, supersession is not an issue between the 
transition period and this application of the change of law provision. 

BellSouth also relies upon the use of the tern “self-effectuating” h paragraph 3 of the 
TRRO. However, BellSouth does not characterize this paragraph accurately. BellSouth states 
that the use of the tern “self-effectuating” refers only,to “new adds.” (Response, p. 2).  That is 
not a distinction the FCC makes. The FCC simply states that the impairment framework is, inler 
alia, “self-effectuating.” (TRRO, 73). BellSouth must acknowledge that for the embedded 
customer base subject to the transition period the order recognizes the need for negotiations to 
implement the provkions into interconnection agreements. Therefore, unless it can link the 
FCC’s use of the tern “self-effectuating” solely to the ‘hew adds,” its argument cannot prevail. 
It cannot do so convincingly; however, and its argument on this issue must fail. 

Finally, the S td f s  recommendation is consistent with the Co&ssion’s decision in 
Docket No. 14361-U related to the effective date of the rates in that proceeding. In its 
September 2,2003 Order on Reconsideration, the Commission held that “the rates ordered in the 
Cornmission’s June 24, 2003 Order are available to CLECs on June 24, 2003, unless the 
intercoiznection ugreenzenl indicates that the parties intended otherwise.” (Order on 
Reconsideration, p. 4) (emphasis added). That this ordering paragraph contemplated 
consideration of change of law provjsjons was demonstrated in Docket No. 176SO-U, Complaini 
of AT&T Conzmunicafioiis of the Soutberii States, LLC of the Southern States, LLC Against 
BeIISozrtli Teleco?nmunications, Inc. h its Order Adopting Hearing Officer’s Initial Decision, 
the Commission concluded that the change of law provision in the parties’ interconnection 
agreement applied, and justified an effective date other than June 24, 2003. h its brief in that 
docket, BellSouth, then in a position to benefit from the application of the change of law 
pvision,  stated that, “The change-in-law provision contains specific steps which the parties 
must follow to change the terms, when a regulatory action materially affects any material terms 
of the Agreement.” (BellSouth Brief in Support of its Motion to Dismiss and Response to 
Complaint and Request for Expedited Review, p. 3). The Cornmission agreed with this 
argument raised by BellSouth in that docket. The Staff believes that it would be consistent to 
apply that reasoning in this instance as well. 

2. Issues related to a possible true-up mechanism should be decided at a later time. 

Staff recommends that the Commission defer ruling on the question o f  a true-up 
mechanism until after it has had the opportunity to consider the issues more closely. This matter 
is being brought before the Commission on an expedited basis. While it is necessary for the 
Cornmission to resolve the issue related to the change of law provisions prior to March 1 1,2005, 
the same urgency does not apply to the issue of a true-up mechanism, Prior to voting on this 
issue, it may be of assistance for the Commission to confirm that it has the benefit of all the 
xprnents related to the appropriateness and operation of a trie-up mechanism as well as any 
other potential issues involved. Staff intends to bring ths  issue back before the Commission in a 
timely manner. 



3. Issues related to BellSouth’s ob’figations to continue to provide mass market unbundled 
local switching under either Georgia law or section 271 should be resolved by the 
Commission in the regular course of k s  docket. 

The Order Injtiating Docket set forth among the issues to be addressed: %whether 
BellSouth is obligated to provide Unbundled Network Elements (“UNEs”) under section 271 of 
the Telecommunications Act of 1996,” and “whether BellSouth is obligated to provide UNEs 
under Georgia State Law.” Because those issues as well do not need to be decided prior to 
March 11, the Staff recommends that the Commission decide those issues in the regular course 
of this docket. 
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