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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSlON 

In re: Pctition Tor ratc incrcasc by 
Progress Encrgy Florida, Inc. Docket NO. 050078-El 

J‘K(JGKES%~I\. 9 

COUNSEL’S FIRST MOTION TO COMPEI, PRODUCTION OF DOCUMENTS 

Progrcss Energy Florida, Inc. (“PEF”) responds to thc Officc of Public Counscl’s 

(“OPC’s”) First Motion to Compcl Procluction of Documcnts as follows: 

I .  On May 1 I ,  2005, PEF rcccivcd Rcqucst for Production No. 1 10 Tram OPC, which 

rcqiiircd PEF to providc “a complete copy of the most recent industry surveys associatcd with 

depreciation statistics in the possession o r  tlie Company and/or its outside consultant who 

p c r fo rni cd t 11 c d c p rec i at i on s t id y .” 

2. I n  its rcsponsc to this reqiicst for prodiiction. PEF placed two dcprcciation sluilics. 

cntitlcd “AGAIEEI Survey of Deprcciation Statistics: 2003 Results for Elcctric Conipunics” and 

“A Survcy of Dcpreciation Statistics,” on its privilcgc log and did not producc tlicsc cloctimcnls 

bccausc tlicsc sludics arc siibjcct to a confidcntiality provision which rcquircs PEF to give notice 

to tlic owncr of tlie information i n  the study and obtain conscnt from such owncr bcfore such 

docunicnts arc produccd to any third party. 

3. PEF contaclcd the American Gas Association (“AGA”) and tlic Etlison Elcctric 

Institutc (“EEI”) to comply with its obligations rcfcrred to above. Micliacl Murray, gcncral 

counsel for AGA, and Bruce Brown, rcprcscntative for EEI, subsequcntly indicatcd that ncitlier 

AGA nor EEI would conscnt to tlic production of thc dcprcciation studics at issuc. Accordingly, 

to abide by its obligations to AGA and EEI, PEF infoniicd OPC that AGA and EEI nwuld not 



givc P E F  pcrniission to producc the docunicnts at issue. Commensuratc with this notilicntion, 

P E F  also provided OPC a copy of thc document setling forth PEF‘s aforcmctitioncd ubligatioils 

to AGA and EEI.  

4. After OPC was notified of the response PEF received from AGA and EEI,  OPC liled 

tlic instant motion to compcl. In that motion. OPC first erroncously argucs that thc docuiiicnrs at 

issue should bc produccd because, according to sonic non-idcnti ficd discovcry rcsponsc 

supposcdly provided by PEF, PEF’s depreciation consultant posscsscd thc dociimcnts at  tlic time 

hc prcparcd PEF’s dcpreciation study. OPC rtirthcr argues that thcir cxpcrt witncss, Mr. Pous, 

Iias rcviewcd past versions ofthis survcy, but Mr.  Pous does not suggcst tha t  hc has rcvieLvcd t l ic 

vcrsions of thc studics at issuc hcre. Filially, OPC a r y c s ,  again without t l iu  iisc ofa11j 

s tip port i ng doc ti mcn t a t io n , t Iia t the doc ti iii cn I s at i ss 11 c c o 11 t ai 11 p lib I i c I y a \!a i  I a b  I c i n loi-iii ;I t io 11 . 

irrcspcctivc of  PEF’s obligations to AGA and EEI to kcep all tlic information in  the documents 

confidcntial. 

5 .  This Commissiol1 should not compcl PEF to producc thcsc studics, bccausc tlicy 

contain scnsitivc, proprictary busiticss itifonnation rclating to other iitilitics throughout the 

country, and thc disclosurc of such infomiation, cvcn pursuant to a confidcntiality agrccmcnt. 

may be hat-mfiil to AGA and EEI members. As noted in  tlic dociiment scttiiig forth a 

participant’s obligations with respect to thcsc studics, the integrity of the dcprcciation stiitiics a t  

issue dcpcnds 011 the absolute and complete confidentiality of thc inromiation provided in thcsc 

studics. Without assurance that no outside parties will havc access to thc infomiation at issue, 

PEF and other iitilitics may not be \ v i I l i i i ~  to particip;itc in  the dcprcciaLion stt idics at all, foi- fear 

t Iiat con li dent i a I a11 d p I-o pri et ary i ti foi-m at i o ti \vi I 1  bc d i sc I oscd to t hc p 11 b I i o . 
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6. PEF has strictly maintained tlie confidentiality of the stiidics at issue. PEF has not 

shared the infomiation contaiiicd in  the studies with any outside party. PEF’s dcprcciation 

cxpcrt docs not havc and has not relied on thesc depreciation studies. While PEF has produced 

cxtcnsivc dcprcciatioii information rcgarding PEF in  this procccding, PEF Iias not provided 

anyonc any noli-PEF iiifoimiation from the studies, and PEF should no1 bc conipcllcd to prodticc 

confidcntial and proprietary information rcgarding third parties that are not pallies to or invol\.cd 

in this proceeding. 

7. I n  summary, the studics at issue contain confidential business information rclatcd to 

other utilitics from around tlic country that PEF should not bc forccd to disclose. Tlic integrity 

and cfficacy of tlicsc dcprcciation studies dcpend upon all participants bcing assurcd t l in l  Llic 

information submitted to the study will bc strictly maintained as confidcntial, and OPC has not 

shown why this non-PEF data should be produced in contravention ofthcsc assuranccs. 

Accordingly, PEF urges the Commission to deny this motion to compel production of tlie 

depreciation studics at issue, givcn thc proprietary and confidcntial nature of tlic inforniation 

contaiiicd in these studics. 

Whcrcforc, PEF rcqiicsts that this Motion to Compcl bc dcniccl, iind tha t  PEF  1101 bc 

compclled to produce tlic dcprcciation studics at issue to OPC. 

R. ALEXANDER GLENN 
Dcpiity General Counscl - Florida 
PROGRESS ENERGY SERVICE 
COMPANY, LLC 
100 Ccntral Avenuc, Stc. 1 D 
St. Petersburg, FL 33701 

yflorida Bar No. 622575 
, ’JAMES MICHAEL WALLS 
’ Florida Bar No. 0706272 

JOHN T. BURNETT 
Florida Bar No. 173304 
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Telephone: (727) 820-5587 
Facsimilc: (727) 820-55 19 

DIANNE M. TRIPLETT 
Florida Bar No. 087243 1 
CARLTON FIELDS, P.A. 
Post Office Box 3239 
Tampa, FL 33601-3239 
Telephonc: (81 3) 223-7000 
Facsiniilc: (813) 229-4133 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that  a truc and corrcct copy of thc forcsoiiig has bccn liiriiishctl 

qT k- clcctronically and via  U.S. Mail this __ day of’ Aiigirs}, 200;) to all counscl ofrccord ;IS 
/ I  

indicatcd bclow. 

,&’At toniey 
1 :  

t i  

Jennifer Brubakcr /, 
Fclicia Banks 
Jennifer Rodan 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulcvard 
Tallahassee, FL 32399-0850 

Harold McLcan 
Office of the Public Counsel 
c/o The Florida Lcgislatiirc 
1 1 1  W .  Madison Strcct, Room 812 
Talld1iisscc. FL 32300- I300 

Mikc B. Twoniey 
P.O. Box 5256 
Tallahassee, FL 323 14-5256 
Counsel for AARP 

Robert Sche ffcl Wright , 
John T. LaVia, 1 1 1 ,  
Landers & Parsons, P.A. 
310 Wcst Collegc Avcnue (ZIP 32301) 

John W. McWhirtcr. Jr. 
McWhirrcr, Recvcs. Davidson, Kaufinan 

400 North Tampa Strcct, Stc. 2450 
Tampa, FL 33601 -3350 

Timothy J .  Perry 
McWhirtcr, Rccvcs, Davidson, Kaufiiian 
& Arnold, P.A. 

1 17 South Gadsdcn Strcct 
Tallahasscc, FL 32301 
Counsel for Florida lndustrinl Power 

I 

& Arnold, P.A. 

-and- 

Users Group 

C. Everctt Boyd, Jr. 
Sutherland Asbill & Brennan LLP 
2282 Killeani Center Blvd. 
Tallahassee, FL 32309 

James M.  Bushee 
Daniel E. Frank 
Andrew K. Soto 
Sutherland Asbill & Brennan LLP 
1275 Pennsylvania Avenue, N.W. 
Washington. DC 20004-24 I5 
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I Post Office Box 271 
Tallahassee, Florida 32302 
Counsel for Florida Ketail Federation 

Alan R. Jenkins 
McKenna Long & Aldridge LLP 
Une Peachtree C cnter 
303 Peachtree Strcct, Suite 5300 
Atlanta. Georgia 30308 
Counsel for the Commercial Group 

Christopher M.  Kisc, Solicitor General and 
Jack Shrcve, Senior General Counsel 
OFFICE OF THE ATTORNEY GENERAL 
The Capitol-PLOI 
Tallahassee, Florida, 32399- 1050 

Counsel for the Attorney General 

Richard A. Zambo 
Richard A. Zanibo, P.A. 
2336 S.E. Ocean R o u l e ~ ~ a r d ,  #300 
Stuart, Florida 34990 

-and- 

I 

Karin S. Torain 
x ' s  Ad ni~nistration, . . ( U b A )  , Inc. 
Suite 400 
Skokie blvd. 
Northbrook, IL 60062 

Counsel for White Springs 

. 
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