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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition to establish generic docket to ) 
consider amendments to interconnection ) 
agreements resulting from changes in law, ) 
by BellSouth Telecommunications, Inc. ) 

Docket No. 041269-TP 

Filed: August 22,2005 

EMERGENCY MOTION OF SUPRA TELECOMMUNICATIONS 
AND INFORMATION SYSTEMS, INC. TO REQUIRE BELLSOUTH 

TELECOMMUNICATIONS, INC. TO EFFECTUATE 
ORDERS FOR SUPRA’S EMBEDDED CUSTOMER BASE 

Supra Telecommunications and Information Systems, Inc. (“Supra”), moves this Plorida 

Public Service Commission (“Commission”) for an emergency declaratory ruling regarding the 

treatment to be given to unbundled network element (VNE“) orders submitted on behalf of 

Supra’s embedded customer base during the transition period ordered by the Federal 

Communications Commission (“FCC”)’. In support of its motion, Supra states as follows: 

INTRODUCTION AND BACKGROUND 

On May 5 ,  2005, this Commission issued its Order Denying Emergency Petitions2 (the 

“Order”) and stated that “as of March 11, 2005, requesting carriers may not obtain new local 

switching as an unbundled network element.” This order does not clearly define how to treat a 

requesting carriers UNE orders on behalf of customers that are not new customers, but that are 

already a part of a CLEC’s “embedded customer base.” Although the TRRO indicates that 

Section 251 UNEs are to remain available to serve CLEC “embedded base” customers, this 

Commission’s Order is not clear on the point and BellSouth Telecommunications, Inc. 

(“BellSouth”) has interpreted the Order to mean that BellSouth is not required to process orders 

See In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers, Order on Remand, WC Docket No. 04-313, CC Docket No. 01-338 (Feb. 4,2005) (the “Triennial Review 
Remand Order” or “TRRO”). 

I 

2 Order No. PSC-05-0492-FOF-TP 
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submitted on behalf of customers who are already in Supra’s embedded customer base. Supra 

has over 200,000 customers in its embedded customer base which have been and continue to be 

affected by this issue and, therefore, respectfully requests the Commission to issue a ruling 

declaring that BellSouth must continue to accept Section 251 UNE orders submitted to serve 

Supra’s embedded customer base until a new agreement is negotiated between the parties or until 

the FCC-mandated transition period expires, whichever occurs first. 

ARGUMENT 

The TRRO does not permit BellSouth to refuse Section 251 UNE orders submitted for 

the purpose of serving customers in a CLEC’s “embedded customer base.” This Commission 

should interpret the FCC Order according to its plain language and intent, preserving Section 251 

UNEs for existing CLEC customers and thereby avoiding the disruption of service which would 

otherwise occur but for the one-year transition period provided for by the FCC. 

Explicit in the FCC’s explanation that its one-year transition period includes continued 

provisioning of UNE-P at TELRIC plus one dollar for embedded “customers” is the intention 

that “customers”, rather than “lines”, are to be given the benefit of the one-year transition period: 

Finally, we adopt a transition plan that requires competitive LECs to submit 
orders to convert their UNE-P customers to alternative arrangements within 
twelve months of the effective date of this order. This transition period shall 
apply only to the embedded customer base ... During the twelve-month 
transition period, which does not supersede any alternative arrangements that 
carriers voluntarily have negotiated on a commercial basis, competitive LECs will 
continue to have access to UNE-P priced at TELRIC plus one dollar until the 
incumbent LEC successfully migrates those UNE-P customers to the 
competitive LECs’ switches or to alternative access arrangements negotiated by 
the  carrier^.^ 

We also note that concerns about incumbent LECs’ ability to convert the 
embedded base of UNE-P customers in a timely manner are rendered moot by 

TRRO at para. 199 (Emphasis added). 3 
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the transition period we adopt in this order.. ..within that twelve-month 
[transition] period, incumbent LECs must continue providing access to mass 
market unbundled local circuit switching at a rate of TELRIC plus one dollar for 
the competitive LEC to serve those customers until the incumbent LECs 
successfully convert those customers to the new  arrangement^.^ 

The TRRO, at paragraph 29, also specifically provided that CLECs are on notice that 

they may not “add new customers at these [Section 2511 rates,” thereby again distinguishing 

new customers from new services for existing customers. 

Numerous utility commissions, while ending CLEC access to Section 251 UNES for new 

customers, have nonetheless ordered incumbent carriers to continue providing mass-market local 
~ 

~ ~~ ~ ~~ 
~ ~~~ ~ 

~ ~ ~~~ 

circuit switching and UNE-P combinations, including moves, adds, and changes, to serve 

CLECs’ existing customers. Excerpts from utility commission orders follow: 

Finally, there is a question of how far the ban on “new adds” should extend as 
applied to the embedded customer base. The Commission believes the better 
view is that LECs like BellSouth should continue to process orders for the 
existing base of CLP customers pending completion of the transition 
process.. . .[T]he Commission believes that the bright line that the FCC was 
drawing was between those inside the embedded customer base and those outside 
of it. After all, the TRRO focuses on the “embedded customer base,” not on 
existing access lines. The Commission does not believe that i t  was the FCC’s 
intent to impede or otherwise disrupt the ability of CLPs to adequately serve their 
existing base of customer in the near term.. .. [Tlhese customers would be baffled 
and impatient if they were to discover that adding a new line or even simply a 
new feature in the near term was impossible with their current provider. They 
may very well lose confidence in that provider. This is not good for competition 
which is the overarching purpose of the Telecommunications Act.’ 

***** 

The CLEC Coalition argues the “embedded customer base” referred to in the 
TRRO to which the transition period applies refers to customers, not existing 
lines. . . . SWBT takes the opposite position, arguing that the embedded customer 
base to which the transition period applies does not permit the CLEC to add new 

TRRO at para. 216 (Emphasis added). 

In the Matter of Complaints Against BellSouth Telecorrimunications Inc. Regarding Implementation of the 
Triennial Review Remand Order, Docket No. P-55, Sub 15.50, at 12 (North Carolina Utilities Commission 
April 25,2003, a copy of which is attached hereto as Exhibit A. 

4 

5 
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elements.. . . The commission agrees with the CLEC Coalition regarding the 
meaning of “embedded customer base.” ... [Blased on the language of the 
regulation adopted by the FCC’s TRRO ... it is the intent of the FCC that the 
transition period apply to customers, not lines.6 

***** 

ILECs must honor new orders to serve a CLEC’s embedded customer base.7 

***** 

...[ Ulntil a final determination of this issue, SBC Texas shall have an obligation 
to provision new UNE-P lines to CLECs’ embedded customer base, including 
moves, changes, and additions of UNE-P lines for such customer base at new 

ical locanons. R 

***** 

...[ T]he intent of the TRRO requires SBC Indiana, for the duration of the 
transition period, to honor UNE-P orders for a CLEC’s embedded customer base 
in a manner consistent with SBC Indiana’s processing of such orders prior to the 
effective date of the TRR0.9 

As the Indiana Utility Regulatory Commission so succinctly explained: 

The discussion in g[g[ 226 and 227 of the TRRO provides clear direction 
that a purpose of the twelve month transition period is to allow for an 
undisruptive period in which a CLEC’s existing UNE-P customers can 
continue with that type of service arrangement while the CLEC converts 
these customers to an alternative service arrangement. It also seems clear 

In the Matter of a General Investigation to Establish a Successor Standard Agreement to the Kansas 271 
Interconnection Agreement, Also Known as the K2A, Docket No. 04-SWBT-763-GIT, at 5 (Kansas State 
Corporation Commission, March 10, 2005), a copy of which is attached hereto as Exhibit B. 

6 

7 

8 

9 

Application of Competitive Local Exchange Carriers to Initiate a Commission Investigation of Issues 
related to the Obligation of Incumbent Local Exchange Carriers in Michigan to Maintain Terms and 
Conditions for Access to Unbundled Network Element or other Facilities Used to Provide Basic Local 
Exchange and Other Telecommunications Services in Tariffs and Interconnection Agreements Approved by 
the Commission, Pursuant to the Michigan Telecommunications Act, the Telecommunications Act of 1996, 
and Other Relevant Authority, Case No. U-14303 (and consolidated cases), at 9 (Mich. P.S.C. March 29, 
2005), a copy of which is attached hereto as Exhibit C. 

Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement, 
Docket No. 28821 (TX P.U.C. March 16,2005), a copy of which is attached hereto as Exhibit D. 

Complaint of Indiana Bell Telephone Company, Inc. d/b/a SBC Indiana for Expedited Review of a Dispute 
With Certain CLECs Regarding Adoption of an Amendment to Commission Approved Interconnection 
Agreements, Cause NO. 42749 (Indiana Regulatory Commission, June 13, 2005), a copy of which is 
attached hereto as Exhibit E. 
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that by allowing this exception to the elimination of UNEP a s  of March 
11, 2005, the FCC intended for a CLEC to have an unencumbered 
opportunity to continue to serve its embedded customer base after the 
transition period. A reasonable way to ensure this opportunity is to allow 
for the continuation of “business as usual” for these existing UNE-P 
customers during the transition period. It is neither unusual nor 
unreasonable for a UNE-P customer to request a move, change, or add to 
its existing service arrangement, such as the addition of a fax line or a 
move to a different location. However, if the CLEC provider is unable to 
secure this addition or move from the ILEC then the CLEC’s embedded 
customer base has been disrupted and the CLEC stands a chance of losing 
that customer.” 

BellSouth has denied Supra the ability to provide its embedded base customers with new 

UNE-P lines.” BellSouth has denied Supra the ability to provide its embedded base customers 

with requested location changes.I2 These, and any such disruptions, to the CLEC’s embedded 

customer base is unnecessary, anti-competitive, and is in violation of the FCC’s explicit 

instruction in the TRRO to continue for one year Section 251 UNE-P access for CLECs’ 

“embedded customer base.” 

As recently as August 1, 2005, the Public Service Commission of South Carolina in 

Docket No. 2004-316-C issued an orderI3 regarding this very issue. At pages 6 and 10, the South 

Carolina Commission instructed BellSouth to continue handling “with alacrity” orders for 

moves, adds, and changes to serve the “embedded customer base” of UNE-P customers. This is 

the same relief requested by Supra. Supra and its embedded base customers have been and 

Id. 10 

11 See Affidavit of David Nilson attached hereto as Exhibit F. 

See Affidavit of David Nilson attached hereto as Exhibit F. 12 

13 In Re: Petition of BellSouth Telecommunications Inc. to Establish a Generic Docket to Consider 
Amendments to Interconnection Agreements Resulting from Changes of Law, Docket NO. 2004-3 16-C 
(South Carolina Public Service Commission, Aug. 1, 2005), a copy of which is attached hereto as Exhibit 
G. 
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continue to be harmed by BellSouth’s refusal to handle such orders. As such, immediate relief is 

respectfully requested. 

CONCLUSION 

For the foregoing reasons, Supra respectfully requests that this Commission immediately 

enter an order declaring that, pursuant to the plain language of the TRRO, as well as to the 

FCC’s policy to avoid disruption to CLECs and to their “embedded customer base” during the 

specified transition period, BellSouth may not refuse to process Section 25 1 UNE orders to serve 

Supra’s embedded customer base. 

Respectfully submitted, 

Steven B. Chaiken 
Brian Chaiken 
SUPRA TELECOMMUNICATIONS AND 
INFORMATION SYSTEMS, INC. 
2901 SW 149* Ave., Suite 300 
Miramar, Florida 33027 

Dated: August 22,2005 
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CERTIFICATE OF SERVICE 

I, Steven B. Chaiken, do hereby certify that I have, on this 19* day of August 2005, 
caused to be served upon the following individuals, by first class U.S. mail, postage prepaid, a 
copy of the foregoing: 

Florida Cable Telecommunications Association, Inc. 
Michael A. Gross 
246 E. 6th Avenue 
Suite 100 
Tallahassee. FL 32303 

Alan C. Gold, P.A. 
Alan C. GoldJames L. P a r a d 7  
Gables One Tower 
1320 South Dixie Highway, Suite 870 
Coral Gables, FL 33 146 

~ ~~ ~~~~ ~ ~ ~~~ 

AT&T 
Sonia Daniels 
1230 Peachtree Street, NE 
4th Floor 
Atlanta, GA 30309 

A T&T Communications of the Southern States, LLC 
Tracy Hatch, Esq. 
101 North Monroe Street, Suite 700 
Tallahassee, FL 32301 

Azul Tel, Inc. 
2200 South Dixie Highway, Suite 506 
Miami, FL 33133-2300 

BellSouth Telecommunications, Inc. 
N. Whitem. LackeyE. Edenfield/M.Mays 
c/o Ms. Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301-1556 

Casey Law Firm 
Bill Magness 
98 San Jacinto Blvd., Suite 1400 
Austin. TX 78701 
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Covad Communications Company 
Charles (Gene) Watkins 
1230 Peachtree Street NE, Suite 1900 
Atlanta, GA 30309 

FCCNCompSouth (Moyle) 
Vicki Gordon Kaufman 
c/o Moyle Law Firmstreet 
1 18 North Gadsden Street 
Tallahassee, FL 32301 

FDN Communications 
Matthew Feil, Esq. 
2301 Lucien Way, Suite 200 
Maitland, PL ?2 / 3  I 
_ _ . .  1 - -- 

Florida Municipal Power Agency 
Jody Lamar Finklea 
P.O. Box 3029 
Tallahassee, FL 32315-3029 

GRUCom 
Raymond 0. Manasco, Jr. 
P. 0. Box 147117, Station A-138 
Gainesville, FL 326 14-7 1 17 

1TC”DeltaCom 
Ms. Nanette Edwards 
7037 Old Madison Pike, Suite 400 
Huntsville, AL 35806 

MCI 
Dulaney O’Roark 111, Esq. 
6 Concourse Parkway 
Suite 600 
Atlanta, GA 30328 

MClmetro Access Transmission Services LLC 
Ms. Donna C. McNulty 
1203 Governors Square Blvd., Suite 201 
Tallahassee, FL 32301-2960 

Messer Law Firm 
Floyd R. Self 
P. 0. Box 1876 
Tallahassee, FL 32302-1876 
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NuVox/NewSouth/Xspedius/KMC Telecom (Kelley) 
J.Heitmann/B. MutschelknadS. Kassman 
c/o Kelley Law Firm 
1200 19th St., NW, Suite 500 
Washington, DC 20036 

NuVox/NewSouth/Xspedius/KMC Telecom (Messer) 
Norman H. Horton, Jr. 
c/o Messer Law Firm 
P.O. Box 1876 
Tallahassee, FL 32302-1 876 

Orlando Telephone Company 
4558 S. W. 35th Street, Suite 100 
Orlando, FL 328 1 1-6541 

Rutledge Law Firm 
Kenneth HoffmadMartin McDonnell 
P.O. Box 551 
Tallahassee, FL 32302 

SECCA/US LEC Corp. 
Wanda Montano/Terry Romine 
6801 Morrison Blvd. 
Charlotte, NC 2821 1 

Sprint Communications Company Limited Partnership 
Susan Masterton 
P.O. Box 2214 
Tallahassee, FL 32316-2214 

STS Telecom 
12233 S.W. 55th Street, #811 
Cooper City, FL 33330-3303 

The Helein Law Group, LLLP 
Jonathan S. Marashlian, Esq. 
8 180 Greensboro Drive, Suite 700 
McLean, VA 22102 

WilTel Local Network, LLC 
Adam Kupetsky 
One Technology Center (TC-15) 
100 South Cincinnati 
Tulsa, OK 74103 
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XO Communications, Inc. 
Dana Shaffer 
105 Molloy Street, Suite 300 
Nashville, TN 37201 

Steven B. Chaiken 
SUPRA TELECOMMUNICATIONS AND 
INFORMATION SYSTEMS, INC. 
2901 SW 149" Ave., Suite 300 
Miramar, Florida 33027 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-55. SUB 1550 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Complaints Against BellSouth 1 

Remand Order 1 

Telecommunications, Inc. Regarding ) ORDER CONCERNING NEW ADDS 
\ 

W 

HEARD IN: Commission Hearing Room 21 15, Dobbs Building, 430 North Salisbury 
Street, Raleigh, North Carolina, Wednesday, April 6, 2005. 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding 
Chair Jo Anne Sanford 
Commissioner J. Richard Conder 
Commissioner Lorinzo L. Joyner 
Commissioner James Y. Kerr, II 
Commissioner Howard N. Lee 
Commissioner Robert V. Owens, Jr. 

APPEARANCES: 

For BellSouth Telecommunications. Inc.: 

Edward L. Rankin, Ill 
General Counsel - NC 
P.O. Box 30188 
Charlotte, NC 28230 

R. Douglas Lackey 
Senior Corporation Counsel - Regulatory 
675 W. Peachtree Street, Suite 4300 
Atlanta. GA 30375 

For MClMetro Access Transmission Services, LLC: 

Cathleen M. Plaut 
Bailey & Dixon. LLP 
P.O. Box 1351 
Raleigh, NC 27602 



Kennard B. Woods 
Six Concourse Parkway, Suite 600 
Atlanta, GA 30328 

For KMC Telecom, NuVox Communications and Xspedius Communications: 

Henry Campen 
Parker, Poe, Adams & Bernstein 
P. 0. Box389 
Raleigh, NC 37608 

Marcus Trathen 
Brooks, Pierce, McLendon, Humphrey & Leonard 
P. 0. Box 1800 
Raleigh, NC 37602 

For The Using and Consuming Public: 

Lucy E. Edmondson 
Public Staff- North Carolina Utilities Commission 
4326 Mail Service Center 
Raleigh, NC 27699-4326 

BY THE COMMISSION: On February 4, 2005, the Federal Communications 
Commission (FCC) released its permanent unbundling rules in the Triennial Review 
Remand Order (TRRO), FCC Docket No. WC-04313 and CC 01-338. The TRRO 
identified a number of former Unbundled Network Elements (UNEs), such as switching, 
for which there is no Section 251 unbundling obligation.' In addition to switching, 
former UNEs include high capacity loops in specified central offices,* dedicated 
transport between a number of central offices having certain  characteristic^,^ entrance 
fa~i l i t ies,~ and dark fiber.5 The FCC, recognizing that it removed significant unbundling 
obligations formerly placed on incumbent local exchange carriers, adopted transition 
plans to move the embedded base of these former UNEs to alternative serving 

TRRO. fi 199 ("Applying the court's guidance to the record before us, we impose no 
section 251 unbundling requirement for mass market local circuit switching nationwide.") (footnote 
omitted). 

1 

2 TRRO, TI 174 (DS3 loops), 178 (DS1 loops). 

3 TRRO, 1126 (DS1 transport), 129 (DS3transport). 

TRRO, 1[ 137 (entrance facilities). 

TRRO, 1 133 (dark fiber transport), 182 (dark fiber loops). 5 



arrangements6 In each instance, the FCC stated that the transition period for each of 
these former UNEs- loops, transport, and switching - would commence on 
Marc.h 11, 2 0 0 5 ~ ~  

On February 28, 2005, ITCADeltaCom Communications, Inc. (DeltaCom) filed a 
letter with the Commission that it had sent to BellSouth Telecommunications, Inc. 
(BellSouth) on February 21, 2005, on behalf of itself and Business Telecom, Inc. (BTI). 
The letter responded to a BellSouth carrier notification letter dated February 11, 2005, in 
which BellSouth outlined actions it planned to take in light of the FCC TRRO. DeltaCom 
argued that the TRRO did not allow BellSouth to refuse UNE-P orders associated with 
the embedded base of UNE-P customers or orders for new UNE-P customers on its 
effective dates. 

On March 1, 2005, MClmetro Access Transmission Services LLC (MCI) filed a 
Motion for Expedited Relief Concerning UNE-P Orders that set forth similar arguments 
to those advanced by DeltaCom in its February 28, 2005, letter. MCI asked the 
Commission to order BellSouth to continue to accept and process MCl’s UNE-P orders 
after March 11, 2005. 

Likewise, on March 2, 2005, NuVox Communications, Inc., KMC Telecom V, Inc., 
KMC Telecom Ill, LLC and Xspedius Communications LLC (collectively, Joint 
Petitioners) filed a Petition for Emergency Declaratory Ruling based on similar grounds 
to those set forth by DeltaCom and MCI. In addition, the Joint Petitioners alleged that 
they had executed a separate agreement with BellSouth through which BellSouth was 
required to allow access to all de-listed UNEs after March 1 1, 2005. 

On March 3, 2005, the Commission consolidated these filings in a single 
docket - Docket No. P-55, Sub 1550- and ordered BellSouth to respond to the MCI 
and Joint Petitioners’ motions by March 8, 2005. The Commission also set the dispute 
for oral argument on March 9, 2005. 

On March 4, 2005, LecStar Telecom, Inc. filed with the Commission its 
February 24, 2005, responsive letter to BellSouth’s February 1 1 carrier notification 
letter, and CTC Exchange Services, Inc. (CTC) filed Comments in Support and Request 
for Expanded Relief. On March 7. 2005, Amerimex Communications Corp. filed an 
Emergency Petition seeking relief similar to that sought by MCI and the Joint 
Petitioners, and US LEC of North Carolina, Inc. (US LEC), Time Warner Telecom of 
North Carolina, LP and XO North Carolina, Inc. filed a Supportive Petition. 

On March 8, 2005, BellSouth sought an extension of time within which to both 
respond in writing to the various filings described above and to appear for oral 
argument. Attached to BellSouth’s motion was a new carrier notification letter issued by 

TRRO, 7 142 (transport), 195 (loops), 226 (switching). 

TRRO, f[ 143 (transport), 196 (loops) 227 (switching). 7 
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BellSouth on March 7, 2005, in which BellSouth extended the deadline for accepting 
'"new adds' as they relate to the delisted UNEs until the earlier of 1) an order from an 
appropriate body, either a commission or a court, allowing BellSouth to reject these 
orders, or 2) April 17, 2005." 

On March 8, 2005. the Commission issued an order rescheduling the oral 
argument for April 6, 2005. and granting BellSouth an extension until March 15, 2005, to 
respond to the various motions, complaints and letters that had been received in this 
docket 

On March 9, 2005, the Commission received a letter from CTC in which it 

other CLPs and accordingly would not participate in the oral argument. On the same 
date, the Commission received a copy of a letter from Navigator Telecommunications, 
LLC to BellSouth dated February 28, 2005, in which Navigator objected to BellSouth's 
proposed implementation of the TRRO. 

. .  
tke C u m i i i ~ ~ i ~ n  h+tW&&&j ~n tts WW~ C- th3 w n t ~  of 

On March 14, 2005, BellSouth moved to strike the filing by Arnerimex on the 
grounds that the filing had not been signed by an attorney licensed to practice in North 
Carolina. The Commission subsequently concluded that good cause existed to grant the 
motion unless Amerimex cured the deficiency noted by BellSouth by March 31, 2005. 
Amerimex withdrew its Emergency Petition on March 22, 2005. stating that it had 
entered into a commercial agreement with BellSouth that mooted its Petition. 

On March 15, 2005. BellSouth filed its responses to the rdief sought by MCI, 
Joint Petitioners and the other parties listed above On March 16. 2005, AT&T of the 
Southern States, LLC (AT&T) asked the Commission, to the extent it awarded any relief 
to the various petitioners, to award the same relief to AT&T. Prior to the oral argument, 
the Commission received several submissions from the parties conveying 
.'sup p I erne n t a I authority" s u p po rt i ng t h ei r various po s it i o n s . 

Oral argument took place as scheduled on April 6, 2005. Counsel for various 
parties appeared at that time and argued their respective positions before the full 
Commission. At the conclusion of the argument, the Presiding Commissioner asked the 
parties to submit post-argument briefs and/or proposed orders. MCI, US LEC, 
BellSouth, Joint Petitioners, Public Staff, and CTC made post-hearing filings. 

On April 15. 2005. the Commission issued a Notice of Decision and Order 
containing the conclusions set out below. 

1.  With respect to the provision of UNE-P, DS1, and DS3. the Commission 
declines to declare that BellSouth must provide "new adds" of thsse UNEs outside of 
the embedded customer base. Nevertheless. BellSouth must continue to process 
orders for the existing base of CLP customers pending completion of the transition 
process. 



2. With respect to the issue of the provision of loop and transport, the 
Commission finds that the representation of BellSouth at the oral argument that it will 
follow the procedures outlined therefor in the TRRO renders this issue moot. 

POSITIONS OF PARTIES 

BellSouth argued that the FCC's ban on "new adds" of former UNEs -i.e., the 
addition of new customers using unbundled access to local circuit switching-was "self- 
effectuating" and relieved BellSouth of any obligation under its interconnection 
agreements to provide such "new adds" to CLPs. See. e.g., TRRO, para. 3. BellSouth 
relied on what it believed to be the plain language of the TRRO. It argued that the 

that the FCC had stated that there would be a transition period for embedded UN€s to 
begin on March 11, 2005, which would last for 12 months. See, TRRO, para. 199. The 
FCC made almost identical findings with respect to high-capacity loops and transport. 
See, TRRO, para. 142, 195, also 47 C.F.R. 51.319(e)(2)(i), (ii),(iii), and (iv) and 
51.319(a)(4)(iii), (a)(5)(iii), and (a)@). The FCC also said that the transition period was 
to apply only to the embedded customer base and does not permit CLPs to add new 
customers using unbundled access to local circuit switching. Id. There are at least a 
dozen instances in the TRRO where it is made clear that there are to be no new adds 
for these UNEs. See, paras. 3. 4, 142. 145, 195, 198. 227: Rules at p. 147, 148, and pp. 
150-1 52 

BellSouth also argued that the FCC has the legal authority to implement self- 
effectuating changes to existing interconnection agreements. This is implied by the 
FCC's decision in the TRO not to make its decisions in that order self-executing and is 
recognized by case law: notably Cable & Wireless, PLC v. FCC, 166 F.3d 1224, 1231- 
32 (D.C. Cir. 1999)(Cable and Wireless) (quoting Western Union Tel. Co. v. FCC, 815 
F.2d 1495, 1501 (D.C. Cir. 1987). See, alsol United Gas lmprovement Co. v. Callery 
Properties, lnc. 382 U.S. 223. 229 (1 965)(Ca//ery Properfies)(agencies can undo what is 
wrongfully done by virtue of their orders). The FCC had also made the requisite public 
interest findings under the Mobile-Sierra doctrine' inasmuch as the FCC in various 
places noted that certain unbundling proposals constituted a disincentive to CLP 
infrastructure investment. Even apart from the Mobile-Sierra doctrine, the FCC has the 
authority to create a self-effectuating change because interconnection agreements are 
not truly "private contracts." but rather arise within the context of ongoing federal and 
state regulation. Numerous state commissions have rejected the relief sought by the 
CLPs (Ohio, Indiana, New York, California, Texas, Kansas, New Jersey, Rhode Island, 
Maine, Massachusetts, Delaware: Michigan, Maryland, Florida, Virginia and 
Pennsylvania). On April 5. 2005, the United States District Court for the North District of 
Georgia entered a preliminary injunction against enforcement of the Georgia Public 
Service Commission's order favorable to the CLPs on the same subject matter, finding 
a significant likelihood that BellSouth would prevail on the merits. The Court found that 
reliance on the Mobile-Sierra doctrine was unnecessary because, among other things, 

. 

' 
Under the Mobile-Sierra doctrine the FCC may modify the terms of a private contract if the 

modification will serve the public interest. 



. I  . .. . . _.. 1 

the FCC “was undoing the effects of the agency’s own prior decisions, which have 
repeatedly been vacated by the federal courts as providing overly broad access to 
UNEs.” Order, BellSouth Telecommunications, Inc v. MClMetro Transmission 
Services, lnc. No. 1 :05-CV-0674-CC (April 5, 2005) (Georgia District Court Order). 

BellSouth further maintained that CLPs are not entitled to UNE-P under state law 
because, even if North Carolina were not preempted by federal law, the Commission 
has not conducted the required impairment analysis. In any event, CLPs are not 
entitled to UNE-P under Section 271 of the Telecommunications Act because, among 
other things, there is no obligation for BellSouth to combine Section 251 and 
Section 271 elements, much less at TELRIC rates. Section 271 elements fall within the 

rrp 

As for the Abeyance Agreement between BellSouth and the Joint Petitioners 
(Nuvox, KMC, and Xspedius), this was a procedural agreement between BellSouth and 
those parties entered into in July, 2004. It provided that, during their arbitration 
proceeding, BellSouth would affxd the Joint Petitioners “full and unfettered access to 
BellSouth UNEs provided for in their existing interconnection agreements on and after 
March 11 , 2005, until such ... agreements are replaced by new interconnection 
agreements.. . .” This Agreement does not restrict BellSouth’s rights under the TRRO. 
The Abeyance Agreement is limited in application to “changes of law,” and the FCC’s 
bar on new adds beginning on March 11, 2005, does not trigger the parties’ “change of 
law” obligations under current interconnection agreements because it is self- 
effectuating. Moreover, the implementation of the TRRO is not covered by the 
Abeyance Agreement. The language of the Abeyance Agreement and the timing of the 
parties’ agreement to hold the change of law process in abeyance both demonstrate 
that the scope of the agreement was limited only to changes resulting from USTA /I. It 
is not reasonable to believe that eight months before the release of the TRRO, 
BellSouth voluntarily waived its right to amend its existing interconnection agreements 
with the Joint Petitioners for the TRRO or any other FCC Order that could be 
tangentially related to USTA /I. BellSouth also noted that the deadline to add new 
issues under the Abeyance Agreement expired on October 2004. This means that, 
while parties could add issues arising out of USTA / I ,  they could not add issues arising 
out of the TRRO because it had not been issued. As for the phrase in the Abeyance 
Agreement, “USTA / I  and its progeny,” the term “progeny” cannot refer to the TRRO 
because “progeny” means a line of opinions that succeed a leading case and could 
therefore only refer to opinions of a court or a state commission reaffirming or restating 
the D.C. Circuit’s decision in USTA I / .  

Public Staff identified the major issue as being whether the FCC intended for an 
ILEC to be able to refuse to provide new UNE-P adds as of March 11, 2005, or whether 
it intended for such provision to cease after the ILEC and the interconnecting CLP had 
arrived at a new agreement through the change of law provisions of their existing 
interconnection agreement. The Public Staff believes that the FCC did intend that 
ILECs no longer be compelled to provide new adds after March 11, 2005. This is based 
upon a reading of the TRRO as a whole. The TRRO states some fifteen times that 



there will be no new adds. While the TRRO does refer to 
Paragraph 227, the reference comes immediately after 
process for the embedded base of UNE-P customers At 

the change of law process in 
discussion of the transition 
the oral argument, the CLPs 

placed much reliance on their reading of the Mobile-Sierra doctrine, specifically that the 
FCC may modify a contract only if it has made particularized findings that the public 
interest demands such modification. The CLPs appear to make two alternative 
arguments: either the failure to meet the standards for application of the doctrine shows 
that the FCC did not intend to modify interconnection agreements to disallow new adds 
until the conclusion of any change of law negotiation or. if the FCC did intend to modify 
the contracts, it did so improperly by failing to make particularized findings that the 
public interest demanded the abrogation of interconnection agreements. While it is not 
d e a r  why the FCC d A i h Q L 3 d d  ress t 1 this 
omission is not persuasive evidence that the FCC intended anything other than to 
eliminate the requirement to provide new UNE-P adds. The proposition that the 
Commission should reject the FCC's attempt to abrogate private interconnection 
agreements because it failed to comply with the Mobile-Sierra doctrine should also be 
rejected. The role of the Commission is generally not to determine whether an FCC 
Order complies with the law but rather to interpret and apply FCC Orders as best i t  can. 
Federal courts are in a much better position to determine if the FCC exceeded its 
authority or complied with all applicable law than the Commission. Finally. the Public 
Staff argued that it would be illogical for the FCC to prescribe a 12 month period to 
perform tasks for an orderly transition and at the same time require BellSouth to provide 
new UNE-P arrangements until the end of the 12 months or the conclusion of the 
change of law process, whichever comes sooner, This would undermine the orderly 
transition process prescribed by the FCC. Also, CLPs are not left without alternatives to 
new UNE-P adds, since they can negotiate commercial agreements or serve the 
customer through resale or UNE-L. 

US LEC argued that the interconnection agreements between BellSouth and the 
CLPs are valid and enforceable and have not been changed in a self-effectuating 
manner by the TRRO. Rather, it is contemplated both in the interconnection 
agreements and in the TRRO that the change-of-law process will be observed. including 
in the matter of new adds. 

US LEC maintained that the Commission has the authority to rule on matters 
pertaining to the enforcement of interconnection agreements. It observed that the FCC 
does not set the terms of interconnection agreements, but rather such agreements are 
the product of negotiations between the parties and, in some cases, arbitration by state 
commissions. These agreements are neither filed nor approved by the FCC and the 
FCC plays no role in their enforcement. The principal connection of the agreements 
with the FCC is that the FCC's rules provide the back-drop for the parties' negotiations 
and the decisions of state commissions. Parties can negotiate and agree to terms that 
deviate from the rules established by the FCC. Thus, it does not follow that any 
changes to the FCC's rules of interconnection automatically and by operation of law 
override contrary provisions of negotiated and approved interconnection agreements. 
Specifically, the change-of-law provisions in BellSouth's interconnection agreements 



have not been abrogated by the TRRO. The FCC has stated plainly that the Mobile- 
Sierra doctrine does not apply to interconnection agreements. See In the Matter of ID5 
Mobile Communications, Inc. v. Cornsat Corp., FCC 01 -1 73 (released May 24, 2001 ) 
(ID5 Mobile). US LEC also noted that the FCC had specifically refused to overrule 
provisions of interconnection agreements in the TRO. The Mobile-Sierra doctrine is not 
mentioned anywhere in the TRRO, nor are there any words in the TRRO definitively 
stating as such an intent to override change-of-law provisions. BellSouth’s various 
citations to that effect in the TRRO are inapposite and fall far short of a clear statement. 
In any event, the Sierra-Mobile doctrine is not applicable to state-approved agreements. 
Even if it were, it would require factual findings not present in the TRRO to support 
explicit findings of the public interest determination. 

US LEC further maintained that BellSouth’s position as to loop and transport 
provisioning is inconsistent with the express provisions of the TRRO. This, too, 
BellSouth wishes to deny as to new adds. The TRRO sets up a self-certification 
procedure by CLPs, which the ILECs must accept but could challenge through dispute 
resolution procedures. US LEC did note that BellSouth had backed off this position at 
the oral argument, where it stated that it would follow the procedures set forth by the 
TRRO with respect to high capacity loops and dedicated transport. 

US LEC pointed out that, if BellSouth’s views are countenanced, there would be 
controversy over the meaning of “embedded customer.” The TRRO text speaks 
repeatedly of the “embedded customer,” while the new rule adopted in the TRRO 
speaks in terms of embedded lines and loops. It is unknown at this point what 
interpretation BellSouth will take with respect to this question. Perhaps BellSouth will 
tell CLPs that they can no longer serve an “embedded customer” because they seek a 
change to an embedded line or because they seek a new line. These are the types of 
disruptions that the change-in-law negotiations are intended to prevent. 

Joint Petitioners rejected BellSouth view that aspects of the TRRO are self- 
effectuating. To the contrary, any change in law must be incorporated into 
interconnection agreements before becoming effective. The TRRO has expressed no 
clear intent that existing interconnection agreements should be abrogated, and the legal 
doctrine on which BellSouth relies does not apply to interconnection agreements. Even 
if it did, the TRRO does not contain the analysis required to invoke the doctrine. 

With respect to the “self-effectuating language” in Para. 3, Joint Petitioners noted 
that this was the single use of this term in the TRRO. It means nothing more than that 
the FCC adopted an impairment test that did not require delegation to the states for 
specific impairment findings. The test itself is self-effectuating. The importance 
attached by BellSouth to the March 11, 2005, “effective date” is also misplaced. All 
FCC rules have an effective date, but this does not mean that they are automatically 
incorporated into interconnection agreements as of this date. 

Joint Petitioners maintained that the Mobile-Sierra doctrine does not apply to 
interconnection agreements under Section 252. See, ID5 Mobile. The doctrine only 



applies to contracts filed with the FCC and does not extend to contracts that are 
construed to be subject to the FCC‘s jurisdiction. See, Cable and Wireless. In any 
event, the TRRO contains none of the analysis required under Mobile-Sierra. 

Joint Petitioners also responded to the rhetorical question at oral argument as to 
what public interest would be served by permitting new adds by pointing to the sanctity 
of contracts. The question is not whether the Commission has authority under North 
Carolina law to invalidate certain anticompetitive contracts but whether the integrity of 
contracts can be violated by the FCC absent proper application of the Mobile-Sierra 
doctrine. The Callery Properties case, which BellSouth cited for the proposition that an 
agency “can undo what is wrongfully done by virtue of its order,‘! is not apposite. It 
n ~ r t a w d  tn t b  F A I  P w  f.nrtlrmsslon and rxmcerned the makina u of refunds. It 
does not suggest that the FCC may abrogate privately negotiated contractual provisions 
with no reflection in the record of its intent to do so or that such action is in the public 
interest. 

. .  

Significantly. the FCC refused to override the negotiation process in the TRO, 
and indeed the language of the TRRO obligates BellSouth to negotiate (Para. 233). 
The language relied upon by BellSouth simply says that the transition period does not 
allow new adds, but the FCC did not prohibit new adds under existing interconnection 
agreements. The TRRO does not preclude new adds before a transition plan is 
adopted, but it clearly contemplates that a transition plan will be incorporated into 
existing interconnection agreements for delisted UNEs. The TRRO does expressly 
state that the parties are free to negotiate alternatives to the transition plan included in 
the Order. See, Para. 145 Fundamental fairness requires BellSouth to follow the 
Section 252 process. 

Finally, the Joint Petitioners argued that BellSouth’s refusal to process new adds 
is contrary to the Abeyance Agreement. The Joint Petitioners, among other arguments, 
placed particular stress on the provision that the parties “have agreed to avoid a 
separatelsecond process of negotiatinglarbitrating change-of-law amendments to the 
current interconnection agreements to address USTA and it progeny. (Abeyance 
Agreement at 2, emphasis added). BellSouth’s reading of the term “progeny” is too 
narrow. It is not limited to court or state commission decisions but has the wider 
meaning of ”offspring.” Surely, the TRRO is the “offspring” of USTA / I .  Moreover, the 
parties had ardicipated this contingency because of the reference in the Joint Issues 
Matrix submitted in October 2004 concerning “Final Rules,” defined as ”an effective 
order of the FCC adopted pursuant to the Notice of Proposed rulemaking [NPRM], WC 
Docket No. 04-31 3. released August 20, 2004, and effective September 13. 2004.” The 
NPRM referenced in this definition is the lnterirn Rules Order. The “Final Rules” 
referenced in the revised matrix cannot refer to anything other than the TRRO, which is 
the order promulgating ”Final Rules.” 

Lastly, the Joint Petitioners argued that the weight of authority from other 
This is especially so in the BellSouth jurisdictions favors Joint Petitioners’ position. 

region. 



MCI echoed many of the arguments made by the other CLPs. MCI particularly 
stressed that the FCC had nowhere expressed an intent to abrogate existing contracts 
and, even if it had, it had nowhere discussed or met the high standards for abrogation 
under the Sierra-Mobile doctrine. BellSouth appears to argue that the FCC’s intent to 
abrogate was implied, but this runs afoul of the relevant standards that must be met. 
Notably, the Georgia District Court Order did not discuss the Mobile-Sierra doctrine. 
BellSouth’s citation to the public interest involved in the demise of UNE-P-that it does 
not promote investment-is insufficient to justify sidelining the interconnection 
agreement change-of-law process. There are serious questions as to whether the FCC 
has the authority to abrogate interconnection agreements (ID6 Mobile), or whether it 

Callery Properties is inapposite because it was not the unbundling conclusions per se 
that were found to be wrongful, but rather there was no longer impairment because of 
changed circumstances. Indeed, the principal “wrong” found by the court in USTA / I  
was the FCC’s sub-delegation scheme. Thus, the TRRO cannot be said to be 
”undoing” anything “wrongfully done.” MCI also stated that there had been numerous 
decisions, especially in the BellSouth region, that have favored the CLPs. MCI also 
argued in its Motion that it should be entitled to UNE-P under Section 271. 
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CTC made a supplemental filing setting out various issues that there were to 
negotiate when the TRRO clearly eliminated certain UNEs. Such issues include 
combining multiple DS1 circuits to DS3 circuits, revising EEL conversion language, 
combining resale and UNE service on the same account, developing shared collocation 
arrangements, combining special access and UNE services, implementing a 
methodology for resolving disputes regarding UNE obligations, and working out 
connections to shared transport. 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

1 New Adds 

After careful consideration of the arguments and filings of all parties, the 
language of the TRRO, the decisions of other state commissions, and the practical 
implications of this decision, the Commission concludes that good cause exists to 
decline to declare that BellSouth must provide “new adds” of UNE-P, DSI,  and DS3 
UNEs outside of the embedded customer base after March 11, 2005, but that BellSouth 
should continue to process orders for the existing base of CLP customers pending 
completion of the transition process. 

The principal question before the Commission is whether the FCC intended for 
an ILEC to be able to refuse to provide new UNE-P. DS1, and DS3 adds as of 
March 11, 2005, or whether it intended such provision to cease only after the ILEC and 



the interconnecting CLP had arrived at new contractual language through the change of 
law provisions of the interconnection agreement. 

As has been remarked by others. the.TRR0 is not in all respect a model of 
clarity. That is why there is a disagreement on the question of “new adds.” However, 
one thing is clear about the TRRO. It is the culmination of a long and tortuous process 
in which the FCC has examined unbundling and has frequently made decisions 
concerning this subject that have repeatedly been found wanting by the federal courts, 
most recently by the D.C. Circuit in USTA / I .  The TRRO was the FCC’s attempt to 
conform itself to the demands of that decision. In doing so, it de-listed certain UNEs 
and crafted a transition period for the embedded customer base for the purpose of 
providing an orderly transition to other arrangements, 

The Commission is persuaded that the sounder reading of the TRRO is that the 
FCC intended that ”new adds” outside the embedded customer base should go away 
immediately-i.e., as of March 11, 2005-for the reasons as generally set forth by 
BellSouth and the Public Staff. The alternative reading is too strained and involves the 
creation of various anomalies and even absurdities. For example, if “new adds“ outside 
of the embedded customer base were allowed! how does this assist in an orderly 
transition away from such arrangements, which, however obscure the FCC may have 
been in other matters, was its plain intent here? How sensible is it to have the question 
of “new adds” outside the embedded customer base to be the subject of negotiations in 
the transition period when that question has already been decided in the TRRO? 

At the oral argument and in their filings, the CLPs argued that the FCC did not 
meet the requirements of the Mobile-Sierra doctrine said to be necessary for the FCC to 
abrogate contract provisions. Broadly speaking, this doctrine states that the FCC may 
modify the terms of private contracts if the modification serves the public interest. 
Essentially, the CLPs maintained that the FCC’s intent to abrogate was less than plain 
and its public interest finding was not expressed with sufficient particularity. 

The Commission is not convinced that the Mobile-Sierra doctrine is the only 
avenue by which the FCC can abrogate contract provisions, For example, an agency 
may abrogate a contract provision when it is undoing “what is wrongfully done by virtue 
of a previous order.’’ Gallery Properties, cited with approval in the Georgia District Court 
Order. The cmtext here is important, since in USTA / I ,  the D.C. Circuit made harsh 
observations about the FCC’s “failure. after eight years, to develop lawful unbundling 
r u I e s . ’? 

But even if Mobile-Sierra is the appropriate approach to contract modification, the 
Commission believes that the FCC has expressed its belief as to the overriding public 
interest with sufficient particularity given the general nature of the subject-matter, which 
is the broader subject of the availability of certain classes of UNEs. The public interest 
the FCC expressed is related to the investment in infrastructure and the efficient 
allocation of resources in the economy. 



In any event, the contracts that are being modified are not strictly private in 
nature but are rather contracts which, if negotiated, are approved by government, and, if 
not negotiated, are arbitrated by government, The entire process, from start to finish, is 
implicated in a regulatory process which, while formally conducted by state 
commissions (or by the FCC in default of state action), must examine in the first 
instance FCC orders and rules. Accord., €.spire Communications, lnc. v. N.M. Pub. 
Regulation Comn., 392 F.3d. 1204 (loth Cir., 2004); Verizon Md., Inc. v. Global Naps, 
Inc., 377 F.3d. 356 (41h Cir., 2004) (interconnection agreements are a “creation of 
federal law” and are the “vehicles chosen by Congress to implement the duties imposed 
by Sec. 251”). It is therefore entirely reasonable that the FCC can abrogate contract 
provisions found not to be in the public interest given the underlying legal structure. 

Finally, there is the question of how far the ban on ”new adds” should extend as 
applied to the embedded customer base. The Commission believes the better view is 
that ILECs like BellSouth should continue to process orders for the existing base of CLP 
customers pending completion of the transition process. Although this decision, like 
many others, is likely to be controverted, and colorable arguments can be adduced on 
either side, the Commission believes that the bright line that the FCC was drawing was 
between those inside the embedded customer base and those outside of it. After all, the 
TRRO focuses on the “embedded customer base,” not on existing access lines. The 
Commission does not believe that it was the FCC’s intent to impede or otherwise disrupt 
the ability of CLPs to adequately serve their existing base of customers in the near term. 
The Commission notes that the CLPs now serve thousands of customers, many of 
them business customers, with these de-listed UNE arrangements. Given the vital 
importance of fast telecommunications access in a highly dynamic economy, these 
customers would be baffled and impatient if they were to discover that adding a new line 
or even simply a new feature in the near term was impossible with their current provider. 
They may very well lose confidence in that provider. This is not good for competition, 
which is the overarching purpose of the Telecommunications Act. 

Thus, we believe that, through a planned, orderly, and nondisruptive transition 
process under state commission supervision, the FCC intended that the CLPs should 
retain the ability to adequately serve their customers during the transition period. The 
Commission has already established a docket with respect to BellSouth in Docket No. 
P-55, Sub 1549 to deal with the transition. 

2. Abeyance Agreement 

The same analysis applicable to “new adds” also applies to the Abeyance 
Agreement between BellSouth and the Joint Petitioners. Under the Agreement’s terms, 
the existing, underlying interconnection agreement is to be carried forward until the new 
interconnection agreement is reached. Although the Joint Petitioners have the better of 
the argument that the phrase ”USTA 11 and its progeny’ includes the TRRO, this is not 
determinative. What is determinative is that the FCC reached out and negated certain 
existing provisions of all interconnection agreements to the extent that they allow “new 



adds” outside of the embedded customer base. This applies pari passu to the existing 
agreement between BellSouth and the Joint Petitioners. 

3 Loop and Transport 

BellSouth indicated at oral argument that it would continue to provision loop and 
transport in accordance with the self-certificationlprotest process outlined in the TRRO. 
BellSouth’s announcement renders this issue moot. 

4. State Law UNEs 

In thts docket there has been some discussion as to whether or not delisted 
UNEs could nevertheless be revived under state law. This is an interesting discussion, 
but this discussion is ultimately irrelevant to the issue before the Commission in this 
docket. Although G.S. 62-1 1 O(f1) allows the Commission to order the “reasonable 
unbundling of essential facilities, where technically and economically feasible,” the 
Commission has not made the findings necessary to require the provision of delisted 
UNEs under state law. 

5. Section271 UNE-P 

MCI argued that Section 271 independently supported its right to obtain UNE-P 
from BellSouth. BellSouth denied this, saying that while it is obligated to provide 
unbundled local switching under Section 271, such switching is not required to be 
combined with a loop, is subject to the exclusive jurisdiction of the FCC, and is not 
provided via interconnection agreements. The Commission does not believe that there 
is an independent warrant under Section 271 for BellSouth to continue to provide UNE- 
P. 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION 

This the  2Sth day of April, 2005. 

NORTH CAROLINA UTILITIES COMMISSION 

AajL L r n O w n 3 t .  
Gail L. Mount, Deputy Clerk 



THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

Before Commissioners: Brian J. Moline, Chair 
Robert E. Krehbiel 
Michael C. Moffet 

In the Matter of a General Investigation to 
Establish a Successor Standard Agreement 
to the Kansas 27 1 Interconnection 
Agreement, Also Know as the K2A. 

) 
) 
1 
) 

Docket NO. 04-SWBT-763-GI’T 

ORDER GRANTING IN PART AND DENYING IN PART FORMAL 

COMPLAINT AND MOTION FOR AN EXPEDITED ORDER 

The above captioned matter comes before the State Corporation Commission of 

the State of Kansas (Commission) for consideration and decision. Having examined its 

files and records, and being duly advised in the premises, the Commission makes thc 

following findings: 

Bnckgroiiizti 

1, On March 5 ,  2004, the Commission opened this docket to provide a procccding 

to establish a successor agreement to the Kansas 27 1 Agreement (K2A). On November 

18, 2004, the Commission issued an Order Denying Motion to Abate Arbitrations. 

Directing Arbitrations to Continue on Certain Issues, and Adopting Ccrtain Terms o n  a n  

Interim Basis. In this order, the Cornmission bifurcated the pendins arbitrations, ordering 

the issues regarding UNEs, reciprocal compensation, and performance measurements to 

be decided in Phase 11, and the remaining issues to be decided in Phase 1. November 18. 

2005 Order, 9-10. On January 4, 2005, the Coinmission granted SWBT’s Petition t’or 

EXHIBIT 1-1 



Reconsideration and/or Clarification, and set forth deadlines for thc Phase I arbitrator’s 

award of February 16, 2005, and a final Commission order by M a y  16, 2005. With 

respect to Phase 11, the Commission set the deadline for the arbitrator’s award for April 

29, 2005. The final Cornmission order on thc Pliasc I 1  arbitralion is sclicclulcd tu bc 

issued on June 30,2005. 

2. On March 3, 2005, Birch Telecom of Kansas, lnc., Cox Kansas Telcom, 

L.L.C., ionex communications, Inc., NuVox Communications of Kansas. Inc.. and 

Xspedius Communications, L.L.C. (collectively, CLEC Coalition) tiled their Formal 

Complaint and Motion for an Expedited Order (Complaint). The CLEC Coalition i n  their 

Complaint sought an order preventing Southwestern Bell Telephone, L.P. (SWBT) I’rom 

amending or breaching its existing interconnection agreements with the CLEC Coalition 

members. Complaint, 1. The CLEC Coalition alleged that SWBT intends to amend or 

breach these interconnection agreements on March 1 I ,  2005. Complaint. I .  On March 8. 

2005, Navigator Telecommunications, LLC (Navigator) filed its Application to Join in 

Complaint Filed by CLEC Coalition. On March 7, 2005, AT&T Communications of the 

Southwest, Inc. and TCG Kansas City, Inc. (AT&T) filed its Response to the CLEC 

Coalition’s Complaint. On March 8, 2005, Prairie Stream Coinmunicdtions was added l o  

the CLEC Coalition. 

3. On March 4, 2005, the Commission issued its Order Esrablishing Procediiral 

Schedule, requiring a response from SWBT by March 8, 2005, at 12:OO p.m. and setting 

the matter for oral argument on March 10, 2005. On March 7, the S ~ f f  o f  thc 

Commission (Staff) filed its Response to Formal Complaint and Motion for Expedited 
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Order. SWBT filed its Answer and Response to Motion For Expedited Review on March 

8, 2005. On March 8, 2005, the Citizens’ Utility Ratepayei- Board (CURB) I’ilcd 11s 

Response to the CLEC Coalition’s Formal Complaint and Motion t’or Expedited 01-dcr.  

4. The Commission heard oral arguments on the Complaint on March IO.  200.5. 

5 .  The Federal Communications Commission issued its Order o n  Remand i n  C’C 

Docket No. 01-338 (TRRO) following remand in United Sitrfc.s Tc.lcc.oiii A . ~ . s ’ / i  I , .  PCC. 

359 F.3d 554 (D.C. Cir. 2004). In the TRRO, the FCC claril’ied its unbundling 

framework under which impairment is to be evaluated. TRRO. q[ 5 .  Also. i t  1x-oniuIg;ItccI 

new impairment standards for dedicated intei-ofl’ice wansport, hish-capacity loops. and 

mass market local circuit switching. TRRO, 11 5 .  Within  the conlt‘xl ot‘ 1hc ncw slaiiddrds 

for impairment, the FCC specified various terms of transition for the  CLEC’s cmbcddcd 

customer base. TRRO, p[ 5 .  

J u  risclictioi I 

6. The Commission has jurisdiction over this matter pursuant to 47 U.S.C. 3 

252(b). 

Se 1 f- Eflkct 1 i n t  ii iLy Ncit 11 1-e of’ FCC 0 I-cle r 

7. The CLEC Coalition argues that changes in  the legal landscape ett’ected by the 

FCC’s TRRO should be incoi-poi-atcd into Lhc cxisliiig intcrconnccIion azrccincnts 

through negotiation prior to affecting the legal relationship between the CLECs and 

SWBT. Complaint, 2.  This can be done, it maintains, through the section 252 process. 

which refers to the present arbitrations discussed above. Complaint, 3-3. Therctoi-c. [he  



CLEC Coalition seeks an order from the Commission declaring that the CLECs can 

continue to have access to SWBT's network pursuant to existing annngements un t i l  the 

changes in the TRRO can be negotiated and implemented into new interconncctioii 

agreements. 

8. SWBT disagrees with the CLEC Coalition's position, maintaining thal the 

TRRO is self-effectuating and immediately bars CLECs froin adding new custoincrc 

based upon a UNE-P basis. Response, 9-10. SWBT explains that i t  makes n o  sci ise l o  

hold otherwise. As the FCC has clearly espoused a desire to move away I'roim UNE-P. i l  

makes no sense to continue to permit CLECs to make these arran, OemcntS even on a 

temporary basis. Response, 10. 

9. The Commission agrees with SWBT's position regarding the self-eI'fectLiating 

nature of the TRRO as to serving new customers. First, the CLECs ai-e incori-ccl to 

maintain that there is an existing interconneclion agreement. Rather. t h e  Cornmission 

extended the terms relating to UNEs, intercarrier compensation. and pert'ormance 

measurements on an interim basis. November 18, 2004 Order. 10- 1 I .  There is no hasis 

for this Commission to order the parties to maintain a status quo while ncgotialing a iicw 

interconnection agreement within the legal context set forth by t he  FCC in  its I ' K R O .  

Rather, as to new customers, the FCC has issued its rules regardine impairincnl and 

SWBT and the CLECs must abide by those rules for the simple reason th;il no conti-wy 

agreement exists. While some terms of the interconnection asreemen[ wcru cxtcndcd by 

the Commission, that extension is no longer valid in light ot' the FCC's order. Sccoiid. thc 

Commission agrees with SWBT that the FCC is clear in  that as 01' March I I .  2005. [lit. 
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mass market local circuit switching and certain high-capacity loops are no longer 

available to CLECs on an unbundled basis for new customers. TRRO. q[ 327 ("This 

transition period shall apply only to the embedded customer base, and does not pcrinit 

competitive LECs to add new UNE-P arrangements using unbundled acccss to l oca l  

circuit switching pursuant to section 25 l(c)(3) except as otherwise spccil'icd in  this 

Order."). It does not make sense to delay implementation of these provisions by 

cont iav  to the FCC's I-uIinos to Dcrsist. Last .  any I .  

harm claimed by the CLECs to be irreparable today is no different from the harm that 

they must inevitably face in the relatively short term as a result of irnplcmcnting thc 

FCC's new rules. On the other hand, the sooner the FCC's new rules can be iinplcincntcd. 

the sooner rules held to be illegal can be abrogated. 

Em bedded Custom e r B N .ye 

10.The CLEC Coalition argues the "embedded customer base" refwixd to i n  the 

TRKO to which the transition period applies, refers to customers, not existing lincs. 

Complaint, 9. SWBT takes the opposite position, arguing that the embedded customer 

base to which the transition period applies does not permit the CLECs to add new 

elements. SWBT Response, 3. 

1 l .The  Commission agrees with the CLEC Coalition regarding the meanins of 

"embedded customer base." First, the Commission finds that bawd o n  thc I a i i ~ i i u ~ c  ol' 

the regulation adopted by the FCC's TRRO that i t  is the intent of the FCC thal the 

transition period appIy to customers, not lines. In the final regulations. the FCC or-dcimi 

that ILECs are not required to provide access to local circuit switchins on a n  unhiindlcd 

5 



basis. 47 C.F.R. 5 51.319(d)(2)(ii). However as to the "embedded basc ol'cnct-uscr 

customers," the ILEC must provide such access. 47 C.F.R. 9 5 1.319(d)(2)(iii). 

Consistent with the CLEC Coalition's position, the Commission interpruls [his Ianguagc 

as referring to customers, noi lines. 

12. Second, the Cominission is concerned with inaiicrs raiscd by rhc counsd I.or 

the CLEC Coalition in oral argument suggesting certain technical difficulties associaicd 

with mixing services based on a UNE-P basis and services based on a rcsalc o r  

commercial agreement basis for the same customer. Accordingly. the Cominission I'incls 

that i t  is the intent of the FCC in its TRRO to permit CLECs to coiisisicnily s c n c  115 

customer base, which includes adding services, lines, and servicing customers at new 

locations. 

13. Last, the Commission finds that SWBT has a clear remedy i n  monetary ierins 

in the event this Commission's definition of embedded customer bast. is wrong. Any 

changes in the arrangements of the parties will be subject to a true up. Thci-el'orc, the 

CLECs may be forced to compensate SWBT for the use of its facilities not at the 

unbundled rate, but at some other rate based upon resale or a commercial agreement. On 

the other hand, there is no similar remedy of true down for the CLECs. I f '  thc CLECs pay 

the rate based on a commercial agreement or resale, this arrangemcnt wil l  he outside ihc 

jurisdiction of the Commission and not subject to a revision i n  the future. After 

balancing the interests of the parties, the extent of injury the parties might suffer, and the 

interests of the public, the Commission concludes the balance of intercsts weighs in  favor 

6 



of the CLECs in interpreting the FCC's intent in  using the term "embedded customer 

base." 

CLEC Access to Data Supportiizg Wire Cei1ter.y 

14.Staff raises an additional point in its response not addrccccd fy [hc CI.EC 

Coalition. Staff Response, I[ 8. Staff is concerned that the data supplied by SWBI' 

needed by the CLECs for making decisions on whether to self-certify that they are 

fnr <v c 0 - '  Inom . .  k no1 acccssible. Siafl' 

Response, 

on file with the FCC and can be viewed, subject to the terms ol' a protective order. At 

oral argument, SWBT assured the Commission that, subjccl to the FCC' prolcctivc order. 

the information is now or will be shortly made available in Kansas. I f  a f k r  review. 

CLECs self-certify in  areas SWBT has determined to be inelisible. SWBT iniist t'ollou 

the procedures outlined in  4[ 234 by processing the order and contestins ihc ceriification 

at the Commission. 

8. SWBT points out that the data supportins its wire ccntcr dctei-minations is 

IT IS, THEREFORE, BY THE COMMISSION ORDERED THAT: 

A. The Commission grants in part and denies in part the Complaint. Thc FCC's 

TRRO is to govern the relationship between SWBT and the CLECs as to ncw cusiomci-s. 

As to the embedded customer base of thc CLEC. as thai phrase is del'incd and inlcrprcicd 

above, SWBT and the CLECs are ordered to continue working undcr thc tcrins 01. PIiasc 1 , 

of the arbitration, in addition to those terms extended by ihe Commission's Novcmhu 18. 

2004 and January 4, 2005 Orders. The final deadline for an arbitrator's award is 

scheduled for April 29, 2005, at which time i t  will i.cpl;lce (his or-dcr ;ind hccoinc 11ic 
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interim order of the Commission until  the Commission finally approves the contracts 

filed pursuant to the Commission's order on the arbitration. 

B. This Order is to be served by facsimile transmission to the attorneys for SWBT 

and the CLEC Coalition. Other parties are to be served by mail. 

C. A party may file a petition for reconsideration of' [his Oi-dcr wilhin f'iftccn ( I S )  

days from the date of service of this Order. K.S.A. 66-1 18b; K.S.A. 2004 Supp. 77- 

529(a)( 1). 

D. The Commission retains jurisdiction over the subject matter and parties I'or the 

purpose of entering such further order or orders, as i t  may deem necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Moline, Chr.; kehb ie l ,  Comm.; Moffet, Comm. 

Dated: 
t#R 1 0 2005 ORDER MAILED 

MAR 11 2005 

Susan K.  Duffy 
Execu t i ve Direclor 

sre 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

In the matter of the application of competitive local ) 
exchange carriers to initiate a Commission investiga- ) 
tion of issues related to the obligation of incumbent ) 
local exchange carriers in Michigan to maintain 
terms and conditions for access to unbundled network ) 
elements or other facilities used to provide basic local ) 
exchange and other telecommunications services in ) 
tariffs and interconnection agreements approved by ) 
the Commission, pursuant to the Michigan Telecom- ) 
munications Act, the Telecommunications Act of ) 
1996, and other relevant authority. 

Case No. U-14303 

In the matter of the application of 
SBC MICHIGAN for a consolidated change 

pursuant to Section 252 of the Communications 

) 
) 

) 

of law proceeding to conform 25 1/252 
interconnection agreements to governing law 

Act of 1934, as amended. 

Case No. U-14305 

In the matter of the application of VERIZON 
NORTH INC. and CONTEL OF THE SOUTH, 
INC., d/b/a VERIZON NORTH SYSTEMS, for a 
consolidated change-of-law proceeding to conform 
interconnection agreements to governing law. - 

1 
1 

) 
Case No. U-14327 

~~ 

) 
1 
) 

In the matter on the Commission’s own motion, 
to resolve certain issues regarding hot cuts. Case No. U- 14463 

At the March 29,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. J. Peter Lark, Chairman 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

EXHIBIT 



ORDER 

On September 30,2004, the Competitive Local Exchange Carriers Association of Michigan 

(CLEC Association), LDMI Telecommunications, Inc. (LDMI), MCImetro Access Transmission 

Services LLC (MCI), XO Michigan, Inc. (XO), AT&T Communications of Michigan, Inc. 

(AT&T), TCG Detroit, TDS Metrocom, LLC (TDS), Talk America Inc., TelNet Worldwide, Inc., 

Quick Communications, Inc., d/b/a Quick Connect USA, Superior Technologies, Inc., d/b/a 

Superior Spectrum, Inc., Grid 4 Communications, Inc., CMC Telecom, Inc., C.L.Y.K. Inc., d/b/a 

Affinity Telecom, Inc., JAS Networks, Inc., Climax Telephone Company, and ACD Telecom, Inc. 

(ACD), (collectively, the CLEC coalition), petitioned the Commission to conduct an investigation 

pursuant to its authority under the Michigan Telecommunications Act (MTA), 199 1 PA 179, as 

amended, MCL 484.2101 et seq., to investigate the effect, if any, in Michigan of the vacatur of the 

rules promulgated by the Federal Communications Commission (FCC) in its Triennial Review 

Order' and the effect of the FCC's August 20,2004 interim order on remand.2 To the extent that 

these developments are determined by the Commission to constitute a change of law, the CLEC 

coalition seeks a decision from the Commission on the appropriate procedures for modification of 

the terms in current tariffs and interconnection agreements. The CLEC coalition also requests the 

Commission to order SBC Michigan (SBC) and Verizon North Inc. and Contel of the South, Inc., 

d/b/a Verizon North Systems (Verizon), to show cause why the Commission should not order 
~ ~~~ ~ 

'Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, 
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket 
Nos. 01-338,96-98,98-147, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd. 16978, 16984 (2003) (TRO), vacated in part, United States 
Telecom Assn v FCC, 359 F3d 554 (DC Cir 2004) (USTA 11). 

*In the Matter of Unbundled Access to Network Elements, Review of the Section 25 1 
Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-3 13, 
CC Docket No. 01-338, FCC 04-179 (rel'd August 20,2004). 
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them to continue to provide competitive local exchange carriers (CLECs) with nondiscriminatory 

access to network elements and facilities as currently required by tariffs and interconnection 

agreements approved by the Commission pursuant to the MTA and Sections 25 1 and 252 of the 

federal Telecommunications Act of 1996 (FTA), 47 USC 251 et seq., at cost-based rates. 

On the same day, SBC filed an application requesting that the Commission convene a 

proceeding to ensure that SBC’s interconnection agreements adopted under Sections 25 1 and 252 

of the FTA remain consistent with federal law. In so doing, SBC alleged that its existing intercon- 

nection agreements continue to include network elements that the FCC previously required incum- 

bent local exchange carriers (ILECs) to provide on an unbundled basis, but which are no longer 

required to be unbundled by FCC order or judicial decision. SBC asserted that, by addressing all 

out-of-compliance interconnection agreements in a single proceeding, the Commission could 

fulfill the FCC’s goal of a speedy transition, while preserving the scarce resources of the Com- 

mission, SBC, and the CLECs. 

On October 26,2004, Verizon petitioned the Commission to approve amendments to the 

interconnection agreements between itself and certain CLECs. According to Verizon, the agree- 

ments of these CLECs could be interpreted to require amendment before Verizon may cease 

providing unbundled network elements (UNEs) eliminated by the TRO or USTA ZI. Verizon 

insisted that absent the Commission’s intervention, “the CLECs will not conform their agreements 

to governing law, despite the FCC’s directives to do so and contractual requirements to undertake 

good faith negotiation of contract amendments.” Verizon application, 7 16, p. 7. Verizon also 

maintained that a number of CLECs have sought to impede and delay the process by asking this 

Commission to investigate the legal effect of the USTA ZZ mandate and the FCC’s interim order. 

Verizon contended that its proposed interconnection amendment makes clear that Verizon’s 
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unbundling obligations will be governed exclusively by Section 25 l(c)(3) of the FTA, 47 CFR 

Part 5 1, and the FCC’s interim order. Further, the proposed language indicates that, when federal 

law no longer requires unbundled access to particular elements, Verizon may cease providing such 

access upon appropriate notice. 

Given the commonality of the issues raised by these three applications, in an order dated 

November 9,2004, the Commission consolidated these matters and set a schedule for the filing of 

comments and reply comments by December 22,2004 and January 18,2005, respectively. 

On December 22,2004, the Commission received initial comments from SBC, Sprint 

Communications Company, L.P., Allegiance Telecom of Michigan, Inc., MCI, the CLEC 

Association, ACD Telecom, Inc., Talk America, TDS and XO, the Commission Staff (Staff), and 

Verizon. 

On January 18, 2005, the Commission received reply comments from SBC, Verizon, the 

CLEC Coalition, Talk America, TDS, and XO, and the Staff. 

On February 4,2005, the FCC issued its order on remand3 adopting new rules governing the 

network unbundling obligations of ILECs in response to USTA 11, which overturned portions of 

the FCC’s UNE rules announced in the TRO. Because the new rules issued by the FCC in the 

TRRO appeared to significantly affect the outcome of this proceeding, the Commission provided 

that all interested persons should be given an additional opportunity to submit comments and reply 

comments by February 24,2005 and March 3,2005, respectively. Those parties filing such addi- 

tional comments or replies include: SBC, Verizon, the CLEC Coalition, MCI, AT&T and TCG 

Detroit, Clear Rate Communications, Inc., and the Staff. 

31n the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and 
Review of the Section 25 1 Unbundling Obligations of Incumbent Local Exchange Carriers, 
CC Docket No. 01-338, rel’d February 4,2005. (TRRO) 
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Thereafter, the Commission determined in an order dated February 24,2005, that the parties 

should be given an opportunity to present oral argument directly before the Commission. It there- 

fore scheduled a public hearing for March 17,2005, at which the parties were invited to present 

their positions and respond to questions posed by the Commission. The Commission stated its 

intent to issue an order in these proceedings by March 29,2005. 

On March 15, 2005, Attorney General Michael A. Cox (Attorney General) filed  comment^.^ 

On March 17, 2005, the Commission was present for a public hearing during which the 

following parties acted on the opportunity to present oral argument and to respond to the Commis- 

sion’s questions: SBC, Verizon, the CLEC Coalition, LDMI, Talk America, TDS and XO, the 

CLEC Association, MCI, AT&T, CIMCO Communications, Inc., CoreComm Michigan, Inc., and 

PNG Telecommunications Inc., and the Attorney General. 

Discussion 

Certain critical issues arise in these proceedings. First, the parties dispute whether the 

Commission may or should require the ILECs to continue providing unbundled network element 

platform (WE-P) or other elements for which the FCC has found no impairment. A finding of 

impairment is necessary to require provision of any UNE pursuant to Sections 25 1 and 252 of the 

FTA. Second, they do not agree on the appropriate method for transitioning ILECKLEC 

contractual relations from where the Michigan industry is now and where it must be by the FCC’s 

deadline of March 1 1,2006. Third, MCI raises issues regarding the availability and process of hot 

cuts to transition UNE-P customers to other service platforms. 

SBC initially objected to the filing of those comments as untimely, but withdrew the objection 4 

at the March 17,2005 public hearing. 
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Provision of UNEs 

The CLECs argue that the Commission has the authority and the responsibility to require that 

the ILECs continue to provide UNEs pursuant to state law, which authority, they argue, is 

expressly preserved by the FTA. They argue that, pursuant to Section 355 of the MTA, 

MCL 484.2355, at a minimum, the ILECs must unbundle the loop and the port of all telecommuni- 

cations services. The Commission’s authority to require this unbundling, they argue, is preserved 

by §§251(d)(3), 252(e)(3), and 261(c) of the FTA. They quote the United States Court of Appeals 

for the Sixth Circuit (Sixth Circuit), as follows: 

When Congress enacted the federal Act, it did not expressly preempt state 
regulation of interconnection. In fact, it expressly preserved existing state laws 
that furthered Congress’s goals and authorized states to implement additional 
requirements that would foster local interconnection and competition, stating that 
the Act does not prohibit state commission regulations “if such regulations are not 
inconsistent with the provisions of the [FTA].” 47 USC 261. Additionally, 
Section 25 l(d)(3) of the Act states that the [FCC] shall not preclude enforcement 
of state regulations that establish interconnection and are consistent with the Act. 

The Act permits a great deal of state commission involvement in the new regime 
it sets up for the operation of local telecommunications markets, “as long as state 
commission regulations are consistent with the Act.” 

Michigan Bell v MCIMetro Access Transmission Sewices Inc, 323 F3d 348,358 (CA 6,2003). 

Further, they argue, the Sixth Circuit expressly rejected SBC’s argument that a requirement 

would be inconsistent with federal law if it merely were different. They state that the Court 

determined that a state commission may enforce state law regulations “even where those regula- 

tions differ from :he terms of the Act.” Id. at 359. The CLECs take the position that as long as the 

disputed state regulation promotes competition, it is not inconsistent with the federal Act. 

Therefore, they argue, the Commission is not preempted by the FCC’s orders from requiring the 

ILECs to provision UNEs pursuant to the terms and conditions in the Commission-approved 

interconnection agreements. They urge the Commission to take prompt action to prevent SBC 
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from acting unilaterally to either withdraw its wholesale tariffs for UNEs or to alter the intercon- 

nection agreements to exclude these UNEs. 

Moreover, the CLECs argue, SBC has a duty to provide unbundled loops, transport, and 

switching pursuant to Section 271 of the FTA. MCI and AT&T agree and argue that irrespective 

of the ILECs’ duties under Section 25 1, SBC must comply with the conditions required for the 

FCC’s approval of its application pursuant to Section 271. Thus, these parties argue, SBC may not 

unilaterally remove local switching, loops, or transport from its interconnection agreements or its 

tarills. Kather, it must negotiate pursuant to the provisions of its interconnection agreements any 

amendments, including pricing. Although the FCC provided a procedure for SBC to request 

forbearance from enforcement of its Section 27 1 obligations, MCI argues, SBC has not yet taken 

any of the steps laid out to obtain such a ruling. 

Further, MCI argues, if a carrier believes a state law requirement is inconsistent with the 

federal Act, it must seek a declaratory ruling to that effect from the FCC. It argues that the FCC’s 

brief to the United States Supreme Court in opposition to the petitions for certiorari from USTA I1 

reflects that the FCC has not preempted any state law on unbundling. In that brief, the FCC denied 

that it had preempted any state unbundling rule, and stated that it “is uncertain whether the FCC 

ever will issue a preemptive order of this sort in response to a request for declaratory ruling.” 

Brief at 20. 

Verizon and SBC argue that the Commission is preempted from requiring the ILECs to 

provide any UNE for which the FCC has found there is no impairment. They argue that the 

Commission should promptly approve their respective proposed amendments to bring intercon- 

nection agreements into conformity with the FCC’s TRO and TRRO. Because the FCC’s orders 

preempt the Commission, they argue, there is no reason to waste time considering whether the 
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. I  

Commission may re-impose unbundling obligations that the FCC has eliminated. Therefore, they 

argue, the Commission should dismiss the CLECs’ application and approve the ILECs’ proposed 

amendments. 

SBC and Verizon further argue that the Commission’s authority under state law may be 

lawfully exercised only in a manner that is consistent with the federal Act and FCC rules and 

regulations. MCL 484.220 1. In their view, the Commission may not require the ILECs to provide 

UNEs that the FCC has found are not required to alleviate impairment. 

SBC adds that the FCC is the sole enforcer of any obligations pursuant to Section 271 of the 

federal Act. Thus, it argues, this proceeding is not an appropriate forum for a Commission 

determination as to whether SBC is required to provide certain UNEs solely under Section 27 1, 

without reference to the duties imposed under Sections 25 1 and 252 of the FTA. 

The Commission is not persuaded that it is preempted by either the federal Act or the FCC’s 

orders from requiring the ILECs to provide UNEs under authority granted by the MTA and pre- 

served in the FTA. The Commission’s authority to impose requirements on telecommunications 

carriers in addition to, but consistent with, those prescribed by the FCC is preserved in the FTA 

sections cited by the CLECs. Moreover, that authority has been affirmed by the Sixth Circuit as 

argued by the CLECs. Thus, the Commission finds that it also possesses the authority necessary to 

appropriately direct the resolution of the method of industry transition as addressed in the follow- 

ing section. However, the Commission notes that Section 201(2) of the MTA, MCL 484.220 1 (2), 

requires Commission action to be consistent with the FTA and the FCC’s rules and orders. 

Requiring the continued provision of UNE-P would be inconsistent with the FCC’s detailed 

findings and plan for transition in the TRU and TRRU. 
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Moreover, at this time, the Commission is not persuaded that competition would be advanced 

by exercising its authority to require the provision of UNEs in addition to those that the FCC has 

found must be provided pursuant to 47 USC 25 l(c)(3). Such a finding likely would lead to further 

litigation and promote confusion rather than competition, which would be inconsistent with the 

intent of the MTA as well as the FTA. If a CLEC believes that the FCC has erroneously found no 

impairment on a particular UNE, it may take steps provided by law to seek a change in that ruling. 

The TRRO provides a period of transition to the UNEs available under its new final rules from 

the UNEs now available pursuant to the current interconnection agreements, which were negoti- 

ated and arbitrated under previous determinations concerning what elements must be provided by 

the ILECs pursuant to Section 25 1 (c)(3) of the FTA. For most of the UNEs that were available, 

but are no longer under that subsection, the TRRO provides a 12-month transition period. For dark 

fiber related elements, the FCC provided 18 months. During the transition, the FCC directed that 

ILECs must permit CLECs to serve their embedded customer base with UNEs available under 

their interconnection agreements, but with an increased price. However, the FCC stated that 

CLECs would not be permitted to expand the use of UNE-P or the use of other UNEs no longer 

required to be made available pursuant to Section 25 l(c)(3). 

In the March 9,2005 order in Case No. U-14447, the Commission found that ILECs must 

honor new orders to serve a CLEC’s embedded customer base. The Commission stopped short of 

stating that CLECs were not entitled to new orders of UNEs for new customers. At this time, the 

Commission affirmatively finds that the CLECs no longer have a right under Section 251(c)(3) to 

order W E - P  and other UNEs that have been removed from the list that must be offered to serve 

new customers. This does not, however, foreclose any right that may exist pursuant to Section 27 1 

for a CLEC to order these UNEs. Moreover, the Commission notes that although certain UNEs 
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are no longer required to be provided pursuant to Section 25 ](c)(3), parties may'negotiate for 

provision of those same facilities and functions on a commercial market basis. 

Transition 

SBC and Verizon propose that the Commission review and approve their respective proposed 

amendments to the interconnection agreements and then impose those amendments on the CLECs 

where necessary.' These parties point to the provisions in the TRO and TRRO that indicate the 

. .  mmv from the nrnv-s n o  lcznger re 

be swift. 

Verizon notes that the Commission has already initiated a collaborative to address the transi- 

tion issues concerning the amendments of interconnection agreements to conform to federal law. 

It argues that the Commission need not consider those same transitional questions here. 

In its reply comments, Verizon recognizes that many of the changes wrought by the TRO and 

the TRRO require the parties to negotiate amendments, which are being addressed in the Case 

No. U-14447 collaborative process. However, it argues, the prohibition on CLECs obtaining new 

UNE-Ps or high-capacity facilities no longer subject to unbundling does not depend on the 

particular terms of any interconnection agreement and should be implemented immediately. 

Verizon argues that the transition rules bar CLECs from ordering new UNEs that are no longer 

subject to unbundling under section 25 l(c)(3), without regard to the terms of any agreement. 

SBC argues that the Commission is legally bound to implement the FCC's determinations, 

consistent with the pertinent court rulings including USTA II for all ILECs and CLECs. It argues 

that the Commission should move quickly to ensure that the unbundling rights and obligations of 

'Verizon asserts that only the interconnection agreements with the CLECs named in Verizon's 
application are at issue here. The remaining agreements, according to Verizon, need no amend- 
ment to comply with federal law. 
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all carriers operating in Michigan comport with governing law and mandates of the FCC. It argues 

that it is appropriate for the Commission to ensure compliance with the federal unbundling regime 

in a single consolidated proceeding, pursuant to Section 252(g) of the FTA, 47 USC 252(g), 

instead of on a carrier-by-carrier basis. 

The CLECs argue that the FCC explicitly contemplated that parties would negotiate amend- 

ments to their interconnection agreements pursuant to their change of law or dispute resolution 

provisions. They argue that the FCC could not and did not order a unilateral change to contracts 

Commission should dismiss the 
-~~ 

that the p a m e n t l y  h v r m p k e .  T k y a p e h U h  _ _ _ ~  

applications by SBC and Verizon to approve their proposed amendments, and require instead that 

the parties negotiate in good faith in light of the change in law that the TRO and TRRO represent. 

The CLECs propose that the Commission adopt a process that allows parties initially to attempt to 

negotiate implementation of the TRRO and the resulting new unbundling rules. However, if nego- 

tiations fail on some issues, consistent with the terms and conditions for dispute resolution, the 

Commission should resolve disputes that arise in the most efficient manner available. 

AT&T recommends the following steps to preserve the CLEC’s right to negotiate under the 

FTA, and to promote uniformity and efficiency: 

1. Consistent with the terms of their respective interconnection agreements, 
following the effective date of the FCC’s rules (March 1 1,2005) carriers shall 
attempt to negotiate any required changes to their interconnection agreements. 
As required by the TRRO, these negotiations should proceed without 
“unreasonable delay.”6 

2. At the end of such negotiations, the parties should submit amendments to their 
interconnection agreements for Commission approval or file petitions 
identifying their individual dispute. To the extent necessary, and consistent 
with any notice and due process requirements, the Commission may entertain 
any filed disputes in party-to-party and or consolidated proceedings. 

6 ~ ~ ~ ~ ,  7 233. 
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3. To the extent the Commission believes necessary, it should schedule 
collaboratives to identify the common and unique issues in the individual 
petitions for dispute resolutions. At that time, the Commission should also 
establish an efficient framework for resolving the identified issues. 

4. Nothing in'this proposal should be construed to prohibit individual parties 
from requiring that the individual terms and conditions of the change of law 
and/or dispute resolution provisions of their respective interconnection 
agreements continue to apply, including any right to seek bilateral arbitration 
of disputes by the Commission. Similarly, nothing in this proposal should be 
construed to prohibit individual parties from negotiating amendments to an 
interconnection agreement in a time frame shorter than what is proposed 
herein, and the Commission should make this statement in any order issued. 

AT&T Supplemental Comments, pp. 7-8. 

In its initial comments, the CLEC coalition proposed a framework that contemplated 

significantly more time. It argued that the CLECs should be given 45 days after March 1 1, 2005 

to study the new rules and prepare proposed amendments to their interconnection agreements. 

Thereafter, the CLEC coalition noted that most interconnection agreements have a 60- or 90-day 

time frame for negotiations before dispute resolution procedures begin. Then, according to the 

CLEC coalition, the parties should have a two-week window to either submit an amendment or file 

petitions identifying their individual disputes. Finally, the CLEC coalition proposed that the 

Commission should entertain any filed disputes in a consolidated docket, with time limits for 

submitting those disputes. 

The Commission finds that the most appropriate process for moving the industry through the 

transition period provided in the TRRO is to close these three cases and open up the interconnec- 

tion agreements for negotiation, within the collaborative initiated in Case No. U- 14447. The 

parties will be provided 60 days from the date of this order7 to complete the requirements of their 

change of law and dispute resolution provisions, and to negotiate for and submit a joint application 

The 45-day period established for the collaborative is, therefore, extended. 7 
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for approval of an amendment to their interconnection agreements to bring their contracts into 

compliance with the requirements of the TRO and the TRRO. During that same 60-day period, the 

parties in the collaborative shall work to establish no more than four versions of an amendment to 

the interconnection agreements. All parties to the collaborative that have not otherwise agreed to 

an amendment, must agree to one of the four or fewer versions established in the collaborative. If 

the parties to a single contract do not agree which of the versions should be included in the inter- 

connection agreement, the parties shall submit that disagreement to the Commission, which will 

determine the appropriate amendment through baseball-style arbitration. 

Hot Cuts 

MCI argues that in the TRRO, the FCC ruled that for purposes of Section 25 1, there is no 

impairment without unbundled local switching. That ruling, according to MCI, was based on the 

availability of batch hot cut processes. See, TRRO, 77 21 1,217. Thus, MCI argues, batch hot cuts 

must be included in any amendments to the interconnection agreement to comply with the FCC’s 

recent rulings. Moreover, MCI argues, the FCC explicitly indicated that forums to address 

concerns about the sufficiency of batch hot cut processes include state commission enforcement 

processes and Section 208,47 USC 208, complaints to the FCC. 

MCI acknowledges the January 6,2005 order in Michigan Bell v Lark et al.(ED MI, Southern 

Division, Case No. 04-60 128, Hon Marianne 0. Battanni) prevents the Commission from 

enforcing the Commission’s June 28,2004 order in Case No. U-13891 regarding batch hot cuts. 

However, it insists that Judge Battanni’s order does not prevent the Commission from addressing 

and resolving disputes about batch hot cuts as part of the amendment process to interconnection 

agreements. It says that the basis of Judge Battanni’s ruling was that the Commission was acting 

on unlawfully delegated authority from the FCC in determining whether impairment existed with 
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respect to unbundled switching. Because the FCC has now made its determination concerning’ 

impairment, the Commission is free to act on batch hot cut issues. It says that the exact process to 

be used and the rates will need to be addressed in the interconnection agreement amendments. 

SBC responds that, in the TRRO, the FCC approved the hot cut processes presented by SBC as 

adequate to avoid a finding of impairment. It argues that parties are free to negotiate mutually 

acceptable “refinements” in batch hot cut processes. However, SBC argues, batch hot cut 

processes have nothing to do with conforming the parties’ interconnection agreements to the 
~~~~~~ ~ ~ 

requirements of federal law: 

Verizon responds that it has not named MCI as a party to its application to conform its 

contracts to federal law, and MCI does not mention Verizon in its hot cuts discussion. However, 

Verizon argues that the FCC did not instruct states to address hot cuts in TRRO amendments (or 

elsewhere). It argues that the FCC expressly found that the ILECs’ hot cut processes-pointing in 

particular to Verizon’s-were sufficient and that the concerns about the ILECs’ ability to convert 

the embedded base of UNE-P customers in a timely manner are rendered moot by the transition 

period. TRRO 7 2 16. Verizon argues that no authority cited by MCI permits the Commission to 

ignore a federal court decision forbidding it to pursue adoption of batch hot cut processes. 

The Commission is persuaded that it should promote settlement of hot cut process issues and 

doing so does not contravene Judge Battani’s order. To that end, the Commission opens a new 

docket for resolving those issues, Case No. U-14463, in which all filings and actions related to hot 

cuts will be determined. The Commission finds that within 14 days of the date of this order, the 

CLECs shall submit to the ILECs the number of lines that need to be moved via hot cut and a plan 

for those moves, Le., from and to what configuration and the process desired. Within 14 days after 

receipt of the plan, if the parties cannot agree on the process or price, they shall submit their last 
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best offer to Orjiakor Isiogu, Director of the Commission’s Telecommunications Division, who 

will act as mediator. Within 30 days of receipt of those last best offers, Mr. Isiogu shall submit his 

recommended plan to the Commission. The parties will have seven days to object. However, any 

objection must in good faith assert that the recommendation is technically infeasible or unlawful. 

Without timely objections, the mediator’s recommendation will be final. If the parties are able to 

agree, no filing need be made. 

The Commission has selected Case No. U- 14463 for participation in its Electronic Filings 

Program. The Commission recognizes that all filers may not have the computer equipment or 

access to the Internet necessary to submit documents electronically. Therefore, filers may submit 

documents in the traditional paper format and mail them to the: Executive Secretary, Michigan 

Public Service Commission, 6545 Mercantile Way, P.O. Box 3022 1, Lansing, Michigan 48909. 

Otherwise, all documents filed in this case must be submitted in both paper and electronic 

versions. An original and four paper copies and an electronic copy in the portable document 

format (PDF) should be filed with the Commission. Requirements and instructions for filing 

electronic documents can be found in the Electronic Filings Users Manual at: 

http://efile.mpsc.cis.state.mi.us/efile/usersmanual.pdf. The application for account and letter of 

assurance are located at http://efile.mpsc.cis.state.mi.us/efile/help. You may contact Commission 

staff at (5 17) 241-61 70 or by e-mail at mpscefilecases@,michigan.aov with questions and to obtain 

access privileges prior to filing. 

’ The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 151 
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et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice 

and Procedure, as amended, 1999 AC, R 460.17 10 1 et seq. 

b. Case No. U-14303, Case No. U-14305, and Case No. U-14327 should be closed. 

c.’ The parties should be directed to negotiate amendments to their interconnection agree- 

ments consistent with the discussion in this order, within the Commission-initiated collaborative 

proceeding in Case No. U-14447. 

d. Case No. U-14463 should be opened for the purpose of resolving issues concerning hot 

cuts. 

THEREFORE, IT IS ORDERED that: 

A. Case No. U-14303, Case No. U-14305, and Case No. U-14327 are closed. 

B. The parties are directed to negotiate amendments to their interconnection agreements 

consistent with the discussion in this order, within the Commission-initiated collaborative 

proceeding in Case No. U-14447. 

C. Case No. U-14463 is opened for the purpose of resolving issues concerning hot cuts, as 

discussed in this order. 

The Commission reserves jurisdiction and may issue further orders as necessary. 
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J. Peter Lark 
Chairman 

( S E A L )  

- ~ . .  . . -. - _- . 
~ 

~ 

m o m  B. Neison 
Commissioner 

/s/ Laura Chaopelle 
Commissioner 

By its action of March 29,2005. 

/s/ Maw Jo Kunkle 
Its Executive Secretary 
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A n y  party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chairman 

Commissioner 

By its action of March 29,2005. 

Its Executive Secretary 
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INTERCONNECTION AGREEMENTS 8 OF TEXAS 
TO THE TEXAS 271 AGREEMENT 

ORDER ON CLARIFICATION 

This Order clarifies Order No. 39’ regarding the Interim Agreement Amendment 

applicable to the Texas 271 Agreement P A )  and T2A-based interconnection agreements 

~ 6ehGn Sou&wGtemBefi Telephone, L:Pp6ia SBCTexG (SBC Texas) andcompetitive local 

exchange carriers (CLECs). 

The Commission clarifies its intent that, as used in sections 1.3.1 and 1.3.2 of the Interim 

Agreement Amendmer~t,~ “embedded base” or “embedded customer-base” refers to existing 

customers rather than existing lines. The Triennial Review Remand Order (TMO)3 preserved 

mass market local circuit switching during the transition period for the embedded customer base 

of UNE-P customers, requiring that “incumbent LECs must continue providing access to mass 

market local circuit switching . . . for the competitive LEC to serve those customers until the 

incumbent LECs successfdly convert those customers to the new arrangements.” The 

Commission notes that the conflicting interpretations of “embedded customer-base’’ will be an 

issue in Track I1 of this proceeding. However, until a final determination of this issue, SBC 

Texas shall have an obligation to provision new UNE-P lines to CLECs’ embedded customer- 

base, including moves, changes and additions of UNE-P lines for such customer base at new 

physical locations. Any price differential for which SBC Texas may seek true-up shall be 

addressed in Track II or a subsequent proceeding. 

Order No. 39, Issuing Interim Agreement Amendment (Feb. 25,2005). 1 

* Order No. 39, Issuing Interh Agreement Amendment at 7 (Feb. 25,2005). 

Unbundled Access to Network Elements and Review of the Section 251 Unbundling Obligations of 
Incumbent LmalExchange Garriers, WC Docket No. 01-388 and CC Docket No. 01-388, Order on Remand, FCC 
04-290 (Feb. 4,2005) (lkiennial Review Remand Order). 

3 

Triennial Review Remand Order at para. 2 16. 4 
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Further, the Commission notes that in view of the FCC’s February 4, 

requesting ILECs to designate wire centers as Tier 1 and Tier 2, Sections 1.5 and 

Page 2 of 3 

2005 letter 

1.5.1 of the 

Interim Agreement Amendment may require clarifi~ation.~ Accordingly, the Commission 

clarifies that, unless the FCC approves the list of wire centers designated by SBC Texas in its 

February 18, 2005 filing, paragraph 234 of the TRRO allows CLECs to self-certify their 

eligibility for dedicated transport and high-capacity loops and requires ILECs to provision the 

UNE before submitting any dispute regarding eligibility for the UNE. However, if the FCC 
approves the Wire centers identified by SBC Texas, the PUC clarifies its intent that the FCC’s 

~~~ 

SBC Texas shall provide a copy of this Order to those CLECs to which SBC Texas sent 

the February 1 1,2005 Accessible Letters regarding the circumstances in which it intends to deny 

access to those UNEs addressed in this Order. 

Order No. 39, Issuing Interim Agreement Amendment at 8 (Feb. 25,2005). 
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STATE of INDIANA 

INDIANA UTlLlTY REGULATORY COMMISSION 
302 W. WASHING’IDN STREFI: SUITE I306 

INDIANAPOLIS, INDIANA 462042764 
Office: (31- 70 L&D Facsimile: (m 1 

JUN 1 3 2005 

REQULATORY COMMISSION 

COMPLAINT OF INDIANA BELL TELEPHONE 
COMPANY, INCORPORATED D/B/A SBC 1 INDIANA UTILITY 
INDIANA FOR EXPEDITED REVIEW OF A 
DISPUTE WITH CERTAIN CLECS REGARDING ) CAUSE NO. 42749 
ADOPTION OF AN AMENDMENT TO 
COMMISSION APPROVED 1 
INTERCONNECTION AGREEMENTS 

You are hereby notified that on this date the Presiding Officers in this Cause make 
the following Entry: 

At the May 5, 2005 Rehearing Conference it was determined that this Cause 
would be temporarily held in abeyance. However, the Presiding Officers stated at the 
Prehearing Conference that a pending Appeal to the Full Commission and Motion for 
Clarification in this Cause would continue to be acted upon. This Entry rules on the 
Motion for Clarification. 

On April 22,2005, Cinergy Communications Company (“CCC”) filed its Motion 
for Clarification of March 9, 2005 Docket Entry Relating to Move, Add, and Chunge 
Orders for Existing Cinergy Communications Compuny Customers (“Motion”). The 
principal finding of the March 9,2005 Entry in this Cause was that the requirement of the 
Federal Communications Commission’s (“FCC’s”) Triennial Review Remand Order 
(‘raRO)l to eliminate the -unbundled network element platform (‘‘uNE-P”)2 for new 
customers was effective as of March 11,2005, even though the affected carriers had not 
yet amended their relevant interconnection agreements to reflect the changes of law 
brought about-by the TRRO. The Motion seeks a clarification that the intent of the 
March 9th Entry was to r e q k  Indiana Bell Telephone Company, Incorporated d/b/a 
SBC Indiana (“SBC Indiana”) to continue to accept orders for moves, adds, and changes 
to the accounts of CCC’s existing, embedded customer base during the twelve month 
transition period established in the TRRO. The Motion specifies two instances, 
subsequent to March 10, 2005, in which SBC Indiana rejected CCC’s quests to 

’ Order on Remand, In re Unbundled Access to Network Elements, WC Docket No. 04-313, CC Docket 
No.01-338,2005 WL 289015 (FCC Feb. 4,2005). 

’ The unbundled network element platform consists of a complete set of unbundled network elements (local 
circuit switching, loops and shared transport) that a competitive local exchange canier (‘‘CLEC‘9 can 
obtain fiom an incumbent local exchange carrier (“ILEC’) in order to provide an end-toend circuit. 
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effectuate embedded base customer requests to move service from one location to 
another. 

On May 5, 2005, SBC Indiana filed its Response to CCC’s Motion for 
Clarification of March 9, 2005 Docket Entry (“Response”). The Response argues that 
the effect of the March 9& Entry was to recognize the elimination of all new UNE-P 
arrangements after March 10, 2005, though features associated with circuit switching, 
such as call forwarding, should continue to be added or removed for the embedded 
customer base during the transition period. The Response also argues that the TRRO and 
its accompanying rules foreclose all new UNE-P orders, including new orders made at 
the request of a competitive carrier’s embedded base customer. 

On May 12,2005, CCC filed its Reply to SBC Indiana’s Response to Motion for 
Clarification (“Reply”), arguing that the March 9& Entry did not specifically address 
whether SBC In& ana was obligated to honor requests for moves, adds and changes to a 
CLEC’s embedded customer base, and that requiring moves, adds and changes to an 
embedded customer base is consistent with the purpose of the TRRO’s transition period 
and is in the public interest. 

We agree with CCC that our March 9& Entry did not address whether SBC 
Indiana was obligated to accept requests for moves, adds and changes for a CLEC’s 
embedded customer base. Our finding in that Entry that SBC Indiana should continue to 
provision circuit switching features for an embedded customer base during the transition 
period was in response to a specific example of concern raised by the Joint C L E C s  that 
an existing customer who received call forwarding prior to March 11,2005, would not be 
able to remove that feature on or after March 11, 2005. It should not be concluded that 
by limiting our discussion to the subject of the example presented that we were making a 
comprehensive finding as to SBC Indiana’s provisioning obligations for an embedded 
customer base. 

And while we do not find SBC Indiana’s interpretation to be baseless, we also do 
not find that the TRRO or its accompanying rules require foreclosure of new UNE-P 
orders for an existing customer. We think the answer to the question of whether SBC 
Indiana should be required to honor a new UNE-P request from a member of an 
embedded customer base is found in the FCC’s purposes for establishing a transition 
period. 

The discussion in ‘ip. 226 and 227 of the TRRO provides clear direction that a 
purpose of the twelve month transition period is to allow for an undisruptive period in 
which a CLEC’s existing UNE-P customers can continue with that type of senice 
arrangement while the CLEC converts these customers to an alternative service 
arrangement. It also seems clear that by allowing this exception to the elimination of 
UNE-P as of March 11, 2005, the FCC intended for a CLEC to have an unencumbered 
opportunity to continue to serve its embedded customer base after the transition period. 
A reasonable way to ensure this opportunity is to allow for the continuation of “business 
as usual” for these existing UNE-P customers during the transition period. It is neither 
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unusual nor unreasonable for a UNE-P customer to request a move, change or add to its 
existing service arrangement, such as the addition of a fax line or a move to a different 
location. However, if the CLEC provider is unable to secure this addition or move from 
the ILEC then the CLEC’s embedded customer base has been disrupted and the CLEC 
stands a chance of losing that customer. 

In light of the purposes of the TRRO’s transition period, it is a rewonable 
conclusion that the FCC did not intend that a CLEC’s ability to continue serving its 
existing UNE-P customer base during the transition period would be quaWed with the 
inability to provide existing customers with routine telecommunications needs requiring 
moves, changes or adds. To conclude otherwise would be disruptive to both the customer 
and to the CLEC. These disruptions are avoidable and their avoidance is consistent with 

r having a transition period. We find, therefore, that the intent of the 
TRRO requires SBC Indiana, for the duration of the transition period, to honor UNE-P 
orders for a CIW: ‘C’s embedded customer base in a m ’ m e r  consistent with SBC lndi ana’s 
processing of such orders prior to the effective date of the TRRO. 

I 

IT IS SO ORDERED. 

0 A. bcyc-L- 
William G. Divine, Administrative Law Judge 

Date: #G -/3- 03- 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Dispute Regarding Embedded Base 
Between Saturn Telecommunication Services, Inc. 
d/b/a STS Telecom and 
BellSouth Telecommunications, Inc. 

Docket No. 050297-TP 

STATE OF FLORIDA 

COUNTY OF BROWARD 

AFFIDAVIT OF DAVID NILSON 

1. I am the Chief Technology Officer of Supra Telecommunications and Information 

Systems, Inc. (“Supra” or “the Company”) and make this affidavit on my personal knowledge. 

2. I am aware that as a result of the FCC’s Triennial Review Remand Order, 

BellSouth has denied Supra the ability to provide its embedded base customers with additional 

UNE-P lines provisioned under the existing 25 1/252 Interconnection agreements that the 

customer’s initial line was provisioned under. 

3. 

4. 

I am aware that BellSouth refuses to accept or process LSRs for such service. 

I am aware that as a result of the FCC’s Triennial Review Remand Order, 

BellSouth has denied Supra the ability to provide its embedded base customers provisioned as 

UNE-P under the existing 2511252 Interconnection agreements with requested location changes 

(i.e. transfer of service, change of address, service address moves). 

5 .  I am aware that BellSouth refuses to accept or process LSRs for such service. 

FURTHER AFFIANT SAYETH NAUGHT 

EXHIBIT 1-1 



SWOR scribed before me this 1'' day of July 2005. 

NOTARY PUBLIC 

Sign 

Print 

* 

1 

My Commission Expires: 

2 



BEFORE 

THE PUBLIC SERVICE COMMISSION OF 

SOUTH CAROLINA 

DOCKET NO. 2004-3 16-C - ORDER NO. 2005-247 

AUGUST 1,2005 

IN RE: Petition of BellSouth Telecommunications, ) ORDER ADDRESSING 
Inc. to Establish a Generic Docket to ) PETlTIONFOR 
Consider Amendments to Interconnection ) EMERGENCY RELEF 
Agreements Resulting from Changes of Law. ) 

This matter comes before the Public Service Commission of South Carolina (the 

Commission) on a Petition for Emergency Relief submitted by Nuvox Communications, 

Inc., Xspedius Management Co. of Charleston, LLC, Xspedius Management Co. of 

Columbia, LLC, Xspedius Management Co. of GreenviIle, LLC, Xspedius Management 

Co. of Spartanburg, L E ,  KMC Telecom III, LLC, and KMC Telecom V, Inc. 

(collectively, the CLEC Petitioners) on March 2,2005, and a related letter fiom 

ITC*DeltaCom Communications, Inc. submitted to the Commission on February 23, 

2005. This Order also disposes of the Emergency Petition filed by Amerimex 

Communications COT. filed on March 4,2005, and the similar letter filed by Navigator 

Telecommunications, LLC submitted on March 3,2005. Amerimex subsequently 

withdrew its Emergency Petition. 

The CLEC Petitioners request that this Commission grant the following relief: (1) 

declare that the transitional provisions of the Triennial Review Remand Order ( TRRO) 

issued by the Federal Communications Commission (FCC) on February 4,2005, are not 

self-effectuating, but rather are effective at such time as the parties’ existing 

EXHIBIT 1-1 
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interconnection agreements are superseded by the interconnection agreements resulting 

from their upcoming arbitration docket; and (2) declare that the Abeyance Agreement 

.. 

that they entered into with BellSouth Telecommunications, Inc. requires BellSouth to 

continue to honor the rates, terms and conditions of the parties’ existing interconnection 

agreements until such time as those agreements are superseded by the agreements 

resulting fiom the upcoming arbitration docket. 

The Commission has carefully reviewed the record in this matter, including the 

filings of the parties and the transcript of the oral argument presented, along with the 

controlling law. Guided by this Commission’s duties under State law, the express terms 

of the TRFtO, including its findings regarding public policy and the public interest, and 

based on this Commission’s reading of the TRRO that the Federal Communications 

Commission (FCC) envisioned that the changes of law would be administered through an 

orderly process under State Commission supervision, we hold that the CLEC Petitioner’s 

request for relief should be granted in part and denied in part as described herein. 

We hold that, after June 8,2005, which is 90 days h m  the date of BellSouth’s 

Carrier Notification letter dated March 8,2005, CLECs can no longer order an 

Unbundled Network Element (UNE) fiom BellSouth and pay the Total Element Long 

Run Incremental Cost (TELRIC) rates for that item in regard to new customers seeking 

switching and high capacity loops in specified central offices as defined in the TRRO, 

dedicated transport between central offices having certain characteristics defined in the 

TRRO, and dark fiber. This 90 day period is provided only for orderly negotiation and 
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service transition purposes, and Will be subject to true-up back to March 1 1, based on the 

new contractual arrangements negotiated by the parties. 
.. 

We also hold that the transition of the embedded base of existing customers, 

including those existing customers who seek moves, changes and additions of newly 

delisted UNEs for such customer base at new and existing physical locations, shall occur 

with alacrity under the supervision of this Commission, prior to the FCC’s absolute 

deadline of March 10,2006, for provision of any such UNEs at TRRO transition plan 

rates (i.e. TELRJC rates + !§ 1 or 1 15% as applicable). 

Further, we hold that if a CLJX orders a high-capacity loop or transport UNE 

Erom BellSouth after March 11,2005, and certifies that, based on a reasonably diligent 

inquiry and to the best of its knowledge, its request is consistent with the applicable 

requirement of the TRRO, BellSouth must immedately process the request. To the extent 

that BellSouth seeks to challenge any such UNEs, it subsequently can raise that issue 

through the dispute resolution procedures provided for in its interconnection agreements. 

Lastly, we hold that the scope of the parties’ Abeyance Agreement does not reach 

the provisions of the TRRO that this Commission is called upon to interpret in the CLEC 

Petitioners’ Petition. Therefore, it is this Commission’s determination that the Abeyance 

Agreement does not offer the CLEC Petitioners an alternative method of relief. Further, 

where commercial agreements have been negotiated, they will take precedence over the 

relevant terms of this Order. As emphasized by the FCC, this Commission notes that the 

parties “must negotiate in good faith” and that “the parties will not unreasonably delay 

implementation of the conclusions” of the TRRO, which clearly signaled an expectation 



DOCKET NO. 2004-3 16-C - ORDER NO. 2005-247 
AUGUST 1,2005 

. PAGE4 

that the parties will move expeditiously away from the specified UNE framework. In 

addition, the FCC “encourage(d) the state commissions to monitor this area closely to 

ensure that parties do not engage in unnecessary delay.” This Commission plans to do so, 

with the fidl expectation and goal that the parties will reach new agreements and have 

procedures in place to transition new and existing services well before the relevant 

deadlines recognized by this Commission and the FCC. 

A further explanation of our holdings follows. 

I. NEWCUSTOMERS SEEKING SWITCHING, AND 
CERTAIN OTHER UNEs 

We had instituted a deadline of June 8,2005, as the date when CLECs can no 

longer order a UNE fmm BellSouth and pay the TELRK rates for that item in regard to 

new customers seeking switching, high capacity loops in specified central offices as 

defined in the TRRO, dedicated transport between central offices having certain 

characteristics defined in the TRRO, and dark fiber. Again, this 90 day period is provided 

only for orderly negotiation and service transition purposes, and will be subject to true-up 

back to March 1 1, based on the new contractual arrangements negotiated by the parties. 

First, we agree with some 1 1 other State Commissions, which, as of April 15, 

2005, had held that the TRRO does not permit new UNE orders of the above-noted 

facilities. The TRRO states repeatedly that the FCC did not allow new orders of facilities 

that it concluded should no longer be available as UNEs. This includes switching (TRRO, 

paragraphs 204,227), and certain loops and transport (”RRO, paragraphs 142,195). 

The CLEC Petitioners stated a belief that TRRO, paragraph 233 requires 

BellSouth to follow a contractual changeof-law process before it can cease providing 
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these facilities. The paragraph, however, is clear that carriers must implement changes to 

their interconnection agreements consistent with the FCC’s conclusions in the TRRO. 

Further, we agree with the New York Commission, which stated that “Paragraph 233 

must be read together with the FCC directives that UNE-P obligations for new customers 

are eliminated as of March 11,2005.’’ Thus, the right to assert contractual Obligations 

must be read congruently with one of the overall goals of the TRRO, which was that 

certain classes of UNEs were no longer to be made available after March 1 1,2005, at 

TELRIC prices. 

Although we recognize that our conclusion with regard to new customers and new 

UNEs may be contrary to certain intercomedon agreements, we believe that the FCC 

has the authority to make its order effective immediately regardless of the contents of 

particular interconnection agreements. Clearly, the FCC may undo the eff i ts  of its own 

prior decisions, which have been vacated by the Federal Courts on several occasions. The 

FCC has determined that the UNE Platform harms competition and thus is contrary to the 

public interest. The FCC explained that its prior, overbroad unbundling rules had 

“htrate[d] sustainable, facilities-based competition.” TRRO, paragraph 2. In addition, 

the South Carolina Supreme Court has held that the right to contract is not absolute, but is 

subject to the state’s police powers which may be exercised for protection of the public’s 

health, safety, morals or general welfare. In Anchor Point. et al. v. Shoals Sewer 

Companv and the Public Service Commission of South Carolina 308 S.C. 422.418 S.E. 

2d 546 (19922 the Court held that where a matter affected the public interest, the 

Commission, exercising the State’s police powers, could issue an order which altered a 
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master deed. Clearly, under the police power, this Commission can alter interconnection .. 

agreements if a matter of public welfare is involved. Since the FCC determined that the 

UNE Platform harms competition and is therefore contrary to the public interest, we 

believe that this Commission may modify interconnection agreements at least to the 

degree that said agreements may be read to require BellSouth to offer new UNEs to new 

customers. 

Further, in keeping with our desire to bring about an orderly transition period, we 

have held that after June 8,2005, CLECs can no longer order a UNE brom BellSouth and 

pay the TEWC rates for that item in regard to new customers seeking switching, high 

capacity loops in specified central offices as defined in the TRRO, dedicated transport 

between central offices having certain characteristics defined in the TRRO, and dark 

fiber. This is a 90-day extension of time from the TRRO-imposed March 11,2005, 

deadline for orderly negotiation and service transition purposes. However, we emphasize 

that any new rates agreed upon between parties for these services will be subject to true- 

up back to March 11,2005, based on the new contractual arrangements negotiated by the 

parties. Thus, the new rates will be consistent with the intent of the TRRO not to allow 

availability of new adds to new customers after March 11,2005. 

II. EMBEDDED BASE OF EXISTING CUSTOMERS 

We hold that the transition of the embedded base of existing customers, including 

those existing customers who seek moves, changes and additions of newly delisted UNEs 

for such customer base at new and existing physical locations, shall occur with alacrity 

under the supervision of this Commission, prior to the FCC’s absolute deadline of March 
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10,2006, for provision of any such UNEs at TRRO transition plan rates (i.e. TELRIC 

rates + $1 or 115% as applicable). (TRRO, paragraphs 227,228,145,198) 
.. 

Paragraph 228 of the TRRO states that unbundled access to local circuit switching 

during the transition period should be priced at the higher of (1) the rate at which the 

requesting carrier leased UNE-P on June 15,2004 plus one dollar, or (2) the rate the state 

public utility commission establishes, if any, between June 16,2004, and the effective 

date of this Order, for UNE-P plus one dollar. With regard to the transition pricing of 

unbundled dedicated transport facilities for which the FCC determines that no Section 

251(c ) unbundling requirement exists, according to paragraph 145 of the TRRO, such 

facilities shall be available for lease fiom the incumbent LEC at a rate equal to the higher 

of (1) 1 15 percent of the rate the requesting carrier paid for the transport element on June 

15,2004, or (2) 1 15 percent of the rate the state commission has established, if any, 

between June 16,2004, and the effective date of the TRRO, for that transport element. 

Paragraph 198 of the TRRO adopts, for transition pricing of unbundled high-capacity 

loops for which the Commission determines that no Section 25 1 (c) unbundling 

requirement exists, a rate equal to the higher of (1) 1 15 percent of the rate the requesting 

Canier paid for the loop element on June 15,2004, or (2) 115 percent of the rate the state 

commission has established, if any, between June 16,2004, and the effective date of the 

TRRO, for that loop element. 

The TRRO states as its reasoning that moderate price increases help ensure an 

orderly transition by mitigating the rate shock that could be suffered by competitive 

LECs if TELRIC pricing were immediately eliminated for these network elements, while 



DOCKET NO. 2004-3 16-C - ORDER NO. 2005-247 
AUGUST 1,2005 
PAGE 9 

Additionally, the parties agree that any new issues added to a subsequent petition 
for arbitration will be limited to issues that result fhm the Parties’ negotiations 
relating to USTA II and its progeny. 

The Abeyance Agreement simply provides that the parties will continue to 

operate under their current Commission-approved interconnection agreements until such 

time as they move into a new agreement (either via negotiated agreement or via 

arbitration pursuant to a subsequent petition for arbitration of a new interconnection 

agreement). The Agreement says nothing of changes of law that might be mandated by 

the FCC in the TRRO. Ln other words, adopting the Joint Petitioners’ argument would 

require this Commission to find that the scope of the Abeyance Agreement was so wide 

that, even though the TRRO proceeding is never mentioned in the Agreement, BellSouth 

indefinitely agreed to waive contractual rights related to the incorporation of the TRRO in 

the current agreements eight months prior to those changes even being ism& In efftct, 

the Joint Petitioners argue that BellSouth essentially gave up the right to implement those 

new rules for the current Agreement even before any party knew what those rules would 

contain. We reject this argument because it impermissibly leads to unreasonable results. 

Accordingly, the Abeyance Agreement provides no alternative remedy for the Joint 

Petitioners in the present case. 

CONCLUSION AND ORDER 

Because of the reasoning stated above, we hold that: 

1. Mer June 8,2005, which is 90 days fiom the date of BellSouth’s Carrier 

Notification letter dated March 8,2005, CLECs can no longer order a UNE fiom 

BellSouth and pay the TELRIC rates for that item in regard to new customers seeking 
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switching, high capacity loops in specified central offices as defined in the TRRO, 

dedicated transport between central offices having certain characteristics defined in the 

TRRO, and dark fiber. This 9O-day period is provided only for orderly negotiation and 

service transition purposes, and will be subject to trueup back to March 1 1, based on the 

new contractual arrangements negotiated by the parties; 

2. The transition of the embedded base of existing customers, including those 

existing customers who seek moves, changes and additions of newly delisted UNEs for 

such customer base at new and existing physical locations, shall OCCUT with alacrity under 

the supervision of this Commission, prior to the FCC’s absolute deadline of March 10, 

2006, for provision of any such UNEs at TRRO transition plan rates (ie., TELRIC rates 

+ $1 or 115% as applicable); 

3. If a CLEC orders a high-capacity loop or transport UNE from BellSouth 

after March 11,2005, and certifies that, based on a reasonably diligent inquiry and to the 

best of its knowledge, its request is consistent with the applicable requirement of the 

TRRO, BellSouth must immediately process the request. To the extent that BellSouth 

seeks to challenge any such WS, it subsequently can raise that issue through the 

dispute resolution procedures provided for in its interconnection agreements; and 

4. The scope of the parties’ Abeyance Agreement does not reach the 

provisions of the TFU20 that this Commission is called upon to interpret in the CLEC’s 

Petition; therefore it is this Commission’s determination that the Abeyance Agreement 

does not offer the CLEC Petitioners an alternative method of relief. 
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5 .  Where commercial agreements have been negotiated, they will take 

precedence over the relevant terms of this Order. As emphasized by the FCC, this 

Commission notes that the parties “must negotiate in good faith” and that “the parties will 

not unreasonably delay implementation of the conclusions” of the TRRO, which clearly 

signaled an expectation that the parties will move expeditiously away h m  the specified 

UNE framework. Further, the FCC ‘‘encOurage(d) the state commissions to monitor this 

area closely to ensure that parties do not engage in unnecessary delay.” This Commission 

plans to do so, with the fidl expectation and goal that the parties will reach new 

agreements and have procedures in place to transition new and existing services well 

before the relevant deadlines recognized by this Commission and the FCC. 

6. This Order shall remain in full force and effect until further Order of the 

Commission. 

BY ORDER OF THE COMMISSION: 

Rand? Mitchell, Chairman 
w 

ATTEST: 

@jsa!la*cQ&. 
G. O’Neal Hamilton, Vice-Chairman 


