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BEFORE THE FLOFUDA PUBLIC SERVICE COMMISSION 

In Re: Petition to establish generic docket to) 
consider amendments to interconnection ) 
agreements resulting from changes in law, ) 
by BellSouth Telecommunications, Inc. ) 

1 Filed: August 29,2005 

Docket No. 041269-TP 

BELLSOUTH TELECOMMUNICATIONS, INC.’S 
RESPONSE IN OPPOSITION TO SUPRA’S EMERGENCY MOTION 

BellSouth Telecommunications, Inc. (“BellSouth”) respecthliy submits this Response in 

Opposition to the Emergency Motion (“Motion”) filed by Supra Telecommunications and 

Information Systems, Inc. (“Supra”) on August 22,2005. 

I. INTRODUCTION 

On February 4, 2005, the Federal Communications Commission (“FCC”) released its 

permanent unbundling rules in the Triennial Review Remand Order (“TRRO”). The T . 0  

identified a number of former Unbundled Network Elements (“UNEs”), such as switching, for 

which there is no section 25 1 unbundling obligation.’ In addition to switching, former UNEs 

include high capacity loops in specified central offices: dedicated transport between a number of 

central offices having certain characteristics: entrance facilities: and dark fiber.5 The FCC, 

recognizing that it removed significant unbundling obligations formerly placed on incumbent 

local exchange c arriers, adopted transition p lans to  m ove the embedded base o f t hese former 

UNEs to alternative serving  arrangement^.^ In each instance, the FCC unequivocally stated that 

’ TRRO, fl 199 (“Applying the court’s guidance to the record before us, we impose no section 251 
unbundling requirement for mass market local circuit switching nationwide.” (footnote omitted). 

TRRO, 17 174 (DS3 loops), 178 (DSl loops). 

TRRU, M 126 (DSl transport), 129 (DS3 transport). 

TRRO, fi 137 (entrance facilities). 

TRRU, 

4 

133 (dark fiber transport), 182 (dark fiber loops). 

TRRO, flfl 142 (transport), 195 (loops), 226 (switching). 6 



the transition period for each of these former UNEs -- loops, transport, and switching -- would 

commence on March 1 1,2005.’ 

As this Commission is well aware, Order No. PSC-05-0492-FOF-TP (“Order”) issued in 

Docket No. O41269-TP7 properly gave effect to the FCC’s TRRO’ when it found that “as of 

March 11, 2005, requesting carriers may not obtain new local switching as an unbundled 

network element.” The Commission issued its Order after voting unanimously on this issue 

during i ts  April 5 , 2  005 agenda c onference. D uring that a genda, this Commission rejected a 

plethora of CLEC emergency petitions that sought to expand the illegal UNE-P regime by adding 

new local switching unbundled network elements contrary to binding federal rules. Thereafter, 

on April 15, 2005, BellSouth provided all CLECs with notice that effective April 17, 2005, it 

would no longer accept new service requests for unbundled local switching and UNE-P in 

Florida.’ 

Despite ample notice that BellSouth would no longer accept new orders for unbundled 

local switching, Supra filed its purported “emergency” motion, blithely ignoring the events 

leading up to BellSouth refking the orders about which Supra complains. Instead, Supra 

mistakenly asserts that the Order “does not clearly define how to treat a requesting caniers UNE 

orders on behalf of customers that are not new customers, but are already a part of a CLEC’s 

‘embedded customer base”’ (Motion, p. 1) while ignoring more recent communications on this 

issue. 

Supra’s claim that the TRRO does not permit BellSouth to rehse Section 251 UNE orders 

TRRO, fin 143 (transport), 196 (loops) 227 (switching). 
Order on Remand (“TRRO’Y, Unbundled Access to Network Elements; Review of the Section 251 

Unbundling Obligations of Incumbent Local Exchange Curriers, 20 FCC Rcd 2533, 2005 W L  289015 (2005), 
petitions for reviewpending, Covad Communications Cu., et al. Y, FCC, et al., Nos. 05-1095 et al. (D.C. (3.). 

See BellSouth’s April 15, 2005, Carrier Notification Letter SN9 1085089 available at 
http://www. interconnection. bellsouth.com. 
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submitted for the purpose of serving customers in a CLEC’s “embedded customer base” ignores 

both the Commission’s April 5 ,  2005 vote and its subsequent Order. Supra’s disregard for the 

TRRO and this Commission’s Order, both of which bar all new “UNE-P arrangements” and not 

just those used to serve new customers ( T m U  7 227), cannot stand. Beyond that, Supra’s 

arguments are inconsistent with the core policy behind the TRRO. Instead of weaning carriers 

away fiom UNE-P arrangements and toward alternative methods of competition, as the FCC 

plainly intended, Supra would have the Commission expand the activities that the FCC has found 

to be anticompetitive. See Order at 17, BellSouth Telecornms, Inc. v. Cinergy Communications 

Co., No. 3:05-CV-16-JMH (E.D. Ky. Apr. 22, 2005) (‘‘Kentucky Injunction Order”) (noting that 

the CLECs have no valid interest “in a practice the FCC has stated is ‘anti-competitive”’). 

11. ARGUMENT 

A. 

Supra’s Motion is inconsistent with the text of the TRRO. 

Supra’s Motion Is Contrary to the TRRO 

Contrary to Supra’s 

contention, the FCC repeatedly stated that, during the ensuing transition period, CLECs, such as 

Supra, could not add new switching UNEs or new UNE Platform arrangements nor could they 

add new customers using the UNE Platform. 

In particular, the FCC explained that its transition plan “does not permit competitive 

LECs to add new UNE-P arrangements using unbundled access to local circuit switching 

pursuant to section 251(c)(3).” TRRO 7 227 (emphasis added); see ulso id. 7 5 (“This transition 

plan applies only to the embedded base, and does not permit competitive LECs to add new 

switching UNEs”) (emphasis added). The FCC’s rules likewise provide that, without exception, 

“[rlequesting carriers may not obtain new local switching as an unbundled network element.” 47 

C.F.R. 5 51.319(d)(Z)(iii). When a CLEC orders a new UNE-P line to serve an existing 

3 



customer, it is ordering new local switching (and a ‘hew UNE-P arrangement”), which is 

prohibited under the plain language of the FCC’s order and rules. See Kentucky Injunction 

Order at 7 (“The strong language in the Order on Remand that ILECs no longer have an 

obligation to provide UNE-P switching and the corresponding effective date of March 11, 2005, 

will likely lead the Court to conclude that [the] Order on Remand is self-effectuating for new 

orders.”) (emphasis added); BellSouth Telecomms., Inc v. Mississ&pi Pub. Sen. Comm ’n, 

3:05CV173LN7 2005 WL 1076643, at *3, *6 (S.D. Miss. Apr. 13, 2005) (stating that “the FCC’s 

intent in the TRRO is an unqualified elimination of new UNE-P orders as of March 11, 2005, 

irrespective of change of law provisions in the parties’ interconnection agreements” and 

precluding, without reservation, the Mississippi PSC fiom “enforcing that part of its order 

requiring BellSouth to continue to process new orders for UNE-P switching”); BellSouth 

Telecomms., Inc. v MCImetro Access Transmission Sews., LLC, 1 :05-CV-0674-CC, 2005 WL 

807062, at *2 (N.D. Ga. Apr. 5, 2005) (“The FCC’s decision to create a limited transition that 

applied only to the embedded base and required higher payments even for t h e  existing facilities 

cannot be squared with the PSC’s conclusion that the FCC permitted an indefinite transition 

during which competitive LECs could order new facilities and did not specify a rate that 

competitors would pay to serve them.”) (emphasis added). 

In urging a different conclusion, Supra disregards the federal district cases cited above, 

and relies, instead, on various state commission decisions, none of which binds this Commission. 

Notably, in BellSouth TeZecornms., Inc. v MCImetro Access Transmission Sews., LLC, 1 :05-CV- 

0674-CC, 2005 WL 807062, at *2 (N.D. Ga. Apr. 5 ,  ZOOS), the court overturned a Georgia 

Commission Order requiring BellSouth to continue providing new WE-Ps to all customers - 

both new and embedded base. Pursuant to this decision, BellSouth is rejecting all UNE-P orders 

4 



in Georgia. 

As the FCC stressed, the purpose of its transition plan is to encourage the CLECs to 

move away from unlawful unbundling rules. TRRO 8 227; Kentucky hjunctiun Order at 17 

(noting that the FCC has deemed its previous policy to be “anti-competitive”). But under 

Supra’s view of the law, CLECs would be free to add new UNE-Platform arrangements for 

existing customers right up until 11 months and 29 days after the TRRO went into effect, even 

though Supra and all other CLECs are supposed to be using the 12-month transition period to 

“perform the tasks necessary to an orderly transition, which could include deploying competitive 

infrastructure, negotiating alternative access arrangements, and performing loop cut overs or 

other conversions.” TRRO 7 227. Supra’s request would therefore frustrate the FCC’s goal of 

moving away from the UNE Platform and encouraging carriers to negotiate alternative, 

commercially reasonable substitutes for that anticompetitive practice. 

Supra also ignores decisions from other state commissions that have not required ILECs 

to keep providing new UNE arrangements for existing customers. Most recently, in BellSouth’s 

serving territory the Tennessee Regulatory Authority (“TRA”) ruled that “[elffective May 16, 

2005, BellSouth . . . may reject any and all orders for the delisted UNEs, including new orders to 

serve the CLECs’ embedded base.”” On August 8,2005, The TRA confirmed its ruling when it 

rejected a motion for clarification. 

In addition, the California commission decision is especially well-reasoned and 

persuasive. As that commission said,” “we note that the FCC has clearly stated that ‘Incumbent 

lo  Order Terminating Alternative Relief, Docket No. 04-0038 1 ,  Tennessee Regulatory Authority, .July 25, 
2005. 

Assigned Commissioner’s Ruling Granting in Part Motion for Emergency Order Granting Status Quo for 
m E - P  Orders, Petition of Verizon California Inc., App. No. 04-03-014 (Cal. PUC Mar. .11, 2005), available at 
http:l/www.cpuc.ca.gov/wordqdflRULINGS/44496.pdf. On March 17, 2005, the California Public Utility 
Commission voted to adopt the Assigned Commissioner’s ruling in its entirety. 
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LECs have no obligation to provide competitive LECs with unbundled access to mass market 

local circuit switching.”’ id. at 7 (quoting TRRO 7 5) (emphasis added by California 

commission). Moreover, “it is clear that the FCC desires an end to the UNE-P, for it states ‘. . . 

we exercise our “at a minimum” authority and conclude that the disincentives to investment 

posed by the availability of unbundled switching, in combination with unbundled loops and 

shared transport, just@ a nationwide bar on such unbundling.’” Id. (quoting TRRO 7 200) 

(emphasis added by California commission)). As well, “[olther parts of the [TRRO] also support 

this interpretation. In particular, the FCC also states: ‘. . . we establish a transition plan to 

migrate the embedded base of unbundled local circuit switching used tu serve mass market 

customers to an ulternative sewice arrangement.’ . . . Note that this last statement refers to ‘the 

embedded base of unbundled local circuit switching;’ it does not refer to an ‘embedded base of 

customers.’” Id. (emphasis in original). Thus, the California commission held that “since there 

is no obligation and a national bar on the provision of LJNE-P, we conclude that ‘new 

arrangements’ refers to any new UNE-P arrangement, whether to provide service for new 

customers or to provide a new arrangement to existing services. The [TRRO] clearly bars both.” 

Id. ’ 
B. Supra’s Motion is Contrary to the Cornmission’s Order 

Supra’s Motion also ignores this Commission’s Order. h prior filings made in Docket 

No. 041269-TL, BellSouth detailed its view and positions concerning the TRRO. To reiterate, 

BellSouth explained that the FCC’s new local switching rule makes clear that the prohibition 

against new UNE-Ps applies to new lines. See BellSouth’s March 4, 2005 Response in 

* *  On the theory that the parties needed “additional time to negotiate the applicable ICA amendments 
necessary to transition and to continue to serve the CLECS embedded customer base,” the California commission 
did ask SBC to “continue processing CLEC orders involving additional UNE-Ps for the embedded base of 
customers who already have UNE-Ps, until no later than May 1,2005.” Id. at 9. 
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Opposition to Petition for Emergency Relief, n. 9; also BellSouth’s March 15, 2005 Response in 

Opposition to Petitions for Emergency Relief, n. 12. BellSouth cited the TRRO, 7 199; and 47 

C.F.R. § 51.319(d)(2)(iii) (“[rlequesting carrier may nut obtain new local switching as an 

unbundled network element.”). Also, BellSouth explained that federal law defines switching to 

include line-side facilities, trunk side facilities, and all the features, functionalities and 

capabilities of the local switch. When a requesting carrier purchases the 

unbundled local switching element, it obtains all switching features in a single element on a per- 

line basis. TRO, at 433; the TRliO retained this definition (TRRO, n. 529). Thus, the switching 

TRRO, 7 200. 

UNE means the port and functionalities on a per-line basis and the prohibition against new adds 

applies t o  t he e lement i tsey- c onsequently, t he f ederal rule of n o n ew adds applies t o 1 ines. 

Since the federal no new adds rule applies to lines, it means that Supra cannot add new UNE-P 

lines to an existing customer account, because to do so would result in a new UNE-P line. Nor 

can Supra move an existing UNE-P line from an existing customer location to a different 

location, because that would result in a new UNE-P line at the different location. 

In light of BellSouth’s previously filed pleadings, Supra cannot legitimately argue that 

this Commission has not yet ruled on the issues raised in its Motion. Rather, Supra must 

concede these matters were addressed when this Commission voted on April 5,2005, and in the 

resulting written Order, which unambiguously stated that as of March 11, 2005, requesting 

carriers may not obtain new local switching as an unbundled network element. See Order, p. 8-9. 

The Order made no exceptions whatsoever. Indeed, concerning the TRRO at paragraph 233, this 

Commission ruled in BellSouth’s favor, finding that “my other interpretation would render the 

TRRO-language regarding ‘no new adds’ a nullity, which would, consequently, render the 

prescribed 12-month transition period a confusing morass ripe for fbrther dispute.” Order, p. 6. 
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Thus, by the express terms of the Order, Supra cannot order new UNE-P lines for existing 

customers, nor can Supra order new UNE-P lines at different locations. By filing its 

“Emergency Motion” after the Commission has accepted numerous filings, heard fiom counsel 

on the issue of new adds, and issued its decision, Supra has wasted both the Commission’s and 

BellSouth’s resources, and its frivolous motion should be summarily dismissed. 

C. SUPRA’S Allegations Concerning Service Disruptions and Competition are 
Unfounded 

In addition to ignoring the TMO and this Cornmission’s Order, Supra makes a number of 

unfounded allegations that cannot withstand scrutiny. 

First, Supra claims that BellSouth has disrupted Supra’s embedded customer base by 

denying Supra the ability to provide its customers with new UNE-P lines andor service location 

changes. (Motion, p. 5). Supra’s claim is meritless. The FCC has found that many CLECs have 

deployed their own switches and that others can do so also. TRRO, 7 199. Moreover, BellSouth 

has entered into over one hundred commercial agreements with CLECs, including AT&T and 

MCI. Supra can enter into a similar agreement and continue to serve its customers. Resale is 

another option that remains available to Supra. 

Second, Supra claims that BellSouth is acting in an anti-competitive manner and in 

violation of the TRRO. (Motion, p. 5). This is simply untrue. BellSouth is in full compliance 

with the TRRO and this Commission’s Order. Supra’s claim is flatly contradicted by the FCC’s 

determination that “the disincentives to investment posed by the availability of unbundled 

switching . . justify a nationwide bar on such unbundling.” TRRU, 204. Supra’s claim is 

likewise unpersuasive in light of relevant federal district decisions, which, when addressing 

similar claims of purported harm by CLECs, stated: 

the court is persuaded that the competitors have alternative means of competing 
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with B ellSouth and t hat while s ome competitive LECs m ay s uffer harm i n t he 
short-term . . . they will do so only if they intended to compete by engaging in 
conduct that the FCC has concluded is anticompetitive and contrary to federal 
policy. 

BellSouth Telecomms., Inc v. Mississippi Pub. Sew. Cumm ‘n, 3:05CV173LN, 2005 WL 

1074643. And, “CLECs’ interest in a practice the FCC has stated is ‘anti-competitive’ has very 

little weight, if any, in balancing the hams.” Kentucky Injunction Order, p. 17. 

D. BellSouth is Ready, Willing and Able to Switch UNE-P Customers to 
Alternative Arrangements 

Supra claims that in order to avoid “disruption to CLECs and to their ‘embedded 

customer base”’ (Motion, p. 6 )  during the transition period, BellSouth should be ordered to 

process Section 251 UNE Orders. However, BellSouth has demonstrated that it can timely 

switch UNE-P customers to alternative arrangements and avoid “disruption” to CLECs and their 

customers. Moreover, BellSouth has repeatedly demonstrated that its hot cut processes, including 

its batch hot cut process, allows for large quantities of UNE-P arrangements to be converted to 

UNE loops in a short time frame. BellSouth’s fully mechanized, electronic UNE-P to UNE-L 

batch migration ordering process has been available to CLECs since March 29, 2003. And, the 

FCC has determined that BellSouth’s hot cut processes allow it “to perform larger volumes of 

hot cuts (‘batch hot cuts’) to the extent necessary.” TRRO, 7 200,210. 

111. CONCLUSION 

Supra’s Motion lacks merit, disregards federal law, and ignores this Commission’s Order. 

BellSouth respectfully requests the Commission summarily deny the Motion as frivolous. 

9 



. .  

Respectfully submitted, this 29th day of August 2005, 

BELLSOUTH TELECOMMUNICATIONS, INC. 

c/o Nancy H. Sims 
I50 South Monroe Street 
Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

MEREDITH E. MAYS 
BellSouth Center - Suite 4300 
675 West Peachtree Street, N.E. 
Atlanta, Georgia 30375 
(404) 335-0750 
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