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PROGRESS ENERGY FLORIDA 

DOCKET NO. 050001-E1 

FUEL ADJUSTMENT PROCEEDINGS 

DIRECT TESTIMONY OF 

SAMUEL S. WATERS 

Q. 

A. 

Please state your name, employer, and business address. 

My name is Samuel S .  Waters and I am employed by Progress Energy 

Carolinas (PEC). My business address is 410 S .  Wilmington Street, Raleigh, 

North Carolina, 27602. 

Q. Please tell us your position with PEC and describe your duties and 

responsibilities in that position. 

I am Manager of Resource Planning for Progress Energy Florida (PEF or the 

Company) and Progress Energy Carolinas. I am responsible for directing the 

resource planning process for both companies. Our resource planning 

process is an integrated approach to finding the most cost-effective 

alternatives to meet each company’s obligation to serve, in terms of long-term 

price and reliability. We examine both supply-side and demand-side 

resources available and potentially available to the Company over its 

A. 

orizon, relative to the Company’s load forecasts. In my capacity 
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as Manager of Resource Planning, I oversaw the completion of the 

Company’s most recent TYSP document filed in April 2005. 

Please summarize your educational background and employment 

experience. 

I graduated from Duke University with a Bachelor of Science degree in 

Engineering in 1974. From 1974 to 1985, I was employed by the Advanced 

Systems Technology Division of the Westinghouse Electric Corporation as a 

consultant in the areas of transmission planning and power system analysis. 

While employed by Westinghouse, I earned a Masters Degree in Electrical 

Engineering from Carnegie-Mellon University. 

I joined the System Planning department of Florida Power & Light 

Company (FPL) in 1985, working in the generation planning area. I became 

Supervisor of Resource Planning in 1986, and subsequently Manager of 

Integrated Resource Planning in 1987, a position I held until 1993. In late, 

1993, I assumed the position of Director, Market Planning, where I was 

responsible for oversight of the regulatory activities of FPL’s Marketing 

Department, as well as tracking of marketing-related trends and 

developments. 

In 1994, I became Director of Regulatory Affairs Coordination, where 

I was responsible for management of FPL’s regulatory filings with the FPSC 

and the Federal Energy Regulatory Commission (FERC). In 2000, I returned 

to FPL’ s Resource Planning Department as Director. 
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I assumed my current position with Progress Energy in January of 

2004. I am a registered Professional Engineer in the states of Pennsylvania 

and Florida, and a Senior Member of the Institute of Electrical and 

Electronics Engineers, Inc. (IEEE). 

Have you previously testified before this Commission? 

Yes. I have testified in several dockets related to resource planning and the 

need for power. 

What is the purpose of your testimony in this proceeding? 

My purpose in this testimony is to support the Company’s request for 

approval of a recent long term purchase agreement with Central Power & 

Lime, Inc. (CPL). The agreement calls for the delivery of firm capacity and 

energy during the period December, 2005 through December, 2010. The 

purchase is a component of the resource plan to meet our obligation to 

provide adequate and reliable electric service to our customers. Specifically 

this agreement is needed to maintain the 20 percent reserve margin. In 

addition to needing this power for system reliability, the fact that the energy 

comes from a coal-based resource provides substantial system fuel savings 

over the term of the contract. In his testimony, Mr. Portuondo discusses the 

appropriate recovery mechanism for recovery of energy and capacity 

payments as power is delivered under the agreement. 
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Are you sponsoring any exhibits to your testimony? 

Yes. I am sponsoring Exhibit No. - (SSW-1) - Agreement between Central 

Power & Lime, Inc. and Florida Power Corporation, d/b/a Progress Energy 

Florida, Inc. 

Please describe the new agreement. 

PEF has entered into an agreement with CPL to purchase the output of a 

facility nominally rated at 133 MW, for the period December 1, 2005 through 

December 31,2010. This purchase is needed to maintain a 20% reserve 

margin for the PEF system during that timeframe, and provides a valuable 

source of coal-fired energy during that period. A copy of the Power Purchase 

Agreement with CPL is provided in my Exhibit No. - (SSW-1). 

Please describe the contract with CPL in more detail. 

The agreement with CPL is a purchase of firm capacity and energy from the 

CPL facility, located in Brooksville, Florida. The facility is a coal-fired 

electric cogeneration plant with a net output to PEF of 133 MW. The 

purchase price for the firm capacity is $ 

the term of the agreement, and energy is priced at $ 

per year. The agreement further specifies an availability target of 

excluding planned outages. Provisions for scheduling unit energy provide 

flexibility for PEF to take less than the full output of the unit if needed. 

W-month, which is fixed for 

Wh, escalating at 

- - -  
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Please describe the scheduling provisions of the agreement in more 

detail. 

As described in Exhibit F, the agreement provides 3 cases under which PEF 

may adjust the schedule of delivered power from CPL. The first case allows 

PEF to extend an outage which has been scheduled in advance, in accordance 

with the provisions outlined for the mutually agreed upon scheduling of 

planned outages. The second case allows PEF to reduce the scheduled output 

of the unit to no less than , with notice. The third case 

allows PEF to take the unit offline, with a minimum of 

a minimum 

CPL will charge PEF for MWh not delivered as follows: 

notice, and 

notice to bring the unit back on line. In each of these cases, 

Case 1 - $ Wh for each MWh not delivered less than the 

unit’s capability. 

Case 2 - $ Wh for each MWh not delivered less than the 

unit’s capability. 

Wh for each MWh not delivered less than the 

unit’s capability. An additional charge of $ Per 

start up would also apply. 

Will these provisions affect the economics of the purchase in any 

significant way? 
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No, but they do provide exceptional flexibility considering the power is being 

provided by a coal-fired cogeneration plant. Using our current projections of 

oil and gas prices, we would expect to be buying energy from this facility in 

every hour it is available. We do not expect to need the exercising of the 

provision at this time. 

Does the agreement provide for an adjustment to capacity payments to 

CPL based on the availability target? 

Yes. The agreement specifies that, in the event that CPL does not perform up 

% target in a given year, CPL will refund 

% actual availability falls belo 

, CPL will refund % of the capacity payment for the 

payments for ea 

year. Performance below % would be a condition of default. 

Does this contract provide savings to PEF customers? 

Yes. In the absence of power provided by this agreement, PEF would have to 

acquire an equivalent amount of firm capacity and energy in the summers of 

2006 and 2007, and add a combustion turbine to meet demand in the summer 

of 2009. 

Does this contract provide other benefits to PEF customers? 

Yes. In addition to the economics of the purchase, the contract will provide 

energy from coal-fired generating capacity, providing low-cost energy and 
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serving to reduce the price volatility of PEF’s fuel mix, and, since the 

capacity and energy prices are specified over the term of the contract, there is 

no uncertainty as to what price will be paid at any point in time. 

What action should the Commission take at this time regarding this 

agreement? 

The Commission should find that entering into this agreement at this time is a 

reasonable and prudent action by the Company to maintain a 20% reserve 

margin over the contract term and stabilize energy costs to customers. 

Recovery of energy and capacity costs pursuant to the agreements would be 

permitted subject to a finding of reasonableness and prudence at the time the 

expenses are presented for cost recovery. 

Does this conclude your testimony? 

Yes. 
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POWER PURCHASE AGREEMENT 

THIS POWER PURCHASE AGREEMENT (the “Agreement”) is made and entered into as of 
this 23RD day of AUGUST, 2005, between Florida Power Corporation d/b/a Progress Energy 
Florida, Inc. (“Progress Energy Florida”), a Florida corporation with its principal place of business 
in St. Petersburg, Florida and Central Power & Lime, Inc. (,,CP&L,”), a Florida corporation with its 
principal place of business in 3rooksville, Florida. Progress Energy Florida and CP&L shall 
individually be referred to as a. “Party” and collectively as the ‘cParties.’y 

WITNESSETH 

W”EmAS, CP&L is the sole lessee of a 133 MW cod-fired electric cogeneration plant located 
in Brooksville, Florida (the “Plant”); and 
WHEREAS, CP&L proposes to enter into a power purchase agreement with Progress Energy 
Florida for the pwrchase and sale of 133 MW of purchase power capacity and associated energy 
h m  the Plant; and 
WHEREAS, the Parties desire to set forth in writing their respective rights and obligations with 
respect to the purchase and sale of such capacity and energy; 
NOW, THEREFORE, in considemtion of the mutual obligations and undertakings herein 
"bed and intending to be legally bound hereby, the Parties hereto agree as follows: 

ARTICLE I 
DEFINITIONS AND RULES OF INTERPRETATION 

1.01 Defined Terms. 

“Acid Rain Applicability Determination” shall have the meaning given in Section 3.02(a). 

“Acid Rain Termination Notice” shall have the meaning given in Section 3.02(a). 

4- 
2- 

“Affiliate” shall mean (i) any Person that directly or indirectly, through one or more 
intermediaries, controls, is controlled by, or is under common control with a Party, and (5) any 
Person that, directly or indirectly, is the beneficial owner often percent (10%) or more of my class 
of equity securities of, or other ownership interests in, a Party or of which the Party is directly or 
indirectly the owner of ten percent (1 0%) or more of any class of equity securities or other 
ownership interests. 

“Agreement“ sball have the meanhg given in the preamble. 

“AnnuaJ. Scheduled Maintenance” shall have the meaning given in Section 5.03(a). 

“Authorhtion’’ shall mean any license, permit, approval, filing, waiver, exemption, variance, 
clearancep entitlement, dlowance, &anchise, or other authorization, whether corporate, 
govemental or otherwise. 

“Business Day” shall mean every day other than a Saturday, Sunday or any day that is a legal 
holiday in the State ofFlorida. 



“Capacity Payment“ shall mean the payment to be made by Progress Energy Florida to CP&L in 
accordance with the provisions of Section 4.03@) and Exhibit 3(2). 

“Center for Public Resources“ shall have the meaning given in Section 10.04(c). 

“Claim” shall have the meaning given in Section 9.02(a). 

“Commencement Date” shall mean the date notified by CP&L to Progress Energy Florida pursuant 
to Section 3.01 below on which (i) CP&L is prepared to deliver Energy from the Plant to Progress 

necessary to operate the Plant; provided that the Commencement Date shall be (a) no earlier than 

I 
2 
3 
4 
5- 
b 

Energy Florida at the Point of Delivery, and (ii) CP&L possesses all materhd Authorizations 

December 1,2005 and (b) no later than the date which is nine weeks following approval by the 
FPSC of the application made by Progress Energy Florida pursuant to Section 3.02(c) below. 

“Contract Capacity” shall mean 133 MW. 

“Contract Year” shall mean any calendar year during the Term. 

“CP&L” shall have the meaning given in the preamble. 

‘‘Delivered Ehergy” shall mean the actual amount of Energy, ttxpressec. in MWh, delivered to 
Progress Energy Florida at the Point of Delivery under this Agreement in any month of the Term. 

”Designated Representative” shall have the meaning given in Sections 6.01(f) and 6.02. 

“Due Date“ shall have the meaning given in Section 4.06(a). 

“Effective Date” shall mean the date on which this Agreement is executed by the Parties. 

‘‘Energy” shall mean electric energy generated by the Plant. 

“Energy Payment” shall mean the payment to be made by Progress Energy Florida to CP&L in 
accordance with the provisions of Section 4.03(a) and Exhibit B(3). 

“Energy Rate” shall have the meaning given in Section 4.03(a). 

”EPA” shall have the meaning given in Section 3.02(a). 

“Equivalent Availability Factor” (EM) sMl mean the percentage of time the Plant is available to 
produce energy at the equivalent of its Contraot Capacity, derived as follows: 

EAF = rtco (PH) - tee) (FOH + womirtioo~~ 
(CC) (PH) 

3 
8 

Where: 

CC = Contract C a p i t y  4 

- 2 -  



PH = 

FOU = 

Period Hours, which are the hours fbr which IEAF is being I 
measured. Period Hours shall not include any hours in which the Z 
Plant is out of service as a result of an Excused Outage. 3 

Full Outage Hours, which are the hours in which the Plant was not "r 
available to deliver Energy to Progess Energy Florida tis the result S 
of a Forced Outage. 6 

EFOH = Equivalent Full Outage Hours, which are the number of hours in > 
which the Plant was available to deliver Energy to Progress Energy S 
Florida at less than the CC as the result of a Forced Outage, 9 
converted to the equivalent of FOH. (For instance, if the Plant is 10 

available to produce Energy at 50% of its CC for two hours, the / (  

I3 

"Excused Outage" shall mean an interruption of the generating capability of the Plant which is the 1 4 
1 5  result of (i) Annual Scheduled Maintenance or Short Term Scheduled Maintenance; (ii) an event 

or occurrence of Force Majeure; (iii) a breach of this A p m e n t  by Progress Energy Florida; (iv] 
t7 -  

Transmission Provider; (vi) compliance with any limits on the operation of the Plant contained in i Y 
the Technical Specifications; or (vii) a change in the scheduled Energy delivered f'rom the Plant '9 
requested by Progress Energy Florida as the result of Force Mqjeure pursuant to Section 4.02(c). LQ 

EFOH is one hour.) 12 
"Event of Default" shaU have the meaning given in Section lO.Ol(a). 

an intmption in the supply of Fuel to the Plant; (v) an interruption in transmission by the 

"Extension Period" shall have the meaning given in Section 3.03. 

"Financing Parties" shall mean institutions (including any trustee or agent on behalf of such 
institutions) leasing the Plant to CP&L or providing financing or refinancing to CP&L in 
connection with the ownersbip, operation, maintenance or leasing of the Plant, including General 
Electric Capital Corporation, 

"Forced Outage" shall mean a full or partial interruption of the generating capability of the Plant 
which is not an Excused Outage and which is not otherwise pemitted under this Agreement. 

"FPSC" shall have the meaning given in Section 3.02(c). 

"Fuel" shall mean cod used by the Plant to produce Energy. 

"Generating Capability" shall mean the level at which the Plant is capable of producing Energy in 
an hour, taking into consideration any partial outage, but not greater than 133 MW. 

"Governmental Authofiw" shall mean the federal government of the United States, and any state, 
county or local govennment or regulatory department, body, political subdivision, commission, 
agency, instrumentality, ministry, court, judicial or administrative body, taxing authority, or other 
authority thereof (iciudmg any corporation or other entily ownd or controlled by any of the 
foregoing) having jdsdiction over either Party, the Plant, the site, or the Point of Delivery, 
whether acting under actual or assumed authority. 

- 3 -  



“Indedfiable Cost” shall mean any cost, expense, damage, fme, penalty, liability or other loss, 
including reasonable legal, accounting, consulting, engineering, investigatory, and other expenses. 

“Indemnified Party” shall have the meaning given in Section 9.021d). 

”Indemnifying Party” shall have the meaning given in Section 9.02(d). 

‘‘Late Payment Rate” shall mean, for any period, the Prime Rate per annum, plus two percent (2%), 
detennined as of the date the obligation to pay interest arises, but in no event more tfian the 
m a x i ”  rate permitted by applicable Law. 

“Law” shall mean (i) any law, legislation, statute, act, rule, ordinance, decree, treaty, regulation, 
order, judgment, or other similar legal requirement, or (ii) any legally binding mouncement, 
directive or published practice or intapretation thereof, enacted, issued or promulgated by any 
Governmental Authority. 

I 

“Maintenance Schedule“ shall have the meaning given in Section 5.03(a), 

“Party“ and “Parties” shall have the meaning given in the preamble. 

“Peak Hours” shall mean the period commencing with the hour ending at 8:OO a.m. and ending 2 
3 with the hour ending at 11 :00 p.m., Eastern Prevailing Time, inclusive, on each weekday 

(excluding Saturdays, Sundays and holidays recognized by the North American Electric 
Reliability Council) during the months of January, February, May through September and 

4 
5- 
b December of each Contract Year. 

“Person” shall mean any individual, corporation, partnership, joint venture, trust, unincorpomted 
organization or Governmental Authority. 

“Plant” shall have the meaning given in the introductory paragraphs of this Agrement. 

“Poht of Delivery” shall. mean Progress Energy Florida’s 1 15 KV metering station located within 
the CP&L swikh yard at the designated generator breaker # OCB-1 BS indicated on the Plant 
diagram attached hereto as Exhibit E. 

“’Prime Rate’, shall mean the prime rate under “Money Rates” as reported in The Wall Street 
Joumal on the first Business Day of each month. 

“Progress Energy Florida’ shall have the meaning given in the preamble. 

“Projected Major Maintenance” shall have the meaning given in Section 5.03(a). 

“Proprietary Information” shall have the meaning given in Section 12.05(f). 

“Prudent Operating Practice” shall mean any of the practices, methods, standards and acts 
(inclUamg, but not limited to, the pretctices, methods a d  acts engaged in or approved by a 
significant portion of owners and operators of coal fured power plants of technology, complexity 
and size similar to the Plant in the United States) that, at a particular time, in the exercise of 
reassonable judgment in light of the facts known or that should reasonably have been known at the 
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time a decision was made, could have been expected to accomplish the desired result and goals 
(including such gods as efficiency, reliability, economy and profitability) in a manner consistent 
with qplicable facility design limits and equipment specifications and applicable Law and 
Authorizations. Prudent Operating Practice is not intended to be limited to the opthum practice, 
method or act to the exclusion of all others, but rather to be a spectnun of acceptable practices, 
methods or acts in each case taking into account the Plant as an independent power project. 

“Purchaser Assignee“ shall have the meaning given in Section 7.02. 

“Replacement PPA‘ shall mean any agreement for the purchase of at least 100 MW of e l d c  
capacity and associated energy for a term of at least twenty-four (24) months that Progress Energy 
Florida enters into after receipt of written notice from CP&L either (i) pursuant to Section 3,02(a) 
that (a) an Acid Rain Applicability Determination has been made or (b) the EPA has failed to issue 
any determination as to whether the Plant is an Affected Source subject to the Acid Rain Program 
by January 1,2006, or (ii) pursuant to Section 3.02(b) estimating inc- costs which will be 
incurred by CP&L. 

“Sella Assignee” shall have the meaning given in Section 7.03. 

“Short Term Scheduled Maintenance” shall have the meaning given in Section 5,03(c). 

“System Emergency” shall mean a determination by the operator of the control area or the 
reliability council in which the Plant is located or orher governing body (i) that such control ma is 
in danger of imminent voltage collapse or uncontrollable cascading outages; (ii) that the delivery 
of the Energy is prohibited or is required to preserve the integrity of, or prevent or limit any 
instability on, the Progress Energy Florida system; or (E) that the delivery of the Energy is 
prohibited or is required because of an emergency condition. 

“Technical Specifications” shall mean the technical capabilities of the Plant regarding such 
matters as ramping capabilities, start-up times, rind related technical or operating charwteristics. 
The Technical SpecificationS shall be as set forth in Exhibit A as such Exhibit may be modified by 
CP&L. 

“Term” shall mean the duration of this Agreement as specified in Article 111. 

“Transferee” shall have the meaning given h Section 12.05(a). 

”Transferor” shall have the meaning given in Section 12.05(a). 

‘‘Transmission Provider” shall mean Progress Energy Florida or any successor thereto that 
provides elect& transmission services over the Progress Energy Florida system. 

1.02 Rules of Intemretation. 

a. Udess otherwise required by the context in which any term appears: 

i. Capitalized terms used in this Agreement shall have the 
meanings specified in this Article. 



ii. 

iii. 

iv. 

V. 

vi. 

The singular shall include the plural an& the masculine shall 
include the feminine and neuter. 

The words “herein,” “hereof’ and “hereunder” shall refer to 
this Agreement as a whole and not to any particular section 
of this Agreement; the words ‘‘include,” “inCludes” or 
“including” shall mean “including, but not limited to;” and 
the words “best efforts” shall mean a level of effort which, in 
the exercise of reasonable judgment in the light of facts 
known at the time a decision is made, c8a be expected to 
accomplii the desired result at a reasonable cost, consistent 
with Prudent Operating Practice. 

The term ”negligence” shall mean negligence of a person, 
including negligence arising fimn or as a result of the 
negligence of an officer, director, manager, foreman, or 
other employee or agent of the person, in each case acting 
within the scope of their authority in the course of their 
employment; and the term “willful misconduct” shall mean 
action taken or not taken by a person, including action taken 
or not taken by an officer, director, manager, foreman, or 
other employee of the pemn, in each case acting in the 
course of their employment, which action is knowingly or 
intentionally taken or not taken: (i) with intent that injury or 
damage would result therefrom, or (ii) with actual 
knowledge at the time of taking or not taking such action 
that such action taken or not .taken is or shall be a material. 
default under this Agreement, or with conscious W e r e n c e  
to the consequences thereof, or in knowing violation of any 
Law. Without limiting the foregoing definition in any way, 
willful misconduct does not include any act or failure to act 
which is involuntary, accidental, unintentional, or negligent, 
based on any theory of negligence. 

All accounting terms not specifically defined herein shall be 
construed in accordance with Gemrally Accepted 
Accounting Principles in the United States of America, as 
sanctioned by the Financial Accounting Standards Board, 
consistently applied. 

All references to a particular entity shall include such 
entity’s successors and permitted assigns. 

b. The titles of the articles and sections herein have been inserted as a matter of 
convenience of reference only and shall not control or 4&ct the meaning or construction of any of 
the teims or provisions hereof. 



c. This Agreement was negotiated and prepared by both Parties with advice of 
counsel to the extent deemed necessary by each Party; the Parties have agreed to the wording of 
this Agreement; and none of the provisions hereof shdl be construed against one Party on the 
ground that such Party is the author of this Agreement or any part thereof. 

d. The Parties shall act reasonably and in accordance with the principles of good 
faith and fSir dealing in the performance of this Agreement. Unless expressly provided otherwise 
in this Ageement, (i) where the Agreement requires the consent, approval, or similar action by a 
Party, such consent or approval shall not be unreasonably withheld, conditioned or delayed, and 
(ii) wherever the Agreement gives a Party a right to determine, require, specify or take similar 
action with respect to a matter, such determination, requirement, specificoZtion or similar action 
shall be reasonable. 

ARTICLE iI 
REPRESENTATIONS AND WARRANTIES 

2.01 resentakhns and Warranties of Promss Enerrrv Florida, Progress Energy 
Florida makes the following representations and warranties to CP&L, each of which is true and 
correct on the Effective Date: 

a. Progress Energy Florida is a corporation duly organized and existing in good 
standing under the Laws of the State of Florida, and it is duly qualified to do business and in good 
standing in dl other jurisdictions where the nature of its properties or the conduct of its business SO 
requires. 

b. hogress Energy Florida possesses all requisite corporate power and authority 
to enter into and pe~%orm this Agreement and to cany out the trausactions contemplated herein. 
Progress Energy Florida has all legal power and authority to own and use its properties and to 
transact the business in which it engages or proposes to engage, and holds or e m s  to obtain all 
Authorizations necessary and required therefor. 

Agreement have been duly authorized by, and are in accordance with, its articles of incorporation 
and by-laws; this Agreement has been duly executed and delivered for it by the signatorbs so 
authorized; and this Agreement constitutes its lega1, valid, and binding obligation, enforceable 
against it in accordance with the terms hereof, except as such enforceability may be iimited by 
applicable bankruptcy Laws, or by general principles of equity (regardless of whether such 
enforcement is considered in equity or at law). 

d. Progress Energy Florida's execution, delivery and performance of this 
Agreement (i) will not result io a brewh or violation of, or constitute a default under, any 
Authorization, or any contract, lease or other agreement or instnunent to which it is a party, or hy 
which it or its properties may be bound or aEected, and (ii) does not require the consent, 
authorization or notification of any other Person, or any other action by or with respect to any other 
Person (excqt for consents or authorizations already obtained, notifications already delivered, or 
other actions already taken). 

c. Progress Energy Florid& execution, delivery and performance of this 
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e. No suit, action or arbitration, or legal, administrative or other proceeding is 
pending or has been tbreatened against Progress Energy Florida that would affect the validity or 
enforceability of this Agrwment or tbe ability of Progress Energy Florida to IlfilI its 
commitments hereunder, or that would, if adversely determined, have a material adverse effect on 
the business or financial condition of Progress Energy Florida. 

f. Progress Energy Florida is not in breaoh of, in default under, or in violation of, 
any applicable Law, or the provisions of any Authorization, or in breach of; in default under, or in 
violation oE, any provision of any promissory note, indenture or any evidence of indebtedness or 
security therefor, lease, contract, or other agreement by which it is bound, which reasonably could 
be expected to have a material adverse efl'ect on the business or financial condition of Progress 
Energy Florida or its ability to fulfill its comm3"nts hereunder. 

2.02 R R  Warr 'e  ofC L. CP&L makes the following 
representations and warranties to Progress Energy Florida, each of which is true and correct on the 
Effective Date: 

a. CP&L is a Florida corporation duly organized and existing in good standhg 
under the Laws of the State of Florida, and it is duly qualified to do business md in good standing 
in all other jurisdictions where the nature of its properties or the conduct of its business so requires. 

b, CP&L possesses all requisite corporate power and authority to enter into and 
pexform this Agreement and to carry out the bansactions contemplated herein. CP&L has all legal 
power and authority to own or lease and to use its properties and to transact the business in which 
it engages or proposes to engage, and holds or expects to obtain all Authorizations necessary and 
required therefor. 

c. CP&L's execution, delivery and perfanname of this Agreement have been 
duly authorized by, and are in accordmce with, its articles of incorporation and by-laws and this 
Agreement has been duly executed and delivered for it by the signatories so authorized; and this 
Agreement constitUtes CF&L's legal, valid and binding obligation, enfomeable against it in 
accordance with the terms hereof, except as such enforceability may be limited by applicable 
bankruptcy Laws, or by general principles of equity (regardless of whether such enforcement is 
considered in equity or at law). 

d. CP&L's execution, delivery and performance of this Agreement (i) will not 
result in a breach or violation of, or constitute a default under, any Authorization, or any contract, 
lease or other agreement or instrument to which it is a party, or by which it or its properties may be 
bound or affected; and (ii) does not require the consent, authorization or notification of any other 
Person, or any other action by or with respect to any other Person (except for consents or 
authorizations already obiah&, notifications already delivered, or other actions & M y  taken). 

e. No Suit, action or arbitraton, or legal, administrative or other proceeding is 
pending or has been threatened against CP&L that would affect the validity or enforceability of 
this Agreement or the ability of CP&L to Mi its commitments hereunder, or that would, if 
adversely determined, have a material adverse effect on the business or financial condition of 
CP&L. 
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f. Except as set forth on Schedule Z.OZ(f), CP&L is not in breach of, in. dehult 1 
2 
3 
5 
b 

under, or in violation of, any applicable Law, or the provisions of any Authorization, or in breach 
of, in default under, or in violation of, any provision of my promissory note, indenture or any 
evidence of indebtedness or security therefor, lease, contract, or other agreement by which it is 

' bound which reasonably could be expected to have a material adverse effect on the business or 
financial condition of CP&L or its ability to fulfill its connrnitments hereunder. 

ARTICLEIII 
TERM AND TENMINATION 

3.01 General, The Term of this Agreement shall commence on the Effective Date and 7 
shall continue Until December 3 1,201 0 unless this Agreement is earlier terminated in accordance $Y 

4 
Agreement shal1 be without prejudice to any rights or obligations of the P d e s  arising under this IO 
Ajgeement prior to such termination. CP&L shall notify Progress Energy Florida of the projected I i 
Commencement Date by the later of (i) November 1,2005 and (ii) the date which is two weeks I 2 
following approval by the FPSC of the application made by Progress Energy Florida pursuant to I 3 
Section 3.02(c) below, and shall inform Progress Energy Florida of any changes in the projected I 4 
Commencement Date. CP&L shall provide Progress Energy Florida not less than seven days 
advance notice of the actual Commencement Date. 

with the t8ms hereof or extended pursuaat to Section 8.06 hereof. The termination of this 

3.02 Ear lv Termination. Notwithstanding Section 3.01, this Agreement shall terminate I '> 
prior to December 31, 2010 and neither Party shall incur my penalty or post-termination 1 Z, 
obligation in the following circumstances: [ c i  

a. Acid Rain Atmlicabilitv Determination. 20 

If (i) the United States Environmental Protection Agency ("EPA") makes a 

Rain Program (an "Acid Rain Applicability Determination"), irrespective of whether any 

been filed, or (ii) the EPA has failed to issue any determination as to whether the Plant is an 

21 
determination pursuant to 40 C.F.R. 72.q~)  that the Plant is an Affected Source subject to the Acid 2 2 

2 3  
administrative or judicial appeal wia respect to the Acid Rain Applicability Determination has 24 

.z r 
Affected Source subject to the Acid Rain Program by January 1,2006, CP&L may taminate this Zb 
Agreement, by providing written notice to Progress Energy Florida (such notice, an "Acid Rain 23- 
Termination Notice"). If CP&L elects to terminate this Agreement by delivery of an Acid Rain 2 g  
Termination Notice pursuant to this Section 3.02(a), such termination shall become eff-tive upon 27 
the earlier of (x) the date on which Progress Energy Florida begins receiving power pursuant to a 3 0 

31 
32 

Replacement PPA; and (y) the later of (I) twelve months after the date of CPBCL's Acid Rain 
Termination Notice delivered pursuant to either Section 3.02(a)(i) or Section 3.02(a)(ii), 
applicable, or 0 the last day on which CP&L may operate the Plant without incurring an 
obligation to purchase Mlowmces, For purposes of this Agreement, the terms "Acid Rain 
Program", "Affected Source" and "Allowance" have the meanings set forth in 40 C.F.R. 72.2. 3r 
Upon receipt of a written notice of termination delivered pursuant to this Section 3.02(a), Progress 3 
Energy Florida will use all reasonable efforts to execute Etnd begin receiving power pursuant to a 3 7- 
Replacement PPA. 3s 

b. Changes in Law. 39 

;; 



1 . 

CP&L’s agrement to the provisions of this transaction is based on current law and t 
the equipment installed at the P h t  as of the Effective Date. If and to the extent that any change in 2- 

3 
pollution control costs) to substantially increase as compared with its cost of operation as of the ‘f 
Effkctive Date, either (i) through the enactment of Federal, state or local legislation, Qi) through 5 

6 
agency, including, but nut limited to, the Clean Air interstate Rule promulgated on May 12,2005 4 
(70 Fed, Reg. 25,162) and the Clean Air Mercuy Rule promulgated on May 18,2005 (70 Fed. $ 
Reg. 28,606) and any repromulgation or reissuance of such rwlas in response to a petition for 9 
reconsideration or litigation challenging such rules, or (iii) through any other action by any ID 
governmental or other official agency (excluding an Acid Rain Applicability Determination), I 
CP8zL sMl  have the right to provide Progress Energy Florida a written estimate of such increased I 2 
costs and request Progress Energy Florida to bear such increased costs in addition to the payment t 3 
obligations it incurs pursuant to the other provisions of this Agxeement. Progress Energy Florida I+ 
shall have the right to investigate the reasonableness of CP&L’s estimate. Any dispute concerning I S 
the reasonableness of such estimate or whether CP&L’s costs of operation (including, but not I b 
limited to, pollution control costs) will substantially increase shall be resolved pursuant to Section I ? 
10.04 of this Agreement. If Progress Energy Florida does not, within sixty (60) days of such I ‘d 
notification, give C P t L  written notice of its agreement to pay such increased costs, CP&L may rq 
provide notice of its intent to terminate this Agreement, which termination sMI become effective 20 
on the earlier to occur of (i) the date on which Progress Energy Florida begins rewiving power 2 1 
pursuant to a Replacement PPA; or (ii) the later of (A) twelve months after CP&L provides the 2 2 
written estimate to Progress Energy Florida of increased costs, or (B) the last day on which CP&L 23 
may operate the Plant without incurring dl or any portion of such increased costs. Upon receipt of 24 
a written notice of CPiPtL’s intent to terminate delivered pursuant to this Section 3.02(b), Progress Z 
Energy Florida will use all reasonable efforts to execute and begin receiving power pursuant to a 2@ 
Replacement PPA. If Progress Energy Florida agrees to pay CP&L’s increased costs of operation ZZ- 
(including, but not limited to, pollution control costs) it sM1 have the right to audit and chdlenge 29 

Law causes, or will cause CP&L’s cost of operating the Plant (including, but not limited to, 

the promulgation of or implementation of regulations by any governmental or other official 

any costs that CP&L seeks to have Progress Energy Florida pay. 29  
c. Authorization bv the Florida Public Service Commission. 

Progress Energy Florida shall, as soon as reasonably possible after the Effkctive 
Date, make application to the Florida Public Service Commission (“FPSC”) for permission to pass 
through to its re&il customers the costs that Progress Energy FIorida will incur pursuant to this 
Agreement. E, within 90 days following submission of such application, the FPSC issues a final 
order disallowing the pass-through of all such costs, Progress Energy Florida may terminate this 
Agrement by giving CP&L written notice of termination not later than ten days after the issuance 
of such order; and if the FPSC does not issue an order addressing the merits of Progress Energy 
Florida’s application by December 1,2005, Progress Energy Florida may terminate this 
Agreement by giving CP&L written notice not later than the earlier of (i) December 5,2005 and 
(ii) the Commencement Date. 

d. Event of Force Maieure. 

Either Party may terminate this Agreement as a result ofan Event of Force Majeure 
pursuant to and in accordance with Section 8.05 of this Agreement. 



3.03 Contract Term Extension. NU later than two (2) years prior to the expiration of the i 
Term of this Agreement, CP&L shall provide proposed terms, conditions, and rates to P r o p s  2 
Energy Florida for a five-year extension (the “Extensiun Period”) of the Agreement. Progress 3 
Energy Florida shall have the option of extending this Agreement for the Extension Period under 4- 
the terms, conditions and rates proposed by CPkL or the Parties may negotiate mutually slpable 
changes in said terms, conditions, and rates for the Extension Period. If Progress Energy Florida @ 
does not exercise its option to extend the Agreement for the Extension Period under the terms, 
conditions and rates proposed by CP&L, or the Parties are unable to otherwise agree on mutually 3 

c1 
expiration of the Temr of the Agreement then Progress Energy Florida’s op~on shall expire and 1 o 
CP&L shall be entided to negotiate with any third party for the purchase and sale of energy and I I 

t2 

ARTICLE IV 
SALE AND PURCHASE OF ELECTRIC ENERGY AM) CAPACITY 

Purchase and Sale of Enemy and Caoacitv. Starting on the Commencement Date ff 
and during each hour of the Texm thereafterp CP&L shall “ m i t ,  sell, and mange for delivery to I 
the Point of Delivery of an amount of Energy scheduled by CP$L up to the Contract Capacity and 13- 

acceptable terms for the extension of the Term by the date which is one (1) year prior to the 

capacity fiom the Plant following the expiration of the Term. 

4.0 1 

Progress Energy Florida agrees to purchase, accept and pay for such Energy at the Point of 
Delivery in accordance with the terms and wnditions of this Agreement. 

Ih 
19 

4.02 Scheduling. 

a. By 1O:OO a.m. each day, CP&L shall submit to Progress Energy Florida an 21 
hourly schedule of Energy to be delivered to the Point of Delivery during the succeeding day. 22 
CP&L shall notify Progress Energy Florida as soon as practicable &a becoming aware of any 23 
necessary changes to the schedule submitted pursuant to this Section 4.02(a). In the event that 24- . 
CP&L does not deliver an hourly schedule on my day of the Term, then CP&L shall be deemed to 2< 
have scheduled the same amount of Energy for the succeeding day as was reff ected an the most 2b 

27- 

28 
27 

recent daily schedule submitted by CP&L pursuant to this Section 4.02. 

4.02 (a) and delivered by CP&L to the Point of Delivery. 
b. Progress Energy Florida shall accept all Energy scheduled pursuant to Section 

c, Progress Energy Florida shall also have the right to schedule the output of the 3 0 
31 Plant in two circumstances as follows: 

i. Upon the occurrence and for the duration of a Fome 
Majeure affecting Progress Energy Florida, Progress Energy 
Florida may request necessary reductions to the schedule 
provided by CP&L in accordance with Section 4.02(a) 
above provided that (x) requested scheduling changes by 
Progress Energy Florida shall be consistent with Prudent 
Operating Practices, limits on the operation of the Plant 
contained in any Authorization and the Technical 
Specifications and (y) Progress Energy Florida shall not, in 

’ 

4 
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any event, request that between 0 MW (net) and 65 MW 
(net) be delivered from the Plant at any time. 

output of the Plant pursuant to and in accordance with the 
terms of Exhibit F provided that (x) requested scheduling 
changes by Progress Energy Florida shall be consistent with 
Prudent Operating Practices, limits on the operation of the 
Plant contained in any Authorization and the Technical 
Specifications and (y) Progress Energy Florida shdl not, in 
any event, request that between 0 Mw (net) and 65 MW 
(net) be delivered from the Plant at any time. 

I 
2 

4 
ii. Progress Energy Florida shall have the right to schedule thc 3 

Y 
b 
3- 

9 
10 
II 
1% 
I '3 

8 

4.03 m. During the Term, Progress Energy Florida shall pay to CP&L Energy 
Payments and-Capacity Payments as follows: 

a Energy Payments, Energy Payments shall be paid and calculated in accordance 14- 
with Exhibit B at a rate (the "Energy Rate") equal to Thirty-two Dollars ($32) per MWh for the I 
period fiom the Commencement Date through the end of Contract Year 2006. The Energy Rate 1 b 
shall be increased on January 1,2007 and on January 1 of each succeeding year based upon a one \ 3 
percent (1%) per year escalation in accordance with the schedule attached hmto as Exhibit C. I $3 

b. Capacity Payment. During the T m  of the Agreement, Capacity Payments 1 9 
2 D  shall be paid and calculated in accordance with Exhibit B at a fixed rate per month equal to 

$1 0.2 1 Acw. In the evmt that the Term begins on a day other than the first day of ti month, Capacity 2 \ 
*2 Payments made in respect of the first partial month of the Term shall be prorated. 

4.04 Availability Guarantee. 2 3  

a. No later than January 3 1,2007, and themafter on or before each subsequent 24 
$5 
2b 
2-7- 
2-8 
2' 
30 
3 1 
32 
33 34 
'3 5 
3 
3'T 

3% 
Section within thirty (30) days after delivery of the notice contemplated by the first sentence of 3 9 
Section 4.04(a). Except as provided in Article X, the reduction in Capacity Payments pursuant to 40 

January 3 1st until and including January 3 1 st foIlowing the expiration of the last Contract Year of 
the Term, CP&L shall notify Progress Energy Florida of the Equivalent Availability Factor of the 
Plant for the previous Contract Year. If the Equivalent Availability Factor of the Plant for such 
period is less than eighty-five percent (E%), then CP&L shall pay to Progress Energy Florida an 
amount equal to one percent (1%) of the Capacity Payments paid by Progress Energy Florida h 

Availability Factor during such previous Contract Year wm less than eighty-five percent (85%) 
respect of the previous Contract Year fobs every percentage point by which the Equivalent 

and equal. to or greater than seventy percent (70%); plus two percent (2%) of the Capacity 
Payments paid by Progress Energy Florida in respect of the previous Contract Year for every 

was less than seventy percent (70%); provided that in no event shall CP&L make refunds to 

Payments paid by Progress Energy Florida to CP&L witki respect to such Contract Year. 

percentage point by which the Equivalent Availability Factor during such previous Contract Year 

Progress Energy Florida with respect to a Contract Year in an amount greater than the Capacity 

b. CP&L shall pay any refund due to Progress Energy Florida pursuant to this 
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I th is  Article 4.04 shall be Progress Energy Florida's sole and exclusive remedy for CP&L's failure 2. 
to deliver Energy pursuant to the terms hereof. 

4.05 Billing. 

a. Progress Energy Florida shall read the meters at the Point of Delivery on the 
first (1 st) Business Day of each month, and shall promptly notify CP&L in writing and retain a 
record of each such reading. The amount of Delivered Energy delivered to Progress Energy 
Florida during the preceding month shall be determined fYom such readings, as such readings are 
adjusted as contemplated by Section 5.04. CP&L shall have the right to have a representative 
present at any time that any meter is to be read. 

before the tenth (10th) day of each month and shall be prepared in accordance with the provisions 
of Exhibit B hereto. 

b. Bills for amounts due to CP&L hereunder shall be rendered by CP&L on or 

4.06 Payment and Interest. 

L 

a. Payment. 

1. 

ii. 

iii , 

iv. 

b. Interest. 

i. 

All payments shown to be due on a bill shall be due and 
payable by the later of (A) the twenty-eighth (2S*) day of the 
month in which the bill is rendered and (B) the twentieth 
(203 day after receipt (the "Due Date"). 

If the paying Party, in good faith, disputes a portion of any 
bill, the paying Party shall provide written notice ofthe 
specifics of such dispute to the other Party 
contemporaneously with its payment of the undisputed 
portion of the invoice, The Parties shall meet promptly after 
any notice of a dispute to attempt to resolve the matter. 

If any errors or misstatements should arise in connection 
with any portion of a bill delivered hereunder, the Parties 
shall proceed in good Edith to resolve such errors or 
misstatements expeditiously. Adjustments to prior months' 
bills shall be added to or credited against the next monthly 
bill. 

The paying Party shall render payment by wire transfer, 
Automatic Clearing House or such other payment method as 
the Parties mutually agree upon. 

If the paying Party fails to pay all or a postion of the 
undisputed amounts billed within the time stated in Section 
4.06(a) hereof, the paying Party shall owe interest on the 
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unpaid portion of the bill, which interest shall accrue M y  at 
the Late Payment Rate, fkom the Due Date until paid. 

ii. If any portion of a disputed amount is ultimately determined 
to be due to the billing Party, such amount shall be due and 
payable not 1-1- than ten (10) days after resolution of the 
dispute, and the paying Party shall owe interest on such 
portion of such disputed mount to the extent that such 
portion is determined to be due and owing to the billing 
Party, which interest shall accrue daily at the Late Payment 
Rate, from the original Due Date of such amount Until such 
amount is paid. 

4.07 Sus~ens ion of Capscitv Paments. In the event of a Forced Outage which I 
completely shuts down the Plant for more than forty five (4s) consecutive days, Progress Energy 2 
Florida may suspend making additional Capacity Payments to CP&L fiom the forty sixth (46th) 3 
consecutive day following the commencement of such outage until the Plant retms to service. 4. s 
Payments that were suspended pursuant to this section plus interest, calculated at the Late Payment b 
Rate, for the period from the date on which each Capacity Payment would have been made until 
the date on which it is aGtually made. This provision does not affect Progress Energy Florida's g 
right to receive payments fiom CP&L pursuant to Section 4.04, Availability Ouarmty. 

No Set-off. All payments d e  by either Party &di be fke and clear of, and 
without any deduction for or on account of, any set-off, counterclaim, or other liability to the 
billing Party, except to the extent required by Law. 

When the Plant returns to service, Progress Energy Florida shall pay to CP&L any Capacity 

9 
4.08 

ARTICLE V 
DELIVERY OF POWER 

5.01 Electric Chatacten 'Sties. Energy to be furnished hereunder shall be in the form of 
three-phase, sixty (60) Hertz alternating current, at a nominal voltage of one hundred and fifteen 
kilovolts (1 15 kV). 

5.02 Point of Delivery. 

a. Title to all Energy delivered to Progress Energy Florida hereunder and full 
responsibility therefor and risk of loss with respect thereto, shall pass to and vest in Progress 
Energy Florida at the Point of Delivery. 

b. CP&L shall be responsible for the scheduling of required transmission and for 
all costs, expenses, taxes, fees and charges associated with the delivery of Energy up to the Point of 
Delivery. 

e. Progress Energy Florida shall be responsible for the scheduling of required 
transmission and for all costs, expenses, taxes, fees and charges associated with the receipt of 
Energy at the Point of Delivery and the delivery of Energy h m  the Point of Delivery. 



d. Either Party, upon written request of the other, shall provide a certificate of 
exemption or other reasonably satisfictory evidence of exemption if either Party is  exempt f" 
taxes, and shall use all reasonable efforts to obtain and cooperate with obtaining my exemption 
€tom or reduction of any taxes. 

5.03 Scheduled Maintenance. 

8. Attached hereto as Exhibit D is a schedule of major maintenance which CP&L 1 
expects to p d o m  during the Term (such major maintenance, "Projected Major Maintenmce"). 2 
CP&L shall submit to Progress Energy Florida, on or before each November 1, d b g  the Term, 3 
schedule (a "Maintenance Schedule") describing the proposed maintenance to be performed on the 4- 
Plant for each month of the following Contract Year (such maintenance, ''Annual Scheduled 5 
Maintenance") as well as any changes to the Projected Major Maintenance. In addition, CP&L b 
shall submit to Progress Energy Florida, no later than October 1,2005, a Maintenance Schedule 7- 
for the period November 1,2005 through December 31,2005. The Mahknotnce Schedule shail 8 
indicate CPBCL's expected dates and duration of Annual Scheduled Maintenance and the tasks that 7 

10 
Annual Scheduled Maintenance during Peak Hours unless such Annual Scheduled Maintenance is I \ 
reflected on a Maintenance Schedule approved by Progress Energy Florida pursuant M Section I 2 
§.03@) below or CP&L otherwise receives prior written consent from Progress Energy Florida. i 9 

14 
I f f  5.03(a) above, Progress Energy Florida shall notify CP&L in writing whether the Annual 

Scheduled Maintenance periods requested on the Maintenance Schedule are acceptable. CP&L I b 
sMl conf" receipt of such notice ftom Progress Energy Flodda within five (5) Business Days. 1 ? 

Progress Energy Florida shall be deemed to have approved CPikL's proposed Maintenance 
Schedule. If the Annual Scheduled Maintenance periods are not acceptable, Progress Energy 2 0  
Florida shall specify alternative h u a I  Scheduled Maiatensulce periods; provided, however, that 2 1 
the periods specified by Progress Energy Florida shall be consistent with Prudent Operating 22 
Practice and shall be as close as reasonably practicable to the Annual. Scheduled Maintenance 23 
periods requested by CP&L, and shall be of equal duration as the periods requested by CP&L. 24 

c. In addition to the Annual Scheduled Maintenance conducted in accordance Z g  
with a Maintenance Schedule developed pursuant to Section 5.03.a and 5.03.b above, once during 'Lto 
each month of the Term, CPZL may request a forty-eight (48) hour partial or totd outage of the &+ 
Plant in order to conduct additional scheduled maintenance of the Plant ("Short Term Scheduled 2% 
Maintenancet'). No such outage shall be considered Short Term Scheduled Maintenance; d e s s  (i) 24 
CP&L has provided Progress Energy Florida with at least forty-eight (48) hours advance Written 30 
notice of the o w e ,  and (ii) Progress Energy Florida has approved tho outage in writing, provided, 3 
however, that Progress Energy Florida shall not withhold its approval unless system native load 3 2 
requhments or grid conditions requk the conhued operation of the Plant, and shall not, in any 33 
event, withhold its approvd in order to continue receiving Energy from the Plant in lieu of higher 34 
cost Energy fkom mother available source. Progress Energy Florida shall respond promptly to any 3s 
advance Written request for approval of Short Term Scheduled Maintenance submitted by CP&L 36 
pursuant to this Section 5.03(c) and shall be deemed to have approved such request .if it has not 3% 

will be performed during the h u a l  Scheduled Maintenance. CP&L shall not perfom any 

b, Within thirty (30) days after receipt of CP&L's notice pursuant to Section 

If Progress Energy Florida has not responded to CP&L's notice within such thirty (30) day period, 

responded within 48 hours of receiving the same. 3% 
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5.04 Met&&. 

a. Energy delivered by CP&L to Progress Energy Florida hereunder shall be 
measured by electric watt-hour meters located at the Point of Delivery. 

b. Progress Energy Florida's metering of the output of the Plant shall be 
conducted pursuant to a generator intercamtion agreement to be enbed into by Progress 
Energy Florida and CP&L. If upon testing carried out pursuant to the terms of the interconnection 
agreement, metering equipment is found to be inaccurate and measurements for the period in 
which metering equipment was in error (or for one-half of the time h m  the date of the last 
pervious test of the metering equipment) are adjusted in accordmce with the terms of the 
intercumection agreement, b n  retroactive billing adjustments for such errors shall be made 
accordingly. All metering equipment shall be arranged so that none of the Energy produced by the 
Plant that is used to supply station services to the Plant shall be mgistered by such metering 
equipment as having been furnished by CP&L to Progress Energy Florida hereunder. 

c. CP&L shall have the right to install, at its own expense, metering equipment 
capable of measwing Energy on m hourly basis at the Point of Delivery. In such event, CP&L 
shall provide to Progress Energy Florida, at Progress Energy Florida's request, records of the 
delivery of energy to the Point of Delivery as recorded on such meters and a copy of the record of 
each test of such meters. 

ARTICLEVI 
RIGHTS AND OBLIGATIQNS 

6.01 Rightsan d Obligations of CP&L. 

a. CP&L shall operate and maintain the Plant in accordance with Prudent 
Operating Practice and the terms of this Agreement. 

b. @P&L shall obtah, or c a w  to be obtained, all Authorizations, leases, 
easements, or rights-of-way necessary for the operation or maintenance of the Pfant. CP&L shall 
keep Progress Energy Florida informed of the status of all applications fur Authorizations by 
Governmental Authorities to operate &e Plant and shall promptly inform Progress Energy Florida 
of any deaision of a Govenxmentd Authority that materially affects the right of CP&L to operate 
the Plant or substantially affects the cost of operating the Plant. 

c. CP&L shall use its best efforts to give advance notice to Progress Energy 
Florida in the event of either an interruption in the delivery of Energy or a significant variation in 
the quantity of Energy delivered, in each case from previously scheduled deliveries. During any 
Annual Scheduled Maintentme, Short-Term Scheduled Maintenance or Forced Outage, CP&L 
shall keep Progress Energy Florida informed of the status of its maintenance activities and the date 
on which it expects the Plant to retutn to service. 

d. CP&L shall allow Progress Energy Florida's employees to have =cess to the 
Plant site, upon advance notice and during nonnal business hours, to observe and to make 
inspections and obtain information required in connection with this Agreement. While at the Plant 
site, such representatives shall observe such safety precautions as may be required by CP&L and 

- 16- 



shall conduct themselves in a manner that will not interfere with the ownership or leasing, or 
operation or maintenance of the Plant. 

e. CP&L shall provide to Progress Energy Florida, not later than June 30 of each 
Contract Year beginning in 2007, CP&L‘s annual financial statement for the previous calendar 2 
year, as prepared by a nationally-recognized independent auditing firm. In addition, not later than 3 
June 30,2006, CP&L shall provide to Progress Enerm Florida balance sheet that reflects 
CP&L’s financial condition as of December 31,2005. 3 

f. CP&L shall designate one or more representatives ( w h  a “Designated 
Representative”) to maintain communi&ons with Progress Energy Florida’s Designated 
Representatives and to facilitate coordination between Progress Energy Florida and CP&L during 
the Tenn. 

6.02 Ripfifs and Obli@kms of Propress Enerm Florida. Progress Energy Florida shall 
designate one or more representatives (each a “Designated Representative”) to maintain 
commWnications with CP&L’s Designated Representatives and to fetcilitate coordination between 
Progress Energy Florida and CP&L during the Term. 

ARTICLE Vn 
SALE, TRANSFER OR ASSIGNMENT 

7,Ol Gaerallv. This Agreement may not be assigned, in whole or in part, by either 
Progress Energy Florida or CP&L without ( i )  the prior written consent of the other Party, which 
consent shall not be unreasonably withheld, and (ii) the written agreement of the assignee whereby 
such assignee expressly assumes and agrees to perform each and every obligation of the assignor 
under this Agreement, and my assignment in violation hereof shall be null md void. 

7.02 Assimnent to purchaser Assianee. Notwithstanding the foregoing Section 7.01, 
Progress Energy Florida shall have the right, upon written notice to CP&L, to assign this 
Agreement to an m i a t e  or a party with which it forms a joint venture, merges, sells a substantial 
part of its assets, or sells a substantial part of its assets pertaining to this Agreement (a. “Purchaser 
Assignee”) without CPBiL’s consent provided that (a) the purchaser Assignee shall have, at the 
time of assignment, B long term debt credit rating which is equal to or above the long term debt 
credit rating of Progress Energy Florida as of the Effective Date, (b) the Purchaser Assignee shall 
be in substantially the same business as Progress Energy Florida and shall have a demonstrated 
capability to satisfy the obligations it shall be assuming hereunder, and (c) the Purchaser Assignee 
shall assume all of the obligations of Progress Energy Florida under this Agreement. 

7.03 Assimunent to Seller Assipeg. Notwithstanding the foregoing Section 7.01, 
CP&L shall have the tight, without Progress Energy Florida’s consent, upon 15 days prior written 
notice to Progress Energy Florida, to assign this Agreement to (i) an Mliate or a party with 
which it fonns ajoint venture, merges, sells a substantid part of its assets, or sells ~1 substantial 
part of its assets pertthing to this Agreement (a “Seller Assignee”) provided that (a) the Seller 
Assignee shall have at the time of assignment creditworthiness e q d  to or greater than that of the 
assignor, (b) the Seller Assignee shall be in the business of owning or opemting power plants and 
shdl have a demonstrated capability to satisfy the obligations it shall be assuming hereunder, and 
(c) the Seller Assignee shall assume all of the obligBtions of CP&L under this Agreement or (ii) a 
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Seller Assignee who shall own the Plant provided the Seller Assignee shall assume all of the 
obligations of CP&L under this Agreement. 

the consent of Progress Energy Florida, CP&L may assign, mortgage, hypothecate, pledge or 
otherwise encumber aI1 or any portion of CP&L's interest in and to this Agreement in favor of any 
Financing Party and its successors and assigns. Notwithstanding Section 7.01 above, without the 
consent of Progress Energy Florida, any such Financing Party may assign such interest in and to 
this Agreement to my subsequent assignee in connection with the sale, W € e r  or exchange of its 
rights under this Agrement or assme this Agreement and be deemed Progress Energy Florida's 
counterparty hereunder in place and in lieu of CP&L in connection with the exercise of its rights 
and enforcement of its remedies against the Plant under any mortgage, deed oftrust or other 
security instrument creating a lien in its favor or as a result of termination of the lease of the Plant. 
Without limiting any of the foregoing, Progress Energy Florida agrees to execute and deliver to 
CPEL's Financing Parties a consent to assignment reasonably similar to other consents executed 
in connection with non-recourse project finmchgs and which provides, among other things, that 
CP&L's Financing Parties will receive notice of and a reasonable opportunity to cure any CP&L 
Events of Default under this Agreement. 

7.04 Assirsnment to Financd Entities. Notwithstanding Section 7.01 above, without 

ARTICUEVLII 
FORCE MAJEURE 

8.01 Force Maieune Events. As used in this Agreement, an event of Force Majeure 
meafls a System Emergency or an event or circumstance beyond the reasonable control of the 
affected Party which causes the &ected Party to experience a delay or failure in perfomaing its 
obligations under this Agreement, including: acts of God; &, flw& hurricane; tornado; 
earthquake; weather conditions which are abnormal for the geographic area in which the Plant is 
located (but not normal weather conditions for that geographic location, including n o d  levels 
and Occurrences of rain, wind, and snow); war; riots; strike; the binding order of my Governmenta! 
Authority (provided that such order has been resisted in good faith by d l  rewonable legal means); 
the lkilure to act on the part of any Governmental Authority (provided that such action has k n  
timely requested and diligently pursued); the adoption of or change in any Law (including any 
change in the interpretation thereof) by any Governmental Authority. Notwithstanding the 
foregoing, neither Party shall be entitled to Force Majeure relief in respect of an event for which 
this Agreement may bet enninated pursuant to Sections 3.02(a) or 3.02(b). 

8.02 Excuse for Failure or Defav Caused by Force Maieure. The Party affected by the 
Event of Force Majeure shall be excused from its failure to perform in strict compliance with the 
requirements of this Agreement provided that the following conditions are met 

a. The affected Party must give the other Party written notice of the Event of 
Force Majeure within five (5) Business Days after it becomes aware that its performance has been 
affected by an Event of Force Majeure, describing the occurrence, the efforts being undertaken to 
overcome the occurrence, and the anticipated duration of the delay. 

" b e  the effects of the Event of Force Majeure, consistent with Prudent Operating Practices. 
b. The affected Party must exercise all reasonable efforts to overcome or 

- 18- 



c. The affected Party shall give the other Party written notice as soon as it is &le 
to resume perfomw. 

d. The Event of Force Majeure must not be caused by any negligent or intentional 
acts, mors, or omissions of the affected Party or its Affiliates, and shall not be caused by any 
failure to comply with any Law by the Sffected Party or its Affiliates, or any breach or default of 
this Agrement by the affected Party. 

8.03 Effect of Force Majeure on Payment Obligations. 

a. Notwithstanding anything in as Article to the contrary, if Progress kerw 
Florida notifies CP&L of an Event of Force Majeure b t  causes Progress Energy Florida to 
experience a delay or failure in performing its obligations hereunder, Progess Energy Florida 

I 
2 
3 

shall continue to make Capacity Payments to CP&L during the first forty-five (45) days of such 4. 
Event of Force Majeure. AAer such forty-five day period expires, Progress Energy Florida shall 
make Capacity Payments for any portion of the Contract Capacity as to which Progress Energy (p 
Florida has the ability to receive Energy. 

% 
Progress Energy Florida of an Event of Force Majeure b t  causes CP&L to experience a delay or 7 
failure in performing its obligations hereunder, Progress Energy Florida shall continue to make 1 b 
Capacity Payments to CP&L for the Contract Capacity during the first forty-five (45) days of such I I 
Event of Force Majeure, provided, however, that Progress Energy Florida shall have no obligation / 2 
to make Capacity Payments to CP&L for the Contract Capacity pursuant to this Section 8.03@) in 1 3 
respect of more than m aggregate total of ninety (90) days over the course of the Term during 14 
which CP&L fBiL to perform its obligations hereunder due to an event of Force Majeure. In any 5' 
event, Progress Energy Florida shall continue b make Capacity Payments for any portion of the 1 CC 
Contract Capacity that is available while an Event of Force Majeure is continuing. I?- 

c. Progress Energy Florida. shall make Energy Payments to CP&L for any portion j 'd' 
of the Energy that CP&L delivers to the Point of Delivery during an Event of Force Majeure. 17 

Settlement of Strikes. Notwithstanding Section S.OZ(b), neither Party shall be '20 
required to settle my str&e or other labor disturbance except on terms satisfactory to such Party. 2\ 

7- 
b. Notwithstanding anything in this Article to the contrary, if CP&L notifies 

8.04 

8.05 Termination. Should an Event of Force Majeure delay or prevent perfarmance of -ZZ 
any material obligation of a Party under this Agreement for a continuous period exceeding six (6) 23 
months, then the other Party may thereafter terminate this Agreement at any time during the 24 
continuation of the effect of the Event of Force Majeure by providing wrikten notice to the 25 
non-performing Party, provided, however, that if (i) the Event of Force Majeure could not 2b 
reasonably be remedied in such six (6) month period, (ii) the Evmt of Force Majeure is susceptible Z?- 
of cure within an additional period, and (iii) the affected Party is proceeding with diligence and in 2% 
good faith to remedy the effects of the Event of Force Majeure, then such six (6) month period 2 7  
shall be extended by up to an additional six (6) months as shall be necessary to remedy the effects 3 0 

Extension in the Event of Force, Maims: Progress Energy Florida m y ,  at its sole 3 2- 
option, extend the Term of this Agreement by a period of time no greater than the period during 33 

of such Event of Force Majeure. ?J\ 

8.06 
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which the Plant is not available to produce Energy as a result of an Event of Force Majeure, 
provided that Progress Energy Florida provides CP&L notice of any such extension not later ihan sz 
twenty (20) days after such Event of Force Majeure is cured. Progress Energy Florida shall make 3 
Capacity Payments and Energy Payments during any extension of the Term irrespective of any 4- 
Capacity Payment duction or excuse pursuaut to Section 8.03 above during the pdod of Force 5 
Majeure corresponding to such extension. c4 

ARTICLE IX 
RISK OF LOSS AM) INDEMNIFICATION 

9.01 Risk of  Loss. 

a CP&L. CP&L shall be responsible for and shall bear the full risk of loss (i) 
with respect to any loss of or damage to the Plant; and (ii) with respect to any personal injury or 
death, or loss of or damage to any other property (A) arising out of the ownership or leasing, 
operation or maintenance of the Plant, or (B) caused by electtic power produced by the Plant and 
occurring on CP&L’s side of the Point of Delivery, provided, however, that CP&L shall not be 
responsible for any loss, damage, or injury arising out of the fault, negIigence or willful 
misconduct of Progress Energy Florida. 

b. Progress Energy Florida. Progress Energy Florida sfrall be responsible for and 
shall bear the fidl risk of loss (i) with respect to any loss of or damage to any property located on 
Progress Energy Florida’s side of the Point of Delivery; and (ii) with respect to any personal injury 
or b t h ,  or loss of or damage to any other property (A) arising out of the construction, ownership, 
operation or maintenance of any property on Progress Energy Florida’s side of the Point of 
Delivery, or (B) caused by electric power produced by the Plant and occurring on Progress Energy 
Florida’s side of thepoint of Delivery, provided, however, that Progress Energy Florida shall not 
be responsible for any loss, damage, or injury arising out ofthe fault, negligence or willful 
misconduct of CP&L. 

’ 

9.02 Indemnification. 

a. General. Each Party shall protect, indemnify and hold harmless the other Party, 
its parent company, Affiliates and their respective directors, officers, employees, agents and 
representatives from and against my Zndemnifiable Cost arising out of any injury, bodily or 
otherwise, to, or death of, persons, or for damage to, or destruction of, property belonging to or 
leased by the other Party (each a “Claim”), resulting from or attributable to the fault, negligence or 
willful misconduct of such Party, or resulting from, arising out of, or in any way connected with 
the peflormance of the Party’s obligations under this Agreement. 

b. By Progress Energy Florida and CPBtL. If, due to the joint, concurring, 
comparative or contributory fault, negligence or willful misconduct of the Parties, either Party 
incurs any Indemnifiable Cost arising out of any Claim, such Indemnifiable Cost shall be allocated 
between CP&L and Progress Energy Florida in proportion to their respective degrees of fault, 
negligence! or willful misconduct contributing to such Claim. 

c. Employees. Neither Party shall be deemed an employee of the other Party. 
Neither Party shall bring any claim against the other Party with respect to any liability for 



compensation under any applicable state or federal Worker’s Compensation Act, including 
Worker’s Compensation m#or employer’s liability claims of employees. Each Party shall be 
liable for all claims of the Party’s own employees arising out of any provision of my Workers’ 
Compensation Law. 

d. Notim and Participation. 

i. If any Party entitled to indemnification hereunder (the 
“Indemnified Party”) intends to seek indemnification under 
this Article fiom any other Party (the “Indemnifjhg Party”) 
with respect to any Claim, the Indemnified Party shall give 
the Indemnifying Party notice of such Claim upon the 
receipt of actual knowledge or information by the 
Indemnified Party of any possible Claim or of the 
commencement of such Claim, which notice shall in no 
event be later than the lesser of (i) fifteen (1 5 )  Business Days 
prior to the last day for responding to such Claim or (ii) 
one-half of the perid allowed for responding to such Claim. 
The Indemnifyins Party shall have no liability under this 
Article for any Claim for which such notice is not provided. 

ii. The Indemnifjdng Party shall have the right to assume the 
defense of any Claim, at its sole cost and expense, with 
counsel designated by the Indemnifjhg Party and 
reasonably satisfactory to the Indemnified Party; provided, 
however, that ifthe defendants in any such proceeding 
include both the Indemnified Party and the Memnifjins 
Party, and the Indemnified Party shall have reasonably 
concluded that there m y  be legal defenses available to it 
which are diffexent from or additional to those available to 
the Indemnifying Party, the Indemnified Party shall have the 
+h?&n selm-~dw%u ~ J w i m n n i ~ ~ P ~ ~ d s ,  - 

expense, to assert such legal defenses and to otherwise 
participate in the defense of such Claim on behalf of such 
Indemnified Party. 

iii. Should any Indemnified Party be entitled to indemnification 
under this Article as a result of a Claim by a third party, and 
should the Ind- Party fail to wsume the defense of 
such Claim, the Indemnified Party may, at the expense of the 
Indemtlifying Party, contest or, with or without the prior 
consent of the Indemnifying Party, settle such Claim. 

iv. Except to the extent expressly provided herein, no 
Indemnified Party shall settle any Claim with respect to 
which it has sought or is entitled to seek indemnification 
pursuant to this Article unless (i) it has obtained the prior 
written consent of the Indemnifying Party, or (ii) the 

-21  - 



hdemnifjhg Party has failed to provide security, in a form 
reasonably satisfactory to the Indemnified Party, securing 
the payment of any Indemnifiable Cost, up to the amount of 
the proposed settlement. 

v. Except to the extent expressly provided hereii no 
Indemnifying Party shatl settle any Claim with respect to 
which it may be liable to provide indemnification pursu~ant 
to this Article without the prior written consent of the 
Indemnified Party, provided, however, that if the 
Indemnifying Party has reached a bona fide settlement 
agreement with the plaintiff(s) in any such proceeding, 
which settlement includes a full release of the Indemnified 
Party for any and all liability with respect to such Claim, and 
the Indemnified Party does not consent to such settlement 
agreement, then the dollar amount sp i f ied  in the 
settIement agreement, plus the Indemnified Party's legal 
fees and other costs related to the defase of the Claim prim 
to the date of such settlement agreement, shall act as an 
absolute maximum limit on the indemnification obiigation 
of the Indemnifying Party with respect to the Claim, or 
portion thereof, that is the subject of such settlement 
agreement, 

e.  Net Amount, In the event that an indemniMng P e  is obligated to indemnirjr 
and hold any Indemnified Party hamless under this Article, the amount owing to the Indemnified 
Party sball be the mount of such Indemnified Party's actual IndaWIable Cost, net of any 
insurance or other recovery actually received by the Indemnified Party. 

f. Assertion of Claims. No Claim of any kind shall be asserted against either 
Party, whether arising out of contract, tort (including negligence), strict liability, or any other 
cause of or form of action, unless it is filed in a court of competent jurisdiction, or a demand for 
mediation is made, within the gplicable statute of limitations period for such Claim. 

g. No Release of Insurers. The provisions of this Article shall not be deemed or 
construed to release any insurer fiom its obligation to pay any insuraace proceeds in accordance 
with the terms and conditions of valid and collectible insurance policies. 

h. Survival of Obligation, The duty to indenmi@ under this Article shalI continue 
in full force and ef5ect notwithstanding the expiration or termination of this Agreement, with 
respect to any Indemnifiable Cost arising out of an event or condition which occurred prior to such 
termination. 

9.03 Limitation ofliabilitl. Notwithstanding mything in this Agreement to the 
contrary, neither Party shall be liable to the other Party for any indirect, incidental, special, 
punitive, multiple, exemplary, or consequential damage, cost, expense or other liability, including 
loss of revenue or profits (other than payments expressly required and properly due under this 
Agreement), whether arising out of contract, tort (including negligence), strict liability, or any 
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other cause of or form of action whatsoever; provided, however, that this provision shall not limit 
either Party’s obligation to indemnify, defend and hold harmless the other Party for any C i h  
against such other Party. 

I 
condemnation, confiscation or s e b  of the Plant (or a substantial portion thereof), or (ii) a total 2 
loss of or catastrophic damage to the Plant (or a substantial portion thereaf) which results in an 3 
insurance settlement with respect to the Plat  on the basis of a. total loss, CP&L may, in its sole 4 
discretion, either utilize the insurance proceeds or condemnation proceeds therefrom to repair or 
restore its electric power production capabilities or t e h t e  this Agreement by a notice to kJ 
Progress Energy Florida. In the event that CP&L terminates the Agreement pursuant hereto, 7 
neither Progress Energy Florda nor CP&L shall have my further obligation to each other 8‘ 
hereunder except with respect to claims due to events wbich occurred prior to such termbation. 4 

9.04 Damaae. Destruction, or Condemnation of the Plant. In the event of (i) tbe 

ARTICLE X 
EVENTS OF DEFAULT AND REMEDIES 

10.01 Events of Default. 

- a. A ff*ftWn4nd-rferdtrlc-ulnxrXiatS x g v “ m q . m ~ c d i n q @ m g ~ l  
occurrence of any of the following events or conditions, each of which shall be an “Event of 
Default” for purposes of this Agreement d e s s  cured within the time, if any, allowed undq 
Section 10.01 (b): 

1. 

ii. 

iii. 

iV. 

V. 

A Party’s liquidation or dissolution, unless such liquidation 
or dissolution is ih wnnection with a restructuring or 
reorganization of the Party, and upon the consummation of 
such restructuring or reorganization this Agreement has 
been assigned to an Aflciliate in compliance with Section 
7.01. 

A Party’s failure to make any payment to the other Party 
required under this Agreement, excluding payments that: the 
Party notifies the other Party in writing that it disputes in 
good faith. 

Except as may be excused by eln event of Force Majeure, a 
Party’s failure to comply with any material provision of this 
Agreement. 

A n y  material misrepresentation by a Party under Article 11. 

The f h g  of a case or proceeding under any bankruptcy Law 
by or against a Party as debtor that could materially impact 
the Party’s ability to pefform its obligations hereunder, 
provided, however, that the Party shall be given one hundred 
and twenty (120) days irfter such filing by a third party in 
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which to obtain a stay or dismissal prior to this provision 
constituting an Event of Defauft. 

vi. Any material failure by either Party ta compiy with any Law 
or the terms of any Authorization, if such failure prevents 
such Party ftom complying with its obligations as required 
under th is Agreement. 

vii. CP&L’s failure to maintain an Equivalent Availability I 
Factor for the Plant of at least fifty percent (50%) during 

the Term, 4. 

‘2 
3 Contract Year 2006 or any subsequent Contract Year during 

b. Cure periods for any default under this Agreement that is specified in Section 
lO.Ol(a) shall be as follows: 

i. With respect to any event listed in Section IO.Ol(a)(ii), a 
Party shall be given five ( 5 )  Business Days after Written 
notice fbxn the other Party in which to cure such default 
before such event shall constitute an Event of Default. 

ii. With respect to any event listed in Sections 10.0 1 (a)@), (iv) 
or (vi), the defaulting Party shall be given thirty (30) days 
aftex written notice fiom the other Party in which to cure 
such default before such event shall constitute an Event of 
Default; provided, however, that if the defaulting Psrty has 
initiated a cure reasonably satisfactory to the other Party 
within such thirty (30) day period, and after having 
diligently pursued such cure is unable to implement it within 
such thirty (30) day period, then such event shall not 
constitute 8tl Event of Default: so long as the defauiting Party 
diligently and continuously pursues such cure until it is futly 
implemented to the other Party’s reasonable satisfaction, 
provided that such cure is M y  implemented no later than 
twelve (12) months &er notice. 

iii. The events listed in Sections XO.Ol(a)(i>, (v), or (vii) shall 
constitute Events of Default upon their occurrence and no 
cure period shall be applicable. 

10.02 Remedies U ~ o n  Default. Upon the occurrence of an Event of Default or if 
otherwise permitted under this Agrement, the non-defaulting Party may exercise any one or more 
of the following remedies: 

a. Exercise all remedies available at law or at equity or other appropriate 
proceedings, including bringing an action or actions f b m  time to time for recovery of .mounts due 
and unpaid by the other Party, a d o r  for damages and expenses resulting ikom the Event of 
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Default, which shall include all costs and expenses reasonably incurred in the exercise of its 
remedy (including reasonable attorney’s fees). 

b. Without recourse to legal process, terminate this Agreement by delivery of a 
Written notice to the other Pafty declaring termbation. 

10,03 Election of Remedies. 

a. Except as specifically limited in this Agreement, each and every right, power 
and remedy of a Party, whether specifically stated in this Agreement, or otherwise existing, may be 
exercised concurrenffy or separately, h m  time to time, and so offen and in such order as may be 
deemed expedient by the exercising Party, and the exercise or the hginning of the exercise of any 
such right, power or remedy s h d  not be deemed a waiver of the right to exercise, at the same time 
or t.here&er, any other right, power or remedy, No delay or omission of a Party in the exercise of 
any right, power or remedy &all impair or operate as a waiver thereof or of any other right, power 
or remedy thm or t h e m f b  misting. 

b. Notwithstanding any other provision oftbis Article, neither Party shall 
termhate this Agreement foIlowing the occurrence of  at^ Event of Default by the other Party if, 
prior to the defaulting Party’s receipt of a notice of such termination, and notwithstanding: the 
expiration or Unavailability of any cure period provided under this Agreement, the dehula Party 
shall have cured the Event of Defhlt. 

1 OB4 Disuute Resolution. 

a. The Parties shall settle any dispute arising out of or relating to ahis Agreement 
through the step negotiation and non-binding mediation set forth herein prior to the initiation of 
my litigation. Good faith, participation in these procedures shall be a condition precedent to any 
litigation. All negotiations pursuant b this Article shall be confidential and shall be treated as 
compromise and settlement negotiations for purposes of the Federal Rules of Evidence and State 
Rules of Evidence, 

b. All applicable statutes of limitation and defenses based upon the passage of 
time shall be tolled while the procedures specified in this Article are pending. The Parties shall 
take such action, if any, required to effectuate such tolling. 

c. Either Party may give the other Party written notice of my dispute not resolved 
in the normal course of business. Executives of both Parties shall meet at a mutually acceptable 
time and place within ten (1 0) days after delivery of such notice and thereafter 8s often as they 
reasonably deem necessary, to exchange relevant information and to attempt to resolve the dispute. 
Ifthe matter has not been xesolved by these persons within thirty (30) days of the disputing Party’s 
notice, or if the Parties fail to meet within ten (10) days, either Party may initiate mediation as 
provided hereinafter, ’ h e  mediation proceeding shall be conducted in accordance with the then 
current Center for Public Resources (“CPR”) Model Procedure for Mediation of Business Dispute 
or other mutually agreed upon procedures, with the following exceptions: 

1. if the Parties have agreed to pursue mediation but have not 
agreed within thirty (30) days of the request for mediation 
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on the selection of a mediator willing to serve, the CPR, 
upon the request of either Party, shall appoint 8 member of 
the CPR Panel of Neutrals as the mediator; and 

.. 
11. efforts to reach a settlement shall continue until the 

conclusion of the proceeding, which is deemed to occur 
upon the earliest of: (a) a written settlement is reached, (b) 
the mediator concludes and infarms the Parties in writing 
that further efforts would not be usefbl, (c) the Parties agree 
in witing that an impasse has been reachd=or (d) the date 
which is thirty (30) days fiom the day an which a notice is 
deIivered under Section 10.04(c) above. Neither Party may 
withdraw before the conclusion of the proceeding. 

d. If the Parties are unable to resolve the disputes and litigation proves necessary, 
either party may idtiate such litigation. The exclusive venue for any such litigation shall be the 
Circuit Court of Hernando County, Florida The Parties expressly consent to the jurisdiction of 
such Circuit Court and to its exclusivity of venue. 

relating to this Agreement and the project shall be litigated, adjudicated, or otherwise resolved 
without a jury. The Parties expressly, voluntarily, and unequivocdly waive any fight they m y  
have to a jury trial in collxzection with all disputes, claims and counterclaims relating to this 
Agreement. 

e. The Parties hereby expressly agree h t  all disputes, claims, and counbxlaims 

ARTICLE XI 
INSURANCE 

1 1 .Ol Coveme and Amounts. CP&L, and all contractors and subcontractors performing 
any services in connection with the operation or maintenance of the Plant, shall obtain and 
maintain in force comprehensive general liability insurance, public tiability coverage and property 
insurance for injury to persons and property, automobile liability i”ce and workanan’s 
compensation insurance, all in amounts and under terms which are generdly carried by owners or 
lessees, operators or maintainers of equipment similar to the Plant. In the event that any insured 
Party reasonably detenaines that any such policy of insuranoe is no longer available at 
CommerciEtlly reasonable rates, such insured Party shall not be obligated to continue to carry such 
insmce, and shall obtain substitute insurance which is as nearly identical as possible to the 
policy of insurance which it is intended to replace. 

ARTICLE XU 
IWSCELWOUS 

12.01 AuDlicable Law. This Agreement is executed in accordace with and is intended to 
be consmd under the Laws of the State of Florida, excluding any Law related to conflict or 
choice of Law which would result in the application of any Law to this Agreement other than the 
Laws of the State of Florida. 
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12.02 Notice and Service. Any notice, d"d ,  request, consent, approval, codinnation, 
commUnication, or statement which is required or permitted under this Agreement, shall be in 
writing, except as otherwise provided, and shall be given or delivered by personal service, 
telecopy, telegram, Federal Express or comparable overnight delivery service, or by deposit in any 
United States Post ofltice, postage pmpaid, by registered or certified mail, addressed to the Party at 
the address set forth below. Changes in such address shall be made by notice similarly given. 

If to Progrsrss Energy Florida: 
Progress Energy Florida, Jnc. 
410 South Wilmington Street 
Raleigh, Nortb C a r o b  27601 
Attention: Vice President of Regulated Commercial Operations 
Telephone Number: 919-546-4552 
Facsimile Number: 9 19-546-4640 

and 

Progress Energy Florida, Inc. 

Raleigh, No& Carolina 27601 
Attention: G e n d  Counsel 
Telephone Number: 919-546-5362 
Facsimile Number: 919-546-3805 

410 south w-on street 

If to CP&L: 
Central Power & Lime, Xnc. 
103 1 1 Cement Plant Road 
Brooksville, FL 34601 
Attention: President 
Facsimile Number: 352-799-3508 

With copies to: 

DPC Atlantis, LLC 
67 Park Place East 
Momistown, NJ 07960 
Attention: General Counsel 
Facsimile Number: 973-889-0020 

And 

Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, NW 
Washington, DC 20005 
Attention: Martin Klepper 
Facsimile Nwnber: 202-393-5760 
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Notices shall be deemed to have been received, and shall be effwtive, upon receipt. Notices of 
changes of address by either Party shall be made in writing no later than ten (1 0) days prior to the 
effective date of such change. 

12.03 Amendment. This Agreement is intended as the final expression of the Parties’ 
agreement and it is the complete and exclusive statement of the terms thereof. No statements or 
agreements, oral or written, made prior to the date hereof, shall vary or mod* the Written terms 
set forth herein, and neither Party shall claim any amendment, modification, or release fiom any 
provision hereof by reason of a course of action or mutual agrement unless such agreement is in 
Writing signed by both Parties and specifically states it is an a “ e n t  to this Agreement. 
Except as otherwise provided in this Agreement, absent agreement of the Parties to a proposed 
change, the standard of review for changes to this Agreement proposed by a Party, a non-Party or 
the Federal Energy Regulatory Commission acting ;Sua sponte shall be the “public interest” 
standard of review set forth in United Gas Pipe Line Co. v. Mubide Gas Sewice eo?., 350 US. 
332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 US. 348 (1956) (the 
“Mobile-Sierra” doctrine). 

12.04 Mahtenanc e of Records. Both CP&L and Progress Energy Florida shall keep B 
record of all invoices, receipts, charts, compukr printouts, punch cards or magnetic tapes reiated to 
the volume or price of capacity sates made under this Agreement. Such records shall be made 
available for inspection by either party upon reasonable notice at the principal place of business of 
the non-requesting Party during regular business hours. All such materials shall be kept on record 
for a m i n i ”  of thFee (3) years from the date of their preparation. 1 

12.05 Confidentiality. 

a. Any Proprietary Information of a Party (the ‘“Transferor”) which is disclosed to 
or otherwise received or obtained by the other Pavty (the ‘Tr~sferee’’) incident to this Agreement 
shall be held in confidence, and the Transferee shall not publish or otherwise disclose any 
Proprietary Information to any Person for any reason or purpose whatsoever, or use any 
Proprietary hformation for its own purposes or for the ’benefit of any Person, without the prior 
written approval of the Transferor, which approval may be granted or withheld by the Tmsf’r 
in its sole discretion Without limiting the generality of the foregoing, each Pasty shall observe the 
same safeguards and precautions with regard to Proprietary Information which such Party 
observes with respect to its own information of the same or similar kind. 

b. Each Party agrees that it will make available Proprietary Information received 
from the other Party to its own personnel only on a need-to-know basis, and that d1 Persons to 
whom such Proprietaty Wormtion is made available will be made aware of the conMentid 
nature of such Proprietary Information, and will be required to agree to hold sucb Proprietary 
Information in confidence under terms substantially identical to the terms hereof. 

c. Notwithstanding the foregoing: 

i. A Transferee may provide any Proprietary Mbrm&on to 
any Governmental Authority having jurisdiction over or 
asserting a right to obtain such information, provided that (i) 



such Govemental Authority orders that such ProprietEvy 
information be provided, and (E) the Transferee promptly 
advises the Transferor of any request for such information 
by such Governmental Authority and cooperates in giving 
the Transferor an opportunity to present objections, requests 
for limitation, and/or requests for coafidentiality or other 
restrictions on disclome or access, to such Governmental 
Authority. 

6. CP&L may disclose Proprietary Information to any 
Governmental Authority in connection with the applidon 
for any Authorization for the Plant. 

iii. A Transferee may disclose PrOprietSsy Information to any 
assignee or potential assignee in connection with an 
assignment of this Agreement permitted by the terms of 
Article VI1 above provided that the Transferee shall disclose 
proprietary Information to apotmtial assignee only ifthe 
Transferee enters into an agreement with the assignee or 
potentid assignee that obligates the assignee or potential 
assJgnee to comply with confidentiality undertakings 
substantidly similar to those set forth in this Section 12.05. 

d. Xn the event of a breach or threatened breach of the provisions of Section 12.05 
(a) by any Transferee, the Transferor shall be entitled to an injunction restraining such Party from 
such breach. Nothing contained herein shall be construed as prohibiting the Transferor from 
pursuing any other remedies available at law or equity for such breach or threatend breach ofthis 
Agreement. 

1- e. The obligation to retain information in confidence shall continue in full force 
and effect during the Term and for a period of two (2) years t h e d r ,  notwithstanding the 
expiration or termination of this Agreement, with resped to any idormation obtained by any Party 
prior to such termination. 

f. Definition of Proprietary Momation: 

i. me term G~proptietary ~ o m t i o n n  means a.11 idomation, 
written or oral, which has been or is disclosed by the 
Transferor, or by any AffiJiate of the Tramfaor, or which 
otherwise becomes known to the Transferee, or to any 
Affiliate of such Transferee, or any other party in a 
confidentid relationship with, the Transferee, and which (A) 
relates to mattexs such as patents, trade secrets, research and 
development activities, draft or final contracts or other 
business arrangements, books and records, budgets, cost 
estimates, pro forma calculations, engineering work 
product, envkomatal compliance, vendor lists, suppliers, 
manufacturing processes, energy consumption, pricing 
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infarmation, private processes, and other similar 
idomtion, 8s they may exist fiom time to time, or ('€3) the 
Transferor expressly designates in writing to be confidential. 
Proprietary hfmat ion  shall also include information 
regarding the terms of this Agreement, including the Energy 
Rate, the Capacity Payment, and other commercial terms 
hereof, 

ii. Proprietary I n f o d o n  shall exclude idomt ion  falfing 
into any of the following categories: 

A. Information that, at the time of disclosure hereunder, is in 
the public domain, other than infomation that entered the 
public domain by breach of this or my other agreement, or 
in violation of any Law; 

B. Information that, after disclosure hereunder, enters the 
public domain, other than information that entered the 
public domain by breach of th is  or any other agreement, or 
in violation of any Law; 

Information, other thasl that obtained h m  third parties, that 
prior to disclosure hereunder, was already in the recipient's 
possession, either without limitation on disclosure to others 
or subsequently becoming free of such limitation; 

C. 

D. Information obtained by the recipient from a third party 
having an independent right to disclose the infomation; or 

E. Information that is available through independent Teseasch 
without use of or access to the Proprietary Information. 

12.06 No Partnershb Notwithstanding my provision of this Agreement, CP&L and 
Progress Energy Florida do not intend to create hereby any lease, joint venture, partnership, 
&sociation taxable as a corporation, or other entity for the conduct of any business for profit. 
Neither Party shdl have any right, power or authority to enter into any agreement or undertaking 
for, or act on behalf 02 or to act as or be an agent or representative of, or to otherwise bind, the 
other Party. 

12.07 No Dulv To Third Parties. Except as provided in Articles VU and IX, this 
Agreement is fm the sole benefit of the Parties hereto, and nothing in this Agreement or any action 
taken hereunder shall be construed to create any duty, liability or standard of m e  to any ~ I S O Q  not 
a Party to this Agreement. Except as specScdly provided herein, no person shalf have any rights 
or interest, direct or indirect, in this Agreement or the d c e s  to be provided hereunder, or both, 
except Progress Energy Fiorida and CP&L. Except as provided in Articles VI1 and E, the Parties 
specifically disclaim any intent to create any rights in any person as athidparty beneficiary to this 
Agreement or the services to be provided hereunder, or both. 
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12.08 Comtemarts. This Agreement may be executed simdtanmusly in two (2) or more 
coun{erparts, each of which shall be deemed an originat but d l  of which together shall constitute 
one and the Same instrument. 

12.09 Severability. If any provision of this Agreement shall be determined to be 
unenforceabie, void or otherwise contrary to Law, swh condition shall in no manner operate to 
render any other provision of this A p ” t  unenforceable, void or contrary to Law, and this 
Agreement shall continue in force in accordance with the remaining kms and provisions hereof, 
unless such condition invalidates the purpose or intent of this Agreement. In the event b t  any of 
the provisions, or portions or applications thereof, of this Agreement are held unenforceable or 
invalid by any court of competent jurisdiction, the Parties &dl negotiate in good faith to attempt to 
implement an equitable adjustment in the provisions of this Agreement with a view toward 
eficthg the purposes of this Agreement by replackg the provision that is unenforceable, void, or 
contrary to Law with a valid provision the economic effect of which comes as close as possible to 
that of the provision that has been found to be unenforceable, void, or contrary to Law. 

12.10 Audit Rid@, Eauh Party shall have the right throughout the Term, upon 
reasonable prior notice, to d t  the other Party’s books and records to the limited extent necessary 
to veri@ the basis for any claim by either of the Parties for payments hereunder or to determine the 
other Party’s compliance with the terms of this Agreement, The audited Party shall make such 
records available at its office during normal W i e s s  hours and the auditing Party shall reimburse 
the other Party for reasonable costs incurred by the audited Party in connection with the audit, ~ t s  
supported by appropriate documentation. 

12.1 1 Successors and Assiens. Except to the extent o W s e  indicated herein, all the 
rights, benefits, duties, liabilities and obligations of the Parties hereto shall inure to the benefit of 
and be binding upon their respective successors and permitted assigns. 

12.12 I n t e d o n ,  There are no understandings between the Parties as to the subject 
matter of this Agreement other than as set forth herein, and this Agreement represents the entire 
understanding between the Parties in relation to the subject mattex hereof. This Agreement 
supersedes any and all previous agreements, arrangements or discussions between the Parties 
(whether written or oral) in respect of the subject matter hereof, all of which are hereby abrogated 
and withdrawn. 

12.13 Survival. The provisions of Article IX, Section 10.2 and Section 12.05 shall 
continue in effect after the termination of this Agreement kxi the pertbrmance by the Parties of 
their obligations hereunder. 

12.14 No Recourse. No recourse shall be had for the payment or performance of any of 
CP&L’s obligations, covenants M agreements under this Agreement, against any incorporator, 
direct or indirect shareholder, membex, partner, officer, director or Affiliate, (whether past, present 
or future) of CP&L or any Affiliate thereof, whether by virtue of any constitutional provision, 
statute or rule of law, or by the enforcement of any assessment or penalty or otherwise. 
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IN WITNESS WHEREOF, the Parties have caused the sigaatures of their authorized officers and 
their seals to be affixed as of the day and year first above written. 

FLORIDA POWER CORPORATION, D/B/A 
PROGWSS ENERGY FLORIDA, RYC. 

CENTRAL POWER Bt LIME, INC. 
ATTEST: 

e. &cm7& .P& 
By: Typed Name: q - 4 4  LB 
Title: 
Date: 
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Schedule 2.020 f- 

& 

7 
5 

3 CP&L is currently in default of certain obligations under its lease of the Plant and associated 
financing documents. General Electric Capital Corporation and the trustees of the trust leasing the 
Plant to CP&L have waived their rights to enforce these defaults until September 2005 and have 
agreed to extend the waiver of their enforcement rights upon execution by CP&L or its affiliate of 
an agreement to purchase the Plant. cp 

SI 



EXHIBlT A 
TECHNICAL SPECIFICATIONS 

The Plant is located approximately 7.5 miles from the Florida Power Corporation (('FPC") 1 15 kV 
Brookridge Substation. Major Plant equipment includes a 930,000 pounds per hour Babcock 
&Wileox pulverized cod boiler, 43.5 MYA GE HP steam turbine and a 112.5 MVA GE Lp steam 
turbine. 

The P h t  is permitted to operate up to 8,760 hours per year. 

Electrical interconnection of the Plant with FPC at the 1 15kV Brookridge Substation is made via a 9 3 7.5-mile transmission line that is owned and maintained by the Piant. 

I 

Operating Limits: 

Mini" Operating Level 65 MW (net) 

Hot Start: Resynchronize 
Mini" Output 
Maximum Output 

warm start: Resyncbronize 
Minimum output 
Maxi" Output 

Cold Start: Resynchronize 
Minimum Output 
M a x i "  Output 

Ramp Up (above Mn. Output) 

Icamp Down (above Min. Output) 

1 hr. from notice 
2 hrs. &om notice 
3.5 hrs. from notice 

4 hrs. &om notice 
5 hrs. from notice 
6 hrs. from notice 

12 hrs. fiom notice 
16 hrs. fiom notice 
18 hrs. from notice 

1 .O MW per minute 

2.0 MW per minute 

5 

i4 
I5 

~ --- 
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EXHIBIT B 
INVOICES 

1. Each monthly bill prepared by CP&L and delivered to Progress Energy Florida pursuant Po 
the provisions of Section 4.05 shall include B sufnrnary of the quantities of Delivered 
Energy delivered by CP&L to the Point of Delivery during such month and any Energy 
Payments and Capacity Payments due to CP&L. 

2. Each monthly Capacity Payment shdl be calculated as follows: 

CP = CC * $10.21 per KW * 1,000 

Where: 

CP = the Capacity Payment for such month in dollars 

CC = the Contract Capacity in MW 

h c h  monthly Energy Payment shall be calculated as follows: 

EF = DE * ER 
Where: 

EP = the Energy Payment for such month in dollars 

DE = the Delivered Energy for such month in MWh 

3. 

2 
3 
4 
5- 
lo 
3- 

ER = the Energy Rate in dollars per MWh as determined in accordance with Section 4.03 r 
4. Each bill shall separately state the sum of (i) the invoice price of fuel, less any cash or other 

discounts and not including the cost of any fuel additives, (ii) the freight, Switching, 
demurrage and other transportation charges, not including any charges for unloading fiom 
the shipping medium and (iii) excise taes,  purchasing agents' coMMissions, insurance and 
other expenses ditectly assignable to the cost of fuel, Such amounts sM1 be calculated in 

I 
12 
I3 
14 
I ? 
Ib accordttnce with Generally Accepted Accounting Principles. 



EXHRII'I'C 
ENERGY RATE ESCALATION 

Contract Year Energy Rate (in $flMWh) 

2006 3 32.00 

2007 4 32.32 

36 

2008 32.64 

2009 

2010 
b 32.97 

33.30 ?r 



L 2005 

3 Outage Duration 
Spring(weeks) 4 

Fall (weeks) 7 4 
5 
lo Anticipated Work Scope 

7 1 Boiler tube replacement xx 

6.' 2 HP turbine inspectionlrefirb 

7 3 HP generator inspectionhefirb 

I 0 4 Air heater retube xx 

\ 5 IPkP turbine inspectidrefirb 

J z 6 lP/LP generator inspectionlrefirb 

i 3 7 Main condenser retube xx 

14 8 Pulverizer rebuild xx 

15 9 HP heateretube m 
\ b I O  Feed Pumps rebuild xx 

1.7 11 Steam pipeheader inspection xx 

18 12 Replace bag house bags 

EXHLBITD 
CP&L PROJECTED MAJOR MANVl3"CE PLAN 

2006 2007 2008 2009 2010 

5 3 6 3 3 
2 2 2 2 2 

xx xx 

xx xx 

xx 

xx 

xx xx 

xx 

xx 

xx 

xx 





EXBIIBIT E 
PLANT DIAGRAM 



EXHIBIT F 
SCHEDULING FLEXIBWITY OPTIONS 

The following three cases define the scheduling flexibility of the CP&L Plant that cm be requested 
by Progress Energy Florida. For all cases when Progress Energy Florida requests CP&L to 
dispatch the Plant pursuant to the terms of t h i s  Exhibit F, the Plant will be deemed to have an 
availability, for purposes of cdculathg the Plant's Ekphient Availability Factor, that is equal to 
the generation it could have produced if the scheduling aexibility request had not been made. 
CP&L shall provide Progress Energy Florida not less than 2 hours notice of any change in the 
Generating Capability of the Plant during a period in which Progress Energy Florida has exercised 
a scheduling ofion pursuant to this Appendix F. Absent bad faith, CP&L's notice shall be 
determinative of the Plant's Generating Capability for pwposes of calculating the Plant's 
Equivalent Availability Factor and preparing invoices for charges pursuant to this Exhibit F. The 
total amount of MWh's which Progress Energy Florida may request CP&L not to deliver pursuant 
to the terms of this Exhibit F (whether under Case 1, Case 2 or Case 3 below) is limited to 48,000 
MWh's in any consecutive three month period (unless additional scheduling flexibility is requested 
by Progress Energy Florida and approved by CP&L). 

Case 1 Promem E n e m  Florida adiuste a scheduled or existhp CP&L outage IS 

1 (A) CP&L will provide the flexibility of extending outage of the Plant which outage has been Ib 
scheduled in advance in accordance with Section 5.03. To exercise this option, Progress Energy 
Florida must provide CP&L with a "um of 3 days advance Written notice pdor to each of (i) 
the scheduled return to service date of the Plant and (ii) the new scbeduled retura to Service date 

I 3- 
\ % 
I 9 
2 D  proposed by Progress Energy Florida. 

1 (B) CP&L will provide the flexibility of initiating an approved scheduied outage at an earlier A 
dab. To exercise this option, Progress Energy Florida must provide CP&L with a mini" of 3 Lz 
days advance witten notice prior to the orighal scheduled outage start date. Requests by Progress 23 
Energy Florida to start a scheduled outage early will not change the approved scheduled outage 24 
end date unless Progress Energy Florida elects to extend the scheduled outage under Case I. (A). 25 

Case 2 Progress Enem Florida reauests reduced outnut onerations 

CP&L will provide the flexibility to reduce the output of the P h i ,  in response to a Progress 
Energy Florida request, to output of less than 133 MWs and greater than or equal to 65 MW. To 2% 
exercise this option, Rogress Energy Florida must provide CP&L with a minimum of 2 hours 24 
advance written notice, 30 

2b 
z? 

Case 3 Promess Enem Florida reaueats CP&L to come off h e  

CP&L will provide the. flexibiIity to come off line h m  a base load or reduced output condition. '5% 
To exercise this option, Progress Energy Florida must provide CP&L with a minimum of 4 hours 3'3 
advance Written notice to remove the Plant h m  service and a m i n i "  of 3 days advance Written 
notice to return to service. Outages under this option will be no less than 3 days in duration. This 34 



option is limited to no mom than one event per month during May through September and 
December through February and two events per month during other months. 

i 

3 

4 
5 
(0 

2 

Payment 

In consideration €or this flexibility Propss Energy Florida shall pay to CP&L the following 

January I, 2007. 3- 

charges for each case as selected by Progress Energy Florida. The partial energy payments set out 
below shall be subject to the contract energy payment escalator of 1 %per Contract Year starting in 

Case 1 

Case 2 

$3.OO/MWh not delivered less than the Plant’s Generating Capability. 

$4.751MWh not delivered less than the Plant’s Generating Capability. 

8 
? 

Case 3 $4.25/Nwh not delivered less than the Plant’s Generating Capability plus a 
per-event s&rt up charge of $25,000.00 

10 
1 1  

Any charges for scheduling flexibility payable by Progress Energy Florida pursuant to the tems of 1 2- 
this Exhibit F shall be reflected on an invoice delivered by CP&L pursuant: to Section 4.05 and j 3 shall be payable in accordance with the terms of Section 4.06. 14 


