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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

Inre:  CASE NO. 04-34915-BKC-PGH

through 04-34916-BKC-PGH
EPICUS COMMUNICATIONS GROUP, INC. ‘. T

et al., (Jointly Administered)_: =
. en

Debtors. Chapter 11
/

JOINT MOTION TO APPROVE COMPROMISE WITH
EXPRESS COMMUNICATION MANAGEMENT, INC.

NOTICE

Any interested party who fails to file and serve a written response to this
motion within 20 days after the date of service stated in this motion shall,
pursuant to Local Rule 9013-1(D), be deemed to have consented to the entry
of an order in the form attached to this motion, Any scheduled hearing may

then be canceled.

Epicus Communications Group, Inc. and Epicus, Inc., Debtors and Debtors-in-Possession in
these cases (“Debtors”) and AJW Partners, LLC, AJW Offshore, Ltd., AJW Qualified Pértners,
LLC and New Millennium Capital Partners II, LLC (collectively, the “AJW Group™), secured
creditors and parties in interest, by and through their respective coungel, jointly submit this
Motion to Approve Compromise with Express Communication Management, Inc. (the
“Motion”), pursuant to Rule 9019(a), Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), Local Rule 9013-1(D)3)(b), and Section 105(a) of the Bankruptcy Code, 11 U.S.C. §§

101-1330 (the “Bankruptcy Code™), and in support thereof, respectfully state as follows:
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Jurisdiction and Backeround

1. On October 25, 2004, the Debtors filed separate petitions for relief under Chapter
11 of the Bankruptcy Code (“Petition Date”). The Debtors’ chapter 11 cases are being jointly
administered.

2. On September 30, 2005, the Court entered an order confirming the Debtors’ First
Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code (the “Plan”).

3. The Debtors continue to operate their telecommunications businesses as debtors-in-
possession, pending the Effective Date of the Plan.

4, This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 157.

Express Communications’ Motions and Claims

5. On or about July 11, 2005, Express Communication Management, Inc. (“Express’™)
filed a Motion to Assume or Reject Executory Contract (the “Contract Motion”), with respect to
an Independent Sales Representative Agreement dated May 3.1,. 2001, between Express ‘and
Epicus, Inc. Pursuant to the Agreement, Express solicited and obtained customers who required
telecommunications services provided by Epicus, Inc. in exchange for a commission.

6. On or about July 11, 2005, Express filed a Motion to Accept Late-Filed Claim as
Timely (the “Claim Motion”). Express sought to have its claim, in the amount of $179.848.05,
deemed timely filed, and allowed as a secured claim against Epicus, Inc. Express contends that
its claim is secured by virtue of an Amended Security Agreement dated April 17, 2002, and a
UCC-1 financing statement filed with the Secretary of State of Florida on September 24, 2001.
Express failed to file a proof of claim by the claims bar date of March 1, 2005, established by the
Court, and did not object to confirmation of the Plan. The Debtors objected to the Contract

Motion and the Claim Motion.
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7. The Contract Motion and the Claim Motion were both set for hearing on
September 1, 2005. Express sought, but did not obtain, a continuance of the hearing on its
Motions. After Express failed to appear at the hearing, the Court entered an order dated
September 7, 2005 denying both the Contract Motion and the Claim Motion and ordering
Express to pay the attorneys fees of those attorneys who appeared at the September 1% hearing
(the “September 7" Order”).

8. Express has filed a Verified Motion to Reconsider the September 7™ Order.

9. It is the position of the Debtors and AJW Group that even if the Court were to
reconsider, the Contract Motion and the Claim Motion should be denied on the merits. For
instance: (i) under the Plan, the Independent Sales Representative Agreement is deemed rejected
because this agreement was not included on the list of executory contracts to be assumed;
therefore, the Contract Motion is moot; (ii) the Proof of Claim filed by Express is not timely, and
the parties do not believe that Express can establish facts to support excusable neglect; and (iii)
Express is barred from enforcing any alleged lien rights against property of Epicus, Inc. pﬁrsuant
to the injunction contained in Section 11.04 of the Plan.’

Request for Relief

10.  Through negotiation, the Debtors 'and the AJW Group have reached an agreement
with Express, resolving the various disputes among the parties regarding Express’ claims against
Epicus, Inc. Pursuant to this agreement, Express shall be entitled to an allowed secured claim
against Epicus, Inc. in the amount of $7,500, which secured claim shall be treated as provided in

Class 2 (“Other Secured Claims”) of the Plan, and once the $7,500 is paid to Express then

! Express did not object to the confirmation of the Plan.
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Express will terminate its UCC-1 financing statement filed against the Debtors. Express shall
also be entitled to an allowed general unsecured claim against Epicus, Inc. in the amount of
$172,348.05, which unsecured claim shall be treated as provided in Class 9 (“General Unsecured
Claims — Epicus™) of the Plan. In addition, Express shall be released from its obligation to pay
the attorneys fees awarded by the Court in the September 7™ Order.

11. The Bankruptcy Court has broad discretion to approve a settlement, and it
should do so unless the terms of the proposed settlement fall below the lowest point in the range
of reasonableness. In re Bi-Coastal Corp., 164 B.R. 1009 (Bankr. M.D. Fla. 1993). The Eléventh
Circuit has enunciated certain factors which must be considered in determining whether to
approve a settlement, which are: (1) the probability of success in the litigation; (2) the
difficulties, if any, to be encountered in the matter of collection; (3) the complexity of the
litigation involved, and the expense, inconvenience and delay necessarily attending it; and (4) the
paramount interest of the creditors and a proper deference to their reasonable views. In re _Justz"ce
Oaks II, Ltd., 898 F.2d 1544 (11" Cir. 1990) cert. denied 498 U.S. 959 (1990).

12.  Pursuant to Bankruptcy Rule 9019(a), the Debtors and the AJW Group request the
entry of an order approving the settlement with Express. The Debtors believe that the proposed
settlemment is in the best interests of all parties, resolves claims against the estate of Epicus, Inc.
and property of Epicus, Inc., and avoids the costs and uncertainties associated with continued
litigation.

13. Pursuant to Local Rule 9013-1(D)(2), a proposed Order is attached hereto as

EXHIBIT A.
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WHEREFORE, the Debtors and AJW Group request that this Court enter an order
approving the settlement with Express upon the terms set forth herein, and granting such other

and further relief as the Court deems just and proper.

ATTORNEY CERTIFICATION

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court
for the Southem District of Florida and I am in compliance with the additional qualifications to

practice in this Court set forth in Local Rule 2090-1(A).

Respectfully Submitted,

AKERMAN SENTERFITT
Las Olas Centre 11, Suite 1600
350 East Las Olas Boulevard
Fort Lauderdale, FL. 33301-2229
Phone: (954) 463-2700

Fax: (954) 463-2224

Email: phil.landau@akerman.co

Vi

Florida Bar Number 886602
Philip J. Landau
Florida Bar Number: 0504017

BRYAN CAVE LLP

Mark G. Stingley, MO Bar # 26071
Cassandra L. Writz, MO Bar #54624
Joshua P. Perkins MO Bar #56145
3500 One Kansas City Place

1200 Main Street

Kansas City, Missouri 64105
Telephone: (816) 374-3200

Fax: (816)374-3300

ATTORNEYS FOR THE AJW GROUP
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-and-

FURR AND COHEN, P.A.
2255 Glades Road

One Boca Place, Suite 337W
Boca Raton, FL 33431

(561) 395-0500
(561)338-7532-fax

Robert C. Furr, Esq.

Florida Bar No. 210854
Alvin S. Goldstein, Esq.
Florida Bar No. 993621

ATTORNEYS FOR THE DEBTORS

CERTIFICATE OF SERVICE

I HEREBY CERTIKY that a true and correct copy of the foregoing has been furnished

[ | £ : :
this “day of October, 2005 by U.S%yt%f
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

In re: CASE NO. 04-34915-BKC-PGH
through 04-34916-BKC-PGH

EPICUS COMMUNICATIONS GROUP, INC.
et al,, : (Jointly Administered)

Debtors. Chapter 11
/

ORDER GRANTING JOINT MOTION TO APPROVE COMPROMISE WITH EXPRESS
COMMUNICATION MANAGEMENT, INC.

THIS MATTER came before the Court without hearing, upon Epicus Communications
Group, Inc. and Epicus, Inc., Debtors and Debtors-in-Possession in these cases (“Debtors™) and
AJW Partners, LLC, AJW Offshore, Ltd., AJW Qualified Partners, LLC and New Millennium
Capital Partners II, LLC (collectively, the “AJW Group”), Joint Motion to Approve Compromise
with Express Communication Management, Inc. (the “Joint Motion”). Having reviewed the
Joint Motion and the Certificate of No Response, and the Court being otherwise fully advised in
the premises, it is:

ORDERED AND ADJUDGED as follows:

1. The Joint Motion is GRANTED.

2. Express Communication Management, Inc. ("Express") shall be entitled to an
allowed secured claim against Epicus, Inc. in the amount of $7,500, which secured claim shall be
treated as provided in Class 2 (“Other Secured Claims”) of the Plan.

3. Upon payment of the $7,500 to Express, Express is ordered and directed to

terminate its UCC-1 financing statement filed against the Debtors.

A




4. Express shall also be entitled to an allowed general unsecured claim against
Epicus, Inc. in the amount of $172,348.05, which unsecured claim shall be treated as provided in
Class 9 (“General Unsecured Claims — Epicus”) of the Plan,

5. Express is hereby released from its obligation to pay the attorneys' fees awarded
by the Court in its September 7" Order.

6. The Court shall retain jurisdiction to enforce the terms of the Settlement.

ORDERED in the Southern District of Florida on

HONORABLE PAUL G. HYMAN, JR.
U.S. BANKRUPTCY COURT JUDGE

Copies to:

Philip J. Landau, Esquire

(Philip J. Landau, Esq. is directed to serve copies of this Order upon all interested parties and to
file a certificate of service with the Court.)



SERVICE LIST

Robert C. Furr, Esq.

Furr and Cohen, P.A.

One Boca Place, Suite 337-W
2255 Glades Road

Boca Raton, FL 33431

James H. Fierberg, Esq.

Berger Singerman

Wachovia Financial Center

200 S. Biscayne Blvd., Suite 1000
Miami, FL 33131

David Cimo, Esq.

Genovese, Joblove & Battista, P.A.
100 S.E. 2" Street, 36™ Floor
Miami, FL 33131

Jon E. Kane, Esq.
P.O. Box 2854
Orlando, FL 32802-2854

Christine Devine, Esq.

Mirick, O'Connell, DeMallie & Lougee LLP
100 Front Street

Worcester, MA 01608-1477

Jeffrey A. Mitchell, Esq.

Universal Service Administrative Company
2000 L Street, Suite 200

Washington, DC 20036

Peter Shapiro, Esq.

Shutts & Bowen LLP

200 East Broward Boulevard, Suite 2000
Fort Lauderdale, FL 33301

Joey E. Schlosberg, Esq.

Shutts & Bowen LLP

201 South Biscayne Boulevard, Suite 1500
Miami, FL 33131

{(FT249747;1}

Paul L. Orshan, P.A.

Duane Morris LLP

200 South Biscayne Boulevard
Suite 3400

- Miami, FL 33131

Charles H. Dittmar, Esq.

1411 N. Westshore Boulevard
Suite 203

Tampa, FL 33607

Office of the United States Trustee
51 S.W. 1*! Avenue
Miami, FL 33130



Epicus Communications Group, Inc.
1750 Osceola Dr
West Palm Beach, FL. 33409

David D Lennon, Esq
POB 629
Raleigh, NC 27602

AJW Partners LLC

Gerald Guarcini Esq

1735 Market ST 51st Floor
Philadelphia PA 19103

Apetek Communications Products
1750 Osceola Dr 2
W Palm Beach FL 33409

Department of Revenue
State of Florida
Bankruptcy Section
PO Box 6668
Tallahassee FL. 32314

George E Mills
PO Box 995
Gotha FL 34734

Internal Revenue Service
POBox 17167

STOP 5760

Planation FL 33318

Pitney Bowes
27 Waterview Dr.
Shelton-ET 6484

Thorhas Donaldson
1750 Osceola Dr.
W Palm Beach FL 33409

SERVICE LIST

Valerie A Barbin, Esq
Dept 281061
Harrisburg, PA 17128

Adorno Yoss .
2601 South Bayshore Dr.
Suite 1600

Miami FL 33133

AJW Partners LLC
1044 Northern Blvd
Suite 302

Roslyn NY 11576

AT T
PO Box 78425
Phoenix AZ 85062-8425

DHL Express fk a Airborne
1200 S Pine Island Rd

Suite 600

Plantation FL 33324

George E Mills Jr Trustee
¢ o Scott Spradley

PO Box 3068

Orlando FL 32802

New Millennium Capital Ptns
1044 Northern Blvd 302
Roslyn NY 11576

Securities and Exchange Comm
Miami Division

801 Brickell Ave 1800

Miami FL 33131

Wieseneck Andres Company
772 US Hwy 1
N Palm Beach FL 33408

Mark Browning, Esq
POB 12548
Austin, TX 78711

AJW Offshore Ltd.
1044 Northern Blvd 302
Roslyn NY 11576

AJW Qualified Partners LLC
1044 Northern Blvd 302
Roslyn NY 11576

AT T
PO Box 78522
Phoenix AZ 8§5062-8522

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee FL. 32399-0850

Gerard Haryman
144 Seminole Avenue
Palm Beach FL 33480

Palm Beach County Tax Collector
301 North Olive Avenue

3rd Floor

West Palm Beach FL 33401

Securities and Exchange Comm
Bankruptcy Division

450 Fifth Street

Washington DC 20549

Bellsouth Telecommunications Inc
c/o James H Fierberg

200 S Biscayne Blvd #1000
Miami, FL 33131



Executive Registrar Transfer
3615 S Huron Street

104

Englewood CO 80110

J W L Holdings
PO Box 1221
Lake Worth FL 33402

Verizon Florida
AFNI/Verizon

404 Brock Drive
Bloomington IL 61701

Lewis B Freeman
2675 S Bayshore Dr
Coconut Grove, FL 33133

Qwest Communications Corporation
1801 California St Rm 500
Denver CO 80202

GE Capital

Attn Denise Gisvold
POB 3083

Cedar Rapids IA 52406

City of New Smyma Beach Utilities
¢/o Joseph M Vanleuven ‘
1300 SW 5 Ave #2300

Portland, OR 97201

Commonwealth of Pennsylvania
¢/o Valerie A Barbin

Office of Chief Counsel

Dept 281061

Harrisburg, PA 17128

Texas Comptroller of Public Account
Office of the Attorney General
Collections Div/Bankruptcy Sect
POB 12548 Capitol Station

Austin, TX 78711

FCC
445 12th Street SW
Washington DC 20554

Robert Half Technology

Div of Robert Half International
5720 Stoneridge Dr Ste 3
Pleasanton, CA 94588

CRT Properties Inc

c/o Peter E Shapiro

201 S Biscayne Blvd #1500
Miami, FL 33131

Scott W Hatfield
POB 820395
Dallas TX 75382

Creditor's Trust for Telephone Co
of Central Florida

¢/o Gray Robinson PA

POB 3068

Orlando FL 32801

- Prosodie Interactive Corporation

c/o Paul L Orshan
200 S Biscayne Blvd #3410
Miami, FL 33131

James M Smith
1500 K St NW #450
Washington DC 20005

Express Communication Mngmt Inc
1600 Gulf Blvd #413
Clearwater FL 33767

Marcus W Trathen

150 Fayetteville St Mall
#1600

Raleigh, NC 27601

Harvey Birnholz

c 0 Wendy Wallberg Esq
10100 W Sample Rd 311
Coral Springs FL 33065

Universal Service Administrative Co
c/o Amanda C Ellis

100 Front St

Worcester, MA. 01608

Express Communication Management In
¢/o Charles H Dittmar

1411 N Westshore Blvd #203

Tampa, FL 33607

US Securities & Exchange Commission
c/o Susan R Sherrill

3475 Lenox R4 NE #1000

Atlanta, GA 30326

State of New Jersey
Division of Taxation
Compliance Activity
POB 245

Trenton NJ 08695

Palm Beach County Tax Collector
POB 3715
West Palm Beach FL 33402

WA Dept of Revenue
Attn Susan Roalnd
2101 4 Ave #1400
Seattle WA 98121

VisionQuest Marketing Service Inc
POB 5304
Norman, OK 73070

James H McLemore
150 S Perry St
Montgomery AL 36104



North Carolina Department of Revenue
c/o David D. Lennon

POB 629

Raleigh, NC 27602

Stanley Q. Smith |
Watkins Ludlam Winter & Stennis
633 North State St
Jackson MS 39202

Florida Department of Revenue
POB 6668

Bankruptcy Division
Tallahassee, FL 32314-6668

Terri M. Lyndall
Galloway & Lyndall
3525 Piedmont Road NE
#303

Atlanta GA 30305

Palm Beach County Tax Collector
POB 3715 :
West Palm Beach, FL 33402

John J. Pringle Jr.

Ellis Lawhorne & Sims
1501 Main St

5 Floor

Columbia SC 29201

IRS
POB 21126
Philadelphia, PA 19114



