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RESPONSE IN OPPOSITION OF FLORIDA POWER & LIGHT COMPANY

TO KMART CORPORATION’S MOTION TO COMPEL FLORIDA POWER AND LIGHT COMPANY TO CONTINUE ELECTRIC SERVICE AND TO CEASE AND DESIST DEMANDS FOR DEPOSIT PENDING THIS COMMISSION’S FINAL DECISION REGARDING KMART CORPORATION’S COMPLAINT AGAINST FLORIDA POWER AND LIGHT COMPANY
Florida Power & Light Company (“FPL”), pursuant to Rule 28‑106.204(1), Florida Administrative Code (“FAC”), hereby files its Response in Opposition to the Motion of Kmart Corporation (“Kmart”) requesting the Commission issue an Order requiring FPL to continue electric service and desist its demands for a deposit pending final disposition of Kmart’s complaint against FPL (“Motion”).  In support of this Response , FPL states:
1.
 On November 21, 2005, Kmart, through its qualified representative, Rodger A. Kershner, Esq., filed its Motion alleging that FPL has threatened Kmart with disconnection of all electric service to Kmart locations unless Kmart immediately provides FPL with an additional deposit in the amount of $299,320.00.  This Motion is a companion filing to Kmart’s Complaint filed against FPL on November 21, 2005, Docket No. 050891-EI, disputing the propriety of FPL’s September 28, 2005 Notice of Deposit Requirement (“Notice”), attached as Exhibit A to the Complaint, in which FPL, pursuant to Rule 25-6.097, FAC, put Kmart on notice of its requirement for a security deposit.
2.
The Notice of Deposit Requirement was sent to Kmart subsequent to an internal FPL review of the credit ratings of its parent company.  In December 2001 Kmart Corporation filed for reorganization under Chapter 11 of the Bankruptcy Code and emerged from Chapter 11 in May 2003.  FPL, a creditor of Kmart in the bankruptcy proceeding, lost a substantial sum of money.  FPL’s evaluation of the creditworthiness Kmart’s present parent company, Sears Holdings Corporation resulted in the determination that the present ratings prudently warranted an increase in the amount of Kmart’s security deposit; an action permissible under FPL’s tariff and one designed to protect other customers of FPL.
3.
On November 22, 2005, FPL was advised by an associate of Kmart’s qualified representative that the factual support for the allegation that FPL had threatened to disconnect electric service to all Kmart in Florida unless Kmart complies with FPL security deposit, was contained in the Notice.  FPL’s review of the Notice reveals no underlying factual basis whatsoever supporting this statement.  In point of fact, FPL provided Kmart a 2-week extension on November 2, 2005 to comply with the security deposit requirement.  Kmart thereafter made no further requests for an extension.  Consequently, FPL’s electronic billing system automatically transmitted to Kmart disconnect notices on November 16, 2005 and November 21, 2005.  Absent receipt of payment of the security deposit requested or a further request for an extension of time, Kmart received the disconnect notices in the ordinary course of business.
4.
That FPL, as suggested by Kmart at page two of its Motion, would “…illegally interrupt electric service.” is unwarranted and offensive.  FPL, fully cognizant of the provisions of Rule 25-22.032(3), FAC, intends to provide uninterrupted electric service to Kmart until such time as its Complaint, pending before the Commission, is resolved.  In view of this Rule, the Motion of Kmart is moot.  Further, since the issue of the propriety of FPL’s security deposit demand from Kmart is presently before the Commission for disposition, FPL has no intention of attempting to collect same and thereby unduly complicate the proceeding.
WHEREFORE, FPL respectfully urges the Commission to deny, as unnecessary as a matter of administrative regulation, specifically Rule 25-22.032(3), FAC, Kmart’s Motion.
Respectfully submitted,
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