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February 10, 2004 

Ms. Blanca Bayo 
Director 
Division of Administrative Services and Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Bhd.  
Tallahassee, FL 32399-0850 

RE: Docket No. 041464-TP 
Notice of Supplemental Authority 

Dear Ms. Bayo: 

Sprint-Florida, Incorporated files this Notice of SuppIemental Authority to bring to the 
Commission’ s attention a recent federal district court decision, CBeyond 
Cummunications of Texus, LP v. The Public Utility Commission of Texas, Case No. A- 
05-CA-862-SS, issued by the United States District Court for the Western District of 
Texas on January 18, 2006. The decision is relevant to the Commission’s consideration 
of Issue No. 22 in this proceeding. The decision is included as an attachment to this 
Notice. 

Please feel free to contact me regarding the attached at 850-599-1 560. 

Sincerely, 

Susan S .  Masterton 

Cc: Parties ofllecord (by electronic and U S .  mail) 
PSC Staff (by electronic and U.S. mail) 
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T E E  PUBLIC UTILITY COMlMISSlON OF 
TEXAS; PAUL, HUDSON, in ms Official Capacity 
as Chairman of the Public Utility Commission of 
Texas; JULIE PARSLEY, in Her Official Cgpacity 
asC~mmissionerof~efublicUt~tyCo~mission 
ofTexas; BARRY S"., in W s  Official 
Capacity as Commhsioner of the Public Utility 
Commission of Texas; and SOUTHWESTERN 
BELL TELEPHONE, L.P-, d/b/a SEC Texas, 

Defendants. 

O R D E R  

C ~ C  NO. A-05-CA-362-SS 

BE IT EMEMBEREIS on the 1 st day of December 2005, tha Court called the above-styled 

cause for a hearing, and ttie parties appeared through comseI. Before the Court were Plahtiffs 

Cbeyond Comm~cat ions  of Texas, LP ("Cbeyond") and XO Cammmkationns SeMces, hc.' 5 

C'XOl') MOfioii for Partial Sunimary Judgment on DS1 Tmsport Cap ISSUG [#13 in ihis case, and 

#Q in the consolidated action, A-OS-CV-865-SSI, johed by W m t m  Com&cations, hc. &/a 

~ o g i x  Conlilunicattions (LLLogix"). Having considered the motions, responses, md replies, the 

xgunlents of COUIIS~I at the hearin;;, the reJevmt law, a d  the case fiIe as a whole, the Coun now 

en1ez-s the following upin;on and drdcrs. 
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Background 

Cbeyond, XU, and Logix are competitive local exchange carriers (“CLECs’’) doing business 

in the t e l ecom~ca t ions  industry. This action is all appeal of an ;tdvene cletemination by the 

Public Utility Commission ofTexas (?.he PUC”) interpreting the requiremenls of fedcrd law with 

rcvect to what scrvices (and at what rates) an incumbent local exchange cafxjer, or ILEC, (here, 

Defendant Southwestern Bell Telephone L.P., &b/a SBC Texas (“SBC”)) must make axdable to 

CLECs. 

The Federal Telecommunications Act of 1996 (in the provisions codified at 47 US .C. 5 25 1) 

requires incumbent local cxchange carriers like SBC to negotiate in good faith with CLECs for 

agreements wherein the CLECs cm purchase access to the LEC’s network and resell that accoss 

directly ta customers. Thc Incumbent’s duties, in addition to the duty to neguliate in good fit]], 

include the duty nut to charge discriminatory or unreasonable rates, as well as the daty to provide 

access to the elements af its network on an unbundled b&s. The Act’s uiibundlhg requirement 

basically means that h e  incumbent must ~ V G  the C E C s  the opportunity to purchase certain network 

elements, like access tu the physica1 wiring th3t m 5  to a person’s home, withouf purchasing every 

other piece of thc network that the incumbent owm. The temi used in the il3duslq to describe such 

a piece of thc network is “unbundled network clement” or “UNE.” ILECs must provide UNEs to 

CLECs at substantially discounted, cast-based mtes. 

In determining whiither a partix1a.r service should be offered a~ a UNE, C o n g ~ s s  directed 

the FCC to consider whether Lcaccess 10 such network c1mie:nts as are proprietary in nature is 

necessaJy’’ for CLECs and whether “the failure to provide access to such network elements woUd 

c 
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&pair the ability of’ CLECs. 47 U.5.C. 5 251(d)(2). This has come to be larown as the ‘‘necessary 

md impair” sta.ndar& ATdiTv- Iowa Urils. Rd-, 525 U.S. 366,391-92 (1999). 

Two of &e UNEs LECs must make available to CLECs we “loops” and ‘‘interofice 

transport.” The loop is the wiring that c6mects a particular individual’s home or business to the 

nemest central office or “wire center.” Initemflice transport describes the wmections achieved using 

“ ~ m p o r t  circuits,” which consist ofthc wkhg that comccts Wire centers togdher. To illustrate the 

hxtim ofloops and tmq” circuits, PI&tSfs give the follawhg example of an Austin resident 

calling a Round Rock resident, When the call is made, it first travels over the local loop that runs 

fiom the home of the Austin resident to the nearest wire center. Then, the call lravels over a 

trmspart circuit &om the local Austin wire center to a second wire center in Round Rwk. From that 

wire center, the call rravels over a second local loop to the home of the Round Rock resident. 

In its Trlmniul R m - w  Remand Order, thc FCC established a new scheme for detennhhg 

the cunditions undm TIVhich an ILEC is ~~quired, among other things, to provide loops and transport 

circuits as UNEs to CLECs. See Uzbundkd Accem to Network Elenzents; Rmiew of the Section 2-51 

Unburrdhg Ubligutkms of Xzzmmhe~t Local Exchange Curriers, WC Docket ”o. 04-3 13 and CC 

Docket No. 01-338, Ordcr on Remand, 20 FCC Rcd 2533 (2005) (‘“riienniul Re~c’ew Remand 

Order”), The approach adopted by the ECC is based 011 thc volume of business being dme in n 

particular area and the cxtent to which competition is pmsenx. See id. a~ 77 93-95. The thcory 

behind the FCC’s approach is that when enough money can br; made by a CLEC in a particulx arm, 

the CLEC has the incentive to install and opmate its o w  fiber facilities, and thus, bere i s  no reason 

to require the ILEC to PTOV& them, Id. In accordance with thk theory, Lhe FCC INE established 

a regilatstory scheme creating thee tiers of wire centers. Id. at 7 1 1 1 - Within Tim 1 are the biggest 

-3 .. 
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wire centers with the nimt business lines and the most cccollocaxod'l Id, at $I 112. Tier 3 h a  the 

€&west, and Tier 2 i s  in the middle. Id. at 7 118, 123. 

Thepartics' dispute in this case centers around the intended scape afa cap IheFC'C imposed 

with respect to the availability of certain &ansport circuits as IJN"Es. Ln the order, the FCC dealt with 

two different types of transport circuits-DS 1 and D53. A DS 1 firan~port circuit is a relatively small 

capacity circuit, and a DS3 circuit i s  a large one- It takes 28 DS 1 circuits to equal the capacity of a 

PS3 circuit. Id. 7 128. The FCC determined that the question ofwhether CLECs should be required 

10 offer DS 1 and/or DS3 transport circuits id particular contexts should be made to depcnd on the 

size of the two wire centers bekg connected. The general rationale far the scheme is that when two 

large (or Tier 1) wire centers are connected, an ILEC need not provide my  ans sport as a "E siuce 

the CLEC's incentive to install its own transport circuits (or to  lease then1 fYom a CLEC that has 

already done so) is s~~fficiently great. Id. 11 126-27; 129-130. When both wire centers are a1 least 

Tier 2 wire centers, the ILEC must provide DS1 tmport  as a W, but it ne& not do so whh 

respect to DS3 trm.$port. Id. Zn that case, the FCC reasoned that most CLECs would find it to be 

economically efficient 'to install their own large-capacity DS3 facilities (or otherwise obtain access 

to srrch facilities from mother CLEC), but it would not likelymake fmancial sense for them to linstdll 

fheir own small-capacity, DS1 circuits. Id. FinaIly, whenever a small, Tier 3 wire center is 

involved, the ILECmust providebathDS1 andDS3 txmspofl as a UNE since CLECs wouldnot find 

it economically efficienf to build tbek own facilities with teqect to c ~ n t e ~ t s  i&h S U C ~  small 

potential revenues. Id. 

' Collocarion refcrs to &he proccss of a CLEC installing its own fiber and equipment iu an ILEC's wire 
C L m e r .  

-4- 
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The following charl describes when particular transport circuits must be made available on 

I 

an unbundled basis: 

! 

UNE? 

No 

NO 

N.50 
I 

Scenario 

UNE? 

NQ 

Yes 

Yes 

1 Tier I-Tier 1 

2 Tier 2-Tier 2 

3 Tier I-Tkx 2 

I Ycs Yes  

Yes Yes 
I 

Discussion 

mc dispute Itl this case relates to a cap the FCC imposed on the number of DSI circuits that 

mwt be made available to CLECs. Plaintiffs in this case chdlerzge the PuC’s intepreta~on of an 

FCC regulation on the basis thar the PUC has failed to read i t  h the context o f  the FCC order givins 

rise to thc regulation. 

The regulation reads, in pertinent part, a$ follows: 

@> Cap on unbundled DS1 transport circuits. A requesting telecommmications 
carrier may obtain a maxi” often unbundled DS 1 dedicated trmsport circuits on 
each mute where DS1 dedicated transport is available on an mbundlcd basis. 

47 CFR 5 1-31 9(e)(2)(ii)(J3). The PUC and SBC contend thN this provision means exactly what 

it says. That is, whenever- DS 1 is available as a UNE, a CLEC may obtain no more than 10 circuits- 

Pldiltiffs, on the other hand, contend chat in so interpteling the regulation, the PUC ipored the 

-5 - 
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underl$ng FCC order, w s c h  scrved s thc basis for the regulation. The relevant passage of the 

L i ~ t a t i o a  on PS1 Transport. on routes for which we determine thal there is no 
inbundling obligation for DS3 t r m s p o ~  but for which irnpaimmt exists for DS1 
trmsjport, we limit the number of  DS 1 transport circuits that each c h e r  may obtain 
on that route to 10 cjxuits. This is consistent with the pricing efficiencies of 
aggregating tmffic. Wile a D53 circuit is capable ofcarrying 25 uncomprased DS 1 
chmds,  the record. reveals that it is efficient for a carrier to agpegate traffic at 
approximately 10 DSIs- When a carrier aggregitcs sufficient l m f f i c  011 D S 1 €acilities 
such that it effectively could use a D53 facility, wc h d  that aut DS3 impalrment 
conclusions should apply. 

Plaintiffs contend that because the sentence in fhe underIyiIlg order appears to firnit the scope 

of the DS 1 transport cap to host routes fm which D$3 need not he provided ’;IS a W, the cap may 

not appropriately be applied in cascs in which DS3 is available as a W. R e f e h g  back to the 

chart, Plaintif5 essentially argue that the DS1 cap should not appJy in scenarios 4,5, and &those 

cases in which a Tier 3 wire center is involved. 

The Corn hitially notes that each &de attempts t o  argue tihat both the order and the 

regulation supports its position. First, DefendanIs argue that although paragraph 128 of the order 

makes refirencr= to t lx  specific class of c a e ~  in which DS3 is not required to be provided as a UNE, 

tlle semence does not me any particular words of exclusion, and thus, the sentence leaves open the 

possibility That thc FCC intended the cap it  moanced in that sentence to apply in other , 

cases-naniely, on those routes for which ILECs must provide DS3 as B UNE. 

Plaintiffs, for their part, argue that although rhe regulation ultixiiately promulgated by the 

FCC “[tl]nfbrtuna~ly . . does not explicitly address the [DS3 unbundling] limitation on the 

applic&ility of the DS 1 transport cap,” the regilation c m  still be read in harmony with the order. 
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Despite the efforts of each side tu rcad 7Tl2S trf The order and 5 5 1.319(e)(Z)(ii)@) as being 

consistent with one mother (albeit through directly opposed construc~iom of each provision), tb.e 

plah text of the WCI contested sentences at issue is facidly irreconcilzible- As PlahGffs point out, 

The first sentence of Paragraph 128 suggests, by its plaitl language, that the FCC intended the DS1 

cap to apply only “[oln routes for which [thc FCC has dctemined] that there is no uabmdling 

obligahon for DS3 ttansport,” ( ie . ,  when DS3 is mavdabie as a W)- Although SBC and the 

PUC contend that Plaintiffs’ residing of this sentence requires the insertion ofthe word “ d y ”  at the 

b e w n g  of the sentence, Defendants’ own construction does even more violence to the sentence. 

That is, while Plaintiffs’ reading arguably requires the addition of a single word,2 Dcfendantts’ 

constjruccion requires one to read out the entire clause, “[oln mules for which [the FCC has 

d e t e d n d ]  that there is no unbundling obligation for DS3 transport.” 

Plaimtiffs’ position with respect to the replation, on the other hand is untenable in light of 

the plain lmgwag~ at issue there. The regdation states unequivocally md wjthont exception that a 

CLEC “may obtain n maxinrurrl of ten wbmdled D$1 dedicated transport circuits on each route 

where DS 1 dedicated transport is available on ;in unbundled basis.” 47 CFR $ 5 1 -3 19(e)(Z)(ii)@). 

Thc a l e  is stated in genenil terms, and there is no language on which onc could reasonably base a 

concluicm that my exceptions were intended. 

Arguably, &.e word “only” is jniplicd by rhe carr~ex~ in which d e  phase is us&. Afkcr an, paragraph 128 
is &e f& and ody placc in the actual order in which the DS 1 tramport cap is mentioned. T h s ,  the sole reference to 
&e cap in rhr: order is limhc=d to thc particular siLuuation in which DS3 is not required as il UNE. while the Scnience 
does not use express lmguage to Iimit the cap’s applicability IO the single Context mcnrioeed, it c m i n l y  does not, by 
it13 t c m ,  hipasc the cap anywhere else. 

-7- 



j 

, Jan-19-06 09:IOam From-US Clerk Austin 512 916 5834 T-377 P. 01 3/01 7 F-413 
-.. 

-_--.-. 

“c,’ %_.. 

Apparently awse ofthe grave difficulties the text of the regulation creates for their position, 

plaintiffs begin their argument by citing cases for the proposition that m agency’s i n ~ ~ r e t i v e  

the law is lrue as far as it goes, it does little to aid Plaintifis’ position in this case. There is na 

it appears that what has occurred bere is the FCC gave an indication id the body of  the order that it 

would be cmating one rule, but then ultimately determined that a different nile was more appropriate. 

In my event, tt.lere is no colorable argument that the statements made in paragraph 128 were an 

In the alternative to their consistency argw”t,  Plaintiffs coatend that even if thrs rule 

unambiguously caps DS 1 s as UNEs without an exception forDS3 unbudhg,  the Court may &port 

such m exception from the underlying FCC order. Irz. support, Plaintiffs rely on the Supreme Court’s 

deckion in Verimn Commc ‘m, Inc. v. FCC, 535 U.S. 467 (2002). There, the Supreme Court looked 

to an underlying FCC order to interpret what scope the FCC intended to give the term ‘Yeclmical 

fcaibilitg’ in apxticular regulation. Id. at 536. Veriz‘OjI provides no support forP1,aintiFs position. 

As Defendants poivt ant, the high court was faced there with assigning m e d n g  to an ambiguous 

c 
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order to ascertain the actual meaning intended by the FCC. Verizurr did not stand, however, for the 

much different proposition that an underlying agency order cat1 be read not to interpret, but to change 

the meaning ofa regnlation’s text. The C:ourr has not been presmted with ally authority that stands 

f i r  that proposition, nor has it uncovered my such authority in its own reseach. 

Thus, the C,‘:oufi is faced squarely with a si&cmr questioti, lef? largely maddressed by the 

parti e$, about the relative wcight of administrative rules and underlying orders. Nmely, when a rule 

promulgated by an agency is in direct and unambiguous conflict with the underlying osder giving rise 

to it, which of thc two is controlling? Happily, this pmkdar $ihlationis rare enoughthat it appears 

not to have given rise to many legal disputes. Unfonunately for this Co1sfl, the situation’s rarity 

means there is almost no published authority on the question presented here. 

First, the Court notes that an argument can be made that the order and the nile are entitled 

to equal weight. After all, the regulations attah their force and authority from the same place the 

the order does-the gimt of power confewcd on the agency by t h ~  Congress. Furfhennore, the 

regulations and thc order in this c a ~ e  arc the product o f  the same notice-and-comment rulemaking. 

Indeed, the regulation at issue was prmiLilgated by one of the ordering clauses in rhe undedying 

order its& See Triemial Revisw Remand Order at a 239 (miending Part 5 1 of the FCC’s rules as 

set furth in m appendix to the order). 

-9- 
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The second problem with assigning the replation and the order equal weight IS thar ir would 

bc incomis~ent with the ordhary expectations o f  the p d m .  Although the FCC’s orden generally 

give guidance about the policies and tlie reasoning behind its regulatory acts, parties ~@~tfiilly look 

fxst to the Code of Federal Reguldons itselfto determine what the FCC h s  ultimately decided to 

requirc ofthcm, P&ies should be permitted to presume tha1 these regdatiam me the most carefully 

&lib erattjve efforts - 

The FCC itself has sugested that this is the appropriate approach. In a case cited by 

Plaintiffs: ihe Third Circuit rejected a call in a particular case tu read a specific stmdard into a 

regulation when fhe standard was discussed in atl underlying FCC order but not menthned k~ the tcxt 

ofthe regulation altimately adopted, SBC Inc. v- FCC, 414 F.3d 486, 500 (3d Ck. ZOOS). In 

deciding the case, thc cowt quoted the €olfowing material fiam one of the FCC’s orders on the 

dispute ovcr construction of the reguIarioii: 

SBC also argues that section 5 1.7 I 1 (a)(3$ of our rdes must be interpreted to require 
both a functional equivalence test and a coniparablc geographk area test based OR the 
discussion in the. Local Comperitim Order addressing thk issue. As the [AthYood 
Letter] conectly noted, however, the Commission h a  previously addressed the 
iniport ofrkis language in the FrpIuhf] and stated that “alrhough themhzlws bserz some 
cor$urion stemming from additiortal language in the text of the [Local Competition 
Order] mgardingjirxliunul equi‘vdmcy, Seciim 42.71 3 (a)@) is clear in i-equirirrg 
oni’y a geographic urea tat. +’ We reaffirm this interpretation. 

w1; Z[LQ477§7 at 9 a 21, released OR Sepember 3, 2003) (Gmphasis added). EssentialJy, the FCC 

-1 0- 
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took the positiiJn tliat since the order and the regulation sent conflicting sipds, it was appropiate 

fbr the parties to look to ihz regulation, rather than the order, for a clarification of  its intent. 

Consistent with the FCC’s own approach, the Coan holds that when the FCC makes 

inconsistent sbtemcnts in an ordm and a regdation, it is the language in the arder-not the 

m@ation-that is controlling. In this case, the PUC correctly determined that tl1c broad, 

exccptio~lless version ofthc bSl cap is contrdling in this case, and thus, Plaintiffs’ argments for 

a DS3 unbundling exception are unavailing. 

Althuush the Court holds that the T C p h t o r y  text and c m o m  of interpretation are dispclsitivc 

here, die Coun also notes that the broad cap announced by the regulation is not inconsistent with the 

IFCC’s statGme:xlts concern;llg the pol i~y behind the cap. Plaintiffs take the position that the cap is 

only necessary to preucnt gaming of the system by CLECs in cases in which no DS3 access is 

available. However, thc actual order is not limited to t h i s  rationale. Rather, paragraph 128 evinces 

a strong policy for weening CLECs froin DS 1 UNEs whenever a certain level ofbusiness is obtained. 

The last sentence of the paragraph states, ”[wJhen a carr im aggregates sufEcient traffic 011 DSI 

facilities such that it effectively could use a DS3 facility, we find that our DS3 impairmeat 

cofichrsions should apply.” TriemiulReview Remund Order ;tt 71 128. Although the meaning ofthe 

last clause of this sentence is far from straightforward, the g i s t  o f  h e  statement appears tu be that 

when it becomes efficient for a CLEC to r ~ e  DS3 facilities, the CLEC will be expected to rely on 

SUGh facilities. 

In any went, Plaintiffs’ quments  in this case are not t h a ~  the PCC’s regulation shoufd be 

ovemmed because it v a s  unsupported by the agmcy w x r d  OT by sound policy. Ratha, they simply 

take the position that the PUC failed to apply the role tAai the FCC actually adoptcd. However, as 

-1 1- 
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SIGNED this the ~ /8 *day of January 2006. 
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