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Matilda Sanders - 
From: Hildebrandt, Cindy [Cindy.Hildebrandt@akerman.com] 

Sent: Wednesday, March 15,2006 6:24 PM 
To : Filings@psc.state.fl.us 

cc: Range, Tom 

Attachments: t1093663.pdf; t1093661 .pdf 

Thomas A. Range 
AKERMAN SENTERFITT 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32302-1 877 
Phone: (850) 224-9634 
Fax: (850) 222-0103 
Email: tom.range@,akemian.com 

DOCKET NO. 041269-TP - In the Matter of: Petition to Establish Generic Docket To Consider Amendments 
to Interconnection Agreements Resulting from Changes of Law, by BellSouth Telecommunications, Inc. 

On behalf of Supra Telecommuni.cations and Information Systems, Inc. ("Supra"), please accept for filing in the above 
identified Docket, the attached documents, the first of whch is 21 pages, and the second of which is 8 pages, for a total 
of 29 pages. The attached documents are Suprak Motion for Reconsideration of the Commission's March 2,2006, 
Order in this Docket, and its Request for Oral Argument on the Motion. If you have any difficulties with this filing, 
please do not hesitate to contact Tom Range at the number identified above. 

CONFIDENTIALITY NOTE: The information contained in this transmission is privileged and confidential 
information intended only for the use of the individual or entity named above. If the reader of this message is not the 
intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is 
strictly prohibited. If you have received this transmission in error, do not read it. Please immediately reply to the sender 
that you have received this communication in error and then delete it. Thank you. 

CIRCULAR 230 NOTICE: To comply with US .  Treasury Department and IRS regulations, we are required to advise 
you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this e-mail, including attachments 
to this e-mail, is not intended or written to be used, and cannot be used, by any person for the purpose of (i) avoiding 
penalties under the U.S. Internal Revenue Code, or (ii) promoting, marketing or recommending to another party any 
transaction or matter addressed in this e-mail or attachment. 
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Fort Lauderdale 
Jacksonville 
Miami 
New York 
Orlando 
Tallahassee 
Tampa 
Washington, DC 
West Palm Beach 

March 15,2006 

Blanca S. Bay6, Director 
Division of Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Suite 1200 
106 East College Avenue 
Tallahassee, FL 32301 

www.akerman.com 

850 224 9634 tel 850 222 01 03 far 

Re: Docket No. 041269-TP - Petition to Estadsh Generic Docket to Consider 
Amendments to Interconnection Agreements Resulting from Changes of 
Law, by BetlSouth Telecommunications, Inc. 

Dear Ms. Bayb: 

Enclosed for filing in the above-referenced Docket on behalf of Supra 
Telecommunications and Information Systems, Inc. (Supra) is the original and fifteen copies of 
Supra’s Motion for Reconsideration, as well as the original and fifteen copies of Supra’s Request 

CMP -for Oral Argument. 
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Please acknowledge receipt of these documents by stamping the extra copy of this letter 
"filed" and retuming the copy to me. Thank you for your assistance with this filing. 

Sincerely, 

Thomas A. Range 
Florida Bar Number: 56865 1 
AKERMAN SENTEWITT 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32302-1 877 
Phone: (850) 224-9634 
Fax: (850) 222-0103 
Email: tom.range@akerman.com 

Enclosures 
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BEFORE THE 

FLORIDA PUBLIC SERVICE COMMISSION 

In the Matter of: 1 

To Consider Amendments to ) 
Interconnection Agreements 1 

Petition to Establish Generic Docket ) 

Resulting from Changes of Law, by ) 
BellSouth Telecommunications, hc .  ) 

Docket No. 041269-TP 
Filed: March 15,2006 

MOTION FOR RECONSIDERATION 

Pursuant to Rule 25-22.060, Florida Administrative Code, Supra Telecommunications and 

Information Systems, hc.  ("Supra") hereby files this Motion asking the Florida Public Service 

Commission ("'the Commission") to reconsider portions of its decision in Order No. PSC-06-0172- 

FOF-TP, issued March 2,2006, in Docket No. 041269-TP. Specifically, Supra seeks reconsideration 

of the Commission's decision with regard to Issue 7 (inclusion of $271 elements in interconnection 

agreements) and asks the Commission to reach a different conclusion on this issue. Supra 

respectfully suggests that the Commission erred in concluding that it is without jurisdiction to 

require the inclusion of 271 network elements in $251/252 agreements, and, consequently, that it 

does not have authority to set rates for such elements. To the contrary, the Commission has clear 

authority under both state and federal law, as more fully set forth below, and therefore, 

reconsideration is necessary to correct this error. Furthermore, Supra respectfully suggests that the 

Commission erred by not providing for consideration of this issue by the h l l  Commission in 

accordance with Sections 350.01 ( 5 )  and (B),  Florida Statutes. 

(TL093580;l) 
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I. Standard of Review 

As the Commission llas recognized time and again, the standard of review in Florida 

reconsideration is whether or not the Commission made a mistake of fact or law, or overlooked a 

point of fact or law, in rendering its decision. Stewart Bonded Warehouse v. Bevis, 294 So. 2d 

3 15 (Fla, 1 974); Diamond Cab Co. v. King, 146 So. 2d 889 @la. 1962); and Pinaree v. Ouaintance, 

394 So. 2d 362 (Fla. 1"DCA 1981). 

II. Bases for Reconsideration 

A. Misapplication of Federal Law 

By Order No. PSC-06-0172-FOF-TP, the Commission concluded that it is without 

jurisdiction to require BellSouth to include $271 elements in $252 agreements, specifically 

determining that the inclusion of $271 elements in $252 agreements would be contrary to the 

regulatory regime set forth by the FCC in the TRO' and the TRR02. Order No. PSC-06-0172- 

FOF-TP at p. 53. The Commission based its decision entirely upon an analysis of Sections 251, 

252, and 271 of the Federal Telecommunications Act of 1996 (the "Act"), and neglected to consider 

its independent state authority, as set forth in Sections 364.16 and 364.162, Florida Statutes. 

?'he Commission specifically concluded in its Order that "[tlhis is a complex issue, the 

resolution of which is burdened by the lack of a clear declaration by the FCC and the existence of a 

significant, yet inconsistent body of law." Nevertheless, in sole reliance upon an interpretation of 

' Order No. FCC 03-36, released August 21,2003, CC Docket Nos. 01-2338,96-98, and 98-147. 

* Order No. FCC 04-290, released February 4,2005, WC Docket No. 04313 and CC Docket No. 01-338. 
2 
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federal law, the Commission determined that requiring inclusion of $271 elements in $251 

interconnection agreements amounts to "enforcement" of $27 1 obligations. 

To begin with, the Commission has incorrectly equated requiring the inclusion of $271 

elements in $825 11252 agreements with "enforcing" the $271  requirement^.^ This is simplynot the 

case. The issue before the Florida Commission is not a matter of whether BellSouth has violated 

any of the conditions required to establish or maintain $271 approval. Rather, this is a question as 

to the logical, and legally required, inclusion of the terms evidencing compliance with $271 in a 

$252 agreement. In order to comply with $271, an RBOC must provide access to unbundled 

network elements on the competitive checklist set forth within the statute at just and reasonable 

rates.4 As acknowledged by the Georgia Public Service Commission in its March 8,2006 Order 

Setting Rates Under Section 271, $252 agreements are the vehicle through which an RBOC 

demonstrates its compliance with $271: 

The Section 271 competitive checklist items (i) and (ii) make explicit reference to 
compliance with provisions in Section 251 and 252. Therefore the Section 252 
agreements are the vehicles through which a BOC demonstrates compliance with 
Section 271. As such, it is logical to conclude that obligations under Section 271 
must be included in a Section 252 interconnection agreement.5 

In other words, regardless of whether network elements are provided to a CLEC as "UNEs" pursuant 

to $$251/252 or whether they are leased pursuant to $271, the result is the same - to the extent that 

the network elements are provided in satisfaction of an RBOC's obligation to provide 

Section 271(d)(6) clearly grants the FCC the authority to enforce $271 and prescnies the actions that the FCC m y  

47 U.S.C. $271 (c)(2)(B)(i). 
take if it finds that a regional Bell operating company ("R330C") has ceased to meet its 827 1 obligations. 

3 
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interconnection and access to unbundled network elements under the Act, the relevant obligations 

should be included in a $252 interconnection agreement. Further, pursuant to $252(e)(l), "& 

interconnection agreement adopted by negotiation or arbitration shall be submitted for approval by 

the State commission." [Emphasis added]. Section 252(e)( 1) contains no indication that Congress 

intended to limit this requirement to $251 elements. Congress did not say, "Interconnection 

agreements entered into in accordance with this Section," nor did it give any other similar indication. 

En fact, use of the word "any" should be given its plain meaning, which results in a much broader 

interpretation of this provision than that afforded by the Comission in its Order! 

In reaching its conclusions on the interpretation of federal law, the Commission relies, in 

part, on 7664 of the Triennial Review Order, wherein the FCC indicated it could consider the 

propriety of §271 rates in the context of either an application for interLATA authority or in a 

$271(d)(6) enforcement proceeding. The Commission erred, however, when it considered'g664 in a 

vacuum. Specifically, the Commission overlooked two important points. First, the immediately 

preceding paragraph (1663) provides that pricing of $271 elements will be 'I. . . reviewed utilizing the 

basic just, reasonable and non-discriminatory rate standard of sections 201 and 202 that is 

fundamental to common carrier regulation that has historically been applied under most federal and 

state statutes. . . . " The FCC's use of the word "reviewed" indicates that the FCC does not intend to 

Georgia Public Service Commission Order Setting Rates Under Section 27, released March 8,2006, Docket No. 19341- 
U at page 2. 

The Florida Supreme Court has "repeatedly held that the plain meaning of statutory language is the first consideration 
ofstatutory construction." Stoletz v. State, 875 So2d 572,575 (Fla. 2004) (citing State v. Bradford, 787 So.2d 81 1,817 
(Fla. 2001)). "When the language ofthe statute is clear and unambiguous and conveys a clear and definite meaning, there 
is no occasion for resorting to the rules of statutory interpretation and construction; the statute must be given its plain and 

4 
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actually set $271 rates in the first instance. Second, as noted by the Georgia Commission in its 

Order Initiating Hearing to Set a Just and Reasonable Rate Under Section 271, the FCC clearly 

recognizes in this paragraph the application of the "just, reasonable, and nondiscriminatory 

standard" at both the federal and state level, which must be read as an acknowledgement that states 

have a role in establishing rates consistent with this standard. &g Docket No. 19341-U. The fact 

that the FCC sets the pricing standards does not relinquish or otherwise diminish the state 

commissions' responsibility to apply these standards in the rate setting process. 

To misapply the provisions of the Act in any manner that limits a state commission's 

authority to establish just and reasonable rates for access and interconnection to the RBOC's network 

elements not only undermines the purpose of $27 1, it also frustrates the state commission's ability to 

effectively fuIfill its obligation to exercise its jurisdiction over intrastate services which are 

unquestionably subject to the jurisdictional authority of state commissions. The Kentucky Public 

Service Commission recognized its authority regarding $271 network elements in its March 14, 

2006, Order in Case No. 2004-00044. Specifically, the Kentucky Public Service Commission 

determined that: 

, . . /T]he network facilities used by BellSouth to provide access to its competitors 
pursuant to Section 271 are located within this Commonwealth and are used to 
provide in-state or intra-state service, and, as such, the Commission has jurisdiction 
over those facilities and services. 

Nothing in Section 271 or in any FCC order deprives the state commission of 
jurisdiction over the elements required to have been met as a condition of entry into 

obvious meaning." A.R. Douglass. Inc. v. McRainev, 102 Fla. 1141, 137 So. 157, 159 (193 l), quoted inHollv v.Auld, 
450 So.2d 217,219 (Fla. 1984). 

5 
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the in-region long-distance market. The FCC has set pricing standards for Section 
271 elements. The standard is just, reasonable, and nondiscriminatory rates? 

It is critical that the Commission give weight to the fact that the FCC has never stated that 

state commissions are precluded, preempted, or otherwise relieved of their obligation to apply federal 

pricing standards and to establish rates for intrastate services. Further, the FCC has never stated that 

state commissions are precluded or exempt from requiring the inclusion of $27 1 network elements in 

interconnection agreements, or from setting rates for 5271 network elements. Certainly, ifthey had, 

the debate on this point would be largely moot. As acknowledged by state commissions in Georgia, 

Kentucky, and Tennessee, state commissions’ authority to establish $271 rates under the just and 

reasonable pricing standard and to include these rates in a $252 interconnection agreement is resolute 

and explicit under the federal and state statutory authority. Nothing the FCC has said previously 

with regard to $27 1 elements indicates (1) an intent to act to set rates or (2) that states are precluded, 

or excused of their obligation to do so pursuant to federal and state statutory authority. 

3. Failure to Consider State Authority 

Without question, the Florida Commission derives its authority from the specific directi n of 

the Florida Legislature. As set forth in Florida Public Service Commission v. Brvson, 569 So. 2d 

1253, 1254-1255 @la. 1990): 

In the Matter of: Joint Petition for Arbitration of NewSouth Communications, C o p ,  Nuvox Communications, Inc., 
KMC telecom V., Inc., KMC Telecom III LLC, and Xspedius Communications, LLC on Behalf of Its Operating 
Subsidiaries Xspedius Management Co. Switched Services, LLC, Xspedius Management Co. of Lexington, LLC, and 
Xspedius Management Co of Louisville, LLC of an Interconnection Agreement with B e ~ S o u t h T e l e c o ~ c a t i o m ,  Inc. 
Pursuant to Section 252 (€3) of the Communications Act of 1934, As Amended, March 14,2006, page 1 1. 

6 
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The PSC has the authority to interpret the statutes that empower it, including 
jurisdictional statutes, and to make rules and to issue orders accordingly. pW 
Ventures, Inc. v. Nichols, 533 So. 2d 182 (Fla. 1988). It follows that the PSC must 
be allowed to act when it has at least a colorable claim that the matter under 
consideration falls within its exclusive jurisdiction as defined by statute. 

In this instance, the Commission's claim of authority is much more than "colorable." As set 

forth below, the Florida Statutes provide, in part: 

364.16 Connection of lines and transfers; local interconnection; telephone 
number portability.-- . . . . 
(2) Each competitive local exchange telecommunications company shall provide 
access to, and interconnection with, its telecommunications services to any other 
provider of local exchange tefecommunications services requesting such access and 
interconnection at nondiscriminatory prices, terms, and conditions. If the parties are 
unable to negotiate mutually acceptable prices, terms, and conditions after 60 days, 
either party may petition the commission and the commission shall have 120 days to 
make a determination after proceeding as required by s. 364.162(2) pertaining to 
interconnection services. 

(3) Each local exchange telecommunications company shall provide access to, and 
interconnection with, its telecommunications facilities to any other provider of local 
exchange telecommunications services requesting such access and interconnection at 
nondiscriminatory prices, rates, terms, and conditions established by the procedures 
set forth in s. 364.162. 

364.162 Negotiated prices for interconnection and for the resale of services and 
facilities; commission rate setting,- 

(1) A competitive local exchange telecommunications company shall have 60 days 
fiom the date it is certificated to negotiate with a local exchange telecommunications 
company mutually acceptable prices, terms, and conditions of interconnection and for 
the resale of services and facilities. If a negotiated price is not established after 60 
days, either party may petition the commission to establish nondiscriminatory rates, 
terms, and conditions of interconnection and for the resale of services and facilities. 
The commission shall have 120 days to make a determination after proceeding as 
required by subsection (2). Whether set by negotiation or by the commission, 

7 
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interconnection and resale prices, rates, terms, and conditions shall be filed with the 
commission before their effective date. The commission shall have the authority to 
arbitrate any dispute regarding interpretation of interconnection or resale prices and 
terms and conditions. [Emphasis added]. 

(2) In the event that the commission receives a single petition relating to either 
interconnection or resale of services and facilities, it shall vote, within 120 days 
following such filing, to set nondiscriminatory rates, terms, and conditions, except 
that the rates shall not be below cost. If the cornmission receives one or more 
petitions relating to both interconnection and resale of services and facilities, the 
commission shall conduct separate proceedings for each and, within 120 days 
following such filing, make two separate determinations setting such 
nondiscriminatory rates, terms, and conditions, except that the rates shall not be 
below cost. 

As clearly stated above, the Legislature contemplates that the Commission will act to set rates and 

conditions for facilities and services to be included in interconnection agreements. 

Furthermore, as explained above, nothing in $271 plainly precludes the state commissions 

fi-om setting rates for elements that continue to be unbundled pursuant to this section of federal law. 

This is a critical point and should give the Commission great comfort in implementing its own state 

law. Plainly speaking, if the Commission acts pursuant to its state authority, such action will not 

conff ict with federal law nor is it likely to be subject to preemption. See Southwest Bell Wireless, 

Inc. v. Johnson Countv, 199 F.3d 1 185 (I 0” Cir. 1999)(setting forth analysis of various forms of 

preemption). Notably, the courts have recognized that a state law may impose a stricter standard 

than a federal law, as long as it does not conflict with the federal provisions. Atherton v. Federal 

Deposit Insurance Com., 519 W.S. 213 (1997). 

The US. Supreme Court has affirmed the states’ authority to act pursuant to state law in 

situations such as this. Specifically, in considering the Public Utilities Regulatory Policies Act of 
8 
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1978 (PURPA), the Court addressed the Mississippi Commission's ability to entertain claims under 

P W A ,  and therein acknowledged that federal and state policies sometimes overlap. The Court 

found that the State Commission has jurisdiction to entertain claims pursuant to its own state law 

authority and could fulfill its federal obligations simply by acting on the state law claims and 

resolving them in accordance with, the federal standards. FERC v. Mississimi, 456 US. 742 

(1982).' Here, Supra is asking the Commission to enforce state provisions that are similar to, and 

certainly do not conflict with the federal law. FERC Y. Mississiqi, 456 US. 742 (1982). FCC 

02-214, 17 FCC Rcd. 14860 at 769 (wherein the FCC stated that it will only preempt state law when 

the regulation would interfere with FCC authority). See also Docket No. 970882-TI (wherein the 

Commission adopted its "slamming rules," which are generally more restrictive than those 

implemented by the FCC); and Order Setting; Rates Under Section 271, released March 8,2006, in 

Docket No. 1943 1-W (wherein the Georgia Commission recognized its own state law authority to set 

rates for elements still required to be offered to CLECs at wholesale). 

Finally, the Commission references 1193 of the Triennial Review Order as the basis for its 

conclusion that 'I. . .the FCC did not envision state regulation of $271 elements or their inclusion in 

interconnection agreements." Order No. PSC-M-O172-FOF-TP, at p. 53. This argument overlooks 

entirely the fact that this paragraph, and in fact the entire section, was addressing the FCC's 

unbundling requirements and the states' role in implementing $825 11252 of the Act. The discussion 

To be clear, Supra does not argue that the Commission can act to enforce $271 provisions. Petersbure Celfular 
Partnership d/b/a 360" Communications v. 3 d ,  205 F.3d 688 (4* Cir. 2000). 

{TL093580;1) 
9 



DOCKET NO. 041 269-TP 
MARCH 15,2006 

does not contemplate or reference 9271.' Thus, the Commission's conclusion drawn from this 

reference in the TRO is an inaccurate over-extension of the FCC's statement. 

Moreover, this particular analysis in the Commission's Order also indicates a fundamental 

misapprehension of what CLECs requested. Supra does seek additional unbundling, whether 

under $271 or state law; rather, Supra asks only that the terms and conditions applicable to those 

network elements that BellSouth is explicitly required to offer pursuant to $271 be included in 

interconnection agreements filed in accordance with both federal and state law; that the Commission 

acknowledge its state law authority to set rates for network elements; and that it proceeds to do so in 

a timely manner." As such, Supra respectfully requests that the Commission reconsider its decision 

on Issue 7, as set forth at p. 53, Section VI of Order No. PSC-O6-O172-F0F-TPy and amend its 

decision as suggested herein.' ' 

Furthermore, in the previous paragraph, the FCC even notes that, "We do not agree with incumbent LECS that argue 
that the states are preempted from regulating in this area as a matter of law." 1192. 
lo Supra also notes that on the same page of the Order, the Commission states that its finding that $271 elements need not 
be included in $252 agreements will "bolster the FCC's stated policy of encouraging strong facility-based competitors." 
There is simply no economic evidence in the record to support this assertion, nor does it recognize the directives of the 
Florida Legislature. Notably, the Georgia Commission recognized in its March 8 Order Setting RatestJnder Section 271 
that, ". . . given that the rates are substantially above what the Commission determined to be BellSouth's costs, there is 
nothing in the record to reflect that the rates proposed by CompSouth would resuit in providing competitive local 
exchange carriers with a distorted incentive to buy instead of make.'' Supra knows ofno reason why the same economic 
rationale would not apply in Florida. 
" Similarly, Supra notes that in its March 10,2006, Order Setting Rates Under Section 271, the Georgia Commission 
recognized that, "The setting ofjust and reasonable rates does not assume any of the responsibiIities that the Federal Act 
reserves for the FCC under Section 271(d)(6)." Order at p. 2, Docket No. 19341-U. 

10 
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C. Error in Consideration of Procedural Requirements 

The Commission should also reconsider this issue in light of its clear misapplication of 

Section 350.01(5), Florida Statutes, which resulted in failure to have the full panel consider this 

issue. 

Section 350.01(5), Florida Statutes, states in pertinent part: 

( 5 )  . . . Only those commissioners assigned to a proceeding requiring 
hearings are entitled to participate in the final decision of the 
commission as to that proceeding; provided, if only two 
commissioners are assigned to a proceeding requiring hearings and 
cannot agree on a final decision, the chair shall cast the deciding vote 
for final disposition of the proceeding. If more than two 
commissioners are assigned to any proceeding, a majority of the 
members assigned shall constitute a quorum and a majority vote of 
the members assigned shall be essential to final commission 
disposition of those proceedings requiring actual participation by the 
commissioners. If a commissioner becomes unavailable aRer 
assignment to a particular proceeding, the chair shall assign a 
substitute commissioner. In those proceedings assigned to a hearing 
examiner, following the conclusion of the hearings, the designated 
hearing examiner is responsible for preparing recommendations for 
final disposition by a majority vote of the commission. A petition for 
reconsideration shall be voted upon by those commissioners 
participating in the final disposition of the proceeding. 

At the Commission's February 7, 2006, Agenda Conference, Commissioner Aniaga 

expressed concern about having three Commissioners decide policy issues of great import, 

particularly Issue 7 and the other issues directly impacted by the Commission's decision on Issue 7. 

Commissioner Aniaga thus inquired as to the legality of allowing the full Commission to consider 

Issue 7. (2/7 Agenda Transcript at 7, lines 19-24). Misconstruing Section 350.01(5), Florida 

Statutes, to require the Commission to proceed with its consideration of Issue 7 with the current 
11 
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panel assigned, the three-member panel continued with its consideration of the substance of the 

issue. In doing so, the Commission overlooked the fact that Section 350.01(5) also requires that, "If 

a commissioner becomes unavailable after assignment to a particular proceeding, the chair shall 

assign a substitute commissioner.'' The original panel assigned to this Docket consisted of five 

Commissioners, who participated in at least two substantive decisions involving this case. 

The Commission also failed to consider that its decision on Issue 7 could have been deferred 

from the February 7,2006, Agenda Conference, and the two new Commissioners could have been 

assigned to this Docket for the limited purpose of considering this issue. The new Commissioners 

would have been required to read the record as it. pertains to this issue, but then could have 

participated in the final disposition of this issue. On this point, Supra anticipates that an argument 

may be raised that it is impractical at this point in the proceeding to require that the full Commission 

consider this issue, particularly in view of the likelihood that the transition date will have come and 

gone by the time the Commission takes up this Motion for Reconsideration. However, that argument 

should be summarily rejected in light of the fact that the ptovision and pricing of $271 elements is an 

ongoing requirement that extends beyond the TRRO transition date. 

The Commission has, in fact, "spun off' issues in other situations in which further 

consideration by the Commission or a full panel appeared appropriate. In Order No. PSC-01-1577- 

FOF-TP, issued July 31, 2001, the Commission employed rationale Similar to that expressed by 

Commissioner Arriaga when deferring consideration of rate center consolidation, stating: 

In order to achieve a finding which will endure and withstand both the legal and 
policy challenges which may follow, our staff is directed to expeditiously open a 

12 
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separate generic docket in which we can conduct a more in-depth analysis of the legal 
and technical aspects of rate center consolidation, in isolation of other distractions. 

Order No. PSC-01-1577-FOF-TP atp. 5 .  See also Docket No. 030001-E1, and related Docket No. 

03 1033-EI. 

Clearly, the Legislature contemplated that issues such as this would be considered by the full 

Commission, as set forth in Section 350.01(6), Florida Statutes, which provides that when 

considering a request to have the full panel hear a case: 

[T]he commission shall consider the overall general public interest and impact ofthe 
pending proceeding, including but not limited to the following criterix the magnitude 
of a rate filing, including the number of customers affected and the total revenues 
requested; the services rendered to the affected public; the urgency of the requested 
action; the needs of the consuming public and the utilitr, value of service involved; 
the effect on consumer relations, regulatory policies, conservation, economy, 
competition, public health, and safety of the area involved. ff the petition is denied, 
the commission shall set forth the grounds for denial. 

It is only logical that the same standard of consideration must apply when a Commissioner 

asks to have the full panel assigned. Certainly, under the criteria set forth in the statute, if any issue 

should be considered by the full panel, it is this one, in view of the value of the services at issue, the 

rapidly approaching TRRO transition date, the magnitude of the potential impact on 

telecommunications competition in this state, and ultimately, on Florida’s consumers and economy. 

In addition, such action would have corrected, at least as to this issue, the Comfnission’s error 

in failing to assign substitutes for those Commissioners that IeR the Commission just prior to the 

~~ 

’* While the timing of the hearing in this matter in conjunction with the timing of certain Commissioners’ resignations 
prior to the end of 2005 may have been problematic, Section 350.01(5), Florida Statutes, provides no exceptions to the 
requirement that the Chair must assign a substitute when an assigned Commissioner becomes unavailable. 

13 
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hearing in this matter, as specifically rewired by Section 350.01(5), Florida  statute^.'^ 

The Commission, therefore, erred in its interpretation of the requirements of Chapter 350, 

Florida Statutes, as they apply to the issue of whether the full Commission could and should 

participate in the final disposition of Issue 7, which is set forth at Section VI of its Order. 

Reconsideration is necessary to amend this err0r.14 

CONCLUSION 

For all the foregoing reasons, Supra respectfully suggests that the Commission has erred with 

regard to its interpretation of its authority to require the inclusion all terms of interconnection, 

including those associated with elements that are no longer subject to the unbundlingrequitements of 

$825 1/252 of the federal Act, and has also erred by concluding, consequently, that the question of its 

ability to set rates for $271 elements is moot. Supra, therefore, requests that the Commission 

reconsider its decision on this point in Order No. PSC-06-0172-FOF-TP, and reach the alternative 

conclusion suggested herein that it does, in fact, have sufficient authority in tbis regard. 

In the alternative, if the Commission determines that the errors identified herein do not rise to 

the level requiring reconsideration under the Diamond Cab standard, Supra respectfully suggests that 

the Commission, on its own motion, reconsider its decision on Issue 7 (Section VI of Order No. 

l3 The failure to assign new Commissioners in order to provide a hll panel for the hearing is not a mere procedural 
defect. Instead, the requirements of Section 350.01(5), Florida Statutes, constitute obligations and duties of the 
Commission itself. In other words, Section 350.01(5), Florida Statutes, does not set forth a right or procedural 
requirement that inures to the benefit of a particular party or that can be exercised or declined by any party; consequently, 
the requirements therein cannot be waived by the actions or inactions of any party, 
l4 This should not be construed to be a waiver of this argument as it may apply to any other issue not specifically 
identified in t h s  Motion for Reconsideration. 
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PSC-06-0 172-FOF-TP) so that it can give full and complete consideration to its authority under state 

law. 

To the best of Supra's knowledge, no CLEC party to this proceeding is opposed to this 

Motion. 

Respectfully submitted this 15th day of March, 2006. 

Supra Telecommunications and Information Systems, Inc. 

Thomas A. Range 
Florida Bar Number: 568651 
AKERMAN SENTERFITT 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32302-1877 
Phone: (850) 224-9634 

Email: tom,range@akerman.com 
Fax: (850) 222-0103 

Mama Brown Johnson, General Counsel 
Supra Telecommunications and Information 
Systems, Inc. 
2901 S.W. 149" Avenue, Suite 300 
Miramar, Florida 33027 

Fax: (786) 455-4600 
E-mail: Mama. Johnson@suprateIecom.com 

(786) 455-4209 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoUig has been served via 
Electronic Mail" and U.S. Mail First Class to the persons listed below this 15th day of March, 2006: 

Alan C. Gold, P.A. * 
Alan C.  GoldJames L. Parado 
Gables One Tower 
1320 South Dixie Highway, Suite 870 
Coral Gables, FL'33 146 
Phone: (305) 667-0475 

Email: agold@kcl.net/jlp@kcl.net 
AT&" Communications of the Southem 
States, LLC (05) 
Tracy Hatch, Esq. 
101 North Monroe Street, Suite 700 
Tallahassee, FL 32301 
Phone: (850) 425-6360 

FAX: (305) 663-0799 

FAX: (832) 213-0204 

BellSouth Telecommunications, Inc. * 
N. White/D.Lackey/E.Edenfield/M.Mays 
J. Meza c/o Ms. Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301-1556 
Phone: 850-577-5555 

Email: nancy.sims@bellsouth.com 
nancy.white@bellsouth.com 

Covad Communications Company * 
Charles (Gene) Watkins 
1230 Peachtree Street NE, Suite 1900 
Atlanta, GA 30309 
Phone: (404) 942-3492 

Email: GWatkins@Covad.com 

FAX: 222-8640 

FAX: (404) 942-3495 

AT&T 
Sonia Daniels 
1230 Peachtree Street, NE 
4th Floor 
Atlanta, GA 30309 
Phone: 404-810-8488 

Azul Tel, Inc. 
2200 South Dixie Highway, Suite 506 
Miami, FL 33133-2300 
Phone: (786) 497-4050 
FAX: (786) 497-4057 

Casey Law Firm * 
3ill Magness 
98 San Jacinto Blvd., Suite 1400 
Austin, TX 78701 
Phone: 5 12-480-9900 

Email: bmagness@phonelaw.com 
FAX: 512-480-9200 

FCCNCompSouth (Moyle) * 
Vicki Gordon Kaufman 
c/o Moyle Law Finn 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
Phone: 850-681-3828 
FAX: 681-8788 vkaufinan@moylelaw.com 
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FDN Communications * GRUCom * 
Matthew Feil, Esq. 
2301 Lucien Way, Suite 200 
Maitland, FL 3275 1 
Phone: (407) 835-0460 Phone: 352-393-1010 

Email: mfeil@mail.fdn. com Email: manascoro@m.com 

Raymond 0. Manasco, Jr. 
P. 0. Box 147117, Station A-138 
Gainesvifle, FL 32614-71 17 

FAX: (407) 835-0309 FAX: 352-334-2277 

ITCADeltaCom MCI * 
Ms. Nanette Edwards 
7037 Old Madison Pike, Suite 400 
Huntsville, AL 35806 Suite 600 
Phone: (256) 382-3856 
FAX: (256) 382-3936 Phone: 770-284-5498 

Dulaney ORoark ID, Esq. 
6 Concourse Parkway 

Atlanta, GA 30328 

Email: de.oroark@mci.com 

MCImetro Access Transmission Services 
LLC Floyd R. Self 
Ms. Donna C. McNulty 
1203 Govemors Square Blvd., Suite 201 
Tallahassee, FL 32301-2960 Phone: 850-222-0720 

FAX: 219-1018 Email: fself@'tawfla.com 
Email: donna.mcnulty@mci.com 

Messer Law Firm * 

P. 0. Box 1876 
Tallahassee, FL 32302-1876 

Phone: (850) 219-1008 FAX: 224-4359 

NuVoxMewSoutWXspediusKMC Telecom 
(Kelley) * 

c/o Kelley Law Firm 
1200 19th St., NW, Suite 500 

Phone: 202-877- 1254 

Emai 1 : JHeitman@Kelle yDry e .com 

Moyie Law Firm (06) * 
Vicki Gordon Kauhan J.Heitm~.Mutschelknaus/S.Kassman 
11 8 North Gadsden Street 
Tallahassee, FL 32301 
Phone: 850-681-3828 Washington, DC 20036 
FAX: 68 1-8788 
Email: vkaufman@mo ylelaw .corn FAX: 202-955-9792 
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Norman H. Horton, Jr. * 
c/o Messer Law Firm 
P.O. Box 1876 
Tallahassee, FL 32302-1 876 
Phone: 850-222-0720 

Email: nhorton@lawfla.com 

S E C C M S  LEC 
Wanda Montano/Terry Romine 
6801 Morrison Blvd. 
Charlotte, NC 2821 1 
Phone: 704-3 19-1 1 19 

FAX: 224-4359 

FAX: 704-602-1 1 19 

Squire, Sanders Law Firm * 
Charles A. Guyton 
2 15 South Monroe Street, Suite 60 1 
Tallahassee, FL 323O1-1804 
Phone: 850-222-2300 

Email: cguyton@ssd.com 
FAX: 222-8410 

Sutherland Law Firm (Tall) * 
C. Everett Boyd, Jr. 
3600 Maclay Boulevard S., Suite 202 
Tallahassee, FL 323 12- 1267 
Phone: 850-907-2500 

Email: everett.boyd@sablaw.com 
FAX: 907-2501 

Rutledge Law Firm * 
K.Hoffman/M.McDonnelYM.Rule 
P.O. Box 551 
Tallahassee, FL 32302 
Phone: 850-681-6788 

Email: marsha@reuphlaw.com 

Sprint NexteUSprint LP * 
William R. Atkinson 
3065 Cumberland Circle 
Atlanta, GA 30339 
Phone: 404-649-4882 

Email: facsimilebill,atkinson@sprint.com 

FAX: 681-6515 

FAX: 404-649-1652 

STS Telecom * 
12233 S.W. 55th Street, #811 
Cooper City, FL 33330-3303 
Phone: (954) 434-7388 

Email: jkrutchik@ststelecom.com 
FAX: (954) 680-2506 

David Adelman * 
999 Peachtree Street, NE 
Atlanta, GA 30309 
Phone: 404- 853-8206 

Email: david,adelman@sablaw.com 
FAX: 404-853-8806 
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The Helein Law Group, LLP * 
Jonathan S .  Marashlian, Esq. 
8180 Greensboro Drive, Suite 700 
McLean, VA 22 102 
Phone: 703 -7 14- 13 13 

Email: jsm@thlglaw.com 
FAX: 703-714-1330 

XO Communications, Inc. 
105 Molloy Street, Suite 300 
Nashville, TN 37201 
Phone: 615-777-7700 
FAX: 615-850-0343 

WilTel Local Network, LLC * 
Adam Kupetsky 
One Technology Center (TC-15) 
100 South Cincinnati 
Tulsa, OK 741 03 
Phone: 91 8-547-2764 

Email: adam.kupetsky@wiltel.com 
FAX: 918-547-9446 

Adam Teitzman and * 
Kim Scott 
Florida Public Service Commission, 
Division of Legal Services 
2540 Shumard Oak Blvd., Tallahassee, FL 
32399-0850 

Thomas A. Range 
Florida Bar Number: 56865 1 
AKERMAN SENTERFITT 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32302-1877 
Phone: (850) 224-9634 

Email: tom.range@akerman.com 
Fax: (850) 222-0103 

Marva Brown Johnson, General Counsel 
Supra Telecommunications and Information 
Systems, Inc. 
2901 S.W. 149* Avenue, Suite 300 
Miramar, Florida 33027 
E-mail: Marva. Johnson@supratelecom. com 
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