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Division of Commuission Clerk and Administrative Services
{\ ('l

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Re: Docket No. 041269-TP - Petition to Establish Generic Docket to Consider
Amendments to Interconnection Agreements Resulting from Changes of

Law, by BellSouth Telecommunications, Inc.

Dear Ms. Bayo:
Enclosed for filing in the above-referenced Docket on behalf of Supra

"D Telecommunications and Information Systems, Inc. (Supra) is the original and fifteen copies of
5 Supra's Request for Official Recognition of the March 24, 2006, order in Qwest Corp. v. Pub.
oM Utils. Comm’n of Colo. et al., Civil Action No. 04-D-02596-WYD-MJW, 2006 WL 771223 (D.
TR Colo. March 24, 2006), in which the Court concluded that § 252 filing requirements are “not

~ limited solely to agreements involving the specific duties and obligations set forth in § 251(b) &
SR ——1c).” Qwest, 2006 WL 771223, at *4.
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Blanca S. Bayd, Director
April 6, 2006
Page 2

Please acknowledge receipt of these documents by stamping the extra copy of this letter
"filed" and returning the copy to me. Thank you for your assistance with this filing.

Sincerely,

W&/zav—g»c

Thomas A. Range

Florida Bar Number: 568651
AKERMAN SENTERFITT

106 East College Avenue, Suite 1200
Tallahassee, FL 32302-1877

Phone: (850) 224-9634

Fax: (850)222-0103

Email: tom.range@akerman.com

Enclosures
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In the Matter of: )

Petition to Establish Generic Docket ) Docket No. 041269-TP
To Consider Amendments to ) Filed: April 6, 2006
Interconnection Agreements )

Resulting from Changes of Law, by )
BellSouth Telecommunications, Inc. )

)

REQUEST FOR OFFICIAL RECOGNITION

Pursuant to Sections 90.202, Florida Rules of Evidence and 120.569(2)(1), Florida Statutes,
Supra Telecommunications and Information Systems, Inc. (Supra), through its undersigned counsel,
requests that the Commission take Official Recognition of the Order issued March 24, 2006 in Qwest
Corp. v. Pub. Utils. Comm’n of Colo. et al., Civil Action No. 04-D-02596-WYD-MJW, 2006 WL
771223 (D. Colo. March 24, 2006) denying Qwest's appeal of the Colorado Public Utilities
Commussion's (PUC) decision that the "master services agreement” between Qwest and MCImetro
Access Transmission Services, LLC (MClmetro), which addressed terms and conditions for
switching and shared transport only, is an "interconnection agreement" that must be filed with the

PUC for review and approval.
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DOCKET NO. 041269-TP
APRIL 6, 2006

Respectfully submitted this 6th day of April, 2006.

Supra Telecommunications and Information Systems, Inc.

ﬂ?m G-QW

Thomas A. Range

Florida Bar Number: 568651
AKERMAN SENTERFITT

106 East College Avenue, Suite 1200
Tallahassee, FL. 32302-1877

Phone: (850) 224-9634

Fax: (850)222-0103

Email: tom.range@akerman.com

Marva Brown Johnson, General Counsel
Supra Telecommunications and Information
Systems, Inc.

2901 S.W. 149" Avenue, Suite 300
Miramar, Florida 33027

(786) 455-4209

Fax: (786) 455-4600

E-mail: Marva.Johnson@supratelecom.com
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DOCKET NO. 041269-TP
APRIL 6, 2006

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served via
Electronic Mail* and U.S. Mail First Class to the persons listed below this 6th day of April, 2006:

Alan C. Gold, P.A. *

Alan C. Gold/James L. Parado
Gables One Tower

1320 South Dixie Highway, Suite 870
Coral Gables, FL 33146

Phone: (305) 667-0475

FAX: (305) 663-0799

Email: agold@kcl.net/jlp@kcl.net

AT&T Communications of the Southern
States, LLC (05)

Tracy Hatch, Esq.

101 North Monroe Street, Suite 700
Tallahassee, FL 32301

Phone: (850) 425-6360

FAX: (832) 213-0204

BellSouth Telecommunications, Inc. *
N.White/D.Lackey/E.Edenfield/M.Mays
J. Meza ¢/o Ms. Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL. 32301-1556

Phone: 850-577-5555

FAX: 222-8640

Email: nancy.sims@bellsouth.com
nancy.white@bellsouth.com

Covad Communications Company *
Charles (Gene) Watkins

1230 Peachtree Street NE, Suite 1900
Atlanta, GA 30309

Phone: (404) 942-3492

FAX: (404) 942-3495

Email: GWatkins@Covad.com
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AT&T

Sonia Daniels

1230 Peachtree Street, NE
4th Floor

Atlanta, GA 30309
Phone: 404-810-8488

Azul Tel, Inc.

2200 South Dixie Highway, Suite 506
Miami, FL 33133-2300

Phone: (786) 497-4050

FAX: (786) 497-4057

Casey Law Firm *

Bill Magness

98 San Jacinto Blvd., Suite 1400
Austin, TX 78701

Phone: 512-480-9900

FAX: 512-480-9200

Email: bmagness@phonelaw.com

FCCA/CompSouth (Moyle) *

Vicki Gordon Kaufman

c/o Moyle Law Firm

118 North Gadsden Street

Tallahassee, FL 32301

Phone: 850-681-3828

FAX: 681-8788 vkaufman@moylelaw.com
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FDN Communications *
Matthew Feil, Esq.

2301 Lucien Way, Suite 200
Maitland, FL 32751

Phone: (407) 835-0460
FAX: (407) 835-0309
Email: mfeil@mail.fdn.com

ITC"DeltaCom

Ms. Nanette Edwards

7037 Old Madison Pike, Suite 400
Huntsville, AL 35806

Phone: (256) 382-3856

FAX: (256) 382-3936

MClImetro Access Transmission Services
LLC

Ms. Donna C. McNulty

1203 Governors Square Blvd., Suite 201
Tallahassee, FL 32301-2960

Phone: (850) 219-1008

FAX:219-1018

Email: donna.menulty@mci.com

Moyle Law Firm (06) *

Vicki Gordon Kaufman

118 North Gadsden Street
Tallahassee, FL 32301

Phone: 850-681-3828

FAX: 681-8788

Email: vkaufman@moylelaw.com
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GRUCom *

Raymond O. Manasco, Jr.

P. O. Box 147117, Station A-138
Gainesville, FL 32614-7117
Phone: 352-393-1010

FAX: 352-334.2277

Email: manascoro@gru.com

MCI *

Dulaney O'Roark II1, Esq.

6 Concourse Parkway
Suite 600

Atlanta, GA 30328

Phone: 770-284-5498
Email: de.oroark@mci.com

Messer Law Firm *

Floyd R. Self

P. 0. Box 1876
Tallahassee, FL 32302-1876
Phone: 850-222-0720

FAX: 224-4359

Email: fself@lawfla.com

NuVox/NewSouth/Xspedius/KMC Telecom
(Kelley) *
J.Heitmann/B.Mutschelknaus/S.Kassman
c/o Kelley Law Firm

1200 19th St., NW, Suite 500

Washington, DC 20036

Phone: 202-877-1254

FAX: 202-955-9792

Email: JHeitman@XKelleyDrye.com
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Norman H. Horton, Jr. *

c/o Messer Law Firm

P.O. Box 1876

Tallahassee, FLL 32302-1876
Phone: 850-222-0720

FAX: 224-4359

Email: nhorton@lawfla.com

SECCA/US LEC

Wanda Montano/Terry Romine
6801 Morrison Blvd.
Charlotte, NC 28211

Phone: 704-319-1119

FAX: 704-602-1119

Squire, Sanders Law Firm *
Charles A. Guyton

215 South Monroe Street, Suite 601
Tallahassee, FL 32301-1804
Phone: 850-222-2300

FAX: 222-8410

Email: cguyton@ssd.com

Sutherland Law Firm (Tall) *

C. Everett Boyd, Jr.

3600 Maclay Boulevard S., Suite 202
Tallahassee, FL 32312-1267

Phone: 850-907-2500

FAX: 907-2501

Email: everett.boyd@sablaw.com
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Rutledge Law Firm *
K.Hoffman/M.McDonnell/M.Rule
P.O. Box 551

Tallahassee, FL 32302

Phone: 850-681-6788

FAX: 681-6515

Email: marsha@reuphiaw.com

Sprint Nextel/Sprint LP *
William R. Atkinson

3065 Cumberland Circle
Atlanta, GA 30339

Phone: 404-649-4882

FAX: 404-649-1652

Email: bill.atkinson@sprint.com

STS Telecom *

12233 S.W. 55th Street, #811
Cooper City, FL 33330-3303
Phone: (954) 434-7388

FAX: (954) 680-2506

Email: jkrutchik@ststelecom.com

David Adelman *

999 Peachtree Street, NE

Atlanta, GA 30309

Phone: 404-853-8206

FAX: 404-853-8806

Email: david.adelman(@sablaw.com
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WilTel Local Network, LLC *
Adam Kupetsky

One Technology Center (TC-15)
100 South Cincinnati

Tulsa, OK 74103

Phone: 918-547-2764

FAX: 918-547-9446

Email: adam kupetsky@wiltel.com

The Helein Law Group, LLP *
Jonathan S. Marashlian, Esq.
8180 Greensboro Drive, Suite 700
McLean, VA 22102

Phone: 703-714-1313

FAX: 703-714-1330

Email: jsm@thlglaw.com

Adam Teitzman and *

XO Communications, Inc. Kira Scott

105 Molloy Street, Suite 300 Florida Public Service Commission,
Nashville, TN 37201 Division of Legal Services

Phone: 615-777-7700 2540 Shumard Oak Blvd., Tallahassee, FL
FAX: 615-850-0343 32399-0850

By: 7M &~/2w»-afc

Thomas A. Range

Florida Bar Number: 568651
AKERMAN SENTERFITT

106 East College Avenue, Suite 1200
Tallahassee, FL 32302-1877

Phone: (850) 224-9634

Fax: (850)222-0103

Email: tom.range@akerman.com

Marva Brown Johnson, General Counsel
Supra Telecommunications and Information
Systems, Inc.

2901 S.W. 149" Avenue, Suite 300
Miramar, Florida 33027

E-mail: Marva.Johnson@supratelecom.com
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(Cite as: 2006 WL 771223 (D.Colo.))

Only the Westlaw citation is currently available.

United States District Court,
D. Colorado.
QWEST CORPORATION, a Colorado corporation,
Plaintiff,
v.
THE PUBLIC UTILITIES COMMISSION OF
COLORADO, a regulatory agency of the State
of Colorado; Gregory E. Sopkin, in his official
capacity as a Commissioner of
the Public Utilities Commission of Colorado; Polly
Page, in her official
capacity as a Commissioner of the Public Utilities
Commission of Colorado; and
Carl Miller, in his official capacity as a
Commissioner of the Public Utilities
Commission of Colorado;, Defendants.
No. 04-D-02596-WYD-MJW,

March 24, 2006.
Elizabeth A. Woodcock, Denver, CO, for Plaintiff.

ORDER
DANIEL, J.
L. INTRODUCTION

*] THIS MATTER is before the Court on Plaintiff
Qwest Corporation's Appeal from a November 16,
2004, decision of The Public Utilities Commmission of
Colorado ("the PUC"). Qwest brings this appeal
pursuant to section 252(e)}(6) of the Federal
Telecommunications Act of 1996 (the
"Telecommunications Act"). Qwest filed its Opening
Brief on March 18, 2005. The Commission filed a
Response Brief on May 2, 2005, and Qwest filed its
Reply Brief on May 27, 2005. A hearing was held on
Thursday, August 25, 2005.

The issue raised in this appeal is whether, pursuant
to various provisions of the Telecommunications Act,
the Master Services Agreement between Qwest
Corporation  ("Qwest") and MCImetro Access
Transmission Services, L.L.C. ("MClmetro"), is an
"interconnection agreement” that must be filed with
the PUC for review and approval. In the Master
Services Agreement, Qwest, an incumbent local
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exchange carrier or "ILEC," agrees to provide a
product cailed Qwest Platform Plus0 ("QPP") to
MCIimetro, a competitive local exchange carrier or
"CLEC," for a negotiated price (the "QPP
Agreement”). On July 23, 2004, MClImetro filed a
motion for approval of the QPP Agreement with the
PUC. Qwest moved to dismiss the application for
approval and asserted that the PUC lacked
jurisdiction to review the QPP Agreement. The
Commission disagreed, and on November 16, 2004,
issued an Order Approving Interconnection
Agreement, Docket No. 96A-366T, ("Final Order"),
stating that "[tlhe Qwest Corporation Platform Plus
Master Service Agreement must be filed as an
interconnection agreement for approval by the
Commission." Qwest appeals the PUC's decision and
seeks (1) a declaratory judgment that the PUC's Final
Order violates 47 U.S.C. § 252 of the
Telecommunications Act, and (2) a permanent
injunction to prevent the PUC from enforcing the
Final Order against Qwest with regard to the QPP
Agreement.

1I. BACKGROUND

This Court has jurisdiction over this matter pursuant
to 47 U.S.C. § 252(e)(6), which provides in relevant
part that "{i]n any case in which a State commission
makes a determination under this section, any party
aggrieved by such determination may bring an action
in an appropriate Federal district court to determine
whether the agreement or statement meets the
requirements of section 251 of this title and section."
I review de novo issues concerning the PUC's
procedural and substantive compliance with the
Telecommunications Act, and whether the PUC has
met the specific requirements of federal and state
law. U.S. West Communications, Inc._v. Hix, 986
F.Supp. 13, 19 (D.Colo.1997).

A. Telecommunications Act-- § § 251 and 252

The Telecommunications Act of 1996, 47 U.S.C. §
251 et seq., was designed to end monopolies in the
local telephone market by requiring local telephone
carriers to open their facilities, services and
equipment to competitors for a negotiated price. See
Atlas Telephone Co. v. Oklahoma Corp. Comm'n,
400 F.3d 1256, 1259-60 (10th Cir.2005); Mainstream
Marketing Services, Inc. v. FT.C., 358 F.3d 1228,
1248 (10th Cir.2004); Hix, 986 F.Supp. at 14.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Pursuant to § 251 of the Telecommunications Act, it
is the "[g]eneral duty" of an ILEC, such as Qwest, "to
interconnect directly or indirectly with the facilities
and equipment of other telecommunications
carriers...." 47 US.C. § 251(a)(1). Specific
"interconnection” duties are set forth in § 251(b) &
(c). Section 251(b) requires an ILEC (1) not to
prohibit or unreasonably limit resale of their services,
(2) provide number portability, (3) provide dialing
parity, (4) provide access to rights-of-way, and (5)
establish reciprocal compensation arrangements.
Section_251(c) requires an ILEC to (1) negotiate
agreements to fulfill the duties described in §
251(b}(1)--(5) & (c) in good faith, (2) provide
interconnection of their network with the network of
any requesting telecommunications carrier, (3)
provide access to unbundled network elements
("UNEs"), (4) offer their services for resale, (5)
provide notice of changes, and (6) provide reasonable
conditions for collocation.

*2 Section 252 of the Telecommunications Act sets
forth procedures for negotiation, arbitration, and
approval of interconnection agreements. Section
252(a)(1) provides that:
[ulpon receiving a request for interconnection,
services, or network elements pursuant to section
251 of this title, an [ILEC] may negotiate and enter
into a binding agreement with the requesting
telecommunications carrier or carriers without
regard to the standards set forth in subsections (b)
and (c) of section 251 of this title... The
agreement, including any  interconnection
agreement negotiated before February 8, 1996,
shall be submitted to the State commission under
subsection (e) of this section.

47 U.S.C. § 252(a)(1) (emphasis added). Section
252(e)(1) provides that "[a]ny interconnection
agreement adopted by negotiation or arbitration shall
be submitted for approval to the State commission. A
state commission to which an agreement is submitted
shall approve or reject the agreement, with written
findings as to any deficiencies." Based on the
language in § 252(a)(1) & (e)}(1), the PUC concluded
that Qwest must file the QPP Agreement with the
PUC for approval.

B. The Parties' Positions on Appeal

On appeal, Qwest asserts that in ruling that the QPP
Agreement must be filed as an interconnection
agreement, the PUC exceeded its authority under the
Telecommunications Act. [FN1] According to Qwest,
the phrase in § 251(a)(1) which states “"[u]pon
receiving a request for interconnection, services, or
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network elements pursuant to section 251 of this
title," means that the § 252{e)(1) filing requirement
relates solely to agreements involving those specific
interconnection duties, services, or network elements
that an ILEC is required to provide pursuant to §
251(b)_& (c). Put another way, it is Qwest's position
that "the filing obligations of section 252 arise only if
a section 251 service or element is the subject of the
agreement." Opening Brief at 24.

FNI1. After concluding that the QPP
Agreement must be filed, the PUC approved
the QPP Agreement. Qwest does not
contend that this approval was in error, only
that the PUC lacks the power to either
approve or reject the QPP Agreement.

Here, the QPP consists of two network elements--
"switching" and "shared transport." _[FN2] Pursuant
to § 251(c)(3), ILECs have a duty to provide
nondiscriminatory access to network elements on an
unbundled basis. However, § 251(c)(3) does not
require an ILEC to provide unbundled access to all
network elements. The Federal Communications
Commission recently determined that switching and
shared transport are no longer subject to the
unbundling requirement set forth in § 251(c)(3).
[EN3] See Order on Remand, /n the Matter of Review
of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, 20 F.C.C.R,
2533, 2005 WL 289015 (Feb. 4, 2005). Qwest argues
that because these network elements are not ones that
an ILEC is required to provide under § 251, the QPP
Agreement is not an "interconnection agreement"
within the meaning of § 252(e)(1).

FN2. Generally, "switching" is the process
by which a call on the network is routed to
the called party. "Shared Transport" refers to
the sharing of interoffice facilities that link
switches together and connect the network
of one carrier to the network of another
carrier.

FN3. Section 251(d){2) states that:

In determining what network elements
should be made available for purposes of
subsection (c)(3) of this section, the
Commission shall consider, at a minimum,
whether

(A) access to such network elements as are
proprietary in nature is necessary; and

(B) the failure to provide access to such
network elements would impair the ability
of the telecommunications carrier seeking

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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access to provide the services that it seeks to
offer.

Qwest notes that the prices for switching
and shared transport, as set forth in the QPP
Agreement are market-based prices, and are
no longer subject to the "total element long
run incremental cost ("TELRIC") that the
FCC mandates be used for elements required

by section 251(c)(3).

Qwest concedes, however, that it remains obligated
to provide switching and shared transport under §
271 of the Telecommunications Act._[FN4] Qwest
further acknowledges that the QPP Agreement allows
switching and shared transport elements to be used
with other network elements for which Qwest still
has a duty to provide under § 251(c)(3), but points
out that those network elements are provided
pursuant to a separate, preexisting interconnection
agreement between the parties. Indeed, the QPP
Agreement states that "[t]his agreement is offered by
Qwest in accordance with Section 271 of the Act."

FN4. Section 271 sets forth the process by
which Regional Beil Operating Companies
(ROBC's) can apply for authority to provide
"interLATA,"” or long distance, services.
Many of the unbundled network elements
(UNEs) that have been removed from the
list of UNEs under § 251(3)(c) must still be
provided unbundled pursuant to §
271(c)(2)(B).

*3 The PUC agrees that Qwest is only required to
provide switching and shared transport on an
unbundled basis pursuant to § 271. However, the
PUC notes that § 252(e), unequivocally states that
"[a]ll"  interconnection agreements be filed.
According to the PUC, switching and shared
transport "clearly fall into the category of
'interconnection." ' Response Brief at 21. In addition,
the PUC contends that the QPP Agreement is an
agreement negotiated as the result of Qwest having
received "a request for interconnection, services, or
network elements pursuant to section 251." The PUC
states that "there is no question that the QPP
Agreement 'creates' and 'contains' obligations on the
part of Qwest to continue to provide the
interconnection, services, and unbundled network
elements previously provided in accordance with
section 251(c)." Response Brief at 23. Thus, the PUC
asserts that "[t]he QPP Agreement must be filed and
approved in accordance with 47 U.S.C. § 252(a)(])
and § 251(e)(1) or some combination of the two
sections."
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The primary authority Qwest relies upon in support
of its interpretation of § § 251 and 252 is an October
4, 2002, Memorandum Opinion and Order issued by
the Federal Communications Commission ("FCC™)
("Declaratory Order"). 2002 WL 31204893, 17
F.C.C.R. 19337 (QOct._ 4, 2002). The Declaratory
Order addresses Qwest's petition for a declaratory
ruling on "the scope of the mandatory filing
requirement set forth in section 252(a)(1} of the
[Telecommunications Act]." In its petition, Qwest
asserted that certain ILEC agreements should not be
subject to section 252(a)(1}, including (a) agreements
defining business relationships and administrative
procedures; (b) settlement agreements; and (c)
agreements regarding "“matters not subject to sections
251 or 252," such as agreements involving "network
elements that have been removed from the national
list of elements subject to mandatory unbundling."
Declaratory Order at § 3. The FCC granted Qwest's
request in part, and denied it in part. The FCC
declined to find that certain categories of agreements,
such as settlement agreements and agreements
containing  dispute resolution and escalation
provisions, are per se outside the scope of 252(a)(1).
Declaratory Order at 19§ 9 and 12. In the context of
this discussion, the FCC observed that an agreement
that creates an "ongoing obligation pertaining to [the
requirements of § § 251(b) & (c) ] is an
interconnection agreement that must be filed pursuant
to section 252(a)(1)." Declaratory Order at § 8. Ina
footnote, the FCC further stated "[w]e therefore
disagree with the parties that advocate the filing of all
agreements between an incumbent LEC and a
requesting carrier.... Instead, we find that only those
agreements that contain an ongoing obligation
relating to section 251(b) or (¢) must be filed under
252(a)(1)." Declaratory Order at n. 26.

III. ANALYSIS

The services to be provided in the QPP Agreement--
shared transport and switching--are "network
elements” related to “intercomnection." Section
252(e) clearly states that "any" interconnection
agreement “shall be" submitted to the state
commission for approval. The issue raised in this
appeal, however, is whether all agreements that relate
to "interconnection" are "interconnection
agreements” subject to filing under 252(e), or
whether only those agreements that relate to the
specific duties set forth in § 251(b) & (c) are
"interconnection agreements" within the meaning of

§ 251(e).

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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*4 To resolve this issue, I turn to the plain language
of § 252(aX1) & (e). Quarles v. U.S. ex rel. Bureau
of Indian Affairs, 372 F.3d 1169, 1172 (10th
Cir.2004). I must attempt to construe the words of the
statute "in their ordinary sense," and give operative
effect to every word. Quarles, 372 F.3d at 1172. The
first sentence of § 252(a)(1} refers to agreements
negotiated following "a reguest for interconnection,
services, or network elements pursuant to section
251..." 1 disagree with Qwest's assertion that the
phrase "pursuant to section 251" means a request for
those services or network elements specifically listed
in section 251(b) & (c). Nothing in the plain language
of the statute suggests that I should ascribe such a
narrow meaning to this phrase. As set forth above, §
251 contains both the general requirement that
telecommunication carriers "interconnect" with the
"facilities and equipment of other telecommunication
carriers," as well as certain specific duties and
obligations. Moreover, § 252 contemplates that even
those agreements an ILEC enters with a "requesting
telecommunications carrier or carriers without regard
to the standards set forth in subsections (b) and (c) of
section_251 ... shall be submitted to the State
commission under subsection (e) of this section."
Based on the plain language of the statute, I find that
the § 252 is not limited solely to agreements
involving the specific duties and obligations set forth
in § 251(b) & (c). The phrase "pursuant to secticn
251" refers to both the general and specific duties set
forth in 251, including the duty of
telecommunication carriers to "interconnect directly
or indirectly with the facilities and equipment of
other telecommunications carriers." I find that the
QPP is an interconnection agreement that must be
filed pursuant to § 252(a)(2} & (e)(1).

I am not persuaded that any of the authorities cited
by Qwest, including the Declaratory Order, require a
different result. As an initial matter, I find that the
Declaratory Order does not address the precise issue
presented in this appeal. Qwest relies heavily on the
language in § 8 and footnote 26 of the Declaratory
Order, in which the FCC states that agreements
involving set forth in sections 251(b) and (c) are
appropriately deemed "interconnection agreements."
However, the FCC did not directly address whether
agreements involving access to network elements that
were no longer subject to the mandatory unbundling
requirements contained in sections 251(b) and (c),
should be excluded from the section 252(a)(1) filing
requirements. Moreover, it appears that the FCC has
recently sought comment "regarding incumbent LEC
obligations to file commercial agreements, under
section 252 of the Act, governing access to network
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elements for which there is no section 251(c)}3)
unbundling obligation." See Order and Notice of
Proposed Rulemaking, /n the Matter of Unbundled
Access_to Network Elements, and Review of Section
251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 19 F.C.C. Red. 16783, 2004 WL
1900394, § 13 (Aug. 20, 2004). I agree with the PUC
that this recent inquiry suggests that the FCC did not
take a definitive position on this issue in the
Declaratory Order. Finally, in the body of the
Declaratory Order the FCC specifically "decline[d] to
establish  an exhaustive, all-encompassing
'interconnection  agreement'  standard,"  and
encouraged state commissions "to take action to
provide further clarity to [ILECs] and requesting
carriers concerning which agreements should be filed
for their approval." Declaratory Order at § 10. The
PUC's action are consistent with this direction.

*5 The parties cite no published cases, nor am I
aware of any published cases, that address the issues
presented here. The parties acknowledge the
existence of a single, unpublished opinion from the
District of Montana in which the Magistrate Judge
concluded that because the agreement at issue
involved a service or element that was not being
provided pursuant to section 251, the agreement was
not an "interconnection agreement” as contemplated
in section 252. Qwest v. Schneider et al., CV-04-053-
H-CSO, Order on Qwest's Motion for Judgment on
Appeal (D. Mont. June 9, 2005) (unpublished). For
the reasons set forth in this Order, I do not find the
reasoning in the Schneider case persuasive, and
decline to adopt that reasoning here.

1II. CONCLUSION

For the reasons set forth above, I affirm the PUC's
Order that the QPP Agreement must be filed as an
interconnection agreement for approval by the
Commission, and I deny Qwest's request for
declaratory judgment and injunctive relief.

Qwest Corporation's Appeal from The Public
Utilities Commission of Colorado's Order of
November 16, 2004, is DENIED.
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