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PETITION OF THE FLORIDA CABLE TELECOMMUNICATIONS 

ASSOCIATION INC. FOR A FORMAL PROCEEDING PURSUANT TO SECTION 120.57(1), FLORIDA STATUTES, SEEKING EXPEDITED REVIEW OF PROPOSED AGENCY ACTION ORDER NUMBER PSC-06-0390-PAA-TL ALLOWING TARIFF TO REMAIN IN EFFECT AND FOR SUSPENSION AND CANCELLATION OF THE PERMANENT PROMOTIONAL TARIFF FILED BY VERIZON FLORIDA INC. 

Florida Cable Telecommunications Association Inc. (FCTA), pursuant to Rule 25-22.029, Florida Administrative Code, hereby petitions for a formal proceeding pursuant to Section 120.57(1), Florida Statutes, seeking expedited review of Proposed Agency Action Order (No. PSC-06-0390-PAA-TL) Allowing Tariff to Remain in Effect, issued on May 10, 2006, and for suspension and cancellation of the permanent promotional tariff filed by Verizon Florida Inc. (Verizon) and states:


1.  The FCTA is a non-profit trade association representing the cable telecommunications industry in the State of Florida, cable companies providing cable services and information services in the State of Florida, as well as certificated competitive local exchange carriers (CLECs) providing voice communications services in the State of Florida (FCTA Members).  The FCTA’s business address is 246 E. 6th Avenue, Tallahassee, FL 32303.

2.  The name and address of the person authorized to receive all notices, pleadings and other communications in this docket is:




Michael A. Gross




Vice President, Regulatory Affairs and Regulatory Counsel




Florida Cable Telecommunications Association




246 E. 6th Avenue, Suite 100




Tallahassee, FL 32303




Tel: 850/681-1990




Fax: 850/681-9676




E-mail: mgross@fcta.com


3.  Verizon is a corporation organized and formed under the laws of the State of Florida, having an office at 201 North Franklin Street, Tampa, FL 33602, and at 106 East College Avenue, Tallahassee, FL 32301.  Verizon provides local exchange and other services within its service territory.  Verizon is an incumbent local exchange carrier (ILEC) under the terms of the Federal Telecommunications Act (the Act) and is certificated as a Florida ILEC.  


4.  The FCTA received notice of the proposed agency order of the Florida Public Service Commission (the Commission) on May 10, 2006, through a search of the Commission’s website.

5.  On January 27, 2006, Verizon filed to establish a permanent promotional tariff offering (T-060052).  A copy of the tariff is attached as Exhibit A.  The tariff became effective on February 11, 2006, fifteen days after the filing date.

According to the Staff recommendation dated April 6, 2006, Verizon designed its permanent promotional tariff offering primarily as a retention strategy to address a high rate of residential access line loss, especially to the incumbent cable company.  A copy of the Staff recommendation is attached as Exhibit B.  The Verizon product manager will develop and activate each promotion, with only one promotion available at any one time.  The promotion will be offered if a residential customer calls Verizon to disconnect service and explains that he or she is accepting an offer from a competing company.  Each promotional offer will not exceed ninety days in duration and will be available for resale to CLECs at no discount.  The tariff itself indicates that it will be available throughout Verizon’s service territory and will apply to residential service only.  Since residential service can include both basic and nonbasic service, and the tariff contains no limitation as to the type of service to which it applies, it is inferred that it applies to both basic and non-basic service.  Notwithstanding this fact, the Staff analysis focuses exclusively on the tariff as if it were applicable to nonbasic service only, and contains no analysis of the practical and legal implications of the promotional offerings to customers who request only basic service.

The tariff also indicates that its purpose is to retain customers or attract customers who currently receive their local service from a competing provider.  However, both the Staff analysis and the Notice of Proposed Agency Action Order Allowing Tariff to Remain in Effect focus their analysis solely on the aspect of the promotional offering that would apply to the goal of retaining customers with no discussion or analysis of the portion of the tariff that applies to attracting customers.  A copy of the PAA Order is attached as Exhibit C.  Due to issues regarding the legality of the tariff, and the unique nature of this tariff offering, which includes provisions for variable benefits to customers, Staff brought the tariff before the Commission for review.  The Staff recommendation to approve the tariff was itself approved by the Commission at an Agenda Conference on April 18, 2006.

The variable benefit approach is a departure from the status quo in which promotional tariffs detail the benefits to be provided to the customer.  In addition, the variability raised a concern on the part of Staff of undue discrimination among customers, with some callers receiving a higher valued benefit than other callers.  The tariff provides that promotional programs will be limited to qualifying customers contacting the company.  Accordingly, Verizon will not be soliciting or contacting customers for the purpose of offering these special promotional programs.  Pursuant to the tariff, Verizon will offer qualifying callers a one-time benefit, with no change in tariffed rates.  The promotional benefit is described in the tariff as “including, but not limited to gift checks/cards or bill credits on services, and offerings made up of non-regulated products or services.”  However, the additional benefits implied and the non-regulated services are not identified in the tariff.  The tariff states that on average, any combination of promotional benefits made to customers will not exceed $55 in any calendar year.  Verizon has informed Staff that service representatives will have specific decision criteria that must be followed before offering each promotion.  Staff’s understanding is that only one type of benefit will be offered under any one promotion.  However, different valued benefits, such as both $25 and $50 gift cards, may be offered under the same promotion.  Where different valued benefits are offered, the service representative will be instructed to offer the lower valued benefit first and only offer the higher valued benefit if necessary.  Verizon has further advised Staff that the service representative’s compensation will not be affected in any way by the promotion.

6.  Verizon elected to be regulated under the price cap provisions of Section 364.051, Florida Statutes.  Subsection 364.051(5)(a) provides that “[e]ach company subject to this section shall maintain tariffs with the commission containing the terms, conditions and rates for each of its nonbasic services, and may set or change, on fifteen days notice, the rate for each of its nonbasic services….”  The requirement that Verizon file a tariff providing specific details as to the terms, conditions and rates for each its nonbasic services is a part of price regulation as well as a recognition of the market power and dominant character of Verizon as an ILEC in the telecommunications market within its service territory.  Indeed the Commission’s Report on the Status of Competition in the Telecommunications Industry, as of May 31, 2005, reflected that CLEC residential market share decreased from 10% in 2004 to 9% in 2005.  The variable nature and lack of specificity in this tariff circumvents the fifteen day notice requirement applicable to each different promotion, as well as the policy of requiring specific information to be available to customers, competitors, and the public in general.  Section 364.051(5)(a)2. does allow an ILEC to meet offerings of nonbasic services by any competitive provider, by deaveraging the price of any nonbasic service, packaging nonbasic services together or with basic services, using volume discounts and term discounts, and offering individual contracts, but the ILEC offerings designed to meet such competitive offerings must be contained in a filed tariff setting forth the specific terms, conditions and rates.


7.  According to the PAA Order, under this permanent promotional tariff, Verizon will offer qualifying callers a one-time benefit, with no change in tariffed rates.  In reality, the promotional benefit is in fact a rate which in this case should be, but is not tariffed, in violation of Section 364.051(5)(a).  For example, gift cards and unidentified unregulated items have value that offsets the rate and should be considered in determining below cost pricing or whether the offset rates remain compensatory to Verizon.

8.  The promotional benefit is described in the tariff as “including, but not limited to gift check/cards or bill credits on services, and offerings made up of non-regulated products or services.”  Accordingly, the tariff does not specify all promotional benefits which are going to be offered, and there has been no approval or review of these unidentified items.  Nor is there any identification of the non-regulated products or services that are going to be included in the offering.  It seems that Verizon will unilaterally decide the regulatory status of these unidentified services, which also have not been reviewed or approved by the Commission.  The tariff also indicates that Verizon service representatives will have specific decision criteria that must be followed before offering the promotion.  However, these decision making criteria are neither set for in the tariff, the Staff recommendation, nor the PAA Order.   Once again, there has been no review or approval of these unidentified criteria. 


9.  Section 364.051(1)(c) enumerates several provisions of Chapter 364 which ILECs are exempted from under price cap regulation.  The fact that the Legislature did not exempt ILECs under price cap regulation from the provisions of 364.08, 364.09, and 364.10, indicate a legislative intent that these sections are still applicable even under price cap regulation.  As stated earlier, the Verizon promotional tariff applies to basic services as well as nonbasic services.  In Verizon’s effort to stem the loss of access lines, it is highly probably that the promotional offering will be extended to customers seeking only basic service.  Sections 364.08, 364.09, and 364.10, all unequivocally apply to basic service and thereby render Verizon’s promotional tariff in clear violation of these sections.

Section 364.08 makes it unlawful to charge other than scheduled rates or charges on file or to offer free service or reduced rates “not regularly and uniformly extended to all persons under like circumstances for like or substantially similar service.”  The first part of 364.08(1) appears to limit what a telecommunications company may charge to the rates set forth in its schedule of rates on file.  Subsection(1) appears to prohibit a refund or remittance of any portion of the scheduled rate and require that the same concession is uniformly extended to all persons under like circumstances for like or substantially similar service.  The language at the beginning of Section 364.051, “[n]otwithstanding any other provisions of this chapter….” may create an exception to 364.08(1) to the extent that 364.051(5)(a)2. permits an ILEC to meet offerings by a competitive provider of the same, or functionally equivalent, nonbasic services.  This provides no conflict with the continuing applicability of the provisions of 364.08(1) to any promotions offered in connection with stand alone basic service. 

As stated below, the Verizon tariff itself indicates that Verizon may offer its promotional benefits to any residential customer in any part of its service territory without any attempt to show that its offerings will not result in unreasonable discrimination among similarly situated customers.  Considering that the ILECS, including Verizon, have consistently argued before the Commission that their rates for basic service are below costs, promotional benefits offered to a basic service customer would necessarily result in a rate that fails to cover Verizon’s direct cost and render the promotional benefit non-compensatory for Verizon.  It is previously stated by this Commission in Order No. PSC-03-0726-FOF-TP, issued on June 19, 2003, that such a finding would cause this Commission to “conclude that the tariff offerings are unfair, anticompetitive, or discriminatory.”  2003 Order at p. 21-22.  

Section 364.09 prohibits giving a rebate or special rate or receiving from any person a greater or lesser compensation for any service rendered that it charges “any other person for doing a like and contemporaneous service with respect to communication by telephone under the same or substantially the same circumstances and conditions.”  The language in 364.09, “except as authorized in this chapter,” once again merely allows an ILEC to meet a competitive offer for nonbasic services as provided in 364.051.  Accordingly 364.09 which does not permit “reasonable” discrimination among similarly situated customers, still has continuing application to promotional offers in connection with stand alone basic service.  Section 364.10(1) makes it unlawful to give “any undue or unreasonable preference or advantage to any person to subject any particular person or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever.”  This subsection provides no exception for “reasonable” discrimination among similarly situated customers, and has continuing viability with respect to any promotional offers that target stand alone basic service customers.

10.  Section 364.051(5) provides that “[n]othing contained in this section shall prevent the local exchange telecommunications company from meeting offerings by any competitive provider of the same, or functionally equivalent, nonbasic services in a specific geographic market or to a specific customer by deaveraging the price of any nonbasic service, packaging nonbasic services together or with basic services, using volume discounts and term discounts, and offering individual contracts.  However, the local exchange telecommunications company shall not engage in any anticompetitive act or practice, nor unreasonably discriminate among similarly situated customers.”  The tariff itself indicates that Verizon may offer its promotional benefits to any residential customer in any part of its service territory without any attempt to show that its offerings will not result in unreasonable discrimination among similarly situated customers.  The PAA Order, while acknowledging that different customers may receive different valued benefits under the tariff, asserts that the pricing scheme is designed to allow Verizon to respond to customers who may not be similarly situated in terms of having the same competing offers.  In other words, Verizon may offer the same promotional benefits to customers who have the same competing offers.

The Commission addressed many of the same issues that have arisen in the Verizon promotional tariff in Order No. PSC-03-0726-PAA-TP, issued June 19, 2003, in consolidated Docket Nos. 020119-TP, In Re:  Petition for Expedited review and cancellation of BellSouth Telecommunications, Inc.’s Key Customer promotional tariffs and for investigation of BellSouth’s promotional pricing and marketing practices, by Florida Digital Network, Inc., 020578-TP, In Re:  Petition for Expedited review and cancellation of BellSouth Telecommunications, Inc.’s Key Customer promotional tariffs by Florida Competitive Carriers Association, and 021252-TP, In Re:  Petition for Expedited review and cancellation or suspension of BellSouth Telecommunications, Inc.’s Key Customer tariff filed 12/16/02, by Florida Digital Network, Inc.  In this order, the Commission addressed the issue of geographic targeting under 364.051(5)(a)2., and stated that this subsection allowed BellSouth to meet competitors’ offerings in a specific market or to a specific customer as long as it does not engage in any anticompetitive act or practice, or unreasonably discriminate among similarly situated customers.  Order No. PSC-03-0726-FOF-TP, issued June 19, 2003, (2003 Order) at p.9.  In the 2003 Order, the Commission addressed the discrimination of similarly situated customers.  2003 Order at p. 14.  The Commission went on to find that BellSouth customers in different wire centers face different levels of competition, and that similarly situated customers are those for whom BellSouth faces competition from rivals offering substitute services.  Further, the Commission found that BellSouth customers in wire centers with little or no competition would not be similarly situated to BellSouth customers in wire centers where competition is vigorous.  The same competitive circumstances would not apply.  In the case of the Verizon promotional tariff, different levels of competition in different geographic centers are not utilized to determine whether customers are similarly situated.  Rather, with variable offers and unidentified benefits, and no way of determining the similarity of the situation and correlation of offers to similar customers, there is no effective way of confirming that the tariff is being applied in the same manner to similarly situated customers.

11.  The Commission acknowledged that BellSouth has voluntarily initiated a ten-day waiting period after a customer leaves BellSouth for a competitor before any type of win-back activity is implemented.  June 2003 Order at p. 41.  The Commission also affirmed its prior finding in Order No. PSC-02-0875-PAA-TP, issued June 28, 2002, prohibiting BellSouth from including any marketing information in its final bills sent to customers who have switched providers.  There are no similar provisions in the Verizon tariff with respect to a waiting period or including marketing information in a final bill sent to customers who have switched providers.  


12.  With respect to sharing of information, the Commission adopted the FCC’s position that there is no prohibition against an ILEC initiating retention marketing as long as the information regarding a customer switch is obtained through independent retail means.  2003 Order at p.45.  Ultimately, the Commission affirmed its previous finding contained in Order No. PSC-02-0875-PAA-TP, issued June 28, 2002, prohibiting BellSouth’s wholesale division from sharing information with its retail division, such as informing the retail division when a customer is switching from BellSouth to a CLEC.  There is no such provision in the Verizon tariff and, accordingly, the Verizon tariff is deficient in this regard.  This is a matter of great concern, since in the vast majority of cases, Verizon would only become aware of a customer switch through a number porting request.  This is still a concern in spite of the fact that the Verizon tariff indicates that it will only market its promotional benefits to customers who contact them.

13.  It should be noted that the Commission placed two conditions on Verizon’s permanent promotional tariff.  The first condition requires Verizon to provide Staff with one-day, advance written notice of each promotional offer made during 2006.  The purpose of this condition is to enable Staff to judge any customer complaints that may be filed with the Commission.  The second condition requires Verizon to provide semi-annual tracking reports during 2006, by individual promotion and in total, showing the number offers made, the number of offers accepted, and the average dollar benefit provided to customers.  Tracking reports are due on July 31, 2006, and January 31, 2007.  Neither one of these conditions will enable Staff to determine whether Verizon is offering similar promotions to similarly situated customers.

14.  As set forth above with particularity, the Verizon tariff is both anticompetitive and discriminatory in violation of Sections 364.3381(3), 364.01(4)(a), (c) and (g), 364.08, 364.09, 364.10(1), and 364.051(5)(e)2.,(b), and (c).  Both the Staff recommendation and the PAA Order expressly state that the Verizon permanent promotional tariff offering is primarily as a retention strategy to address a high rate of residential access line loss, especially to the incumbent cable company.  Two of the FCTA’s members, Comcast Phone of Florida, LLC d/b/a Comcast Digital Phone and Bright House Networks, LLC, are certificated CLECs offering voice communications service in direct competition with Verizon in its service territory.  Accordingly, the Verizon promotional tariff is expressly targeting these two FCTA members.  The Verizon permanent promotional tariff has been in effect since February 11, 2006, and constitutes an immediate threat on the part of Verizon of obtaining existing and potential customers from Bright House Networks and Comcast and retaining Verizon customers who wish to switch to Bright House Networks and Comcast, in a discriminatory and anticompetitive manner in violation of the previously cited provisions of Chapter 364, Florida Statutes.  Both Bright House Networks and Comcast are threatened with and will immediately suffer irreparable loss of customers and economic harm, and , indeed may be presently suffering injury in fact.

15.  If the Verizon permanent promotional tariff is permitted to remain in effect during the pendency of this proceeding, and during the monitoring period addressed in the two conditions placed on the tariff, irreparable harm and damage will already have been done.  
16.  The FCTA has a substantial interest in this proceeding in that its substantial interests are subject to determination or will be affected by this proceeding.


17.  Allowing Verizon’s permanent promotional tariff to remain in effect will inflict immediate and/or imminent injury in fact on the FCTA’s members.

18.  The FCTA’s substantial injury is of a type or nature which this proceeding is designed to protect.


19.  A substantial number of the FCTA’s members are substantially affected by the Verizon permanent promotional tariff.


20.  The subject matter of the proposed actions is within the FCTA’s general scope of interest and activity, and the relief requested by the FCTA, i.e., and order canceling or suspending Verizon’s permanent promotional tariff is the type of relief appropriate for the FCTA to receive on behalf of its members.

21.  The rights and interests of FCTA’s members cannot be adequately represented by any other party in this docket.  The FCTA’s participation in this docket will not unduly delay or prejudice the rights of other parties.

22.  The FCTA’s representation of its members in this docket will advance judicial efficiency by consolidating the participation of multiple FCTA members.

23.  Disputed issues of material fact include, but are not limited to the following:


(a)
Whether the tariff contemplates pricing below incremental cost.


(b)
Whether the Verizon permanent promotional tariff will be anticompetitive or 
unreasonably discriminate among similarly situated customers in the case of basic 
or nonbasic services offered to residential customers.


(c)
Whether Verizon is in fact losing a significant number of access lines.


(d)
Whether Verizon’s wholesale division is sharing information with its retail 
division.


(e)
Whether a substantial number of customers will call Verizon directly in order to 
switch service to another carrier or whether Verizon will use prohibited 
information and contact customers on an unsolicited basis.


(f)
Whether Verizon is the dominant provider and has market power in its service 
territory.

(g)
What promotional benefits are to be offered in addition to the promotional 
benefits described in the tariff.

(h)
What non-regulated products or services will be offered that have not been 
identified in the tariff.


(i)
What are the specific decision criteria, if any, that Verizon service representatives 
must follow before offering each promotion.


(j)
Whether the two conditions placed on the tariff in the PAA Order will be 

sufficient to prevent and enforce against anticompetitive and discriminatory 
behavior in violation of the relevant sections of Chapter 364.


WHEREFORE, for the foregoing reasons, the FCTA requests that the Commission grant expedited review, immediately suspend Verizon’s permanent promotional tariff during the pendency of this proceeding, permanently cancel Verizon’s permanent promotional tariff, and grant such further relief as this Commission deems appropriate. 


Respectfully submitted this 31st day of May, 2006.






s/Michael A. Gross





_______________________________







Michael A. Gross






Vice President, Regulatory Affairs






& Regulatory Counsel






Florida Cable Telecommunications Association






246 E. 6th Avenue






Tallahassee, FL 32303






Tel: 850/681-1990






Fax: 850/681-9676
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