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2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

o OOOO
Re:  Informational Filing Regarding Pro Forma Change Affecting Tower

Cloud, LLC, IXC Registration Code No. TK075

Dear Ms. Bayé:

" Tower Cloud, LLC (“Company™), a certified competitive telecommunications
carrier in Florida', by its attorneys, hereby notifies the Florida Public Service Commission that
its name has changed from “Tower Cloud, LLC” to “Tower Cloud, Inc.” as the result of a
conversion from a limited liability company to a corporation. It is the Company’s understanding
that no Commission approval is required to effectuate this name change. Company is submitting
this letter for the Commission’s information only and requests that it be retained in the
appropriate file so that the Commission’s records remain up to date and accurate. To the extent,
however, that Commission approval is required for the name change, Company hereby requests
that such approval be granted.

The Company is not serving any customers in Florida at this time, and therefore
requests waiver of any customer notice requirements the Commission may have as inapplicable.

A copy of the Company’s Amended Articles of Incorporation is attached as
Exhibit A, and a copy of the Company’s Amended Qualification to Do Business in Florida is

Company registered to provide Interexchange Telecommunications Service in Docket
No. 060403-TI on May 18, 2006.

Ny ISR R4 fet - . . og e o
COCUMENT NUMETH-CATE

10072 Nov—i 8

FPSC-COMMISSION CLERK

DCO1/BARKK/257280.1



KELLEY DRYE & WARREN tLp

Blanca S. Bayo
Qctober 31, 2006
Page Two

attached as Exhibit B. A set of stickers to update the contact information on the tariff on file is
included as per Commission practice.

The changes described in this notice will have no impact on public interest
considerations. The entity offering service to customers, Company, will not change, and there
will be no change to the rates, terms and conditions of the service it provides. Management and
operating personnel will not change and the contact person for both customers and the
Commission remains the same. In addition, the Company is not servicing have any customers in
Florida, so Florida consumers will not be impacted by this change.

Enclosed please find one original and seven (7) copies of this filing.
Additionally, please date stamp the duplicate of this filing and return in the self-addressed,
postage prepaid envelope provided. Thank you for your attention in this matter and please do
not hesitate to contact Katherine Barker Marshall at (202) 342-8519 if you have any questions or
concerns.

Respectfully submitted,

TOWER CLOUD, INC.

Jonathan E. Canis

Katherine Barker Marshall
KELLEY DRYE & WARREN LLP
3050 K Street NW, Suite 400
Washington, D.C. 20007

(202) 342-8400

Its Counsel
Enclosures
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Delaware ... .

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE DO HEREBY CERTIFY THAT THE ATTACHED IS A TRUE AND
CORRECT COPY OF THE CERTIFICATE OF CONVERSION OF A DELAWARE
LIMITED LIABILITY COMPANY UNDER THE NAME OF "TOWER CLOUD, LLC"
TO A DELAWARE CORPQORATION, CHANGING ITS NAME FROM "TOWER CLOUD,
LLC" TO "TOWER CLOUD, INC.", FILED IN THIS OFFICE ON THE
FOURTEENTH DAY OF SEPTEMBER, A.D. 2006, AT 8:13 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

Tt Soits b

Harriet Smith Windsor, Secretary of State

4148073 8100V AUTHENTICATION: 5042746

060851863 DATE: 09-15-06



TOWER CLOUD, LLC
CERTIFICATE OF CONVERSION
FROM A LIMITED LIABILITY COMPANY TO A

CORPORATION PURSUANT TO SECTION 265 OF
THE DELAWARE GENERAL CORPORATION LAW

1. Tho jurisdiction wherc Tower Clond, LLC, a limited liability company (the ‘Lumted
Liabzlity Company"™) was first formed is Delaware, o

2. The Junschchon of such Limited Lmbﬂlty Company mm:dlately pnor to filing thiz
Caitificate of Conversion s Delaware. .

3. -The date the Limited Liabﬁity Company was fitst formed s April 25, 2006.

4, The name of the Limited Liability Compa.ny mne&ataly prior to ﬁhng this Certificate of
Conversion is Tower Clond, LLC, .

5. ’I‘ha names of the Corporahon as set forth in the Certificate of Incorporatxon ie Tower
' Cloud, Inc

IN WITNESS WHEREOF, the undersighed being duly authorized to sign on behalf of

"+ the converting Lirnited Liability Company have executed this Cettificats as of the

day of September, 2006.

TOWER CLOUD, LLC

a A @1

Name: Sean P. Doherty
Title: Member, Boaxrd of Managets

State of Delaware
Secretary ofRi1%ate
- Division of Corporations
Delivered 08:15 PM 09/14/2006
: . FILED 08:13 pM 09/14/2006
° SRV 060851863, - 4148073 FILE
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State of Delaware
. Secretary of State
Division of Corporations
Delivered 08:15 PM 09/14/2006
FILED 08:13 M 09/14/2006

SRV 060651863 - 4148073 WCERTIFICATE OF INCORPORATION
~ OF
TOWER CLOUD, INC.

ARTICLE I
The name of this corporation is Tower Cloud, Inc. (“Corporation™).
ARTICLE I |

The addrcss of the rcglstered ofﬁce of this Corporatton in the State of Delaware is 2711
Centerville Road, Suite 400, in the City of Wilmington, County of New Castle. The name of its -
registered agent at such address is Corporation Service Company. :

ARTICLE I

The pature of the business or purposes to be conducted or promoted is to engage in any
lawful act or activity for which corporations may be organized under the General Corporation
Law of the State of Delaware (“General Corporation Law”).

ARTICLE IV

A..  Authorization of Stock. This Corporation is authorized to issue two classes of stock
to be designated, respectively, common stock and preferred stock. The total number of shares
that this Corporation is authorized to issue is twenty million (20,000,000). The total number of
shares of common stock authorized to be issued is fifteen million (15,000,000), par value
$0.0001 per share (the “Common Stock”). The total number of shares of preferred stock
authorized to be issued is five million (5,000,000), par value $0.0001 per share (the “Preferred
Stock™), of which four million five hundred twenty-five thousand eight hundred sixty-two
(4,525,862) shares are designated as “Series A Preferred Stock”.

B. Rights, Preferences and Restrictions of Preferred Stock. The rights, preferences,
privileges and restrictions granted to and imposed on the Preferred Stock are as set forth below in -
this Article IV(B).

1. - Dividend Provisions.

(a.) D1v1dend Preference. The holders of shares of Series A Preferred Stock
shall be entitled to receive dividends, out of any assets legally available therefor, prior and in
preference to any declaration or payment of any dividend (payable other than in Common Stock
or other securities and rights convertible into or entitling the holder thereof to recsive, directly or
indirectly, additional shares of Common Stock of this Corporation).on the Common Stock of this
Corporation, at the applicable Dividend Rate (as defined below), payable when, as and if
declared by the Board of Directors. Such dividends shall not be cumulative. The holders of the
outstanding Series A Preferred Stock can waive any dividend preference that such holders shall
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be entitled to receive under this Section 1 upon the affirmative vote or written consent of the
holders of at least two-thirds of the shares of Series A Preferred Stock then outstanding (voting
together as a single class and not as separate series, and on an as-converted basis). For purposes
of this subsection 1(a), “Dividend Rate” shall mean six percent (6%) of the Original Issue Price
per annum for each share of Series A Preferred Stock. For purposes of this Certificate of
Incorporation, “Original Issue Price” shall mean $2.32 per share for each share of the Series A
Preferred Stock (as adjusted for any stock splits, stock dividends, combinations, subdivisions,’
~ tecapitalizations or the like with respect to such Series A Preferred Stock).

(b.)  Participation. After payment of such dividends, any additional dividends
or (hstnbutxons shall be distributed among all holders of Common Stock and Series A Preferred
Stock in proportion to the number of shares of Common Stock that would be held by each such
holder if all shares of Series A Preferred Stock were converted to Common Stock at the then
effective conversion rate. .

2.  Liquidation Rights. -

(a:)) Preference. Inthe event of there are one or more Liquidation Events (as
defined below), either voluntary or involuntary, the holders of Series A Preferred Stock shall be
entitled to, prior and in preference to any distribution of the proceeds of such Liquidation Event
(the “Proceeds™) to the holders of Common Stock by reason of their ownership thereof, an
amount per share equal to the sum of the Original Issue Price for Series A Preferred Stock, plus
declared but unpaid dividends on such share. If, upon the occurrence of such event, the Proceeds
thus distributed among the holders of Series A Preferred Stock shall be insufficient to permit the
payment to such holders of the full aforesaid preferential amounts, then the entire Proceeds
legaily available for distribution shall be distributed ratably among the holders of Series A
Preferred Stock in proportion to the fusll preferential amount that each such holder is otherwise
entitled to receive under this subsection (a). .

(b.) Participation. Upon the completion of the distribution required by

_subsection (a) of this Section 2, the remaining Proceeds available for distribution to stockholders
shall be distributed among the holders of Series A Preferred Stock and Common Stock pro rata
based on the number of shares of Common Stock held by each (assuming full conversion of all
such Series A Preferred Stock) until, with respect to Series A Preferred Stock, such holders shall
have received the applicable Participation Cap (as defined below); thereafter, if Proceeds remain,
the holders of the Common Stock of this Corporation shall receive all of the remaining Proceeds
pro rata based on the number of shares of Common Stock held by each. For purposes of this
Certificate of Incorporation, “Participation Cap” shall mean an amount not to exceed $31.5
million, which includes amounts paid pursuant to subsection (a) of this. Section 2.

(c.) Maximum Aggregate Participation/Integration of Multiple Liquidation
Events/Deemed Conversion. Notwithstanding the above or anything else contained herein to the

contrary, each holder of shares of Series A Preferred Stock and Common Stock received in
conversion of the Series A Preferred Stock shall be entitled to receive, with respect to all
qumdanon Events, and any other distributions made by this Corporation with respect to its stock
in an aggregate amount up to, but not in excess of; the greater of (i) the amount that would be
distributed to such holder if such holder did not convert any Series A Preferred Stock into shares
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of Common Stock, or (ii) the aggregate amount that would be distributed to such holder if such
holder had converted all of his/her/its Series A Preferred Stock into shares of Common Stock
immediately prior to the first Liquidation Event (the “Maximum Distribution Amount”).

With respect to the foregomg, and notwithstanding the various other sections set forth above,
each such holder shall be deemed to have converted (regardless-of whether such holder actually
converted) such holder’s shares of Series A Preferred Stock into shares of Common Stock
immediately prior to the first Liquidation Event, if, as a result of an actual conversion
immediately prior to the first Liquidation Event, such holder would receive, in the aggregate with
respect to the distribution of Proceeds from all Liquidation Events combined, an amount greater
than the amount that would be distributed to such holder if such holder did not convert such

Series A Preferred Stock into shares of Common Stock 1mmedmtely prior to the first L1qu1datxon
Event.

If any such holder shall be deemed, at any time, to have converted their shares of Series A
Preferred Stock into Common Stock pursuant to this paragraph, then such holder (or assignee.
thereof) shall (i) not be entitled to receive any future distributions that would otherwise be made
to holders of Series A Preferred Stock that have not converted (or have not been deemed to have
converted) into shares of Common Stock, and (ii) refund and return to the Corporation, within
ten (10) days of the Corporation giving written notice and demand therefore, any “Excess
Proceeds” that may have been previously distributed to such holder. For the purposes of the
foregoing, the term “Excess Proceeds” shall mean and refer to that amount of Proceeds from
Liquidation Events that exceeds the Maximum Distribution Amount {(as defined above).

(d)  Liquidation Event. For purposes of this Section 2, a “Liquidation Event”
shall include (A) the closing of the sale, transfer or other disposition of all or substantially all of
this Corporation’s assets, (B) the consummation of the merger or consolidation of this
Corporation with or into another entity (except a merger, consolidation or reorganization in
which the bolders of capital stock of this Corporation immediately prior to such merger or
consolidation continue to hold at least 50% of the voting power of the capital stock of this

- Corporation or the surviving or acquiring entity or any affiliate of the acquiring entity), (C) the
closing of the transfer (whether by merger, consolidation or reorganization or otherwise), in one
transaction or a series of related transactions, to a person or group of affiliated persons (other
than an underwriter of this Corporation’s securities), of this Corporation’s outstanding securities
if; after such closing, such person or group of affiliated persons would hold 50% or more of the
outstanding voting stock of this Corporation (or the surviving or acquiring entity) or (D) a
liquidation, or dissolution of this Corporation; provided, however, that a transaction shall not
constitute a Liquidation Event if its sole purpose is to change the state of this Corporation’s
incorporation or to create a holding company that will be owned in substantially the same
proportions by the persons who held t}us Corporation’s securities immediately prior to such
transaction.

(¢) Non-Cash Consideration. In any Liquidation Event, if Proceeds received
by this Corporation or its stockholders is other than cash, its value will be deemed its fair ma:ket
value, as determined in good faith by the Board of Directors.
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3. Redemption.

() Ifnot less than two-thirds of the then outstanding Series A Preferred Stock
submits a written request to the Corporation at any time after September-15, 2012 that all of the
then outstanding Series A Preferred Stock be redeemed, then within ninety (90) days after the
receipt by this Corporation of such written request, this Corporation shall, to the extent it may
lawfully do so, redeem in three (3) annual installments (each payment date being referred to
herein as a “Redemption Date”) the then outstanding shares of Series A Preferred Stock by
paying in cash therefor a sum per share equal to the applicable Original Issue Price for such
shares of Series-A Preferred Stock plus all declared but unpaid dividends on such shares (the
“Redemption Price”). The number of shares of Series A Preferred Stock that this Corporation
shall be required to redeem on any one Redemption Date shall be equal to the amount
determined by dividing (i) the aggregate number of shares of Series A Preferred Stock
outstanding immediately prior to such Redemption Date by (ii) the number of remaining
Redemption Dates (including the Redemption Date to which such calculation applies). Any
redemption of Series A Preferred Stock effected pursuant to this subsection 3(a) shall be made
on a-pro rata basis among the holders of Series A Preferred Stock in propertion to the aggregate
Redemption Price of each such holder of Series A Preferred Stock would otherwise be entitled to
receive on the applicable Redemption Date.

(b.)  Atleast fifteen (15) but no more than thirty (30) days prior to each
Redemptlon Date, written notice shall be mailed, first class postage prepaid, to each holder of
record (at the close of business on the business day next preceding the day on which notice is
given) of Series A Preferred Stock, at the address last shown on the records of this Corporation
for such holder, notifying such holder of the redemption to be effected on the applicable
" Redemption Date, specifying the number of the shares of Series A Preferred Stock to be,
redeemed from such bolder, the Redemption Price and the place at which payment may be
obtained and calling upon such holder to surrender to this Corporation, in the manner and at the
place designated, his, her or its certificate or certificates representing the shares to be redeemed
(tbe “Redemption Notice”), Except as provided in subsection (3)(c), on or after each
Redemption Date, each holder of Series A Preferred Stock on such Redemption Date shall
surrender to this Corporation the certificate or certificates representing such shares, in the
manner and at the place designated in the Redemption Notice; and theéreupon the applicable
Redemption Price of such shares shall be payable to the order of the person whose name appears
on such certificate or certificates as the owner thereof and each surrendered certificate shall be
cancelled, In the event less than all the shares represented by any such certificate are redeemed, a
new certificate shall be issued representing the unredeemed shares.

(c) From and after each Redemption Date, unless there shall have been a
default in payment of the Redemption Price, all rights of the holders of shares of Series A
Preferred Stock designated for redemption on such Redempﬁon Date in the Redemption Notice
as holders of Series A Preferred Stock (except the right to receive the applicable Redemption
Price without interest upon surrender of their certificate or certificates) shall cease with respect to
such shares, and such shares shall not thereafter be transferred on the books of this Corporation
or be deemed to be outstanding for any purpose whatsoever. If the funds of this Corporation
Jegally available for redemption of shares of Series A Preferred Stock on a Redemption Date are
* insufficient to redeem the total number of shares of Series A Preferred Stock to be redeemed on
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such date, those funds that are legally available will be used to redeem the maximum possible
number of such shares ratably among the holders of such shares to be redeemed in proportion to
the aggregate Redemption Price that each such holder would be entitled to receive pursuant to
Section 3(a). The shares of Series A Preferred Stock not redeemed shall remain outstanding and
entitled to all the rights and preferences provided herein. At any time thereafter when additional
funds of this Corporation are legally available for the redemption of shares of Series A Preferred
Stock, such funds will immediately be used to redeem the balance of the shares that this
Corporation has become obliged to redeem on any Redemption Date but that it has not
redeemed.

4. ‘ Conversion.

The holders of the Series A Preferred Stock shall have conversion rights as
follows (the “Conversion Rights™): '

(a) Rightto Convert. Each share of Series A Preferred Stock shall be
convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of this Corporation or any transfer agent for such stock, into such-number of
fully paid and nonassessable shares of Common Stock as is determined by dividing the
applicable Original Issue Price for such series by the applicable Conversion Price for such series
(the conversion rate for Series A Preferred Stock into Common Stock is referred to herein as the
“Conversion Rate” for such series), determined as hereafter provided, in effect on the date the
certificate is surrendered for conversion. The ihitial “Conversion Price” per share for Series A
Preferred Stock shall be $2.32; provided, however, that the Conversion Price for the Series A
Preferred Stock shall be subject to adjustment as set forth in subsection 4(d).

. (b.) Automatic Conversion. Each share of Series A Preferred Stock shall
automatically be converted into shares of Common Stock at the Conversion Rate at the time in
effect for such series of Series A Preferred Stock immediately upon the earlier of (i) the closing
of a firm commitment underwritten public offering of this corporation’s Common Stock pursuant
to a registration statement on Form S-1 under the Securities Act of 1933, as amended, the public
offering price of which is not less than $10.00 per share (as adjusted for any stock splits, stock
dividends, combinations, subdivisions, recapitalizations or the like) and $25,000,000 (before
deduction of underwriters” commissions and expenses) in the aggregate (a “Qualified Public
Offering”) or (ii) the date specified by written consent or agreement of the holders of not less
than two-thirds of the then outstanding shares of Series A Preferred Stock (voting together as a
single class, and on an as-converted basis).

. {(c.) - Mechanics of Conversion, Before any holder of Series A Preferred Stock
shall be entitled to voluntarily convert the same into shares of Common Stock, he, she or it shall
surrender the certificate or certificates therefor, if any, duly endorsed, at the office of this
Corporation or of any transfer agent for the Series A Preferred Stock, and shall give written
notice to this Corporation at its principal corporate office, of the election to convert the same and

- shall state therein the name or names in which the certificate or certificates, if any, for shares of
Common Stock are to be issued. This Corporation shall, as soon as practicable thereafter, issue
and deliver at such office to.such holder of Series A Preferred Stock, or to the nominee or
nominees of such holder, a certificate or certificates for the number of shares of Common Stock
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to which such holder shall be entitled as aforesaid. Such conversion shall be deemed to have
been made immediately prior to the close of business on the date of such surrender of the shares
of Series A Preferred Stock to be converted, and the person or persons entitled to receive the
shares of Common Stock issuable upon such conversion shall be treated for all purposes as the
record holder or holders of such shares of Common Stock as of such date. If the conversion is in
connection with an underwritten offering of securities registered pursuant to the Securities Act of
1933, as amended, the conversion may, at the option of any holder tendering Series A Preferred
Stock for conversion, be conditioned upon the closing with the underwriters of the sale of
-securities pursuant to such offering, in which event the persons entitled to receive the Common
Stock upon conversion of the Series A Preferred Stock shall not be deemed to have converted
such Series A Preferred Stock until immediately prior to the closing of such sale of securities, If
the conversion is in connection with Automatic Conversion provisions of subsection 4(b)(ii)
above, such conversion shall be deemed to have been made on the conversion date described in
the stockholder consent approving such conversion, and the persons entitled to receive shares of
Common Stock issuable upon such conversion shall be treated for all purposes as the record
_holders of such shares of Common Stock as of such date.

(d) Conversion Price Adjustments of Preferred Stock for Certain Dilutive
Issuances, Spl;ts and Combinations. The Conversion Price of the Series A Preferred Stock shall
be subject to adjustment from time to time as follows:

@) (A) If this Corporation shall issue, on or after the date upon which
this Centificate of Incorporation is accepted for filing by the Secretary of State of the State of
Delaware (the “Filing Date”), any Additional Stock (as defined below) without consideration or
for a consideration per share less than the Conversion Price applicable to Series A Preferred
Stock in effect immediately prior to the issuance of such Additional Stock, the Conversion Price
for such series in effect immediately prior to each such issuance shall forthwith (except as
otherwise provided in this clause (i)) be adjusted to a price determined by multiplying such
Conversion Price by a fraction, the numerator of which shall be the number of shares of
Common Stock Outstanding (as defined below) immediately prior to such issuance plus the
number of shares of Common Stock that the aggregate consideration received by this
. Corporation for such issuance would purchase at stich Conversion Price; and the denominator of
which shall be the number of shares of Common Stock Outstanding (as defined below) -
immediately prior to such issuance plus the number of shares of such Additional Stock. For
purposes of this Section 4(d)(i}(A), the term “Common Stock Outstanding” shall mean and
include the following: (1) outstanding Common Stock, (2) Coramon Stock issuable upon
conversion of outstanding Preferred Stock, (3) Common Stock issuable upon.exercise of
outstanding stock options and (4) Common Stock issuable upon exercise (and, in the case of
warrants to purchase Preferred Stock, conversion) of outstanding warrants. Shares described in
(1) through (4) above shall be included whether vested or unvested, whether contingent or non-
contingent and whether exercisable or not yet exercisable.

» (B)  No adjustment of the Conversion Price for the Series A
Preferred Stock shall be made in an amount less than one cent per share, provided that any
adjustments that are not required to be made by reason of this sentence shall be carried forward
and shall be either taken into account in any subsequent adjustment made prior to three (3) years
from the date of the event giving rise to the adjustment being carried forward, or shall be made at
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the end of three (3) years from the date of the event giving rise to the adjustment being carried
forward. Except to the limited extent provided for in subsections (E)(3) and (E)(4), no
adjustment of such Conversion Price pursuant to this subsection 4(d)(i) shall have the effect of
increasing the Conversion Pnce above the Conversxon Price in effect immediately prior to such
adjustment.

(C) Inthe case of the issuance of Additional Stock for cash, the
‘consideration shall be deemed to be the amount of cash paid therefor before deducting any
reasonable discounts, commissions or other expenses allowed, paid or incurred by this
Corporation for any underwriting or otherwise in connection with the issuance and sale thereof.

- (D) Inthe case of the issuance of the Additional Stock fora
consideration in whole or in part other than cash, the consideration other than cash shall be
deemed to be the fair market vaiue thereof as determmed by the Board of Directors irrespective
of any accounting treatment. .

(E) In the case of the issuance of options to purchase or rights
to subscribe for Common Stock, securities by. their terms convertible into or exchangeable for
Common Stock or options to purchase or rights to subscribe for such convertible or
exchangeable securities, the following provisions shall apply for purposes of determining the
number of shares of Additional Stock issued and the consxderatmn paid therefor:

‘ (1) The aggregate maximum number of shares of
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to
exercisability, including without limitation, the passage of time, but without taking into account
potential antidilution adjustments) of such options to purchase or rights to subscribe for Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for
a consideration equal to the consideration (determined in the manner provided in subsections
4(d)(iXC) and (d)(;)(D)), if any, received by this Corporation upon the issuance of such options
or rights plus the minimum exercise price provided in such options or rights (without taking into
account potential antidilution adjustments) for the Common Stock covered thereby. -

(2)  The aggregate maximum number of shares of
Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, without limitation, the passage of time,
but without taking into account potential antidilution adjustments) for, any such convertible or
exchangeable securities or upon the exercise of options to purchase or rights'to subscribe for
.such convertible or exchangeable securities and subsequent conversion or exchange thereof shall
be deemed to have been issued at the time such securities were issued or such options or rights
were issued and for a consideration equal to the consideration, if any, received by this
Corporation for any such securities and related options or rights (excluding any cash received on
atcount of accrued interest or accrued dividends), plus the minimum additional consideration, if
any, to be received by this Corporation (without taking into account potential antidilution
adjustments) upon the conversion or exchange of such securities or the exercise of any related
options or rights (the consideration in each case to be determined in the manner provided in
subsections 4(d)(1)(C) and (d)(iXD)).

7 : 12720983



(3)  Inthe event of any change in the number of shares
of Common Stock deliverable or in the consideration payable to this Corporation upon exercise
of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securities, the Conversion Price of the Series A Preferred Stock, to the extent in
any way affected by or computed using such options, rights or securities, shall be recomputed to
reflect such change, but no further adjustment shall be made for the actual issuance of Common
~ Stock or any payment of such consideration upon the exercise of any such options or nghts or
the conversion or exchange of such securities.

(4). Upon the expiration of any such options or rights,
the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable securities, the Conversion Price of the Series -
A Preferred Stock, to the extent in any way affected by or computed using such options, rights or
securities or options or rights related to such securities, shall be recomputed to reflect the
issuance of only the number of shares of Common Stock (and convertible or exchangeable
securities that remain in effect) actually issued upon the exercise of such options or rights, upon
the conversion or exchange of such secun’ues or upon the exercise of the options or rights related
to such securities.

' (5)  The nrumber of shares of Additional Stock deemed
issued and the consideration deemed paid therefor pursuant to subsections 4(d)())(E)(1) and (2)
shall be appropriately adjusted to reflect any change, termination or expiration of the type
described in either subsection 4(d)YGNE)(3) or (4).

(iiy “Additional Stock” shall mean any shares of Common Stock issued.
(or deemed to have been issued pursuant to subsection 4(d)(i)(E)) by this Corporation on or after
the Filing Date other than:

(A). -Common Stock issued pursuani to a transaction described
in subsection 4(d)(iii) hereof; : :

@) w tol, ,425,000 shares of Common Stock issued to
employees, directors, consultants and other service providers for the primary purpose of
* soliciting or retaining their services pursuant to plans or agreements approved by this
Corporation’s Board of Directors (excluding from such 1,425,000 shares of Common Stock,
shares repurchased by this Corporation at cost or fair market value and thereafter reissued);

' ©) Common Stock issued pursuant to a Qualified Public -
Offering; ' :

(D) Common Stock issued pursuant to the conversion or
exercise of convertible or exercisable securities outstanding on the Filing Date or Common Stock
issued upon conversion of shares of Preferred Stock;

(E) Common Stock issued in connection with a bona fide

business acquisition of or by this corporation, whether by merger, consolidation, sale of assets,
sale or exchange of stock or otherwise;
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(F)  Common Stock issued or deemed issued pursuant to
subsection 4(d)(i)(E) as a result of a decrease in the Conversion Price of Preferred Stock
resulting from the operation of this Section 4(d);

. (G)- Common Stock issued to pérsons or entities with which .this
Corporation has business relationships, prowded such issuances are for other than primarily
eqmty ﬁna.ncmg purposes; of

() Common Stock that is issued with the approval of the
holders of not less than two-thirds of the then outstanding shares of Series A Preferred Stock and.
provided that such holders of Series A Preferred Stock speclﬁcally agree that such Common
Stock shall not be deemed “Additional Stock”. :

) (iii) In the event this Corporation should at any time or from time to time
after the Filing Date fix a record date for the effectuation of a split or subdivision of the
outstandmg shares of Common Stock or the determination of holders of Common Stock entitled
to receive a dividend or other distribution payable in additional shares of Common Stock or other
securities or rights convertible into, or entitling the holder thereof to receive directly or
indirectly, additional shares of Common Stock (hereinafter referred to as “Common Stock
Equivalents™) without paymerit of any consideration by such holder for the additional shares of
Common Stock or the Common Stock Equivalents (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of
the Series A Preferred Stock shall be appropriately decreased so that the number of sha.res of
Common Stock issuable on conversion of each share of such series shall be increased in °
proportion to such increase of the aggregate of shares of Common Stock outstanding and those
issuable with respect to such Common Stock Equivalents with the number of shares issuable
with respect to Common Stock Equivalents determined from time to time in the manner provided

_for deemed issuances in subsection 4(d)(i)(E).

(iv) If the number of shares of Common Stock outstanding at any time
after the Filing Date is decreased by a combination of the outstanding shares of Common Stock,
then, following the record date of such combination, the Conversion Price for the Series A
Preferred Stock shall be appropriately increased so that the number of shares of Commeon Stock

issuable on conversion of each share of such series shall be decreased in proportion to such
decrease in outstanding shares.

(e.)  Other Distributions. In the event this Corporation shall declare 2
distribution payable in securities of other persons, evidences of indebtedness issued by this
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred
to in subsection 4(d)(iii), then, in each such case for the purpose of this subsection 4(e),the
holders of the Series A Preferred Stock shall be entitled to a proportionate share of any such
distribution as though they were the holders of the number of shares of Common Stock of this
Corporation into which their shares of Series A Preferred Stock are convertible as of the record
date fixed for the determination of the holders of Common Stock of this Corporation entitled to
receive such distribution.
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(f)  Recapitalizations. If at any time or from timé to time there shall be a

" recapitalization of the Common Stock (other than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Section 4 or in Section 2), provision shall be
made so that the holders of the Series A Preferred Stock shall thereafter be entitled to receive
upon conversion of the Series A Preferred Stock the number of shares of stock or other securities
or property of this Corporation or otherwise, to which a holder of Common Stock deliverable
upon conversion would have been entitled on such recapitalization. In any such case, appropriate
adjustment shall be made in the application of the provisions of this Section 4 with respect to the
rights of the holdeérs of the Series A Preferred Stock after the recapitalization to the end that the

" provisions of this Section 4 (including adjustment of the Conversion Price then in effect and the
number of shares purchasable upon conversion of the Series A Preferred Stock) shall be
applicable after that event as nearly equivalently as may be practicable. :

(2.) - No Fractional Shares and Certificate as to Adjustments.

(i) No fractional shares shall be 1ssued upon the conversion of any

share or shares of the Series A Preferred Stock and the aggregate number of shares of Common
. Stock to be issued to particular stockholders, shall be rounded down to the nearest whole share

and the Corporation shall pay in cash the fair market value of any fractional shares as of the time
when entitlement to receive such fractions is determined. Whether or not fractional shares would
be issuable upon such conversion shall be determined on the basis of the total number of shares
_ of Series A Preferred Stock the holder is at the time converting into Common Stock and the
number of shares of Common Stock issuable upon such conversion.

(i) Upon the occurrence of each adjustment or readjustment of the

Conversion Price of Series A Preferred Stock pursuant to this Section 4, this Corporation, at its

- expense, shall promptly compute such adjustment or readjustment in accordance with the terms
hereof arid prepare and furnish to each holder of Series A Preferred Stock a certificate setting
forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. This Corporation shall, upon the writien request at any time
of any holder of Series A Preferred Stock, furnish or cause to be furnished to such holder a like
certificate setting forth (A) such adjustment and readjustment, (B) the Conversion Price for
Series A Preferred Stock at the time in effect, and (C) the number of shares of Common Stock .
and the amount, if any, of other property that at the time would be received upon the conversion

" of a share of Series A Preferred Stock.

(h.) Notices of Record Date. In the event of any taking by this Corporation of
a record of the holders of any class of securities for the purpose of determining the holders
thereof who are entitled to receive any dividend (other than a cash dividend) or other
distribution, this Corporation shall mail to each holder of Series A Preferred Stock, at least ten
(10) days prior to the date specified therein, a notice specifying the date on which any such
record is to be taken for the purpose of such dividend or distribution, and the amount and
character of such dividend or distribution.

(i)  Reservation of Stock Issuable Upon Conversion. This Corporation shall at

all times reserve and keep available out of its authorized but unissued shares of Common Stock,
solely for the purpose of effecting the conversion of the shares of the Series A Preferred Stock,
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such number of its shaxes of Common Stock as shall from time to time be sufficient to effect the

conversion of all dutstanding shares of the Series A Preferred Stock; and if at any time the
number of authorized but unissued shares of Common Stock shall not be sufficient to effect the
conversion of all then outstanding shares of the Series A Preferred Stock, in addition to such
other remedies as shall be available to the holder of such Series A Preferred Stock, this
Corporation will take such corporate action as may, in the opinion of its counsel, be necessary to
increase its authorized but unissued shares of Common Stock to such number of shares as shall
be sufficient for such purposes, including, without limitation, engaging in best efforts to obtain
the requisite stockholder approval of any necessary amendment to this Cert:ﬁcate of
Incorporation.

. . (4.)° Notices. Any notice required by the provisions of this Scction 4 to be
given to the holders of shares of Series A Preferred Stock shall be deemed given if deposited in
the United States mail, postage prepaid, or if sent by facsimile or delivered personally by hand or
nationally recognized courier and addressed to each holder of record at such holder’s address or

facsimile number appearing on the books of this Corporaﬁon ~

(k) Waiver of Adjustment to Conversion Price. Notwithstanding anythmg
herein to the contrary, afy downward adjustiment of the Conversion Price of any series of Series

A Preferred Stock may be waived, either prospectively or retroactively and either generally or in
a particular instance, by the consent or vote of the holders of not less than two-thirds of the
outstanding shares of Series A Preferred Stock. Any such waiver shall bind all future holders of
shares of Series A Preferred Stock.

5. Voting Rights.

(a)  General Voting Rights. The holder of each share of Series A Preferred
Stock shall have the right to one vote for each share of Common Stock into which such Series A
Preferred Stock could then be converted, and with respect to such vote, such holder shail have
full voting rights and powers equal to the voting rights and powers of the holders of Common
Stock, and shall be entitled, notwithstanding any provision hereof, to notice of any stockholders’
meeting in accordance with the Bylaws of this Corporation, and except as provided in subsection
5(b) below with respect to the election of directors by the separate class vote of the holders of
Common Stock, shall be entitled to vote, together with holders of Common Stock, with respect
to any question upon which holders of Common Stock have the right to vote. Fractional votes
shall not, however, be permitted and any fractional voting rights available on an as-converted
basis (after aggregating all shares into which shares of Series A Preferred Stock held by each
holder could be converted) shall be rounded to the nearest whole number (with one-half being
rounded upward).

(b))  Voting for the Election of Directors. The Board of Directors shall initially . .

consist of five (5) directors. For so long as 1,000,000 shares (as adjusted for any stock splits,
stock dividends, combinations, subdivisions, recapitalizations or the like) of Series A Preferred
Stock originally issued remain outstanding, the holders of such shares of Series A Preferred
Stock shall be entitled to elect two (2) directors of this Corporation at any election of directors.
The holders of outstanding Common Stock shall be entitled to elect two (2) directors of this
Corporation at any election of directors. The holders of Series A Preferred Stock and Common
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. Stock (voting together as a single class and not as separate series, and on an as-converted basis)

shall be entitled to elect any remaining directors of this Corporation.

Notwithstanding the provisions of Section 223(a)(1) and 223(a)(2) of the General
Corporation Law, any vacancy, including newly created directorships resulting from any
increase in the authorized number of directors or amendment of this Certificate of Incorporation,
and vacancies created by removal or resignation of a director, may be filled by a majority of the _
directors then in office, though less than a quorum, or by a sole remaining director, and the
directors so chosen shall hold office until the next annual election and until their successors are
duly elected and shall qualify, unless sooner displaced; provided, however, that where such
vacancy occurs among the directors elected by the holders of a class or series of stock, the
holders of shares of such class or series may override the Board’s action to fill such vacancy by
(i) voting for their own designee to fill such vacancy at a meeting of the Company’s stockholders
or (ii) written consent, if the consenting stockholders hold a sufficient number of shares to elect
their designee at a meeting of the stockholders. Any director elected as provided in the
immediately preceding sentence hereof may be removed during the aforesaid term of office,
either with or without cause, by, and only by, the affirmative vote of the holders of the shares of
the class or series of stock entitled to elect such director or directors, given either at a special
meeting of such stockholders duly called for that purpose or pursuant to a written consent of
stockholders, and any vacancy thereby created may be filled by the holders of that class or series
of stock represented at the meeting or pursuant to written consent.

6. Status of Redeemed or Converted Stock.

In the event any shares of Series A Preferred Stock shall be redeemed or
converted pursuant to Section 3 or Section 4 hereof, the shares so redeemed or converted shall be
cancelled and shall not be issuable by this Corporation. The Certificate of Incorporation of this’
Corporation shall be appropriately amended to effect the corresponding reduction in this
Corporation’s authorized capital stock.

C. Common Stock. The rights, preferences, privileges and restrictions granted to and
imposed on the Common Stock are as set forth below in this Article IV(C).

1. Dlvldend Rxghts

Subject to the prior rights of holders of all classes of stock at the time outstandmg
having prior rights as to dividends, the holders of the Common Stock shall be entitled to receive,
when, as and if declared by the Board of Directors, out of any assets of this corporation legally
available therefor, any dividends as may be declared from time to time by the Board of Directors.

2. Liquidation Rights.

Upon the liquidation, dissolution or'winding up of this corporation, the assets of
this corporation shall be distributed as provided in Section 2 of Article IV(B) hereof.
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3. Voting Rights.

The holder of each share of Common Stock shall have the right to one vote for each such share,
and shall be entitled to notice of any stockholders® meeting in accordance with the Bylaws of this.
corporation, and shall be entitled to vote upon such matters and in such manner as may be
.provided by law. The number of authorized shares of Common Stock may be increased or
decreased (but not below the number of shares thereof then outstanding) by the affirmative vote
of the holders of a majority of the stock of this Corporation entitled to vote, irrespective of the
provisions of Section 242(b)(2) of the General Corporation Law.

" ARTICLEV

- Except as otherwise provided in this Certificate of Incorporation, in furtherance and not
in limitation of the powers conferred by statute, the Board of Directors is expressly authorized to
make, repeal; alter, amend and rescind any or all of the Bylaws of this Corporation.

ARTICLE VI

Subject to Article [V(B)(S)(b) above, the mimber of directors of this Cérporation shall be
determined in the manner set forth in the Bylaws of this corporation.

~ ARTICLE VIl

Elections of directors need not be by written ballot unless the Bylaws of this Corporation
shall so provide. ' :

ARTICLE VIII

Mecetings of stockholders may be held within or without the State of Delaware, as the
Bylaws of this Corporation may provide. The books of this Corporation may be kept (subject to
any provision contained in the statutes) outside the State of Delaware at such place or places as
may be designated from time to time by the Board of Directors or in the Bylaws of this
Corporation.

ARTICLE IX

‘A director of this Corporation shall not be personally liable to this Corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, except for liability
(i) for any breach of the director’s duty of loyalty to this Corporation or its stockholders, (ii) for
acts or omissions not in good faith or that involve intentional misconduct or a2 knowing violation
of law, (iii) under Section 174 of the General Corporation Law, or (iv) for any transaction from
which the director derived any improper personal benefit. If the General Corporation Law is
- amended afier approval by the stockholders of this Article IX to authorize corporate action
further eliminating or limiting the personal liability of directors, then the liability of a director of
this Corporation shall be eliminated or limited to the fullest extent permitted by the General
Corporation Law as so amended. '
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Any repeal or modification of the foregoing provisions of this Article IX by the
stockholders of this Corporation shall not adversely affect any right or protection of a director of
this Corporation existing at the time of, or increase the liability of any director of this
Corporation with respect to any acts or omissions of such director occurrmg prior to, such repeal
or modification.

ARTICLEX

To the fullest extent permitted by applicable law, this Corporation is authorized to
provide indemnification of (and advancement of expenses to) agents of this Corporation (and any
other persons to which General Corporahon Law permits this corporation to provide
~ indemnification) through Bylaw provisions, agreements with such agents or other persons, vote
of stockholders or disinterested directors or otherwise, in excess of the indemnification and
advancement otherwise permitted by Section 145 of the General Corporation Law, subject only
to limits created by applicable General Corporation Law (statutory or non-statutory), with
respect to actions for breach of duty to this Corporation, its stockholders, and others.

Any amendment, repeal or modification of the foregoing provisions of this Article X
shall not adversely affect any right or protection of a director, officer, agent, or other person
existing at the time of| or increase the liability of any director of this Corporation with respect to
any acts or omissions of such director, officer or-agent occurring pnor to, such amendment,
repeal or modification.

ARTICLE XI

In connection with repurchases by this Corporation of its Common Stock from
employees, officers, directors, advisors, consuliants or other persons performing services for this
Corporation or any subsidiary pursuant to agreements under which the Corporation has the
option to repurchase such shares at cost upon the occurrence of certain events, such as the
termination of employmcnt, Sections 502 and 503 of the California Corporations Code shall not

apply in all or in part with respect to such repurchases.

.ARTICLE X1I

. The name and mailing address of the incorporator is Teresa V. Pahl, Esq., Hanson,
Bridgett, Marcus, Vlahos & Rudy LLP, 425 Market Street, Suite 2600, San Francisco, CA
94105.

1, THE UNDERSIGNED, for the purpose of forming a corporation under the laws of the
State of Delaware, do make, file and record this Certificate, and do certify that the facts herein
stated are true, and I have accordingly hereunto set my hand this 14th day of September, 2006.

eresa V. Pahl, Esg., Incorporator
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