
KELLEY DRYE & WARREN LLP 

A LIMITED LIABILITY PARTNERSHIP 

3050 K STREET, N.W. 

SUITE 400 

WASHINGTON, D.C. 20007 
- 

(202) 342-8400 

NEW YORK, NY 

TYSONS CORNER, VA 

CHICAGO, IL 

STAMFORD, CT 

PARSIPPANY, N J  

- 
BRUSSELS, BELGIUM 

- 
AFFILIATE OFFICES 

MUMBAI, INDIA 

FACSl MI  LE 

( 2 0 2 )  342-8451 

www.kelleydrye.com 

K A T H E R I N E  E. B A R K E R  M A R S H A L L  

D I R E C T  L I N E :  (202 )  3 4 2 - 8 5 1 9  

E M A I L :  k b a r k e r @ k e l l e y d r y e . c o m  

October 3 1,2006 

VIA UPS 

Blanca S. Bay6 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

CXQ- 
Re: Informational Filing Regarding Pro Forma Change Affecting Tower 

Cloud, LLC, IXC Registration Code No. TKO75 

Dear Ms. Bay6: 

carrier in Florida’, by its attorneys, hereby notifies the Florida Public Service Commission that 
its name has changed from “Tower Cloud, LLC” to “Tower Cloud, Inc.” as the result of a 
conversion from a limited liability company to a corporation. It is the Company’s understanding 
that no Commission approval is required to effectuate this name change. Company is submitting 
this letter for the Commission’s information only and requests that it be retained in the 
appropriate file so that the Commission’s records remain up to date and accurate. To the extent, 
however, that Commission approval is required for the name change, Company hereby requests 
that such approval be granted. 

Tower Cloud, LLC (“Company”), a certified competitive telecommunications 

The Company is not serving any customers in Florida at this time, and therefore 
requests waiver of any customer notice requirements the Commission may have as inapplicable. 

A copy of the Company’s Amended Articles of Incorporation is attached as 
Exhibit A ,  and a copy of the Company’s Amended Qualification to Do Business in Florida is 

Company registered to provide Interexchange Telecommunications Service in Docket 
No. 060403-TI on May 18,2006. 
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attached as Exhibit B. A set of stickers to update the contact information on the tariff on file is 
included as per Commission practice. 

The changes described in this notice will have no impact on public interest 
considerations. The entity offering service to customers, Company, will not change, and there 
will be no change to the rates, terms and conditions of the service it provides. Management and 
operating personnel will not change and the contact person for both customers and the 
Commission remains the same. In addition, the Company is not servicing have any customers in 
Florida, so Florida consumers will not be impacted by this change. 

Enclosed please find one original and seven (7) copies of this filing. 
Additionally, please date stamp the duplicate of this filing and retum in the self-addressed, 
postage prepaid envelope provided. Thank you for your attention in this matter and please do 
not hesitate to contact Katherine Barker Marshall at (202) 342-85 19 if you have any questions or 
concems. 

Respectfully submitted, 

TOWER CLOUD, INC. 

Jonathan E. Canis” 
Katherine Barker Marshall 
KELLEY DRYE & WARREN LLP 
3050 K Street NW, Suite 400 
Washington, D.C. 20007 
(202) 342-8400 

Its Counsel 
Enclosures 
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!Delaware I 

9 i e  Erst State 

I ,  HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

D E L R R U Z  DO HEREBY CERTIFY THAT T B  ATTACHED I S  A TRUE AND 

CORRECT COPY OF THE CERTIFICATE OF CONVERSION OF A DELRWARE 

LIMITED L I A B I L I T Y  COMPANY UNDER THE NRME OF "TOWER CLOUD, LLC" 

TO A DELAWRRE CORPORATION, CHANGING I T S  NAME FROM "TOWER CLOUD, 

LLC" TO "TOFI?ER CLOUD, INC. 'I ,  FILED I N  THIS OFFICE ON THE: 

FOURTEENTH DAY OF SEPTEMBER, A . D .  2006, AT 8s13 O'CLOCK P . M .  

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

NEW CASTLE COUNTY RECORDER OF DEEDS. 

4148073 8100V 

060851 863 

Harriet Smith Windsor, Secretary of State 

AUTIBZNTICATION: SO42 74 6 

DATE: 09-25-06 



. .  

1. 

2. 

. 3. 

4. 

5. 

Tho jurisdiction whcrt Tower Cloud, LX, a limited liability compgny (the 'limited 
Lhbiliry Company'l) was first fomred is Debware. 

c m c  

The pamc of the Limited Liability Company immediateIypriot fo filing this Certihoste of 
Conversion is Tower Cloud, L1;C. ' 

* .  

The 'name o f  tlie Corpo~on as sat forth in the CeAtificste of  corporation is Tower 
Cloud, xnc. 

. .  

IN W I " E S s  wExFx(EOP, the undersigmd being duly authorized to sign on b&alf of : 
the COItverting L e t d  company have executed this Cettificatc'as ofthe. _. , 

day of September, 2006. 

TOWER CLOl.JP, LLC 

By: ' . . u G q  . . 
Name Sean P. GhGrty . \ 

. a  Title: Member, Board of ~ a n a g ~ h s  

* 

State of Maware 

&livered 08:15 .EM 09/14/2006 
E!ZLED 08:U EN 09/14/2006 

SRV 060851863. - 4148073 

%-- Ol&7BW&e 
. Division of CoqwratiMs 



Delaware 

I ,  HARRIET SMITH WINDSOR, SECR.ETARY OF STATE OF THE STATE OF 

DELAWARE DO iLErREBY CERTIFY THAT THE ATTACILeD IS A TRUE AhTD 

CORRECT COPY OF CERTIFICATE OF INCORPORRTION OF 'ITOWER CLOUD, 

INC."  FILED I N  THIS OFFICE ON THE EWVRTEEAEH DAY OF SEPTEMBER, 

A . D .  2006, AT 8s13 O'CLOCK P . M .  

A FILED COPY OF THSS CERTIFICATE HAS BEEN FORWARDED TO THE 

NEW CASTLE COUNTY ReCORDER OF DEEDS. 

a d  r*b 
Harriet Smith Windsor, Secretary of State 

4 2 4 8 0 7 3  8200V AUTHENTICATION: 5 0 4 2 7 4 6  

0 6 0 8 5 2  863 DATE: 09-15-06 
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state of 7 mu are 
sec.n=tary of S t a h  

Rivisian of CbrpzatiMs 
~~~ 08r15 AM 09/14/2006 

E’ILED O8r13 PM 09/14/2006 

OF 
TOWER CLOUD, INC. 

ARTICLE I 

The name of this corporation is Tower Cloud, Inc. (llCorporation”). 

ARTICLE 11 

The address of the registered office of this Corporation in the State of Delaware is 271 1 
Centerville Road, Suite 400, in the City of Wilmington, County of New Castle. The name of its ’ 

registered agent at such address is Corporation Service Company. 

ARTICLE III 

The nature of the business or purposes to be conducted or promoted is to engage in any 
lawful act or activity for which corporations may be organized under the General Corporation 
Law of the State of Delaware (“General Corporation Law”). 

i 

ARTICLE IV 

A. Authorization of Stock. This Corporation is authorized to issue two classes of stock 
to be designated, respectively, commonstock and preferred stock. The total number of shares 
that this Corporation is authorized to issue is twenty million (20,000,000). The total number of 
shares of common stock authorized to be issued is fifteen mitiion (15,000,000), par value 
$0.0001 per share@e “Common Stock”). The total number of shares of preferred stock 
authorized to be issued is five million (5,000,000), par value $0.0001 per share (the “Preferred 
Stock”), of which four million five hundred twenty-five thousand eight hundred sixty-two 
(4,525,862) shares are designated as ‘‘Series A Preferred Stock”. 

B. Ftights, Preferences and Restrictions of Preferred Stock; The rights, preferences, 
privileges and restrictions granted to and imposed on the Preferred Stock are as set forth below in 
this Article IV(B). 

1. Dividend Provisions. 

(a) Dividend Preference. The holders of shares of Series A Preferred Stock 
shall be entitled to receive dividends, out of any assets legally available therefor, prior and iq 
preference to any declaration or payment of any dividend (payable other than in Common Stock 
or other securities and rigatS convertible into or entitling the holder thereof to receive, directly or 
indirectly, additional shares of Common Stock of this Corporation) on the Common Stock of this 
Corporation, at the applicable Dividend Rate (as deked  below), payable when, as and if 
declared by the Board of Directors. Such dividends shall not be cumulative. The holders of the 
outstanding Series A Preferred Stock can waive any dividend preference that such holders shall 
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be entitled to receive under this Section 1 upon the affumative vote or written consent of the 
holders of at least two-thirds of the shares of Series A Preferred Stock then outstanding (voting 
together as a single class and not as separate series, and on an as-converted basis). For purposes 
of this subsection 1 (a), ‘?)bidend Rate” shall mean six percent (6%) of the Original Issue Price 
per mum for each share of Series A Preferred Stock. For purposes of this Certificate of 
Incorporation, ‘‘Original Issue Price” shall mean $2.32 per share €or each share of the Series A . 
Preferred Stock (as adjusted for any stock splits, stock dividends, combinations, subdivisions, 
recapitalizations or the like with respect to such Series A Preferred Stock). 

(b.) Participation. After payment of such dividends, any additional dividends 
or distributions shall be distributed among all holders of Common Stock and Series A Preferred 
Stock in proportion to the number of shares of Common Stock that would be held by each such 
holder if all shares of Series A Preferred Stock were converted to Common Stock at the then 
effective conversion rate. 

2. Liquidation Rights. 

(a) Preference. In the event of there are one or more Liquidation Events (as 
defined below), either voluntary or involuntary, the holders of Series A Preferred Stock shall be 
entitled to, prior and in preference to any distrit’bution of the proceeds of such Liquidation Event 
(the “Proceeds”) to the holders of Common Stock by reason of their ownership thereof, an 
amount per share equal to the sum of the Original Issue Price for Series A Preferred Stock, plus 
declared but unpaid dividends on such share. If, upon the occurrence of such event, the Proceeds 
thus distributed among the holders of Series A Preferred Stock shall be insufiicient to permit the 
payment to such holders of the full aforesaid preferential amounts, then the entire Proceeds 
legally available for distribution shall be W b u t e d  ratably among the holders of Series A 
Preferred Stock in proportion to the full preferential amount that each such holder is otherwise 
entitled to receive under this subsection (a). 

@.) Participation. Upon the completion of the distribution required by 
subsection (a) of this Section 2, the remaining Proceeds available for distribution to stockholders 
shall be distributed among the holders of Series A Preferred Stock and Common Stock pro rata 
based on the number of shares of Common Stock held by each (assuming full conversion of all 
such Series A Preferred Stock) until, with respect to Series A Preferred Stock, such holders shall 
have received the applicable Participation Cap (as defmed below); thereafter, if Proceeds remain, 
the holders of the Common Stock of this Corporation shall receive all of4he remaining Proceeds 
pro rata based on the number of shares of Common Stock held by each. For purposes of this 
Certificate of Incorporation, “Participation Cap” shall mean an amount not to exceed $3 1.5 
million, which includes amounts paid pursuant to subsection (a) of this Section 2. 

(c.) Maxi” Aggregate ParticiPsrtiodIntenation of Multinle Lhuidation 
EventdDeemed Conversion. Notwithstanding the above or anything else contained here,h to the 
contrary, each holder of shares of Series A Preferred Stock and Common Stock received in 
conversion of the Series A Preferred Stock shall be entitled to receive, with respect to all 
Liquidation Events, and any other distributions made by this Corporation with respect to its stock 
in an aggegate amount up to, but not in excess of, the greater of (i) the amount that would be 
distributed to such holder if such holder did not convert any Series A Preferred Stock into shares 
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of Common Stock, or (ii) the aggregate amount that would be distributed to such holder if such 
holder had converted all of his/her/its Series A Preferred Stock into shares of Common Stock 
immediately prior to the fmt Liquidation Event (the “Maximum Distribution Amount”). 

With respect to the foregoing, and notwithstanding the various other sections set forth above, 
each such holder shall be deemed to have converted (regardless of whether such holder actually 
converted) such holder’s shares of Series A Preferred Stock into shares of Common Stock 
immediately prior to the fvst Liquidation Event, if, as a result of an actual conversion 
immediately prior to the first Liquidation Event, such holder would receive, in the aggregate with 
respect to the distribution of Proceeds fkom all Liquidation Events combined, an amount greater 
than the amount that would be distributed to such holder if such holder did not convert such 
Series A Preferred Stock into shares of Common Stock immediately prior to the fist Liquidation 
Event. 

If any such holder shall be deemed, at any time, to have converted their shares of Series A 
Preferred Stock into Common Stock pursuant to this paragraph, then such holder (or assignee 
thereof) shall (i) not be entitled to receive any f h r e  distributions that would otherwise be made 
to holders of Series A Preferred Stock that have not converted (or have not been deemed to have 
converted) into shares of Common Stock, and (ii) refbnd and retum to the Corporation, within 
ten (10) days of the Corporation giving written notice and demand therefore, any “Excess 
Proceeds” that may have been previously distributed to such holder. For the purposes of the 
foregoing, the term “Excess Proceeds” shall mean and refer to that amount of Proceeds from 
Liquidation Events that exceeds the Maxi” Distribution Amount (as defined above). 

(d.) Liauidation Event. For purposes of this Section 2, a “Liquidation Event” 
shall include (A) the closing of the sale, transfer or other disposition of all or substantially all of 
this Corporation’s assets, (El) the consummation of the merger or consolidation of this 
Corporation with or into another entity (except a merger, consolidation or reorganization in 
which the holders of capital stock of this Corporation immediately prior to such merger or 
consolidation continue to hold at least 50% of the voting power of the capital stock of this 
Corporation or the surviving or acquiring entity or any affiliate of the acquiring entity), (C) the 
closing of the transfer (whether by merger, consolidation or reorganization or otherwise), in one 
transaction or a series of related transactions, to a person or group of affiliated persons (other 
than an underwriter of this Corporation’s securities), of this Corporation’s outstanding securities 
if; after such closing, such person or group of affiliated persons would hold 50% or more of the 
outstanding voting stock of this Corporation (or the surviving or acquiring entity) or 0) a 
liquidation, or dissolution of this Corporation; provided, however, that a transaction shall not 
constitute a Liquidation Event if its sole purpose is to change the state of this Corporation’s I 

I incorporation or to create a holding company that will be owned in substantially the same 
proportions by the persons who held this Corporation’s securities immediately prior to such 
transaction. I 

, 

(e.) Non-Cash Consideration. In any Liquidation Event, if Proceeds received 
by this Corporation or its stockholders is other than cash, its value will be deemed its fair market 
value, as determined in good faith by the Board of Directors. 
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. .  
3, Redemption. 

(a,) If not less than two-thirds of the then outstanding Series A Preferred Stock 
submits a written request to the Corporation at any time after September 15,2012 that all of the 
then outstanding Series A Preferred Stock be redeemed, then within ninety (90) days after the 
receipt by this Corporation of such written request, this Corporation shall, to the extent it may 
lawfully do so, redeem in three (3) annual installments (each payment date being referred to 
herein as a “Redemption Date”) the then outstanding shares of Series A Preferred Stock by 
paying in cash therefor a sum per share equal to the applicable Original Issue Price for such 
shares of Series A Preferred Stock plus all declared but unpaid dividends on such shares (the 
“Redemption Price”). The number of shares of Series A Prefened Stock that this Corporation 
shall be required to redeem on any one Redemption Date shall be equal to the amount 
determined by dividing (i) the aggregate number of shares of Series A Preferred Stock 
outstanding immediately prior to such Redemption Date by (6) the number of remaining 
Redemption Dates (including the Redemption Date to which such calculation applies). Any 
redemption of Series A Prefened Stock effected pursuant to this subsection 3(a) shall be made 
on a pro rata basis among the holders of Series A Preferred Stock in proportion to the aggregate 
Redemption Price of each such holder of Series A Prefened Stock would otherwise be entitled to 
receive on the applicable Redemption Date. 

4 

(b.) At least fifteen (1 5 )  but no more than thirty (30) days prior to each 
Redemption Date, written notice sWl  be mailed, first class postage prepaid, to each holder of 
record (at the close of business on the business day next preceding the day on which notice is 
given) of Series A Preferred Stock, at the address last shown on the records of this Corporation 
for such holder, notifying such holder of the redemption to be effected on the applicable 
Redemption Date, specifjhg the number of the shares of Series A Preferred Stock to be 
redeemed from such holder, the Redemption Price and the place at which payment may be 
obtained and calling upon such holder to surrender to this Corporation, in the manner and at the 
place designated, his, her or its certificate or certificates representing the shares to be redeemed 
(the “Redemption Notice”), Except as provided in subsection (3)(c), on or after each 
Redemption Date, each holder of Series A Preferred Stock on such Redemption Date shall 

. 

surrender to this Corporation the certificate or certificates representing such shares, in the 
m m e r  and at the place designated in the Redemption Notice; and thereupon the applicable 
Redemption Price of such shares shall be payable to the order of the person whose name appears 
on such certificate or certificates as the owner thereof and each surrendered certificate shall be 
cancelled. In the event less than all the shares represented by any such certificate are redeemed, a 
new certificate shall be issued representing the unredeemed shares. 

default in payment of the Redemption Price, all rights of the holders of shares of Series A 
Preferred Stock designated for redemption on such Redemption Date in the Redemption Notice 
as holders of Series A Prefened Stock (except the right to receive the applicable Redemption 
Price without interest upon surrender of their certificiite or Certificates) shall cease with respect to 
such shares, and such shares shall not thereafter be transfened on the books of this Corporation 
or be deemed to be outstanding for any purpose whatsoever. If the funds of this Corporation 
legally available for redemption of shares of Series A Preferred Stock on a Redemption Date are 
insufficient to redeem the total number of shares of Series A Prefeked Stock to be redeemed on 

(e.) From and after each Redemption Date, unless there shall have been a 
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such date, those funds that are legally available will be used to redeem the maximum possible 
number of such shares ratably among the holders of such shares to be redeemed in proportion to 
the aggregate Redemption Price that each such holder would be entitled to receive pursuant to 
Section 3(a). The shares of Series A Preferred Stock not redeemed shall remain outstanding and 
entitled to all the rights and preferences provided herein. At any time thereafter when additional 
funds of this Corporation ate legally available for the redemption of shares of Series A Preferred 
Stock, such funds will immediately be used to redeem the balance of the shares that this 
Corporation has become obliged to redeem on any Redemption Date but that it has not 
redeemed. 

4. Conversion. 

The holders of the Series A F’referred Stock shall have conversion rights as 
follows (the “Conversion Rights”): 

(a) Ri&t to Convert. Each share of Series A Preferred Stock sMl be 
convertible, at the option of the holder thereof, at any time after the date of issuance of such 
share, at the office of this Corporation or any transfer agent for such stock, into such number of 
fully paid and nonassessable shares of Common Stock as is determined by dividing the 
applicable Original Issue Price for such series by the applicable Conversion Price for such series 
(the conversion rate for Series A Preferred Stock into Common Stock is referred to herein as the 
“Conversion Rate” for such series), determined as hereafter provided, in effect on the date the 
certificate is surrendered for conversion. The initial ‘cConversion Price” per share for Series A 
Preferred Stock shall be $2.32; provided, however, that the Conversion Price for the Series A 
Preferred Stock shall be subject to adjustment as set forth in subsection 4(d). 

automatically be converted into shares of Common Stock at the Conversion Rate at the time in 
effect for such series of Series A Preferred Stock immediately upon the earlier of (i) the closing 
of a firm commitment underwritten public offering of this corporation’s Common Stock pursuant 
to aregistration statement on Form S-1 under the Securities Act of 1933, as amended, the public 
offering price of which is not less than $10.00 per share (as adjusted for any stock splits, stock 
dividends, combinations, subdivisions, recapitalizations or the like) and $25,000,000 (before 
deduction of underwriters’ commissions and expenses) in the aggregate (a “Qualified Public 
Offering) or @) the date specified by written consent or agreement of the holden of not less 
than two-thirds of the then outstanding shares of Series A Preferred Stock (voting together as a 
single class, and on an as-converted basis). 

Mechanics of Conversion. Before any holder of Series A Preferred Stock 
shall be &titled to volmtarily convert the same into shares of Common Stock, he, she or it shall 
surrender the certificate or certificates therefor, if any, duly endorsed, at the office of this 
Corporation or of any transfer agent for the Series A Prefened Stock, and shall give written 
notice to this Copration at its principal corporate office, of the: election to convert the same and 
shall state therein the name or names in which the certificate or certificates, if any, for shares of 
Common Stock are to be issued. This Corporation shall, as soon as practicable thereafter, issue 
and deliver at such office to such holder of Series A Preferred Stock, or to the nominee or 
nominees of such holder, a certificate or certificates for the number of shares of Common Stock 

. - 

(b.) Automatic Conversion. Each share of Series A Preferred Stock shall 

(c.) 
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to which such holder shall be entitled as aforesaid. Such conversion shall be deemed to have 
been made immediately prior to the close of business on the date of such surrender of the shares 
of Series A Referred Stock to be converted, and the person or persons entitled to receive the 
shares of Common Stock issuable upon such conversion shall be treated for all  purposes as the 
mrd holder or holders of such shares of Common Stock as of such date. If the conversion is in 
connection with an underwritten offering of securities registered pursuant to the Securities Act of 
1933, as amended, the conversion may, at the option of any holder tendering Series A Preferred 
Stock for conversion, be conditioned upon the closing with the underwriters of the sale of 
.securities pursuant to such offering, in which eveqt the persons entitled to receive the Common 
Stock upon conversion of the Series A Preferred Stock shall not be deemed to have converted 
such Series A Preferred Stock until immediately prior to the closing of such sale of securities, If 
the conversion is in connection with Automatic Conversion provisions of subsection 4(b)(ii) 
above, such conversion shall be deemed to have beenmade on the conversion date described in 
the stockholder consent approving such conversion, and the persons entitled to receive shares of 
Common Stock issuable upon such conversion shall be treated for all purposes as the record 
holders of such shares of Common Stock as of such date. 

. 

I 

(d.) Conversion Price Adiustments of Preferred Stock for Certain.DiIutive ’ 

Issuances. Splits and C&nbinations. The Conversion Price of the Series A Preferred Stock shall 
be subject to adjustment fiom time to time as folIows: 

(i) (A) If this Corporation shall issue, on or afker the date upon wbich 
this Certificate of Incorporation is accepted for filing by the Secretary of State of the State of 
Delaware (the “Filing Date”), any Additional Stock (as defined below) without consideration or 
for a consideration per share less than the Conversion Rice applicable to Series A Preferred 
Stock in effect immediately prior to the issuance of such Additional Stock, the Conversion Price 
for such series in effect immediately prior to each such issuance shall forthwith (except as 
otherwise provided in this clause (i)) be adjusted to a price determined by multiplying such 
Conversion Price by a fraction, the numerator of which shad be the number of shares of 
Common Stock Outstanding (as defined below) immediately prior to such issuance plus the 
number of shares of Common Stock that the aggregate consideration received by this 
Corporation for such issuance would purchase at such Conversion Price; and the denominator of 
which shall be the number of shares of Comon Stock Outstanding (as defined below) 
immediatelyprior to such issuance plus the number of shares of such Additional Stock. For 
purposes of this Section rl(d)(iXA), tbe term “Common Stock Outstanding” shall mean and 
include the following: (1) outstanding Common Stock, (2) Common Stock issuable upori 
conversion of outstanding Preferred Stock, (3) Common Stock issuable upon exercise of 
outstanding stock options and (4) Common Stock issuable upon exercise (and, in the case of 
warrants to purchase Preferred Stock, conversion) of outstanding warrants. Shares described in 
(1) through (4) above shall be included whether vested or unvested, whether contingent or non- 
contingent and whether exercisable or not yet exercisabte. 

, 

(B) No adjustment of the Conversion Price for the Series A 
Preferred Stock shall be made in an amount less than one cent per share, provided that any 
adjustments that are not required to be made by reason of this sentence shall be carried forward 
and shall be either taken into account in any subsequent adjustment made prior to three (3) years 
from the date of the event giving rise to the adjustment being carried forward, or shall be made at . 
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the end of three (3) years from the date of the event giving rise to the adjustment being carried 
forward. Except to the limited extent provided for in subsections Q ( 3 )  and @)(4), no 
adjustment of such Conversion Price pursuant to this subsection 4(d)(i) shall have the effect of 
increasing the Conversion Price above the Conversion Price in effect immediately prior to such 
adjustment. 

consideration shall be deemed to be the amount of cash paid therefor before deducting any 
. reasonable discounts, “missions or other expenses allowed, paid or incurred by this 

Corporation for any underwriting or otherwise in connection with the issuance and sale thereof. 

consideration in whole or in part other than cash, the consideration other than cash shall be 
deemed to be the fair market value thereof as determined by the Board of Directors irrespective 
of any accounting treatment. 

In the case of the issuance of options to purchase or rights 

. 

(C) In the case of the issuance of Additional Stock for cash, the 

@) In the w e  of the issuance of the Additional Stock for a 

Q 
to subscribe for Common Stock, securities by. their terms convertible into or exchangeable for 
Common Stock or o p t i o ~  to purchase or rights to subscribe for such convertible or 
exchangeable securities, the following provisions shall apply for purposes of determining the 
number of shares of AdditionaI Stock issued and the consideration paid therefor: 

(1) The aggregate maximum number of shares of 
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to 
exercishity, including without limiktion, the passage of time, but without taking into account 
potential antidilution adjustments) of such options to purchase or rights to subscribe for Common 
Stock shall be deemed to have been issued at the time such options or rights were issued and for 
a consideration equal to the consideration (determined in the manner provided in subsections 
$(d)(i)(C) and (d)(i)(D)), if any, received by this Corporation upon the issuance of such options 
or rights plus the minimum exercise price provided in such options or rights (without taking into 
account potential antidilution adjustments) for the Common Stock covered thereby. 

Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any 
conditions to convertibility or exchangeability, including, without limitation, the passage of time, 
but without taking into account potentid antidilution adjustments) for, any such convertible or 
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for 
such convertible or exchangeable securities and subsequent conversion or exchange thereof shall 
be deemed to have been issued at the time such securities were issued or such options or rights 
were issued and for a consideration equal to the consideration, if any, received by this 
Corporation for any such securities and related options or rights (excluding any cash received on 
account of accrued interest or accrued dividends), plus the minimum additional consideration, if 
any, to be received by this Corporation (without taking into account potential antidilution 
adjustments) upon the conversion or exchange of such securities or the exercise of any related 
options or rights (the consideration in each case to be determined in the manner provided in 
subsections 4(d)(i)(C) and (d)(i)@)). 

(2) The aggregate maximum number of shares of 

. 
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(3) In the event of any change in the number of shares 
of Common Stock deliverable or in the consideration payable to this Corporation upon exercise 
of such options or rights or upon conversion of or in exchange for such convertible or 
exchangeable securities, the Conversion Price of the Series A Preferred Stock, to the extent in 
any way affected by or computed using such options, rights or securities, shall be recomputed to 
reflect such change, but no further adjustment shall be made for the actual issuance of Common 
Stock or any payment of such consideration upon the exercise of any such options or rights or 
the conversion or exchange of such securities. 

Upon tbe expiration of any such options or rights, 
the t e ~ ~ i ~ t i ~ ~  of any such rights to convert or exchange or the expiration of any options or 
rights related to such convertible or exchangeable securities, the Conversion Price of the Series 
A Preferred Stock, to the extent in any way a f k t e d  by or computed using such options, rights or 
securities or options or rights related to such securities, shall be recomputed to reflect the 
issuance of only the number of shares of Common Stock (and convertible or exchangeable 
securities that remain in effect) actually issued upon the exercise of such options or rights, upon 
the conversion or exchange of such securities or upon the exercise of the options or rights related 
to such securities. . - 

The number of shares of Additional Stock deemed 
issued and the consideration deemed paid therefor pursuant to subsections 4(d)(i)@)(l) and (2) 
shall be appropriately adjusted to reflect any change, termiqation or expiration of the type 
described in either subsection 4(d)(i)(E)(3) or (4). 

(ii) “Additional Stock” shall mean any shares of Common Stock issued 
(or deemed to have been issued pursuant to subsection 4(d)(i)Q) by this Corporation on or after 
the Filing Date other than: 

(4) 

( 5 )  

(A) .Common Stock issued pursuant to a transaction described 
in subsection 4(d)(iii) hereof; 

(€3) up to 1.,425,000 shares of Common Stock issued to 
employees, directors, consuItants and other service providers for the primary purpose of 
soliciting or retaining their s&ces @ursuant to plans or agreements approved by this 
Corporation’s Board of Directors (excluding fiom such 1,425,000 shares of Common Stock, 
shares repurchased by this Corporation at cost or fair market value and thereafter reissued); 

(C) Common Stock issued pursuant to a Qualified Public ’ 

Offering; 

exercise of convertible or exercisable securities outstanding on the Filing Date or Common Stock 
issued upon conversion of shares of Prefened Stock; 

(D) Common Stock issued pursuant to the conversion or 

(E) Common Stuck issued in connection with a bona fide 
business acquisition of or by this corporation, whether by merger, consolidation, sale of assets, 
sde or exchange of stock or otherwise; 
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(F) Common Stock issued or deemed issued pursuant to I 

subsection 4(d)(i)Q as a result of a decrease in the Conversion Price o f  Preferred Stock 
resulting from the operation of this Section 4(d); 

(G) Common Stock issued to persons or entities witb which this 
Corporation has business relationships, provided such issuances are for other than primarily 
equity financing purposes; or 

Common Stock that is issued with the approval of the 
holders of not less than two-thirds of the then outstandmg shares of Series A Preferred Stock and 
provided that such holders of Series A Preferred Stock specifically agree that such Common 
Stock shall not be deemed “Additional’Stock”. 

(H) 

(iii) In the event this Corporation should at any time or from time to time 
after the Filing Date fix a record date €or the effectuation of a split or subdivision of the 
outstanding shares of Common Stock or the determination of holders of Common Stock entitled 
to receive a dividend or other distribution payable in additional shares of Common Stock or other 
securities or rights convertible into, or entitling the holder thereof to receive directly or 
indirectly, additional shaies of Common Stock (hereinafter referred to as ‘‘Common Stock 
Equivalents’? without payment of any consideration by such holder for the additional shares of 
Common Stock or the Common Stock Equivalents (including the additional shares of Common 
Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of 
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of 
the Series A Preferred Stock shall be appropriately decreased so that the number of shares of 
Common Stock issuable on conversion of each share of such series shall be increased in * 

proportion to such increase of the aggregate of shares of Common Stock outstanding and those 
issuable with respect to such Common Stock Equivalents with the number of shares issuable 
with respect to Common Stock Equivalents determined from time to time in the manner provided 
for deemed issuances in subsection 4(d)(i)(E). 

(iv) Jfthe number of shares of Common Stock outstanding at any time 
after the Filing Date is decreased by a combination of the outstanding shares of Common Stock, 
then, following the record date of such combination, the Conversion Price for the Series A 
Preferred Stock shall be appropriately increased so that the number of shares of Common Stock 
issuable on conversion of each share of such series shall be decreased in proportion to such 
decrease in outstanding shares. 

distribution payable in securities of other persons, evidences of indebtedness issued by this 
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred 
to in subsection 4(d)(iii), then, in each such case for the purpose of this subsection qe), the 
holders of the Series A Preferred Stock shall be entitled to a proportionate share of any such 
distribution as though they were the holders of the number of shares of Common Stock of this 
Corporation into which their shares of Series A Preferred Stock are convertible as of the record 
date fixed for the determination o f  the hoiders of Common Stock of this Corporation entitled to 
receive such distribution. . 

(e.) Other Distributions. In the event this Corporation shall declare a 
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(f.) RecaDitahtions. If at any time or from time to time there shall be a 
recapitalization of the Common Stock (Dther than a subdivision, combination or merger or sale 
of assets transaction provided for elsewhere in this Section 4 or in Section Z), provision shall be 
made so that the holders of the Series A Preferred Stock shall thereafter be entitled to receive 
upon conversion of the Series A Preferred Stock the number of shares of stock or other securities 
or property of this Corporation or otherwise, to which a holder of Common Stock deliverable 
upon conversion would have been entitled an such recapitalization. In any such case, appropriate 
adjustment shall be made in the application of the provisions of this Section 4 with respect to the 
rights of the holders .of the Series A Preferred Stock after the recapitalization to the end that the 
provisions of this Section 4 (including adjustment of the Conversion Price then in effect and the 
number of shares purchasable upon conversion of the Series A Preferred Stock) shall be 
applicable after that event as nearly equivalently as may be practicable. 

+ 

* 

(g.) No Fractional Shares and Certificate as to Adiustments. 

(1) No iiactional shares shall be issued upon the conversion of any 
share or shares of the Series A Preferred Stock and the aggregate number of shares of Common 
Stock to be issued to particular stockholders, shall be rounded down to the nearest whole share 
and the Corporation shall pay in cash the faii market value of any hctional shares as of the time 
when entitlement to receive such fractions is detenhined. Whether or not fiactional shares would 
be issuable upon such conversion shall be determined on the basis of the total number of shares 
of Series A Preferred Stock the holder is at the time converting into Common Stock and the 
number of shares of Common Stock issuable upon such conversion. 

(ii) Upon the occurrence of each adjustment or readjustment of the 
Conversion Price of Series A Preferred Stock pursumt to this Section 4, this Corporation, at its 
expense, shall promptly compute such adjustment or readjustment in accordance with the terms 
hereof and prepare and furnish to each holder of Series A Preferred Stock a certificate setting 
forth such adjustment or readjustment and showing in detail the facts upon which such 
adjustment w read..ustment is based. This Corporation shall, upon the written request at any time 
of any holder of Series A Preferred Stock, furnish ox cause to be furnished to such holder a like 
certificate setting forth (A) such adjustment and readjustment, (B) the Conversion Price for 
Series A P r e f d  Stock at the time in effect, and (C) the number of shares of Common Stock 
and the amount, if any, of other property that at the time would be received upon the conversion 
of a share of Series A Preferred Stock. . 

(h.) Notices of Record Date. In the event of any taking by this Corporation of 
a record of the holders of any class of securities for the purpose of determining the holders 
thereof who are entitled to receive any dividend (other than a cash dividend) or other 
distribution, this Corporation shall mail to each holder of Series A Preferred Stock, at least ten 
(1 0) days prior to the date specified therein, a notice specifying the date on which any such 
record is to be taken for the purpose of such dividend or distribution, and the amount and 
character of such dividend or distribution. 

(i.) Reservation of Stock Issuable Uuon Conversion. This Corporation shall at 
all times reserve and keep available out of its authorized but unissued shares of Common Stock, 
solely for the purpose of effecting ?he conversion of the shares of the Series A Preferred Stock, 
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such number of its shares of Common Stock as shall h m  time to time be sufEcient to effect the 
conversion of all outstandhg shares of the Series A Preferred Stock; and if at any time the 
number of authorized butunissued shares of Common Stock shall not be sufficient to effect the 
conversion of aI1 then outstanding shares of the Series A Prefmed Stock, in addition to such 
other remedies as shall be available to the holder of such Series A Preferred Stock, this 
Corporation will take such corporate action as may, in the opinion of its counsel, be necessary to 
increase its authorized but unissued shares of Common Stock to such number of shares as shall 
be sufficient for such purposes, including, without limitation, engaging in best efforts to obtain 
the requisite stockholder approval of any necessary amendmeat to this Certificate of 
Incorporation. 

given to the holders of shares of Series A Preferred Stock shall be deemed given if deposited in 
the United States mail, postage prepaid, or if sent by facsimile or delivered personally by hand or 
nationally recognized courier and addressed to each holder of record at such holder’s address or 
facsimile number appearing on the books of this Corporation. 

herein to the contrary, 6 y  downward adjustment of the Conversion Price of any series of Series 
A Preferred Stock may be waived, either prospectively or retroactively and either generally or in 
a particular instance, by the consent or vote of the holders of not less than two-thirds of the 
outstanding shares of Series A Preferred Stock. Any such waiver shall bind all future holders of 
shares of Series A Preferred Stock. 

6.) Notices. Any notice required by the provisions of this Section 4 to be 

Q.) Waiver of Adiustment to Conversion Price. Notwithstanding anything 

5. VotingRights. . 

(a,) General Voting Riphts. The holder of each share of Series A Preferred 
Stock shall have the right to one vote for each share of Common Stock into which such Series A 
Preferred Stock could then be converted, and with respect to such vote, such holder shall have 
111 voting rights and powers equal to the voting rights and powers of the holders of Common 
Stock, and shall be entitled, notwithstanding any provision hereof, to notice of any stockholders’ 
meeting in accordance with the Bylaws of this Corporation, and except as provided in subsection 
5(b) below with respect to the election of directors by the separate class vote of the holders of 
Common Stock, shall be entitled to vote, together with holders of Common Stock, with respect 
to any questioh upon which holders of Common Stock have the right to vote. Fractional votes 
shall not, however, be permitted and any fiactional voting rights available on an as-converted 
basis (afler aggregating all shares into which shares of Series A Preferred Stock held by each 
holder could be converted) shall be rounded to the nearest whole number (with one-half being 
rounded upward). . 

(b.) Voting for the Election of Directors. The Board of Directors shall initially 
consist of five (5 )  directors. For so long as 1,000,000 shares (as adjusted for any stock splits, 
stock dividends, combinations, subdivisions, recapitalizations or the like) of Series A Preferred 
Stock originally issued remain outstanding, the holders of such shares of Series A Preferred 
Stock shall be entitled to elect two (2) directors of this Corporation at any election of directors. 
The holders of outstanding Common Stock shall be entitled to elect two (2) directors of this 
Corporation at any election of directors. The holders of Series A Preferred Stock and Common 
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- Stock (voting together as a single class and not as separate series, and on an asconverted basis) 
shall be entitled to elect any remaining directors of this Corporation. 

Notwithstanding the provisions of Section 223(a)(1) and 223(a)(2) of the General 
Corporation Law, any vacancy, including newly crated.directorships resulting fiom any 
increase in the authorized number of directors or amendment of this Certificate of Incorporation, 
and vacancies created by removal or resignation of a director, may be filled by a majority of the . 
directors then in office, though less than a quonun, or by a sole remaining director, and the 
directois so chosen shall hold office until the next annual election and until their successors tire 
duly elected and shall qualify, unless sooner displaced; provided, however, that where such 
vacancy occurs among the directors elected by the holders of a class or series of stock, the 
holders of shares of such class or series may override the Board's action to fill such vacancy by 
(i) voting for their own designee to fill such vacancy at a meeting of the Company's. stockholders 
or (ii) wri#en consent, if the consenting stockholders hold a sufficient number of shares to elect 
their designee at a meeting of the stockholders. Any director elected as provided in the 
immediately preceding sentence hereof may be removed during the aforesaid term of office, 
either with or without cause, by, and only by, the affirmative vote of the holders of the shares of 
the class or series of stock entitled to elect such director or directors, given either at a special 
meeting of such stockholders duly called for that purpose or pursuant to a Written consent of 
stockholders, and any vacancy thereby created may be filled by the holders of that class or series 
of stock represented at the meeting or purmant to written consent. 

. 

6. Status of Redeemed or Converted Stock. 

In the event any shares of Series A Preferred Stock shall be redeemed or 
converted pursuant to Section 3 or Section 4 hereof, the shares so redeemed or converted shall be 
cancelled and shall not be issuable by this Corporation. The Certificate of Incorporation of this 
Corporation shall be appropriately amended to effect the corresponding reduction in this 
Corporation's authorized capital stock. 

C. Common Stock. The rights, preferences, privileges and restrictions granted to and 
imposed on the Common Stock are as set forth below in this Article IV(C). 

1. Dividend Rights. 

Subject to the prior rights of holders of all classes of stock at the time outstanding 
having prior rights as to dividends, the holders of the Common Stock shall be entitled to receive, 
when, as and if declared by the Board of Directors, out of any assets of this corporation legally 
available therefor, any dividends as may be declared fiom time to time by the Board of Directors. 

t 

. 2. Liquidation Rights. 

Upon the liquidation, dissolution or'winding up of this corporation, the assets of 
.this corporation shall be distributed as provided in Section 2 of Article IV@) hereof. , 
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3. Voting Rights. 

The holder of each share of Common Stock shall have the right to one vote for each such share, 
and shall be entitled to notice of any stockholders’ meeting in accordance with the Bylaws of this 
corporation, and shall be entitIed to vote upon such matters and in such manner BS may be 
.provided by law. The number of authorized shares of Common Stock may be increased or 
decreased (but not below the number of shares thereof then outstanding) by the finnative vote 
of the holders of a majority of the stock of this Corporation entitled to vote, irrespective of the 
provisions of Section 242(b)(2) of the General Corporation Law. 

ARTICLE V 

Except as otherwise provided in this Certificate of Incorporation, in furtherance and not 
in limitation of the powers conferred by statute, the Board of Directors is expressly authorized to 
make, repeal, ‘alter, amend and rescind any or all of the Bylaws of this Corporation. 

ARTICLE VI 

Subject to Article N(B)(S)(b) above, the n k b e r  of directors of this Corporation shall be 
determined in the manner set forth in the Bylaws of this copration. 

ARTICLE MI 

Elections of directors need not be by written ballot unless the Bylaws of this ‘Corporation 
shall so provide. 

ARTICLE VIIl 

Meetings of stockholders may be held within or without the State of Delaware, as the 
Bylaws of this Corporation may provide. The books of this Corporation may be kept (subject to 
any provision contained in the statutes) outside the State of Delaware at such place or places as 
may be designated from time to time by the Board of Directors or in the Bylaws of this 
Corporation. 

ARTICLE IX 

A director of this Corporation shall not be personally liable to this Corporation or its 
stockholders for monetary damages for breach of fiduciary duty as a director, except for liability 
(i) for any breach of the director’s duty of loyalty to this Corporation or its stockholders, (ii) for 
acts or omissions not in good faith or that involve intentional misconduct or a knowing violation 
of law, (iii) under Section 174 of the General Corporation Law, or (iv) for any transaction from 
which the director derived any improper personal benefit. If the General Corporation Law is 
amended after approval by the stockholders of this Article IX to authorize corporate action 
further eliminating or limiting the personal liability of directors, then the liability of a director of 
this Corporation shall be eliminated or limited to the fullest extent permitted by the General 
Corporation Law as so amended. 

. .  
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Any repeal or modification of the foregoing provisions of this Article IX by the 
stockholders of this Corporation shall not adversely affect any right or protection of a director of 
this Corporation existing at the time of, or increase the liability of any director of this 
Corporation with respect to any acts or omissions of such director occurring prior.to, such repeal 
or modification. 

ARTICLE X , 

To the fullest extent permitted by applicable law, this Corporation is authorized to 
provide indemnification of (and advancement of expenses to) agents of this Corporation (and any 
other persons to which General Corporation Law permits this corporation to provide 
indemnification) through Bylaw provisions, agreements with such agents or other persons, vote 
of stockholders or disinterested directors or otherwise, in excess of the indemnification and 
advancement otherwise permitted by Section 145 of the General Corporation Law, subject only 
to limits created by applicable General Corporation Law (statutory or non-statutory), with 
respect to actions for breach of duty to this Corporation, its stock.holders, and others. 

Any amendment, repeal or modification of the foregoing provisions of this Article X 
shall not adversely affect any right or protection of a director, officer, agent, or other person 
existing at the time of, or increase the liability of any director of this Corporation with respect to 
any acts or omissions of such director, officer or agent occurring prior to, such amendment, 
repeal or modification 

ARTICLE XI 

In connection with repurchases by this Corporation of its Common Stock from 
employees, officers, directors, advisors, wnsuliants or other persons performing services for this 
Corporation or any subsidiary pursuant to agreements mder which the Corporation has the 
option to repurchase such shares at cost upon the occurrence of certain events, such as the 
termination of employment, Sections 502 and 503 of the California Corporations Code shall not 
apply in all or in part with,respect to such repurchases. 

' 

. "I'ICLE XXI 

. The name and mailing address of the incorporator is Teresa V. Pahl, Esq., Hanson, 
Bridgett, Marcus, Vlahos & Rudy LLP, 425 Market Street, Suite 2600, San Francisco, CA 
94105. 

I, THE UNDERSIGNED, for the purpose of forming a corporation under the laws of the 
State of Delaware, do make, file and record this Certificate, and do certiQ that the facts herein 
stated are true, and I have accordingly hereunto set my hand this 14th day of September, 2006. 

. .  
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