BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Joint petition to implement practices and procedures with Department of Children and Families to automatically enroll eligible customers in Lifeline telephone program, by Citizens of Florida and AARP.
	DOCKET NO. 060677-TL

FILED: December 14, 2006


JOINT RESPONSE OF AARP AND ATTORNEY GENERAL CHARLIE CRIST IN OPPOSITION TO BELLSOUTH’S THIRD MOTION FOR EXTENSION OF TIME AND MOTION FOR ABEYANCE 
AARP and Attorney General Charlie Crist, by and through their undersigned counsel, oppose BellSouth Telecommunications, Inc.’s (“BellSouth”) Third Motion for Extension of Time and Motion for Abeyance because the motions are individually and collectively untimely answers to the Joint Petition of AARP and the Public Counsel, which is supported by Attorney General Charlie Crist (the “Attorney General”) and because the six months delay being sought can only serve to cause additional harm to the over one million Florida households eligible to receive Lifeline financial assistance but who are not receiving benefits under the current program.  In support of  their opposition, AARP and the Attorney General state as follows:

Procedural Background Resulting In Current Delay

1.
On October 11, 2006, the Citizens of Florida, through Harold McLean, Public Counsel, and AARP jointly petitioned (“Joint Petition”) the Florida Public Service Commission (“Commission”) to order local exchange telecommunications companies in Florida to implement practices and procedures with the Department of Children and Families to automatically enroll eligible customers in the Lifeline telephone program.  Subsequently, on October 26, 2006, by Order No. PSC-06-0897-PCO-TL, Charles J. Crist, Jr., Attorney General, State of Florida, was granted permission to intervene in this proceeding “on behalf of the citizens of the State of Florida, whose substantial interests may be affected by this proceeding.”
2.
On October 31, 2006, the date its response to the Joint Petition was due, BellSouth filed its initial Motion for Extension of Time stating that it required more time to review and prepare a response to the Joint Petition.  It stated that Public Counsel and the Attorney General did not object to the extension and that AARP had not responded prior to the filing of the motion.  On November 7, 2006, by Order No. PSC-06-0935-PCO-TL, Chairman Edgar granted BellSouth’s initial motion extending the time for it to respond from October 31, 2006 to November 17, 2006. 


3.
Subsequently Windstream Florida, Inc.’s and TracFone, Inc.’s earlier-filed petitions to intervene were granted by Commission orders on November 7 and November 17, 2006, respectively.

4.
On November 17, 2006, the filing deadline provided by Chairman Edgar’s order granting the first request for extension, two things occurred.  First, the Florida Telecommunication Industry Association, Inc. (the “Telephone Association”) filed its Motion to Intervene and for Abeyance.  In addition to alleging a non-specific basis for party standing, the Telephone Association argued that the Commission should grant it a six month delay in considering the merits of the Joint Petition in order to give the Commission an opportunity to “review the results of its newly initiated On-Line Automated Lifeline and Link-Up Application Process and allow interested parties to better understand the new process by participating in the upcoming industry workshops scheduled for February 2007.  The Telephone Association reported that Windstream and Public Counsel did not object to the filing of the motion, that AARP and the Attorney General objected to the motion.

5.
The second event that occurred in this docket on November 17, 2006 was that BellSouth filed its Second Motion for Extension of Time, again alleging that it required additional time to prepare an appropriate response to the Joint Petition.  It asked for an additional extension until November 28, 2006 to respond.  Furthermore, it alleged that the Attorney General, Public Counsel and AARP did not object to the extension.  Thereafter, on November 27, 2006, by Order No. PSC-06-0977-PCO-TL, Commissioner Tew granted BellSouth until November 28, 2006 to respond to the Joint Petition.

6.
Also on November 27, 2006, AARP, Public Counsel and the Attorney General filed their joint response in opposition to the Telephone Association’s petition to intervene alleging: (1)  The Telephone Association had failed to allege any “substantial interest” entitling it to party status; (2) that the Telephone Association had failed to allege that it met the requirements of “associational standing” in order to collectively represent its members in the docket; and (3) that its petition to delay the Commission’s consideration of the Joint Petition was premature since it was not yet a party to the docket.
7.
On November 28, 2006, the date it was required to file a response to the Joint Petition as a result of the grant of its second motion for extension of time, BellSouth filed its Third Motion for Extension of Time and a pleading titled, Motion for Abeyance.  The new request for additional time noted that BellSouth had on the same date filed its Motion for Abeyance, which requested the same relief as the Telephone Association’s motion.  BellSouth asked, assuming the abeyance was granted, that it have until ten days after the end of the abeyance period to respond to the Joint Petition.  On the other hand, in the event the motion for abeyance was denied, BellSouth asked for an additional ten days after the date of the order denying the abeyance within which to respond to the Joint Petition.  BellSouth reported that Windstream did not object to its filing of the motion, but, importantly, stated that “AARP and the Attorney General’s Office objected to the Motion.”

8.
BellSouth’s November 28, 2006 Motion for Abeyance was a virtual verbatim copy of the Telephone Association’s motion arguing that consideration of the relief sought by Public Counsel, AARP and the Attorney General should be delayed by at least six months in order to review the results of the On-Line Automated Lifeline and Link-Up Application Process.  BellSouth noted that Windstream did not object to the motion but that “AARP and the Attorney General’s Office objected to the Motion.”   


9.
Thereafter, on December 1, 2006, the Telephone Association withdrew its Motion to Intervene and for Abeyance.

BellSouth should not be granted additional time to respond
10. AARP and the Attorney General believe BellSouth should not be granted additional time to respond in light of their dilatory action thus far.

11.
As noted above, the Joint Petition was filed October 11, 2006 and BellSouth’s response thereto was initially due on October 31, 2006.  By its first two motions for extension of time, which were concurred in by AARP and the Attorney General and granted by this Commission, BellSouth successfully delayed its required response until November 28, 2006, roughly a full month after a response was required by Commission rule.  AARP and the Attorney General agreed to the first two requests for extension of time because they believed BellSouth’s representation that they needed more time to respond.  In light of the motion for abeyance recently filed, it is apparent that BellSouth had no intention of responding but was merely using these requests as a delaying tactic.  Such dilatory tactics are inappropriate and the motions for a third extension and for abeyance unnecessarily delay these important proceedings, disserve the public and should be denied.

12.6% Participation Rate Is So Low That The Time For Delay Should Be At An End   
 
12.
As noted at page 10 of this Commission’s Draft 2006 Lifeline Report
, only 145,256 Florida households of the 1,150,483 households eligible to receive Lifeline financial assistance were, in fact, receiving it, which resulted in a participation rate of just 12.6 percent.  While up just 0.2 percent over the September 2005 rate of 12.4 percent, the 12.6 percent participation is otherwise the lowest rate experienced by Florida since December 1998.  While this rate is down from a nine year high of 18.0 percent in December 2003, the inadequacy of an 18.0 percent rate and a truer appreciation for how few of our eligible households are receiving financial assistance can be had by comparing Florida’s participation rate to that of other states.  For example, the most recent national averages obtainable from the Federal Communications Commission (“FCC”) show that the national average Lifeline participation rate for all states was 33.7 percent in 2002.
 See table of 2002 subscription information from the FCC, attached as Exhibit A. This Commission’s draft report shows Florida’s participation rate in 2002 was 17.4 percent, while the FCC’s data shows it at 13.5 percent for that year.  The difference in Florida’s participation rate for 2002 in the two reports is apparently due to the state and national reports using different levels of the households eligible for assistance, different levels of the households actually receiving benefits, or both.  However, whether you use the FCC’s or this Commission’s numbers for 2002, Florida’s participation rate, at best, is only half the national average.  As reflected in the FCC’s 2002 table showing all states’ participation rates, the rates for many states are substantially better than Florida’s, including the states that use a form of automatic enrollment, such as California, New York, Massachusetts, North Dakota and Texas.

13.
AARP and the Attorney General do not deny that the Commission’s automated  process of streamlining the Lifeline enrollment process by simplifying the forms and placing them on the Internet is an improvement over the current process.  However, any anticipated level of increases in subscription rates from this new process can only be minimal, especially when it is recalled that the applicant must not only know of the existence of the program – one of the greatest current inhibitions to its success – they must also have access to both a computer and the Internet.   That the Lifeline participation rate is unacceptable and that there is an inherent limitation to computer-based subscription processes were both recently recognized by BellSouth’s senior Florida executive.  Marshall Criser III, president of BellSouth's Florida territory, was quoted as saying in a recent Palm Beach Post article on Lifeline, "I think we've improved," Criser said. "I won't tell you the number is where we'd like it to be, but I think it's better than some people like to tell you it is."  He went on to note in the article that the fact that Lifeline candidates were less likely than other consumers to have a computer to access the automated system was an "obvious shortcoming."


14.
Whatever the eventual successes of the Commission’s automated enrollment process, they clearly cannot be sufficient to adequately address a situation where just over 1 million Florida households are deemed eligible to receive Lifeline assistance but are not receiving it.

The Financial Costs Of Such A Low Participation Rate Are Staggering


15.
According to the Palm Beach Post article, Florida is considered a "net donor" state because our telephone customers recently contributed $51.3 million into the national Universal Service Fund but got back only $18.4 million for our Lifeline program, for a net loss of $32.9 million that went to support Lifeline programs in other states.  It is a form of Lifeline “trade deficit” with the FCC whereby we get back roughly only one in three dollars we send to Washington, D.C.

16.
However, the financial loss to Florida and its Lifeline eligible households is substantially greater than just our $32.9 million annual net loss to the national program.  Rather, each additional Florida household that receives Lifeline assistance will benefit by $162 per year ($13.50 per month x 12 months).  If every one of the 1 million Florida households eligible for Lifeline assistance, but not receiving it, were to receive these benefits, collectively they would receive an additional $162 million a year.  Even if we are unsuccessful in becoming a net beneficiary state, Florida will have to more than double its current participation rate (203,086 new subscribers) just to break even on our contributions to the Lifeline portion of the national Universal Service Fund. 

17.
The economic benefits to Florida’s eligible households are not, however, the only economic consequences that will be felt within the state.  A number that may help explain the telecommunication companies’ reluctance to more aggressively enroll their customers in the Lifeline program is the fact that they have to contribute $3.50 per month or $42 per year as their portion of the $13.50 of monthly assistance.  So, if Florida were to obtain just the additional 203,086 new Lifeline subscribers necessary to make us a breakeven state on contributions to the national fund, the cost to the companies’ bottom lines would be $8.53 million a year.  That may seem like a great deal of money, but would a financially well run business invest $8.53 million to obtain the return of $32.9 million?  It would and so should Florida’s Lifeline program!

18.
The telecommunications companies, including BellSouth, have not publicly complained, at least loudly, about their contribution to providing Lifeline assistance to those eligible for it.  They should not be heard to complain because the promised increase in Lifeline eligibility and participation rates was the industry’s quid pro quo to the Florida legislature, this Commission and their customers for passage of the telephone rebalancing legislation in 2002 and 2003 and for the subsequent basic service rate increases granted by this Commission in the rebalancing cases.  Florida’s consumers and this Commission were promised higher Lifeline participation rates by the telephone companies, but the fact is that participation rates have actually fallen.   This is analogous to companies offering great sales when in fact they do not offer the advertised reduction but reduce the price by a small amount and use rebates to match the advertised reduction.  The company profits greatly using rebates, instead of the full reduction, because they know that many customers will never send in the rebate or will fail to comply with some term of the rebate. Here, the reduced standards for Lifeline qualification was used to help justify the rate increases, but the embarrassing participation rate has had little impact on the companies.

Conclusion

19.
BellSouth’s efforts to further unnecessarily delay these proceedings with such dilatory tactics should be denied.   Florida’s current Lifeline participation rate of 12.6 percent is one of the lowest in the nation and is, at best, only half the national average.  The economic costs to the over 1 million Florida households eligible for Lifeline assistance, but not receiving it, are staggering – as much as a loss of $162 million a year.   The Commission’s new automated computer system allowing eligible persons to enroll through the Internet can only result in minimal increases in the state’s participation rate and cannot be expected to meaningfully address the 1 million households eligible for assistance, but not currently receiving it.    Further, it ignores the obvious problem that many eligible persons either do not know about the program or do not have access to a computer.  Delaying another six months cannot change this reality and will only delay the implementation of an obvious improvement to the program:  automatic enrollment of those eligible for assistance through their participation in the qualifying assistance programs.  Any further delay will only serve to make an already bad situation worse.  The Commission should consider the merits of the Joint Petition without further delay. 
WHEREFORE, in view of the above, AARP and Attorney General Charlie Crist urge the Commission to deny, with prejudice, BellSouth’s Third Motion for Extension of Time and Motion for Abeyance.  
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Source: Current Population Survey of Households (CPSH) March 2002 data.





Note: Some numbers in this table have been rounded.
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Section 1: Baseline Information








� Number of Customers Subscribing to Lifeline Service and the Effectiveness of Procedures to Promote Participation, (Draft) December 2006.


� Report and Order and Further Notice of Proposed Rulemaking, In the matter of Lifeline and Link-Up, WC Docket No. 03-109, released April 29, 2004, at page K-34.


� “Federal plan to give poor, elderly phones lags as firms balk,”  Palm Beach Post, December 10, 2006 
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