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P R O C E E D I N G S  

CHAIRMAN EDGAR: Item 5. Mr. Harris. 

MR. HARRIS: Good afternoon - -  I guess it's almost 

afternoon. Larry Harris on behalf of the Commission. 

This is staff's recommendation to propose new Rule 

25-6.0423, nuclear power plant cost recovery. Commissioners, 

we're going to be handing out a type-and-strike version of the 

rule that's been filed with our recommendation, and the 

recommendation starts on Page 11. We would request that you 

all basically throw away the rule that's attached in your file 

package and substitute this type and strike version as staff's 

recommendation of the rule you should propose. 

Staff is here and prepared to answer any questions 

you have. 

participation. 

who wish to - -  or persons here who wish to address the 

Commission. 

This is a rule proposal open to public 

I believe there are a number of parties here 

CHAIRMAN EDGAR: Okay. Thank you. We'll go ahead 

and make sure everybody has the proper or most recent version 

in front of them that we will be beginning our discussions 

from. 

MR. GLENN: I can begin if you'd like, Madam 

Chairman. 

CHAIRMAN EDGAR: Mr. Glenn. 

MR. GLENN: Alex Glenn on behalf of Progress Energy 
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7lorida. 

We appreciate the significant effort that staff has 

)ut into in developing the proposed rule. While we agree with 

nost of the proposal, the rule as written falls short, we 

ielieve, in carrying out the Governor's and the Legislature's 

:xpress intent to promote investment in new nuclear power 

ilants. Most significantly, the rule should be revised to 

require an annual prudence determination by the Commission and 

:hat all costs approved as prudent by the Commission in each 

mnual review would not be subject to later challenge. I'm 

joing to provide copies to you of what has previously been 

?rovided to OPC and the staff, and which actually, 

is a red line of the red line you just received. 

I believe, 

There are a couple of key points, I think, that we 

nave an issue with. One is the annual prudence review. The 

second is language that is in the rule that would require a 

specifically administrative finality. 

Now, our proposed changes that you are receiving now 

3re consistent with Congress's intent under the Energy Policy 

Act of 2 0 0 5 .  It's consistent with the Governor and the 

Legislative's intent and the express language of the statute 

which sought to encourage the construction of new nuclear 

plants through innovative and creative regulation. The 

legislation specifically said that the rule shall be designed 

to promote utility investment in nuclear power plants and allow 

FLORIDA PUBLIC SERVICE COMMISSION 
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ecovery in rates of all prudently incurred costs and shall 

nclude but not be limited to a specific subset of items. And 

ur proposal, we believe, is sound public policy. 

The Commission and all parties are in a better 

osition to determine the prudence of a utility's actions 

loser in time to when the costs are actually incurred, rather 

han go back later in time and reconstruct facts and evidence 

lhen people, witnesses may have left, memories have faded, 

.ocuments are gone. 

.o a half a billion dollars, if not more, a year in certain 

'ears on the construction of this project. Customers will 

2enefit by more closer and more frequent review of costs in 

vhich the utility has the burden to prove that all of its costs 

%re prudent. Utilities benefit by gaining greater certainty of 

uhich costs are allowed and those that are not on a realtime 

3asis. 

Here we could be spending potentially up 

The bottom line is that the rule, as written, does 

not do enough, in our opinion, to encourage the development of 

new nuclear plants and their attendant fuel diversity and 

reliability benefits to customers. 

preconstruction carrying costs and preconstruction costs only 

to retain the significant risk that the Commission could 

require the refund of that money years later, that's a risk 

that we cannot take. It would be difficult to justify to our 

board of directors that a utility should take a five, six, 

If the company receives its 

FLORIDA PUBLIC SERVICE COMMISSION 
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even-billion-dollar risk to build a nuclear power plant and 

.ssociated transmission facilities and potentially subject the 

iompany with catastrophic losses later in the process. 

)roposal implements the Legislature's express intent which we 

)elieve will benefit all customers in Florida. 

Our 

Thank you. 

CHAIRMAN EDGAR: Mr. Glenn, that was more brief than 

: was expecting. 

Mr. Litchfield, do you have comments at this time? 

MR. LITCHFIELD: Thank you, Madam Chairman. I will 

zry to be as brief. 

By way of background, I'd like to make a couple of 

?oints. 

fears with a very reliable cost-effective source of base load 

 ene era ti on. 

zontinue to play an important role in meeting growing customer 

iiemands as part of a diverse utility generating portfolio. 

However, as Mr. Glenn has indicated, and I think as all of the 

parties at this table have indicated in their prefiled 

comments, we all recognize that constructing new nuclear 

generation presents a host of very difficult issues for any 

utility, not the least of which is the overwhelming challenge 

that the utility faces in having to fund billions of dollars in 

costs on a single project that will face obstacles and hurdles 

every step of the way. 

Nuclear generation has provided our customers over the 

We do believe that nuclear generation should 

FLORIDA PUBLIC SERVICE COMMISSION 
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We know that the experiences of the last round of 

tuclear construction were pretty severe. They are still very 

Iresh in the minds of investors and not terribly encouraging to 

m y  company that is considering pursuing nuclear generation. 

IS a result of some very protracted and highly contentious 

)roceedings, both administrative and judicial, many companies 

{ere forced to accept significant disallowances or significant 

ielays in the recovery of their costs. Today, of course, these 

rery same plants are among the most reliable and cost-effective 

sources of generation on a utility system, but the path to get 

:here was extremely rocky and came at a high cost to 

shareholders. We think this is a very important background for 

:he discussion that we are having today with respect to the 

rule. 

As Mr. Glenn indicated, the Florida Legislature has 

2cted to attempt to break through some of these residual 

fiisincentives from past experience, as has Congress attempted 

to do so. The rulemaking that you are considering today is an 

important part of that process as well. 

these efforts to remove disincentives have been sufficient to 

encourage nuclear generation in the state, but what we are 

about to do today, I think, is an important step in that 

regard. 

Time will tell whether 

We think that the staff has done some very positive 

We have had things in this regard in their recommended rule. 

FLORIDA PUBLIC SERVICE COMMISSION 
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;everal discussions with staff, with Public Counsel, and others 

these points, but there remain, I would :elative to some of 

;ay, three very key 

:he rule goes quite 

One is to 

idministrative fina 

issues in our mind where we don't feel 

far enough. 

remove the language that addresses 

ity, and you'll see that in your rule 

?age 1 7 ,  Line 1 2 .  We think the introduction of that term, 

that 

n 

vhich to our knowledge does not appear in any other rule of 

vhich we are aware, adds a level of confusion as to whether and 

if so when, the company would ever have finality with respect 

20 costs that it had brought before this Commission, which we 

lave recommended, and I think at one time Public Counsel had 

recommended be brought to you on an annual basis for you to 

review both projections and actuals on an annual cycle basis in 

2rder to determine the reasonableness and the prudence of those 

zosts for purposes of cost-recovery, and we believe consistent 

uith the legislative intent to provide the company with some 

3egree of assurance that it is pursuing the proper path. 

The costs that it is incurring are reasonable and 

?rudent and then it can then engage in the next year of 

zonstruction activity incurring yet again significant costs 

m e r  that cycle with some degree of confidence and surety that 

this Commission recognizes that those costs are reasonable and 

prudently incurred. So we would advocate removing that clause 

from the rule. 

FLORIDA PUBLIC SERVICE COMMISSION 
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As Mr. Glenn indicated, we would advocate that the 

irudence review be one time and one time only, and that it be 

jone on an annual basis. We think that the period of time 

vithin which it can be conducted is more than ample. We 

:onduct need determinations in 135 days. We conduct full base 

rate cases in eight months. And this is a large item, but a 

single item nonetheless of rate base of a company, and you 

vould have costs before you. I think two or three different 

Zimes you would have the proposed costs, you would have 

2uditing rights throughout that process, and we really see no 

reason why this could not be done on an annual basis and 

?rovide some definitive conclusion and finality with respect to 

:hose costs. 

The other item that I will mention is with respect to 

site selection costs. What the rule does is that it draws a 

3istinction between pre-site selection costs and 

?re-construction costs, and it does so on the basis of a 

definition in the legislation with respect to construction 

period. Now, the legislation doesn't define site selection 

closts. It doesn't define pre-construction costs, but it does 

define a pre-construction period. 

And then with respect to pre-construction costs, the 

legislation is very clear in allowing clause recovery, cash 

clause recovery of those costs on an annual cycle. And we 

would urge this Commission to treat pre-site selection costs no 

FLORIDA PUBLIC SERVICE COMMISSION 
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iifferently. We don't think that the legislation precludes 

;hat result. In fact, we think the legislation clearly 

2ndorses creative and innovative and alternative forms of 

:ost-recovery. 

Keep in mind that these are the very first costs that 

:he company will incur, the very first bucket of costs. We 

zhink that, therefore, they should merit treatment as least as 

Eavorable as the second bucket of costs that the company will 

incur, i.e., the pre-construction costs. 

One last point that I would raise, and this is more 

3y way of clarification. In our discussions with staff, we had 

zalked about the concept of litigation costs. Now, with all of 

:he uncertainty that we would face in undertaking a project 

like this, there is one certainty and that is there will be 

litigation costs. 

4nd we would propose, and we would ask for clarification that 

these costs would be treated no differently than any other 

project costs even if they are not specifically itemized in the 

rule. 

And they likely will be very significant. 

And the source of our concern is in staff's 

recommendation that refers to these costs as being treated upon 

the request of the utility. I think the term used is on a 

case-by-case basis, which gave us some pause that somehow they 

were going to be treated differently than other project costs. 

So that's one clarification as opposed to a proposed rule 

FLORIDA PUBLIC SERVICE COMMISSION 
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odification that we would suggest, and you won't see that, 

Nbviously, in our proposed mark-up. 

And with that, Commissioners, I would conclude my 

Iomment s . Thank you. 

CHAIRMAN EDGAR: Mr. McLean. 

MR. McLEAN: Good morning, Madam Chairman, 

lommissioners. 

Background-wise it was once the case, in fact, before 

:his statute a utility who chose to undertake capital projects 

If this magnitude could look to accumulate AFUDC over the term 

)f the construction period and eventually that AFUDC would be 

:apitalized. 

return on that AFUDC along with their actual investment in the 

ilant. And in the case of nuclear plants, I understand that 

:hat could be deferred as much as ten years. 

They would be permitted to earn a return of and a 

The Legislature made what I think was an enlightened 

judgment to suggest that we should do better than that, 

:hat customers should actually advance some value to the 

iompanies to persuade them to engage in nuclear generation, 

Mhich we all feel over the long haul is advantageous because of 

the lesser cost of fuel, the initial large investment 

notwithstanding. 

and 

SO I am prepared to say that the legislation and the 

staff's version of the rule, which construe and flesh out that 

legislation, does an excellent job at eliminating many, if not 

FLORIDA PUBLIC SERVICE COMMISSION 
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ost, of the risks that the utility faces in this spectacularly 

arge investment which they are going to undertake. The staff 

ersion of the rule does not hold them harmless. And I believe 

hat the version - -  the criticism of the rule that you have 

eard from Florida Power and Light and Florida Progress goes a 

ong ways toward holding them harmless in contrast to what the 

taff version of the rule does. 

However, lest you think that we are miles apart, 

peaking only for the Office of Public Counsel, we are not, 

eally. 

ind of think if we had two or three more days to work out our 

.ifferences, we probably would have got there. 

We have been negotiating for about two weeks, and I 

Let me tell you three concerns that we have and 

hree differences that we have with the staff recommendation. 

'he first is not really a difference. I initially, and on 

)ehalf of the office initially opposed the annual prudence 

-eview. I have come to revisit that. I think it's probably a 

food idea for you to take an annual look at this program, a 

)ervasive look, and enter a judgment as to whether you believe 

:he investment undertaken to that point is prudent or not 

Irudent and make whatever adjustments you think necessary. 

I don't particularly want to emphasize the annual 

ispect of that; however, it should certainly be more than once, 

.ike over a ten-year period, but I understand that staff has 

.vorkload issues regarding the period and I do, too. I tell you 

FLORIDA PUBLIC SERVICE COMMISSION 
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frankly if you ultimately adopt this rule, I will probably go 

10 the legislature on behalf of my own office and ask for more 

tesources to deal with this. Because as fellow counsel pointed 

)ut - -  he didn't point out quite this way, but I will - -  there 

is going to be a bunch of money come through this rule. 

flaybe more so than you have ever seen before. In the few 

sentences that set up this annual prudence review, you are 

Likely to see six, maybe eight, perhaps ten billion dollars 

?ass under the bridge. There is nothing wrong with that so 

Long as it is given a thorough review by the Commission. 

A lot. 

So back to the point of annual. We're not 

?articularly wed to annual. 

jetermine, and with the companies to determine what an 

2ppropriate period would be. Annual works well, you can keep 

up with it, but if it were every two years, no offense coming 

from this corner. 

I'm happy to work with staff to 

There are phrases which set up this annual prudence 

review. A s  I say, many billions of dollars will pass through 

that, but there is no analog for the notion of minimum filing 

requirements. Now, when I mentioned that to Progress 

initially, there were weak knees in the crowd because what they 

thought I was talking about was MFRs to initiate a rate case. 

That's not at all what I'm talking about. There ought to be 

enumerated criteria in this rule that tell the utility what to 

file, what kinds of things to file, just like you do in a rate 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

14 

zase. And it should be the case that having satisfied those 

nodified minimum filing requirements, for want of a better 

term, that you could, without the participation of an 

intervenor, be in a position to enter your final order 

regarding the prudence of the investments, confident that you 

have competent and substantial evidence in the record. You 

need something more than a bare allegation of entitlement. You 

need details much as you require in a rate filing, because 

there are many billions of dollars that are going to come 

through here. 

What we don't want to do is get into a situation 

where, in the very short time period we have to deal with this, 

we don't want a bare allegation such that we have to go 

discover what their case is, and then once we discover it, 

criticize that case. All I'm saying is that you should by 

means of this rule tell them what you want to hear about so 

that you can determine an intelligent - -  you can make an 

intelligent determination as to whether that investment is 

prudent or imprudent or needs adjustments - -  adjustment, as the 

case may be. 

Now, once you enter those annual judgments, a 

dispute, mild dispute I might add, has arisen between my office 

and the companies, and staff is a party to it, about what is 

the finality of that decision you make. That brings to my mind 

what is the finality of any decision you make. And I believe 
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that the state of the law speaks for itself. And the notion of 

administrative finality arises from statutory law and from 

constitutional law. There are exceptions to administrative 

finality. They are extremely narrow. We don't run across them 

that much. I can hardly think of any electric or telephone 

case over the years where we have directly addressed 

administrative finality. It has been addressed a time or two 

in water and wastewater. But the fact is the words that staff 

includes, which we strongly support, in its recommendation is 

that these decisions that you make on a yearly or maybe every 

two years, whatever the period is, the decisions that you enter 

regarding the prudence of the expenditures will be final to the 

extent that administrative finality permits. 

And I think my phraseology is not good, but it refers 

the reader, the practitioner, the affected party to the 

existing body of administrative case law that deals with 

administrative finality. I don't believe that any tighter 

standard is prudent on your part, and I don't think that any 

tighter standard is probably legal on your part, because I 

believe administrative finality, as I say, has both statutory 

and constitutional stature. 

And a concern sometimes articulated by Commissioner 

Arriaga is you must be careful not to bind future 

Commissioners, Commissions, in a way that you shouldn't. It is 

true that the statute and the rule are both designed to lessen 
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:he risk that utilities face. I have some doubt as to whether 

:he extent, the body of case law that deals with 

3dministratively finality now creates a very large gate through 

myone might pass to revisit your existing decisions regarding 

:he prudence. And I doubt, too, whether it is even legal for 

IOU to attempt to do that. 

The reason we have consistently insisted on the words 

2dministrative finality is because that term precisely adopts 

3xisting case law as it is written in the state of Florida. We 

zan all look to the cases and determine what surety that gives. 

Yr. Litchfield said that they are looking for some degree of 

zonfidence in the quality of your decisions. O u r  response in 

support of the Commission rule as it is written is that 

administrative finality gives a very, very high degree of 

confidence. And that if you purport to absolutely foreclose 

for yourselves and all future Commissioners a revisiting of any 

of those reasons, for any of those reasons you might well have 

acted unwisely and perhaps illegally. 

My recommendation to you is we are close enough 

together on this rule, I think that our differences are 

reconcilable. We may be able to find a better phrase than 

administrative finality, although I doubt it since it happens 

to be a phrase I came up with, but there could be. There is 

room for compromise. 

On the enumeration of what they should file, I think 
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we can work that out. My recommendation to you would be to 

propose staff's rule, particularly since I understand you have 

9 deadline, propose it and I think therein are, in a practical 

sense, something like 30 more days before one's opportunity, 

and affected parties opportunity to draw it out and request a 

hearing is something like 30 days hence. 

I firmly believe that we can work together as we have 

for the past few days and work out these differences, the 

holidays notwithstanding I think we can still do it. As a 

matter of fact, I think if we had had another day or two, we 

probably could have done it this time. But I appreciate you 

giving me the opportunity to address the Commission, and thank 

you. 

CHAIRMAN EDGAR: Thank you, Mr. McLean. 

Mr. Twomey. 

MR. TWOMEY: Madam Chair, Commissioners, good 

afternoon. Mike Twomey for AARP. 

AARP did not take a position on the legislation, but 

the legislation, in fact, passed. You have the statute. You 

have the necessity for this rule. We would support everything 

that Mr. McLean said with respect to the filing requirements to 

give some specificity to the companies, to the intervenors, 

ditto with the concept of administrative finality. And lastly, 

and very quickly, I want to echo Mr. McLean's notion that a 

whole bunch of money is going to be coming before the 
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lommission for examination and review to determine its 

~rudence. And in that regard, I would suggest to you that the 

.ime constraints that are placed upon yourselves, your staff 

ind the customer intervenors in this draft rule are 

innecessarily restrictive. It requires that the companies file 

)y May 1st of each year. 

2ffectively on an annual review process up to 12 months to 

Irepare their case. 

:ommission hold a hearing by August 15th, the following 

iugust 15th. That is three and a half months, Commissioners. 

:hree and a half months from the date of filing of the 

ipplication or the petition to holding the hearing, which, of 

:ourse, as you know, doesn't count for the time you have to 

subtract for the prefiling of testimony, prehearing statements, 

?rehearing conferences and the like. 

That will have given the companies 

The rule goes on and requires that the 

We don't know how much you are going to get each year 

:o be examined. You may have more than - -  you have two 

iompanies sitting here, you may have more than one application 

2t a time. It may be a hundred million, it may be 200 million, 

it may be $300 million a year. These plants, as stated earlier 

~y the company attorneys, are going to be very expensive. 

should allow yourself - -  as it is right now under the statutory 

clause for rate cases, which in many cases are less than those 

amounts, you allow - -  you are allowed, and the staff is allowed 

and the customer intervenors are allowed upwards of eight to 

You 
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ine months. The companies, I don't believe, can make any 

uggestion that they will be harmed by the Commission and the 

taff and the customer intervenors having that much time to 

eview. What you have to do - -  that is to the contrary, they 

ay openly suggest that there being insufficient time for their 

ustomers and the staff and the Commission can only benefit 

hem. 

.rge you to not accept this three and a half months. 

hould not hamstring yourself knowingly and willingly. You 

'hould increase the time length to at least six months, and I 

rould urge a greater month time period in terms of eight or 

line months. 

They can't be harmed by having enough time. So I would 

You 

Thank you. 

CHAIRMAN EDGAR: Mr. McWhirter. 

MR. McWHIRTER: Madam Chairman and Commissioners, I 

:epresent a group of industrial consumers, and I would like to 

it the first say that my group strongly endorses the idea of 

Iuel diversity. We strongly encourage the utilities to move 

.orward with their plans with respect to nuclear plants, 

iecause we think that's in the public interest and to go 

forward as fast as possible, and we will support such items as 

are prudent to pass along the cost of these investments without 

creating a feather bed operation. 

The rule is good in theory, but you are passing a 

theory without knowledge of the real facts. All we know, as 
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Ir. McLean says, it's going to be a bunch of money. Currently, 

is I reported to you in November, we found that items that go 

:hrough the cost-recovery clause now constitute more than 

70 percent of the total revenue collected by the utilities. 

Jow, these are revenues that are collected without review of 

vhether or not the utility has a proper rate of return on its 

?quity, without a review of the depreciation that has occurred 

sith respect to the facilities that are in the ground, and 

ither aspects. 

I think in spite of the fact that the Commission is 

zoncerned about base rate cases and the arduousness of them, it 

is beneficial to occasionally have a base rate case. And if 

IOU go forward with cost-recovery items without a base rate 

Zase, what happens is you lock in a depreciation rate on 

?xisting facilities that never gets looked at again until you 

nave your annual depreciation studies or your quadrennial 

depreciation studies, and that could be a serious item. You 

don't look at the appropriate return on equity unless you have 

2 base rate case. Most importantly, you don't fully recognize 

the growth in utility sales, although they project what the 

sales may be in the annual fuel clauses. 

And one of the concerns that we would have with this 

rule is the possibility for double recovery of things that 

might be included in the nuclear plant costs that are already 

covered in the base rates that customers are charged. We saw 
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;his happen in the storm cases where linemen whose salaries 

uere paid for their normal operating activities were put into 

;he storm charge. There needs to be examination to ensure that 

chose kinds of things happen. 

And so being aware of those potential problems, I 

nave to strongly recommend what Mr. Twomey has said and what 

Yr. McLean has said, that you need to have time for study, you 

need to have intelligent study and you need to have 

flexibility. You don't want to adopt a rule that's chiseled 

into stone long-range, important policies that don't have the 

facts at the time that the rule is adopted. So I would 

encourage you to treat this rule as a working document. 

I would further encourage you to give us a little 

nore time to negotiate the details to let the concerns of 

consumers as well as the concerns of the utilities who are 

planning to go forward with nuclear plants to participate and 

discuss the matters openly. Secrecy is going to be a big issue 

in these cases. It's not addressed in this rule at all, but my 

guess is that when you are dealing with a nuclear plant and the 

concerns about security, a lot of the information that's going 

to come out is going to be confidential. So we need to be sure 

that the confidential information is clearly open to study by 

qualified experts. 

I won't prolong the general discussion that I have 

given you, but only to say I would suggest to you that this 
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rule has got to have flexibility to be reevaluated from time to 

time as the facts come out. Thank you. 

CHAIRMAN EDGAR: Mr. Glenn. 

MR. GLENN: Madam Chairman, if I could respond 

briefly to a couple of things that a couple of the other 

parties have said. 

Number one is the OPC statement about holding the 

utilities harmless. Nothing could be further from the truth. 

There is one thing that I think everybody here is in violent 

agreement on, and we want transparency, openness and review. 

And we are willing - -  we are an open book as we are in the fuel 

clause docket, the ECRC, and our base rate proceeding. 

Everything that we do the staff has, and OPC and intervenors 

have access to. We want that to continue. 

This is not a hold harmless agreement, anything but. 

We have the burden to prove prudence. That rests on us, and we 

will be proving it every single year. The only certainty that 

we get in this process is if we manage that project 

appropriately and prudently. That is number one. 

Number two, about Mr. Twomey's comments on timing. 

One thing, and we have had some good discussions with staff on 

this, is that it is not a three-month process here. First of 

all, we initially offered to do it through the fuel clause in 

the same time frame, which gives you an additional three 

months. That was rejected by OPC and others who wanted a 
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separate review and earlier on, so that you could then set the 

factors for the fuel case in September. So we have, at the 

request of intervenors, done that. 

The second thing is this is an open book all year. 

It is like a tax audit of the PSC. The PSC has staff at our 

corporate headquarters all year reviewing documents. This i 

the same thing. We discussed that with staff here, and I agree 

with Mr. McLean that I think we need some more meat on the 

bones of what actually is going into a petition. I think that 

is a good thing. I don't think it is appropriate for this 

rulemaking, but we can have audits that occur and that will be 

mgoing throughout this process, so that everybody is going to 

see on a realtime basis what contracts are we executing, how 

2re we managing those contracts, what work order changes have 

been done. We want transparency. 

As to Mr. McLean's argument, I don't believe that we 

need that in the rule, per se. I think we need to sit down 

dith the parties all involved and say what is that M F R  

suggestion. But that can be done outside of the rulemaking 

?recess. Because I do agree with Mr. Twomey, we need some 

Elexibility because we are going to have lessons learned from 

fear one to year two to year three on what actually needs to be 

lone. 

Those are the key points. I don't have anything 

3lse. 
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CHAIRMAN EDGAR: Thank you. 

Commissioners, before I open it up for questions, 

let's look to our staff. Mr. Harris, Mr. Devlin, Mr. Cooke, 

Doctor Bane, are you in a position that you can speak to some 

of the points that have been questioned and also maybe some of 

the red line suggested language that was passed out? 

MR. DEVLIN: Madam Chair, I think if it is okay with 

the Chair, we will do a little tag team on this. 

CHAIRMAN EDGAR: That's fine. 

MR. DEVLIN: The issue or one of the issues I think 

that seems to be most important to the parties is the prudency 

review, so let's speak to that first. And, we understand, 

although this is an issue that sort of was brought to our 

attention sort of late in the process, but we understand the 

need and agree with the annual prudency review. And we 

understand it would reduce uncertainty for the company; and, 

therefore, reduce financial risks for the companies. 

At the same time we think it is real important to 

balance that against the need to ensure only prudent costs are 

being asked to be recovered by ratepayers. So there is - -  the 

time line proposed by the company, we feel, is unreasonable, 

and I'll give you three reasons for that. 

First of all, and I think it was articulated somewhat 

by Mr. Twomey and Mr. McLean, that we would have a very short 

time frame to get an audit review done in time for a hearing in 
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ugust. 

ut with the testimonial deadlines and rebuttal testimony 

eadlines, et cetera, that would leave an audit report due date 

round May. And, remember, the filing as we have articulated 

n the rule for construction costs would be April, and it is 

.nreasonable. 

If you look at our August 15th hearing date and back 

And it is true, Mr. Glenn is right, there is a lot of 

)reliminary work that can be done during the year, but that's 

)reliminary work. 

ios t s ,  actual or finished, for the year before you can really 

iinish your audit work. That's number one. 

You really need to have the construction 

Number two, this isn't like a normal audit, and 

I s .  Vandiver is back here, and she can back me up on this, I 

;hink. Normally when we audit, we verify that what they spent 

- s  what they spent, and they booked it properly, et cetera. We 

2re talking about prudency review, and I think that's a step up 

from the normal verification accounting type of auditing that 

we do. 

Somebody asked me, could you define what prudency 

means, and that is difficult, but I would say it goes beyond 

just verification. 

being expended in the most efficient and prudent way, the most 

efficient way for the benefit of the ratepayer. That's an 

extra burden, if you will, a responsibility in the audit; and, 

therefore, it takes more time and resources. 

It means that you ensure that the costs are 
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The third point is we will be dealing with it on an 

mnual basis, and, again, we agree that there is great benefit 

tn doing this, but we will be dealing with big dollars, and 

vel11 be dealing with mainly contract or project type costs. 

Cn many instances they won't be complete, and that just adds to 

:he complexity. An example that we kicked around that we would 

see is the site clearing contract. There may be a site 

ilearing contract that we review after the site is chosen. And 

it may be that in reviewing the actual costs that the site 

ilearing may only be half done, and it just would be difficult, 

lot impossible, but more difficult to evaluate the prudency of 

iontracts that are half executed. 

Anyway, with those points in mind, again, we 

2ttempted to craft an annual prudency review process that 

3ppears to be unacceptable to the companies. I think as the 

?arties mentioned, there is a lot of room for negotiation here. 

I don't think we are very far apart. I think we can maybe move 

~p the deadline for filing. Right now it's April 1st. We know 

that the companies close their books in January. Maybe they 

dould be amenable to an earlier filing. And at the same time, 

st the back end maybe we could have a hearing later than 

August 15th on the prudency. I think the other issues we can 

handle in that time frame, but we are talking about, I think, 

around $500 million or so a year in construction costs per 

company. And I think we just need to give adequate time and 
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sffort to ensure that only prudent costs are recovered by 

clustomers. 

MR. HARRIS: And building on than point, the annual 

prudence review is something that is very unusual, you know, as 

Mr. McLean mentioned. Generally a company books it. At the 

end of the project they come in and say, here is what we did, 

and it's prudent, and we want to put it in base rates. 

annual prudence review is something that the Commission hasn't 

done before. And we see that as a very strong incentive to the 

zompanies removing disincentives to nuclear plants. 

that, given the fact that it's going to be annual and could be 

spread out, we do see some merit to the administrative finality 

concept being on the end. 

This 

But with 

And I'll give you the example that Mr. Devlin used 

with site selection. You have an ongoing process. Let's say 

it takes three years. You have year one, year two, and year 

three. In any one year the company might come in and 

demonstrate that it is prudent in that year and do that for 

three years. 

something, you know, that fell through the cracks, for lack of 

9 better word, that ends up to be not prudent. If each year 

they had a signed off nonreviewable final prudency 

determination, there would be no way to fix that. 

But at the end of the project there might be 

Now, we're not saying that that language necessarily 

has to be in the rule. I think that the law is what it is, and 

2 7  
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'ou all might have the chance to go back and open it up. But 

.t at least removes the argument that someone could make that 

'ou all thought about this, that you knew about the concept of 

tdministrative finality, and by leaving it out of the rule this 

'ommission made a decision that that concept would not apply to 

:hese types of costs. 

:omfortable leaving that concept in, at least at this point. 

So for that reason, we are sort of 

Another point that the companies made, moving on, was 

:his idea with the site selection costs being treated 

lifferently. 

'separate1' proceeding for "limited" proceeding, that doesnl t 

)other us. What does concern us is that they would try to lock 

1s into - -  automatically through the clause. Staff sees part 

if this rule as giving future Commissions as much flexibility 

3s possible. We prefer our language, which is the method of 

recovery. 

zlause, but there might be some other method, a surcharge, a 

3ase rate, something like that that makes more sense for those 

?articular costs. 

3pportunity, the flexibility to consider those options. We are 

uorried that if we lock you in through the rule to only clause 

recovery for site selection costs, we have taken away a little 

bit of flexibility from you all, and that is not something we 

want to recommend that you do. 

We are not opposed to substituting the word 

We believe that means you all could do it through a 

And we would like you to have the 

You heard Mr. Devlin mention that we might have Some 
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3om to negotiate on the time, and I think that we do. All of 

he parties indicated that with a little bit more time we could 

robably get together, and I believe that to be true. As I see 

his process, we are recommending that you propose a rule 

oday. We haven't published a notice of that rule proposal in 

he Florida Administrative Weekly. That will take - -  if our 

lerk's Office could get it done today, it would be published a 

eek from Friday. That's ten days from now. Then there is the 

tatutory period of 21 days for parties to look at that notice 

f proposal, any person who gets the FAW to look at that and 

ither file written comments or request a hearing. That's 

nother 21 days. So realistically it's about 31 days from now 

)efore we could actually get a rule adopted. 

That's time for us to sit down with the companies, 

;it down with the intervenors, sit down with the customer 

:epresentatives and try to figure out if there is a way we can 

:ome together and come up with a consensus that we could 

yecommend to you all that you adopt. And one way I would see 

:his perhaps happening is the written comments during that 

!l-day period could be a joint written comment. We all have 

;at down, we have agreed to this, we would suggest you adopt 

:he rule with the following changes. 

By my quick calculations it looks like the 21-day 

)eriod, if we could get the FAW notice done today and out, 

uould be sometime around January 19th. We have an agenda 
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January 23rd. 

iown in the near future and work this out that as quickly as 

January 23rd we could have a recommendation to you all to adopt 

vith certain changes that everybody agrees to. I'm not 

Zommitting to that, but I'm saying that's one way I see that 

,his process could unfold. 

It's possible if all the parties are able to sit 

CHAIRMAN EDGAR: To our staff, do you have other 

zomments on the red line, red marked, red lettering, whatever, 

:hat was distributed by Mr. Glenn and Mr. Litchfield? 

MR. HARRIS: Yes. There are some other red lines in 

nere that have not been addressed by the parties. We could 

2ddress those if you all are inclined to hear our rationale for 

not taking them up. We have seen there are changes on Page 13, 

an Page 14. I don't think that they are big points. And if we 

are going to sit down and negotiate, these are things that we 

can talk about and see if we can come to some resolution that 

everyone agrees whether those particular words should be 

included or stricken. 

CHAIRMAN EDGAR: Thank you. 

MR. HARRIS: We would advise that you not make those 

changes today and propose the rule as staff has handed it out. 

MR. LITCHFIELD: Madam Chairman, may I address those 

particular strike-throughs on our part briefly? 

CHAIRMAN EDGAR: Sure. 

MR. LITCHFIELD: I think they really underscore the 
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heart of our concern that if that language remains, the clause 

in that proceeding, effectively we get no comfort other than 

they won't be reviewed subject even to administrative finality 

in that proceeding, but they can be reviewed in any other 

proceeding. 

MR. COOKE: Commissioners, can I just touch base on 

the administrative finality question for a second? In this 

point in particular, the intent of that phrase was to make sure 

since we were going to have the intent of the phrase in that 

proceeding in those places, was to make sure that if we do have 

a hearing in August on the carrying costs and the 

pre-construction costs, that when those numbers get folded in 

later in the year into the clause recovery, that they not be 

revisited at that time. 

I think that's separate and apart from the issue of 

administrative finality, which I can address briefly because it 

is a complicated or a very complex issue, and it's hard to 

articulate. But in my mind, the whole concept is that at some 

point administrative agencies' decisions are final. However, 

courts have recognized over time that because of the ongoing 

oversight and the need to protect the public interest, there 

are certain exceptions to that. 

And some of the exceptions that courts have 

articulated are if there has been intentional 

misrepresentation, something along the lines of fraud, or they 
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have even used phrases such as if there are significant changed 

circumstances that necessitate protection of the public 

interest, an agency can have some chance to go back and look at 

a prior decision it has made. 

This concept of administrative finality is a 

judicially created one. I think we were comfortable having the 

language in the statute because we think it's there, and we 

think it is restating what the case law says. And I think this 

may be a first time for us in terms of writing a rule that says 

we are going to do prudence review, and at the end of that 

review we won't revisit it. And that raised some concerns 

about whether we were somehow perhaps going to be perceived as 

waiving the concept of administratively finality. 

I'm not so sure that it's necessary to include the 

term administrative finality in the rule because it's a 

judicial concept. And I think Mr. McLean was even alluding to 

this, I'm not so sure we could waive that. We may not be able 

to. It's there. It's not something we created. So I'm sort 

of on the fence with regard to that phrase. It was preferable 

to have it in there because we believe it is a concept that 

applies to administrative decision-making. But I also think 

that if we do have a little more chance to discuss it with the 

parties, we may be able to resolve that issue. 

CHAIRMAN EDGAR: Thank you. 

Mr. Glenn, in your opening comments I believe you 
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said that the rule does not go far enough to encourage 

investment in nuclear generation in this state. Can you show 

me where in the statute you think - -  what in the statute do you 

think this rule does not do that the statute directs? 

MR. GLENN: Well, I think the statute is explicit in 

that what the Commission should be doing in its rulemaking is 

promoting the development of nuclear power plants by - -  

CHAIRMAN EDGAR: So you don't think this rule does 

that? 

MR. GLENN: I don't think it does as written. With 

;he uncertainties that exist with this administrative finality 

issue, with a review that may be reopened at some later date, 

:hat is a disincentive for utilities to invest that kind of 

significant capital dollars only with a very real possibility 

if somebody much later in the game coming back and challenging 

.he prudence of those costs. So that's the disincentive that I 

.m referring to. With respect to administrative - -  

CHAIRMAN EDGAR: Is that the same thing as this rule 

.oes not promote renewable generation in the state? 

MR. GLENN: I'm not sure what this rule does. It 

rovides some incentives as it is currently written, and those 

ncentives are - -  

CHAIRMAN EDGAR: Well, I thought what the rule did is 

rovide some incentives per the direction of the statute and 

ay out a process for review of costs and cost-recovery 
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nechanisms. 

MR. GLENN: It does outline what the statute says. 

The statute gives you flexibility and the legislature gives you 

flexibility to determine what that process is. The process 

that is being proposed is a process that's similar to what we 

have today. And what we have today does not work for a nuclear 

power plant. We cannot commit the sins of the 1970s and '80s 

where companies were bankrupted financially because they would 

expend years of dollars only to have - -  

CHAIRMAN EDGAR: Mr. Glenn, are you saying that this 

rule takes us back to the 1970s in this state, because I don't 

agree with that. 

MR. GLENN: I think it does more than what we have. 

But the risk that we have with reopening proceedings later in 

time is a real substantial risk that we have to weigh as a 

company to determine whether to proceed with a project like 

that. 

CHAIRMAN EDGAR: Okay. I would like to look to our 

staff for a minute. And, Mr. McLean, if you can give me just a 

minute, I will come back to you. 

MR. McLEAN: Thank you. 

CHAIRMAN EDGAR: I believe I just heard Mr. Glenn 

basically say that the rule, as our staff has proposed, is 

basically business as usual as we always have. 

MR. HARRIS: We disagree with that. 
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CHAIRMAN EDGAR: And that is not my understanding, 

2nd so I would like to ask our staff to speak to that. 

MR. DEVLIN: I will take first shot at it and then 

:hey can chime in, because there is at least two huge 

jifferences between what we are looking at here in this 

rulemaking and how we regulated back in the 1970s. One is a 

substantial early recovery of costs which is prescribed by 

statute. But based on Progress's own estimates, we are talking 

2bout in excess of a billion dollars of pre-construction costs, 

2nd AFUDC, or carrying charges and construction that would be 

recovered before commercial operation. And back in the ' 7 0 s  

that would not have been the case, those costs would have been 

recovered from commercial operation forward. So that was a 

tremendous benefit and a tremendous incentive, I think, for 

nuclear. 

And the other big difference - -  at least I perceive 

it as a big difference - -  never before in the history of the 

Commission, the best I can tell, we will be pre-approving the 

prudency of this nuclear power plant before commercial 

Dperation. Now, there is some debate on how soon can we do 

that. We are debating that point right now. But the fact of 

the matter is there will be 100 percent, or close to 100 

percent, pre-approval of all costs before commercial operation, 

which significantly reduces the risk, and I would think would 

be a significant incentive. 
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MR. HARRIS: And two more points. They are in the 

statute, but the company is recovering their carrying costs and 

:he construction balances on a yearly basis. We are talking 

)robably hundreds of millions to a billion dollars worth of 

:onstruction balances. The interest on that will be fairly 

significant. They are recovering that every year. 

And, finally, the statute provides, and the rule 

nakes it clear, that if something happens and the plant doesn't 

jet completed, they get to recover those costs. That's in the 

statute. But that could be a fairly significant amount of 

investment that they are being, by statute and rule, allowed 

recovery of. So I strongly disagree that this rule does not 

?remote investment in nuclear power plants. It is head and 

shoulders above anything the Commission has ever done before. 

Some of it is mandated by statute, but some of it is creative 

thinking outside of the box solutions to problems to promote 

investment in nuclear power plants. 

CHAIRMAN EDGAR: Alternative cost-recovery 

nechanisms. 

MR. HARRIS: Yes, ma'am. 

CHAIRMAN EDGAR: Mr. McLean. 

MR. McLEAN: Yes, ma'am. The notion that this either 

returns us to the conditions of the ' 7 0 s  or nearly does so, to 

quote a friend of mine, nothing could be further from the 

truth. This is a quantum leap away from what we would have had 
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before this statute had there been a proposal before you to 

build a nuclear plant. 

And on the narrow issue of administrative finality, 

every affected party who appears before this agency or any 

other administrative agency of the State of Florida, faces 

administrative finality in the decisions of that agency. As 

Yr. Cooke, I think, eloquently explained, administrative 

finality has built in exceptions, none of which we would expect 

to see in this process. That's the law of the land. That is 

the lay of the land. 

The use of administrative finality, in my view, 

iaptures exactly the judicially established case law without 

2xpansion, and I submit that they are looking for an expansion, 

:he companies, without expansion and without subtraction. It 

zakes, adopts, puts affected parties on notice, as rules 

;hould, that the decisions of this agency are always subject to 

zhe notion of administrative finality. It does not, in my 

Jiew, create this huge exception such that it returns us to the 

' 7 0 s .  It simply isn't so. 

Thank you. 

CHAIRMAN EDGAR: Commissioners, any questions? 

COMMISSIONER DEASON: A question for staff. 

CHAIRMAN EDGAR: Commission Deason. 

COMMISSIONER DEASON: Mr. Harris, it is your 

recommendation that we propose the rule, the version that you 
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distributed to us this morning, correct? 

MR. HARRIS: Yes, sir. 

COMMISSIONER DEASON: But I think in your 

presentation you also indicated that there was not a problem in 

your mind of changing the term lllimited," when modifying the 

term proceeding, to change that to llseparate.'l In other words, 

change language from "limited proceeding1' to "separate 

proceeding. I I  

MR. HARRIS: That's correct. 

COMMISSIONER DEASON: Can you explain why that is not 

a problem? And if it is not a problem, should we go ahead and 

incorporate that change in the rule that we propose or do you 

still think we just need to propose the version that you 

distributed this morning? 

MR. HARRIS: We have no problem with changing the 

words on Lines 19 and 2 0  of Page 1 2  from limited to separate. 

We had initially - -  you know, the idea we were trying to 

capture here is that site selection costs should be - -  we 

wanted to allow the recovery up front, you know, prior to the 

plant going into commercial service. But there is a confusion 

in the statute about whether they could be recovered in the 

exact same manner as pre-construction costs, which is through 

the clause on an annual proceeding. 

And so what we tried to do is come up with sort of a 

zompromise where the company would be able to come in at a 
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determining time, which we have defined as the filing of a need 

determination, and say, okay, these were our site selection 

costs, and we would like to recover them now. And we thought 

the way to do that would be through a separate proceeding of 

some type. 

We used the idea of a limited proceeding simply 

because that is a term that I have heard here at the Commission 

in my time, and I thought I sort of understood what it meant. 

The companies were concerned with that. And in their minds the 

term of art limited proceeding can have some negative 

implications. It can lead to expansion, to more of a base rate 

type of proceeding, and so they were uncomfortable with that 

phrase. That is fine with me and I believe with the technical 

staff. We are not concerned about the term "limited 

proceeding" versus "separate proceeding. What we were 

cloncerned with is the concept that these site selection costs 

uould be treated in a manner separately from pre-construction 

iosts, but that the company would still be allowed to recover 

those prior to being booked and when the plant goes into 

iommercial service down the road. 

It's the part on Line 22, the period of clause that 

tie have a concern with striking. And as I mentioned earlier, 

de believe method for recovery allows the Commission some 

liscretion to determine the best way to do it, and it could be 

zhrough a clause, and that would be appropriate for the 
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Commission to determine if they made that decision. But it 

could be something else. And we don't want to lock the 

Commission into requiring the clause when the separate 

proceeding might point to a better or a different method. 

So to answer your question, Commissioner, if you 

would like to change "limited1I to rlseparatell we don't object to 

that, and we could to that today. 

CHAIRMAN EDGAR: Mr. Harris, just so I'm clear, on 

behalf of staff, you are expressing no concern with the 

suggested language change to Page 1 2 ,  Lines 19 and 2 0 ?  

MR. HARRIS: Correct. 

CHAIRMAN EDGAR: Lines 19 and 20, but some concern 

and not recommending the suggested change to Page 1 2 ,  Line 2 2 .  

quest ions 

MR. HARRIS: Correct. 

CHAIRMAN EDGAR: Okay. 

Commissioner Deason, did you have any further 

or comments on that point? 

COMMISSIONER DEASON: NO. 

CHAIRMAN EDGAR: Okay. 

Commissioner Arriaga. 

COMMISSIONER ARRIAGA: I think I heard all the 

parties say that they are close to additional negotiations and 

possibly some kind of agreement. And I am understanding that 

staff is proposing that we approve this as just modified and 

allow you more time to go back to the drawing table and come 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

41 

back in the future with a potentially negotiated rule. Am I 

understanding correctly? 

MR. HARRIS: Roughly, yes, Commissioner. 

COMMISSIONER ARRIAGA: If that were to be the case, I 

just want to make sure that there is a commitment that you are 

going to come back with something and this is not going to be 

the final document. 

MR. HARRIS: This would be the initial document that 

you propose. Any party can, within that 21-day period after 

publication, request a hearing or file written comments. You 

have heard some fairly strong concerns by the other people at 

this table. I would anticipate that were there to be no 

negotiations prior to that 21 days expiring, someone would file 

a request for hearing or written comments on it. 

COMMISSIONER ARRIAGA: And may I continue, please? 

Did you want to say something? 

CHAIRMAN EDGAR: Go ahead. 

COMMISSIONER ARRIAGA: Well, fine. I've got two or 

three questions, so if you want to intervene now, that's fine. 

CHAIRMAN EDGAR: I'm sorry, we will work through it 

together, Commissioner Arriaga. 

I guess I just had a little bit of a concern, and 

naybe I didn't hear exactly right as I was trying to re-read 

for the 150th time the rule at the same time I was trying to 

listen. But I would have a little concern with requiring our 
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;taff to make a commitment of changing language. I have no 

?roblem at all if, indeed, that if that is the direction the 

2ody wants to go, asking them to work with the parties and 

;hink through and do additional analysis and good thought and 

uork together and see if changes are something that with all of 

:hat they could or would recommend, so just a fine point. 

I have - -  well, let me just make a comment, 

lommissioner Arriaga, and then I look forward to hearing your 

questions. 

Mr. McLean, I appreciate very much your statements 

2arlier on about being close on some language and being willing 

to work even though it is the end of the year, and all of that. 

Ne all still work very hard, and I appreciate you being willing 

to do that and dive in and continue to work. Getting the 

language right to the best of our ability with the knowledge 

that we have at this point in time is very, very, very 

important, and it is very important to me. And if we need to 

take some additional time to get it more right, then, you know, 

it's good to know that we maybe have the option to do that. 

So, Mr. McLean, I appreciate your commitment to do 

that. I know we have the commitment of our staff to do the 

same and look at it very closely after our discussion here if 

indeed that is what we want to do. And I certainly would hope 

that we would have the same commitment from the industry and 

also from the other interested parties. 
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I do have some frustration, though, that I feel 

compelled to express, and that is that this statutory language 

was passed, I believe, in May. We knew that we were going to 

be sitting here this fall having these discussions. We 

requested comments back in, I think, August. We received 

comments, and I'm very appreciative, and I'm appreciative of 

receiving the red line version as well. We have asked before 

if parties or interested persons have some concerns about 

language. It is always very helpful for us to see in writing 

Dther suggested language, so I thank you for that. 

But even so, I have some frustration. The statute 

passed in May. We requested comments back in August. We had 

m item much, much, much earlier in a little rougher version 

initially put out for agenda back in October. A number of 

tloncerns were expressed. We pulled it, asked for additional 

dork and review from all parties. We agendaed it in November, 

m d  in November I was told we need two more weeks. We need two 

nore weeks. And so I said, okay, take three and get it right 

to the best of our ability. And here I am at the end of 

3ecember hearing we need more time. I always need more time. 

So it is very, very, very important that we get it 

right. If, indeed, we need some more time and we can make real 

zonstructive progress, then I am very, very open to that. But, 

t ~ g  t , I j ~ t n l l t ~ t h ; l t ~ h ; l T 7 e ~ r ~ i ~ ~ t h j C ~ ~ ~ r  

six months, and I would hope that we would really, really, 
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really be able to get everybody to get serious about looking 

and working on the potential areas of difference. 

And also, Commissioner Arriaga, I would say if indeed 

we want - -  and, again, I'm open to it, but if we want to ask - -  

you know, pass something out today, which I think - -  or propose 

something out today, which I think is a procedural step that we 

need to take, with changes, with one change, with three, 

whatever is the will of the collective body, that we recognize 

that this is a multi-year process that we are still looking at, 

and that we have taken really some huge and significant steps. 

I also think that if we are going to direct or 

request our staff and parties to continue to work on the 

language to get it closer to perhaps full consensus that we 

sre - -  they and we are all in a better position if it is after 

some discussion and we are able to hear one another on some of 

these points and the staff is able to hear from us, as well. 

So, thank you, Commissioner Arriaga, for allowing me 

to say that, and I look forward to your questions. 

COMMISSIONER ARRIAGA: Well, I think I share with you 

the same frustration. And one of the reasons I do share that 

€rustration, and I will share this with all of you, is that I 

just went through a nomination and appointment process, and it 

just happened that this year the co-chair of that oversight 

zommittee that the Legislature has set up to review and 

nerview the PSC is Representative Atkinson. And he happens to 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

45 

)e the sponsor of this nuclear bill at the Legislature. 

~ O U  look at the record of that public meeting of the oversight 

Zommittee where they nominated us for appointment, 

tepresentative Littlefield and myself, Atkinson asked every one 

i f  us, every one of the candidates if we understood the purpose 

if the nuclear bill. If we understood that we had to go above 

2nd beyond normal business to promote nuclear energy. 

m e  us, including me, told him we were very clear on what the 

intention of the Legislature was. 

And if 

And each 

So I am as frustrated as you are because we need to 

?ass this. We need to get it done. But I'm listening, I'm 

hearing that there is a possibility of negotiation, there is a 

possibility of coming to an agreement. 

zase, I just don't want to hang a rule on somebody's head that 

would not allow them to negotiate in good faith. That's what I 

said, and maybe it was a very difficult word, Madam Chairman, a 

commitment from staff. And you're right, maybe we cannot ask 

staff to commit today. But at the same time, I may not want to 

commit myself to the current rule. So I have to find a balance 

here of what do we do. 

And if that were the 

If we allow you to negotiate, we pass this under at 

least the good faith understanding that you are going to go 

back to the drawing table, see all the written arguments and 

h i e s  i k r a t  a r q u k  rq-ti=&-nd C U L ~ ,  .L b a & + m 4 +  

future. And if there is no agreement, well, you are going to 
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hear some comments from us. You should be able to understand 

where the Commission is coming from. We are going to give you 

enough hints for you to take it into consideration to come up 

with something that will probably meet all of our expectations. 

Let me make one final comment. The basic problem I 

have here is that - -  and Mr. Cooke, our General Counsel, just 

said, and I think OPC has stated, it isn't easy, especially for 

me, a humble engineer, to understand what administrative 

finality is. It's not easy to explain. It's not easy to 

understand. It is a very difficult concept. And said in 

layman's terms, it is like a sword on somebody's head that is 

going to be hanging there for the next 10, 15, 2 0  years, and 

that I'm going to pass it through your throat if I feel like I 

need to investigate what you did ten years ago. 

I do understand the concept of administrative 

finality as the right that future generations, future 

Commissioners have to come in and review what was done. I 

understand that. But at the same time I am responsible for my 

acts today. And if I make a determination of prudency review, 

I am assuming that responsibility, and I am thinking that my 

staff was capable enough to give me the proper numbers for me 

to make that decision. 

I'm trusting you, I'm trusting your professional 

-P=itY, and )To= a = 3 + + h e c = l m a + ; m a  t ru s t iag-tAe+dgae&- 

that I have to make. To make a judgment today thinking that I 
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2m going to leave the door open for somebody in the future to 

zome in and say, oh, I forgot that I needed to look at File 

qumber ABC that should have been filed, but maybe it isn't, 

3ecause ten years have passed. That kind of issue on a company 

floes not promote nuclear energy. 

So we have to balance administrative finality with 

regulatory certainty, which is my concern here. How do we 

?rovide regulatory certainty to these companies if we have the 

sword of administrative finality stuck into a rule? The rule 

joes a lot, and I share with the Chairman that the rule does a 

Lot. It is a very forward-looking rule, and I think it meets 

:he expectation of Representative Atkinson. 

But my question would be does it do enough? Are we 

leaving doors open in the middle so that the companies may not 

2vail themselves of the rules? I think the purpose here is to 

nake sure that nukes are built, because we need that energy. 

rJe said it over and over and over, we need nuclear energy. Ten 

{ears from now if we don't have it, we are going to look back 

2nd say we did not do our job as Commissioners. And to get 

lung up on terminology and placing constraints on companies 

:hat have to invest five billion dollars because we may have 

Eorgotten to review what we had to review, that's a problem. I 

lave that big problem. I just wanted to share that with you. 

you, Mzdzm Ch &r . 

CHAIRMAN EDGAR: Thank you. I am looking for that 
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ightning rod. 

Commissioner Carter. 

COMMISSIONER CARTER: Thank you, Madam Chair. 

Just briefly, we have a deadline here not established 

y us, but established by our bosses, the Florida Legislature. 

e have a product in front of us that is not a perfect product, 

u t  it's certainly a product that was arisen to with quality 

.esearch, good sound legal reasoning, a plain reading of the 

Itatute, and negotiations in good faith by all the parties. 

I think, Madam Chairman, what we need to do today is 

re need to go ahead on and approve this with the adjustments 

;hat have been recommended by staff, 

since they are that close together, you have got 31 days to get 

Lt all taken care of, and then they can come back with a 

inanimous recommendation. 

and allow the parties 

But because of what the Legislature, our bosses, have 

3sked us to do, I would want us to say, well, we are just 

zaking it as a recommendation. 

specific date on it, that means that they want us to do 

something by that date. It is not perfect, but it's 

significantly better than what we had before. 

this staff recommendation with the corrections presented by 

staff . 

But when the Legislature put a 

So I would move 

CHAIRMAN EDGAR: Thank you, Commissioner Carter. And 

I think Commissioner Tew wanted to make a comment or a 

4 8  
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question. 

COMMISSIONER TEW: It actually was a question. I'm 

sorry I didn't get in there sooner. I have a little bit of 

cold symptoms over here, so bear with me. I was going to ask 

earlier, but I think Mr. McLean did a good job explaining what 

he intended by the phrase administrative finality. But I 

thought while we are all here, I will try to follow up on some 

of that. It is just based on some recent experience with that 

terminology and the body of case law that surrounds it. It's 

definitely not a model of clarity for me, and so I do want to 

understand it better. And I think staff already said that they 

think whether we include it or not that it's still a concept 

that applies. And I wanted to hear from each of the parties on 

whether or not they think that that is the case. 

And I should also say, before I turn it over for an 

answer to that question, that I am encouraged by the parties' 

comments. It does seem to me - -  and I asked staff a lot about 

this yesterday, whether or not if we give everyone time to get 

together that we are actually going to get somewhere. And I 

think from the comments we have heard from everyone that it 

would be worth some period of time to do that. 

But, again, I was just wondering, again while we are 

here, if everyone agrees that that concept of administrative 

finality applies whether or not there is language in the rule 

that suggests that terminology? 
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CHAIRMAN EDGAR: Commissioner Tew, who were you 

posing your question to? 

COMMISSIONER TEW: Actually, I would assume all the 

parties except for staff, because I think Larry already 

answered that question earlier. 

CHAIRMAN EDGAR: Okay. Mr. Twomey, you look like yo1 

want to start. 

MR. TWOMEY: Yes, ma'am. Briefly, I think the 

answer, Commissioner Tew, is that as Mr. McLean suggested, you 

can't take it away. You can't take it away no matter how much 

you want to. If you have it in the rule, however, a draft rule 

now and take it out, that would - -  if I was the company later, 

I would make the argument to a later Commission that you tried 

to take it out and, therefore, misrepresentation, fraud, 

mistake, and that kind of thing. The things Mr. Cooke told you 

about were not applicable here, which is what we are trying to 

capture is misrepresentation, fraud, mistake and that kind 

of - -  a very narrow list of things that you want to keep your 

eye on. But to answer your question, if you take it out, you 

can't take it out. 

CHAIRMAN EDGAR: Mr. McLean. 

MR. McLEAN: Yes. My notion is that it was 

judicially, and I think Mr. Cooke shares this with me, it's 

judicially established. There is a body of case law that 

describes administrative finality. Let me try this one with 
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Mr. Arriaga's observation that it is like a sword hanging over 

a throat. The sword of Damocles is hung by a thread. This 

sword hangs by a carbon steel cable the size of a Buick. This 

is not something that we can simply come up and say, you know, 

back in the last decade we forgot to look at this particular 

thing. That doesn't get a case reopened in terms of 

administrative finality. 

There are fairly well-enumerated criteria, fraud and 

material mistake. Mistake doesn't mean you forgot to do 

something. It means you multiplied two times two and got five 

or something like that. I think, and I haven't researched this 

question and don't want to represent that I have, but that's 

the case law we're stuck with. I think that's what 

administrative finality means, and that is exactly the concept 

that we are trying to seize by the term administrative 

finality . 

I think in the course of our negotiations to come, 

uhich I hope you will permit to happen, I think we can come up 

uith language that neither expands nor contracts existing case 

Law and that none of us will be offended with. And I can get 

2ven more flexible on that point if we have some articulated 

4FRs, pardon the expression, or some enumerated criteria that 

:hey must satisfy for a prima facie showing of relief that we 

I I I  
7 - m  r * * , t , m , r , m  -.- ,L-, - L -  il 
* v. 

So I think that we're spending a great deal more time 
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on administrative finality than it probably merits, but I 

understand the companies' concern. I don't think that we 

can - -  I don't think that you can constitutionally limit the 

opportunity of a party to challenge your decisions according to 

the case law of the state. I have not researched it, but that 

is my impression. 

CHAIRMAN EDGAR: Mr. Glenn, did you want to join in 

this discussion? 

MR. GLENN: Sure. One thing on administrative 

finality to the carbon steel analogy, I may have believed that 

before OPC filed its petition to seek a refund of $ 1 4 3  million, 

which we'll be arguing in a few moments, so looking back ten 

years is very fresh in my mind. So I think that is a really 

reasonable concern that we do have. It's not in any statute. 

It's not in any regulation that this Commission has. Why is it 

3eing put in now? 

MR. LITCHFIELD: And if I might add to that, Madam 

Zhairman, I think the concern is that the doctrine of 

3dministrative finality is not absolutely crystal clear in the 

law, and it is subject to various interpretations, similar to 

:he interpretation that Mr. Glenn alluded to earlier as to what 

ail1 be argued here before you this morning. And I think that 

is essentially what the company is concerned about, is that 

dr. McLean, as well intentioned as he is, will not be Public 

:ounsel, perhaps, ten years from now when this plant is still 
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being constructed, and we don't know how it will be applied. 

What we are looking for - -  what we are looking for is 

certainty and assuredness with respect to the costs that we 

incur during a given year, that those are checked off, they are 

signed off on, they are reviewed, they are evaluated and then 

we all move on to that next year of the construction cycle with 

some certainty and assuredness that what we are doing is 

accurate, correct, appropriate and that we are not subject to 

being second-guessed down the road. 

I think the concern is as occasionally has been 

applied or has occasionally may be argued to be applied the 

doctrine administrative finality, which suggests that somehow 

if it wasn't an issue explicitly spelled out in the case, if it 

wasn't specifically raised in testimony, if it wasn't 

specifically in the order, administrative finality couldn't 

possibly have attached to that. Those are the kinds of 

concerns that we have, the kinds of arguments that are likely 

to be raised. We need certainty on an annual basis. 

CHAIRMAN EDGAR: Commissioner Tew, did you - -  okay. 

Commissioners, any other questions at this time? 

Okay. 

Commissioners, I do believe we have a motion that has 

been made. We have had some discussion. We can have some more 

if we need to. Is there discussion, other questions, or, 

actually, Commissioner Carter, perhaps you could restate the 
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motion so that we are all fresh. 

COMMISSIONER CARTER: Thank you, Madam Chair, for 

your courtesy. 

The motion is that we would accept staff's 

recommendations with the changes that Mr. - -  

CHAIRMAN EDGAR: Harris. 

COMMISSIONER CARTER: Mr. Harris said - -  thank you - -  

were insignificant and make that to be our recommendation, and 

the parties - -  we would ask that all parties would negotiate in 

good faith. We shouldn't have to say that, but we will ask 

that, and allow the time to run its course. And at that point 

in time whatever recommendations or negotiations they could 

arrive at, they will have plenty and ample time to do that. 

CHAIRMAN EDGAR: Thank you, Commissioner Carter. So, 

again, for clarity, my understanding of the motion that you 

have made to us is that we would propose the language that was 

initially passed out by our staff as a substitute for the 

language that had been in the original item with the one slight 

change in Lines 19 and 20 on Page 12. 

COMMISSIONER CARTER: Yes, ma'am. 

CHAIRMAN EDGAR: Thank you. 

Commissioners, is there a second? 

COMMISSIONER DEASON: Madam Chairman, I'm going to 

"he im-n. Bu' L I u U V d y ~ ~ t I u I I ~ L I ~ I V U Q b l y .  

should have asked earlier, but if you will indulge me. 
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CHAIRMAN EDGAR: You may. 

COMMISSIONER DEASON: And this is a question to 

staff, and it concerns the concept of administrative finality. 

And this is the situation. If a proceeding is noticed, and if 

we are going to - -  just for the sake for this question, assume 

we are going to have annual prudency proceedings. And if a 

proceeding is noticed as a prudency proceeding and that there 

are costs identified for there to be a determination of the 

prudency of the incurrence of those costs and a number of 

issues are raised, and those issues are litigated in that 

proceeding, and there is a determination by the Commission on 

those issues, either the costs were prudent, or there were some 

imprudent costs, and there would be a determination of that and 

those would be addressed. 

At the end of that, and parties participated, is that 

party or even future parties as far as that goes, under the 

concept of administrative finality are they precluded from, 

say, a year or two or ten years later saying, oh, there was a 

seventh or eighth issue that we didn't identify that we should 

have identified. And it is not because of mistake or fraud or 

nisrepresentation, it is just that there was an issue there 

that we overlooked, we didn't raise it; we want to raise it 

now. Would that be permitted under administrative finality? 

MR. COOKE: Commissioner, my reaction to that would 

be that it would be precluded. That unless there is some 
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significant change in circumstances that necessitates 

revisiting from the public interest standpoint, in other words, 

something out there beyond the prudency review that occurred in 

that proceeding, or if there were allegations of self-dealing 

3r fraud or misrepresentation. I think the concept of 

administrative finality doesn't let you go back and revisit 

decisions that were made looking at the record and doing the 

normal course of things. I think it is narrower than that. 

The problem with it is it is a judicial concept, and 

it is laid out in various cases. And when we start looking at 

it on a case-by-case basis, a good arguer can start arguing 

that something is unusual and should be looked at again. But I 

;hink - -  and that is the concern the companies have, they want 

as much certainty as possible. I would like to hear them say 

;hat they are not trying to, by writing this rule without that 

language, eliminate the applicability of administrative 

Einality on our prudency review. 

COMMISSIONER DEASON: Do you think that's something 

qou could explore in further negotiations? 

MR. COOKE: That is what I intend to do if that is 

;he direction you head us in. 

COMMISSIONER DEASON: Okay. My second stands, Madam 

:hairman. 

CHAIRMAN EDGAR: Thank you, Commissioner Deason. 

Commissioners, we have a motion and a second. Is 
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there any further discussion? 

COMMISSIONER CARTER: Madam Chairman. 

CHAIRMAN EDGAR: Commissioner Carter. 

COMMISSIONER CARTER: I think that - -  and I 

appreciate Commissioner Deason for fleshing out that issue, 

because really, what we are trying - -  my major concern is 

following the dictates of the Legislature, but by the same 

token is that if we can make this better, and I think that all 

the parties have listened to the dialogue and the discourse 

heard from our General Counsel, and the parties understand 

exactly what we are talking about, I think that, you know, we 

can move forward on that. I don't think there is anybody that 

is a party or an intervenor to this action can go away and say 

this is not an issue that we want you to deal with when you 

tlome back to us. That is just a comment, but I do appreciate 

Zommissioner Deason being able to flesh that issue out so it's 

3n the table so all parties can understand it. 

CHAIRMAN EDGAR: Thank you. 

I appreciate everybody's participation in this 

discussion. It has been good discussion, good questions, good 

mswers. I appreciate everybody's work on this, and I think we 

2re going to ask you to keep working. And, personally, I would 

2ppreciate if we all work real hard these next few days and see 

if w c c a r q e t - - - P - m f * r  t . T 

think itls precedent setting. It is a proprietary to me, and 

FLORIDA PUBLIC SERVICE COMMISSION 



~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3  

1 4  

15 

1 6  

1 7  

18 

19 

20 

21 

2 2  

2 3  

2 4  

2 5  

5 8  

we want it to be the best that it can be to give clarity to the 

consumers, to the interested parties, and to the industry. So, 

with that, all in favor of the motion say aye. 

(Unanimous affirmative vote.) 

CHAIRMAN EDGAR: Opposed? Show the motion adopted. 

It is about 1:15, and I think I could use a short 

stretch. So how about we come back at 1:30, at which point we 

will be on Item 8. 

(Recess. ) 

* * * * *  
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