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Q.
Please state your name and business address.

A.
My name is Javier J. Portuondo.  My business address is Post Office Box 1551, Raleigh, North Carolina 27601.
Q.
By whom are you employed and in what capacity?

A. 
I am employed by Progress Energy Service Company, LLC, as Director of Regulatory Planning.

Q.
Have you previously submitted testimony in this docket?

A.
Yes.  I provided regulatory support for the Progress Energy’s request for recovery of the costs of the modular cooling tower project.
Q.
Have any of your responsibilities or duties changed since you last submitted testimony in this docket.

A.
No.

Q.
What is the purpose of your rebuttal testimony?

A.
The purpose of my rebuttal testimony is to respond to several assertions made by witnesses Patricia Merchant and Thomas Hewson on behalf of the Office of Public Counsel (OPC).  In particular, I will respond to the following issues raised by Ms. Merchant and Mr. Hewson: 
· Whether the Modular Cooling Tower Project  meets the second criterion for  recovery under the Environmental Cost Recovery Clause (ECRC) (i.e.,  whether the effect of the environmental requirement that led to the project was triggered after the company’s last test year upon which rates are based);

· Whether the Modular Cooling Tower Project meets the third criterion for ECRC recovery (i.e., whether the costs for the project are recovered in Progress Energy Florida’s (PEF’s) base rates); and

· Whether the Modular Cooling Tower Project meets the criteria for recovery under the Fuel and Purchase Power Recovery Clause (Fuel Clause) under Commission Order No. 14546.

Q.
Are you sponsoring any Exhibits with your rebuttal testimony?
A.
Yes.  I am sponsoring the Exhibit No. __ (JP-3), which is testimony filed on behalf of PEF in support of its request for ECRC recovery of the costs of PEF’s Aboveground Storage Tank Program.  That request was approved in PSC Order No.03-1348-FOF-EI, at p. 10. 
Q.
Do you disagree with Ms. Merchant’s statement that “[i]f a cost does not legitimately meet the definition of costs that qualify for a recovery clause, it should be borne through base rates.”

A.
I do not disagree with this statement.  However, it begs the question of whether a cost meets the criteria for recovery under a cost recovery clause.  Ms. Merchant goes to great lengths to explain her view of ratemaking theory and when a utility is earning fair rate of return.  However, that discussion is largely, if not entirely, irrelevant to the criteria for recovery under the ECRC and the Fuel Clause.  In its initial order implementing the ECRC, the Commission specifically rejected OPC’s argument that ECRC recovery should be subject to an earnings test under which recovery would be denied if a utility is earning within its allowed return on equity range.  See Order No. PSC-94-0044-FOF-EI, at pp. 3-4.  Likewise, Order No. 14546 did not establish an earnings test for determining whether “other” non-specified fuel-related costs are recoverable under the Fuel Clause.  However, in both orders, the Commission ensured against double-recovery by establishing a criterion that the costs at issue were not anticipated when the utility’s base rates were established.
Q.
Are you familiar with the eligibility criteria for recovery through the ECRC?

A.
Yes.  The ECRC, Section 366.8255, Florida Statutes, authorizes the Commission to review and approve recovery of environmental compliance costs prudently incurred by electric utilities.  In Order No. PSC-94-0044-FOF-EI, the Commission established the policy that recovery of costs associated with environmental compliance activities should be recoverable through ECRC if:


1)
such costs were prudently incurred after April 13, 1993;


2)
the activity is legally required to comply with a governmentally imposed environmental regulation that was enacted or became effective, or whose effect was triggered after the company’s last test year upon which rates are based; and


3)
such costs are not recovered through some other cost recovery mechanism or through base rates.

Q.
On pages 4 through 7 of his testimony, Mr. Hewson asserts that the Modular Cooling Tower Project does not meet the second ECRC eligibility criterion because the NPDES permit limitation was “in place” prior to the test year upon which PEF’s base rates were based.  Do you agree with this assertion?
A.
No.   As I previously quoted, the relevant language from Order No. PSC-94-0044-FOF-EI states that “the activity must be legally required to comply with a governmentally imposed environmental regulation that was enacted or became effective, or whose effect was triggered after the company’s last test year upon which rates are based.” (emphasis added). Mr. Hewson ignores the italicized language which focuses on when the effect of the environmental requirement was triggered, rather than just the date it was put in place as Mr. Hewson suggests.  The Modular Cooling Tower Project satisfies this criterion because the need for the additional cooling water capacity to comply with the NPDES permit limitation was triggered by the unusually high inlet water temperatures during the summer of 2005, which were not fully analyzed until after PEF’s MFRs were submitted and its base rates were established/approved in Docket No. 050078.  Indeed, the decision to implement the project was not made until February, 2006.  


As Commission Staff recognized in its recommendation that the Commission approve PEF’s request for ECRC recovery, the Crystal River industrial wastewater permit does not mandate a particular method to meet the thermal limitation.  However, the permit legally requires PEF to remain in compliance.  Due to the increased cooling water intake temperatures, PEF has two options to maintain compliance: de-rate, and thus decrease the availability of its baseload capacity; or add additional cooling capacity.  The Modular Cooling Tower Project provides additional cooling capacity and restores plant capacity to its baseline level and thereby avoids higher alternate fuel or purchase power costs being borne by ratepayers.  Although PEF has the option to de-rate its plants to comply with the permit, the Modular Cooling Tower Project is the most cost-effective and beneficial compliance option for PEF’s ratepayers.
Q.
Has the Commission previously approved ECRC recovery for activities necessary to comply with environmental requirements that were in place prior to the test year upon which PEF’s base rates were based?
A.
Yes.  In Order No. PSC-03-1348-FOF-EI, at p. 9, the Commission approved PEF’s request to recover activities necessary to comply with requirements established in 1998 amendments to the Florida Department of Environmental Protection’s (FDEP’s) above ground storage tank rule.  Exhibit No. __ (JP-2) is the testimony of Patricia West that was submitted in support of PEF’s request.  As Ms. West explained on page 8 of her testimony, although the rule amendments were in place since 1998 (before the test year upon which PEF’s then-current rates were based), PEF was not required to undertake any compliance activities to meet with the specific requirements at issue until 2005 and 2010.  In other words, the full effect of the pre-existing environmental requirement was not triggered until after PEF’s last base rate proceeding.  The same logic applies to the Modular Cooling Tower Project because the full effect of the NPDES permit limit was not triggered until after PEF’s base rates were established.  Prior to that time, there had been no determination that additional cooling water capacity was needed to comply with the NPDES permit limitation.  


Mr. Hewson discusses issues like improved station performance and improved unit performance and availability as though these were operational issues that PEF was facing in the operation of Crystal River.  This could not be further from the truth.  The operational efficiency of the units, but for this climatic issue manifesting itself in the higher than normal cooling water intake temperatures, would not have caused the need for increased cooling water capacity.  Mr. Hewson is confusing operational or maintenance activities that would facilitate ongoing, efficient  plant operation with a climatic change – something beyond the control of the Company and unanticipated when  the NPDES permit limitations were established – which triggered the need to implement incremental compliance measures. 

Q.
Do you agree with Mr. Hewson’s suggestion, at pages 7 and 8 of his testimony, that projects must have a direct effect on delivered fossil fuel prices to be eligible for  Fuel Clause recovery under Order No. 14546?

A.
No, Order No. 14546 imposes no such limitation. To the contrary, the Commission expressly sought to establish a “flexible” policy to allow for recovery through the fuel clause of expenses that were not anticipated in the cost levels used to determine current base rates and which, if expended, will result in fuel savings to customers.  See Order No. 14546 at p. 3, 85 FPSC 7:69.  In applying this “flexible” policy, the Commission has not sought to limit the types of costs incurred, but rather to ensure a linkage to the types of costs avoided.  An excellent example of this is the Commission’s decision with regard to FPL’s request for recovery of costs associated with the uprate at Turkey point in Order No. PSC-96-1172-FOF-EI issued in Docket No. 96001-EI, at p.9.  The costs incurred were of a capital nature and associated with nuclear production, not fossil fuel.  Because the project would allow FPL to lower total overall fuel costs by more than the expected cost of the project, the Commission found that the project fell under the scope of Order No. 14546.  This Commission precedent indicates that any costs that result in overall fuel savings can be considered fossil fuel-related costs even though they do not have a direct effect on delivered fossil fuel prices.
Q.
Do you agree with Mr. Hewson’s suggestion that, if the modular cooling tower costs are eligible for Fuel Clause recovery under Order No. 14546, “most operational and maintenance projects” also would qualify?
A.
No. Order No. 14546 only allows recovery of costs “which were not recognized or anticipated in the cost levels used to determine current base rates[.]”  Most operation and maintenance costs (including costs incurred in planned or unplanned outages) are recognized and anticipated when base rates are determined and in fact are activities meant to repair or replace existing equipment due to natural wear and tear.  By contrast, as I previously discussed, the costs of the Modular Cooling Tower Project were not recognized or anticipated in the cost levels used to determine PEF’s current base rates.  In addition, most if not all of those operation and maintenance projects would not meet the Commission test that fuel savings resulting from the project must exceed the cost incurred to achieve those savings.

Whether other, hypothetical activities may be eligible for cost recovery under the ECRC or Fuel Clause depends upon the specific circumstances involved. For example, the Commission previously has approved recovery of capital expenditures for fuel switch projects of the type cited by Mr. Hewson where, under the criteria set forth in Order No. 14546, they would result in fuel cost savings.   See, Order Nos. PSC-95-0450-FOF-EI (modifications enabling FPL units to burn a more economic grade of residual fuel oil); PSC-98-0412-FOF-EI (conversion of Suwannee Unit 3 to burn natural gas); and PSC-97-0359-FOF-EI (conversion of FPC units to burn natural gas).  

Q.
Do you agree with Ms. Merchant’s assertion that the costs of the Modular Cooling Tower Project are included in PEF’s base rates?

A.
No. As I stated in my direct testimony, the Modular Cooling Tower Project was not anticipated when PEF’s current base rates were established/approved in Docket No. 050078-EI.  The Company’s evaluation of the project was prompted by unusually high inlet water temperatures and associated de-rates during the summer of 2005.  The analysis leading to a determination that additional cooling was needed occurred throughout the fourth quarter of 2005 and the decision to implement the Project was not made until February 2006.  Thus, the costs of the project were not anticipated when the Company submitted its rate case MFRs in April 2005 and are not included in the Company’s base rates.  


Contrary to Ms. Merchant’s suggestion, Exhibit Nos. __ (JP-1) and (JP-2) confirm that the modular cooling tower costs were not anticipated when PEF’s current base rates were established/approved.   As Ms. Merchant recognizes, line 12 of Exhibit No. __ (JP-1) compares the amounts budgeted  to actual expenditures for rental expenses from 2000 through 2006.  The balance for both years is zero, demonstrating that PEF had not incurred cooling tower rental costs in 2000 and did not anticipate them in 2006.  


Exhibit No. __ (JP-2) shows the monthly in-plant balances for the test year 2006.  Prior to 2006 when the Modular Cooling Tower Project was placed into service, PEF had never incurred any capital costs for modular cooling towers.  Thus, if the project had been anticipated when the MFRs were submitted, the increase in plant-balance for FERC account 314 reflected in Exhibit No. __ (JP-2) would have had to be large enough to encompass the costs of the project.  As stated in my direct testimony, however, the schedule does not show any increases that would accommodate plant additions for the modular cooling towers. 

Q.
Do you agree with Ms. Merchant’s assertion, at pages 17 and 18 of her testimony, that recovery of the modular cooling tower costs would violate the 2005 rate case settlement approved in Docket No. 050078-EI?
A.
No.  In relevant part, the provision of the settlement referenced by Ms. Merchant states that “PEF will not petition for any new surcharges . . . to recover costs that are of a type traditionally and historically would be, or are presently, recovered in base rates.”  (emphasis added).  This provision precludes PEF from petitioning for “new surcharges.”  It does not prevent PEF from recovering newly incurred costs under existing cost recovery clauses.  Ms. Merchant also points to the “…traditionally recovered in base rates…” in Order No. 14546, but does not acknowledge that there are types of costs that have been traditionally and historically recovered through the Fuel Clause as well as ECRC when they are found to meet the respective tests for eligibility.  These costs are of a nature that they pass the criteria for recoverability under either clause as discussed in more detail in my pre-filed direct testimony and above and as such have traditionally and historically been recovered through these clauses, not through base rates. 
Q.
Does this conclude your rebuttal testimony?

A.
Yes, it does.
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