BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition on behalf of Citizens of
)

the State of Florida to require 

)
DOCKET NO. 060658-EI

Progress Energy Florida, Inc. to 

)


refund customers $143 million

)
Filed: April 30, 2007
                                                                        )

AARP'S POSTHEARING STATEMENT OF ISSUES & POSITIONS
In compliance with the Commission’s prior orders requiring the same, AARP files its post hearing statement of issues.

BASIC POSITION

Progress Energy Florida could have and should have bought less expensive coal from non-affiliated companies during the time in question with the result that its customers would have paid substantially lower rates.  Furthermore, it appears that Progress Energy Florida’s actions of purchasing more expensive coal from affiliated companies, or more expensive coal that was necessarily transported by affiliated companies, were not only imprudent but were made intentionally in order to benefit the utility’s parent corporation or affiliated companies.   Based upon the evidence, AARP fully supports the Office of Public Counsel’s case proving that imprudent purchases were made and knowingly so.
If the Commission finds that the utility not only acted imprudently by not buying the least-cost fuel available to it for the benefit of its customers, but did so intentionally in order to financially benefit its corporate parent or affiliates and at the financial detriment of its customers, then the Commission should impose a penalty in order to deter future conduct of this type by this utility or other utilities.  All rates and charges approved by this Commission and charged by regulated utilities are statutorily required to be “fair and reasonable.”  Buying more expensive coal when less expensive coal is readily available is not prudent and results in unfair and unreasonable rates.
The mere return through a refund of the monies imprudently charged, plus interest, which is simply the carrying cost of the transaction, is not sufficient to deter similar intentional conduct going forward.  Section 366.095, F.S. specifically provides that such conduct may be penalized and Commission precedent and case law support such action.  A penalty of ten percent of the refund, if any, should be imposed. 
ISSUES AND POSITIONS

ISSUE 1:
Did PEF act prudently in purchasing coal for Crystal River Units 4 and 5 beginning in 1996 and continuing to 2005?

POSITIONS:
AARP:
*AARP adopts the position of the Office of Public Counsel.*

Environmental Permitting
AARP:
*AARP adopts the position of the Office of Public Counsel.*



CR-3

AARP:
*AARP adopts the position of the Office of Public Counsel.*

CR-4 & CR-5 Operational Matters
AARP:
*AARP adopts the position of the Office of Public Counsel.*

Megawatt Capacity 
AARP:
*AARP adopts the position of the Office of Public Counsel.*

Coal Availability and Costs
AARP:
*AARP adopts the position of the Office of Public Counsel.*

Affiliates 

AARP:
*AARP adopts the position of the Office of Public Counsel.*

Other Factors 

AARP:
*AARP adopts the position of the Office of Public Counsel.*

ISSUE 2:
If the Commission determines that PEF acted imprudently in its coal purchases, should PEF be required to refund customers for coal purchased to run Crystal River Units 4 and 5 during the time period of 1996 – 2005?

POSITIONS:
AARP:
*AARP adopts the position of the Office of Public Counsel.*

ISSUE 3:
Under the circumstances of this case, does the Commission have the authority to grant the relief requested by OPC?
POSITIONS:
AARP:
*AARP adopts the position of the Office of Public Counsel.*

ISSUE 4:
If the Commission determines that PEF should be required to refund customers for coal purchased to run Crystal River Units 4 and 5, what amount should be refunded, and how and when should such refund be accomplished?
POSITIONS:
AARP:
*AARP adopts the position of the Office of Public Counsel.*

ISSUE 5:
If the Commission determines that PEF willfully violated any lawful rule or order of the Commission or any provision of Chapter 366, Florida Statutes, should the Commission impose a penalty on PEF, and what should be the amount of such penalty?
POSITIONS:
AARP:
*Yes.  Chapter 366, F.S. and the Commission’s relevant fuel adjustment orders require that all rates and charges demanded or received by any public utility for any service rendered shall be fair and reasonable.  An intentional or willful act to financially harm customers in order to benefit a corporate parent or affiliate is not “fair and reasonable.”  Section 366.095, F.S. provides that the Commission may penalize a utility for willfully violating a lawful rule or order or law.  Commission precedent and case law support a penalty.*

ISSUE 6:
Should this docket be closed? 

POSITIONS:
AARP:
*AARP adopts the position of the Office of Public Counsel.*
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