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Case Background 

R 11 1 e 2 5 - 0.0 7 8, F I ori d a Adni in i strati ve Cod e ( F . A .  C . ), de fi 11 es i i i  v es to r- o w ti ed e 1 ec t r i c 
utilities' (IOUs) responsibilities for filing updated iindcrgroiitid residential distribution (URD) 
tariffs and requires lOUs to file iipdated URD charges for Commission approval at least every 
three years, or sooner if a utility's itnderground cost differential for the standard low-density 
subdivision varies fi-on1 the last approved charge by I O  percent or more. The rule requires lOUs 
to file on or before October 15 of each year a schedule showing the increase or decrease in the 
dt fferential for the standard low-density subdivision. Further, if there is a greater than I O  percent 
differential, this rille requires the utility to file a written policy and supporting data and analyses 
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;is pcscribed i n  subsections ( I ) ,  (4), and (5) of this rule’ on or before April 1 of the following 
ycal‘. 

On October 13, 2006, Florida Power & Light Company (FPL) notified the Coinmission, 
pursuant to Rule 25-6.078, F.A.C., that its underground cost differential for the standard low- 
tlcnsity subdivision varied from the last approved differential by 3 1.01 percent.2 FPL’s current 
URD charges were approved in 2005.’ 

To comply with the 10 percent filing requirement of Rule 25-6.078, F.A.C., FPL filed its 
petition for approval of 2007 revisions to FPL’s URD, and although not required by Rule 25- 
6.078, F.A.C., FPL also requested revisions to its underground commercialhndustrial distribution 
(UCDs) tariffs and their associated charges on April 4, 2007. The Commission suspended the 
tariffs by Order No. PSC-07-0484-PCO-EI, issued .Iune 8, 2007. 

The URD charges represent the additional costs FPL, an IOU, incurs to provide 
underground distribution service instead of overhead service, and are calculated as differentials 
between the cost of underground and overhead service. Costs for underground service have 
historically been higher than for standard overhead construction. The URD differential is paid 
by the applicant as a contribution-in-aid-of-constructioii (CIAC). The URD tariffs provide 
standard charges for certain types of iinderground service, and apply to new residential 
d ev e 1 op in en t s such as s 11 b d i v i si on s and town h o ii ses . 

FPL developed its URD charges based on the platted design model of the following three 
standard Commission-approved residential subdivisions: ( 1  ) a 2 1 0-lot low-density subdivision 
with a density of one or more, but less than six dwelling units per acre; (2) a 176-lot high-density 
subdivision with a density of six or more dwelling units per acre; and (3) a high-density 
subdivision where service is provided using grouped meter pedestals. Examples of the grouped 
nietcr pedestals subdivision include mobile home and R.V. parks. U p  through the filings i n  April 
2007, all four major investor-owned electric utilities used the same three standardized platted 
designed subdivision to develop their URD charges, as required by old Rule 25-6.078(2), F.A.C. 
(See Attachment A) FPL’s current costs for the URD differential per lot by type of subdivisions 
are: $444.0 1 for the 2 IO-lot low-density subdivision; $230.29 for the 176-lot high-density 
subdivision; and $41.3 1 for tlic high-density subdivision wlierc service is provided using 
grouped nicter pedestals. The type and cost of materials used i n  building the standardized 
subdivisions are based on the square footage of tlie homes connected, the wire size used i n  tlic 

’ Prior to ameiidment of this rule on Febriiary 1 ,  2007. the paragraphs were numbered ( I ) ,  ( 3 ) ,  and (4) .  Paragraph 
( 2 )  was added effective February I ,  2007, to state: “For tlie purpose of’ calculating the Estimated Average Cost 
Differential. cost estimates shall reflect the requirements of  Rule 2.5-6.0342. F,A.C.,  Electric Infrastriicture Storm 
I lardening.” Ikcause of an  aniendmcnt to the proposed riilc, a Commission notice indicated tlie rule would bccoiiic 
effective on February 5, 2007, but the rule was actually approved and became effecti\,e as of  February I ,  2007. So. 
in some instances the parties reference the effective date as February 5 .  2007. 
’ Staff notes that Rule 25-6.078, F.A.C., \vas recently amended by the (‘ommission as part of its rulenuking 
proceedings to require electric utilities to strengthen Florida’s electrical infrastructure. The amended rule becalm 
effective on February 1 .  2007. IHowever. because FPL, initiated this matter by its notification to the Commission on 
October 13, 2006. the Commission determined in the Tariff Order that tlie prior rule governed in this instance. A 
copy ol’tlic applicable version of the rille is attached to this recommendation a s  Attachment A. 
’ See Order No. PSC-05-0952-’fRF-EI, issued October 6, 2005, i n  Docket No. 050226-EI, In re: Petition for 
approval of2005 revisions to residential gdconin ierc ia l  distribution tarilT b y  Florida Power & Light Company. 
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ovcrlwd and underground fccders, tlie size and niimber of transfoniiers used, the number of 
hoiilcs conncctcd to cacli transformer serving the subdivision, and tlie total power usage of all 
lio~iics i n  tlic subdivision. 

On October 16, 2007, the Commission issued Order No. PSC-07-0835-TRF-El (Tariff 
Order), proposing to approve FPL’s revisions to its URD and UCD tariffs. However, before 
thosc tariffs could become final, the Municipal Underground Utilities Consortium (MUUC), and 
the City of Coconut Creek, Florida (Coconut Creek or City), pursuant to Chapter 120, Florida 
Statutes (F.S.), and Rule 28-106.201, F.A.C., filed their Petition Protesting Order No. PSC-07- 
0835-TRF-El and Request for Formal Hearing (Protest). I n  their Protest, MUUC and tlie City 
set forth the following five disputed issues of material fact: 

I .  Do FPL’s URD CIAC tariffs comply with Commission Rule 25-6.078, F.A.C., 
which requires, among other things, that those tariffs take into account 
“Differences in Net Present Value of operational costs, including average 
historical stonn restoration costs over the life of the facilities, between 
iinderground and overhead systems, i f  any, . . . i n  detennining tlie overall 
Estimated Average Cost Differential?” 

2.  

3 .  

4. 

Do FPL’s URD CIAC tariff charges reflect tlie requirements of Rule 25- 
6.0342, F.A.C., Electric Infrastructure Storm Hardening? 

Taking into account the avoided stonii restoration cost savings and other 
operational cost savings provided by wide-area (e.g., subdivision or greater) 
UG [underground] installations, and taking into accoiint the requirements of 
Commission Rule 25-6.0342, F.A.C., what shoiild FPL’s URD and UCD 
CIACs be? 

Should new developments within a niiinicipality qualify for tlie Goveriimental 
Adjustment Waiver credit, where the Local Goveniment is willing to be the 
applicant for service in order to ensure that tlie wide-area benefits of 
iindergroundiiig arc realized, consistent with the purposes of tlie GAF tariff and 
FPL’s Storm Sccurc Initiatives? 

5 .  What is the appropriate relief for Coconut Crcck, tlic MUUC, and otlicr 
affected pcrsons and partics i n  this case‘! 

In response to MUUC’s and tlie City’s protest (collcctively, Protestors), and i n  
accordance with Rule 28-1 00.204, F.A.C., FPL filed its Motion to Dismiss Protest and Request 
for Formal I-Icaring on Novcmbcr 20, 2007. Tlic Protcstors li Icd tlicir timely rcsponsc on 
November 27, 2007. 

This recommendation addresses FPL’s Motion to Dismiss and the Protestors’ response. 
The Commission has jurisdiction over this matter pursuaiit to Scctions 366.03, 366.04, 300.05, 
and 366.06, F.S. 
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Discussion of Issues 

Issue 1 : Should tlie Coiiiiiiissioii grant FPL’s Motion to Dismiss? 

Staff Recommendation: No. The Conimission should find that the Protestors have standing. 
Further, the Protestors have stated viable claims for relief in the matter of the proper calculation 
of the iindergroiiiid di fferential for new subdivisions pursuant to Rule 25-6.078, F.A.C. Thus, 
the Motion to Dismiss shoiild be denied with respect to the Protestors’ Issues 1 ,  2, 3, and 5. The 
Commission should grant FPL’s petition to dismiss Issue 4 of the Protestors concerning the 
Governmental Adjiistment Factor (GAF). FPL did not propose any changes to tlie application of 
the GAF in this docket and that matter is unrelated to the proper calculation of differentials for 
new construction at issue here. (Jaeger, Baxter) 

Staff Analysis: 

Standard of Review 

A motion to dismiss raises as a question of law tlie sufficiency of thc facts alleged i n  a 
petition to state a cause of action. See Vanies v.  Dawkiiis, 624 So. 2d 349, 350 (Fla. 1st DCA 
1993). The standard to be applied in disposing of a motion to dismiss is whether, with all factual 
allegations in the petition taken as true and construed in the light most favorablc to the petitioner, 
tlie petition states a cause of action upon wliich relief may be granted. u. at 350. I n  determining 
tlie sufficieiicy of the petition, tlie Commission should confine itself to the petition and 
documents incorporated therein, and the grounds asserted in the motion to dismiss. Barbado v.  
Green and Miirphy, P.A., 758 So. 2d 1 173 (Fla. 4th DCA 2000), and Rule 1.130, Florida Rules 
of Civil Procedure. 

I. FPL’s Motion 

FPL’s Motion to Dismiss is based on two grounds. First, FPL alleges that neither the 
MUUC nor Coconut Creek lime demonstrated that they have standing to protest the Tariff 
Order. Sccond, FPL allcgcs that the Protest of MUUC and Coconut City neither asserts any legal 
issues that would provide legitimate bases for a hearing nor does i t  assert viablc claims for relief. 

A. Statiditig 

FPL argucs that ncithcr M U U C  nor Coconut City have satisfied the rcclitircnients for 
standing set forth i n  A.grico Cheniical Co. v.  Department of Environmental Regiilatioii, 400 So. 
2d 478, 482 (Fla. 2nd DCA 1981), rev. denied, 415 So. 2d 1359 (Fla. 1982). Citing to Agrico, 
FPL states that to have standing, thc petitioner miist show: 

1 )  that lie will suffer injury in fact which is of sufficient immediacy to cntitle him 
to a Section 120.57 hearing, and 2) that his substantial injury is of a type or nature 
wliich the procccding is designed to protect.‘ 

‘ Agrico. 406 So. 2d a t  4x2 
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FPL asserts that MUUC has alleged three grounds for standing i n  this proceeding: ( 1 )  
that MUUC takes electric senice from FPL; (2) that i t  is involved in underground conversions; 
or (3) thal i t  is considering and working with developers on underground utility projects. FPL 
states that MUUC’s first claim for standing fails because tlie taking of electric service involves 
rates and not the URD tariffs. As for MUUC’s second claim for standing, FPL argues that 
underground conversions are not covered by the URD tariff. In regards to MUUC’s third claim 
for standing, FPL cites AineriSteel Cow. v.  Clark, 691 So. 2d 473, at 477-478 (Fla. 1977), and 
argues that “considering” such projects “raises, at most, the possibility of future economic 
hami,”5 which is not sufficient to confer standing. 

FPL also argues that MUUC has not met the standards set forth in Florida Home Builders 
Association v.  Dept. of Labor and Unemployment Security, 412 So. 2d 351, 353-354 (Fla. 1982), 
for associational standing. FPL contends that MUUC only states that “a substantial majority of 
tlie MUUC’s members . . . receive retail electric service from FPL,” which addresses rates but 
not the URD tariffs. 

Like MUUC, FPL also asserts that Coconut Creek has failed to demonstrate standing. 
FPL states that the only basis Coconut Creek provides to demonstrate standing is that the City is 
“attempting to partner with developers” on the undergrounding of new distribution lines. Again 
citing AmeriSteel, FPL asserts that Coconut Creek’s claim of future economic harm is not an 
injury i n  fact of sufficient inimediacy to entitle tlie City to a hearing. 

Bascd on tlie above, FPL argues that both MUUC and Coconut City liave failcd both 
prongs of thc test for standing set forth in Agrico. 

B. Failure to State Viable Claims for Relief 

FPL also alleges that MUUC and Coconut City have failed to state viablc claims for 
relief. FPL notes that pursuant to Rule 25-6.078, F.A.C., i t  initiated this proceeding on October 
13, 2006, by filing its notification to the Commission that the cost differential varied f‘rom the 
last approved URD differential by 31.01 percent. Based on this differential, FPL was required 
by that same rule to file an updated URD tariff by April 1 ,  2007. However, before FPL could 
file this updated tariff, FPL states that Rule 25-6.078, F.A.C., was amended cff‘ectivc Fcbriiary 1,  
2007, to insert a new section (2 )  and a new section (4).(’ New Section (2) statcs: “For tlie 
purpose of calculating tlie Estimated Avcrage Cost Differential, cost estimates shall reflect tlie 
recluircments of Rule 25-0.0342, F.A.C., Elcctric Infrastructure Storm Hardcning.” F P L  argues 
that tlie Commission was correct when i t  stated in tlie Tarifforder that these new changes should 
not apply to the current tariff‘ filing. FPL notes that it  is given almost six montlis to develop the 
dctailed data and analyses that support tlie estimated average cost diffcrential calculation, and 
that if tlie amcndment was retroactively applied i n  this procceding, its tinic would be Itiiiitcd to 

’ I n  AmeriSteel, two electric companies entered into a n  agreement that reaffirmed their service customer bounclaries, 
and AmeriStecl, a customer o f  1;PI.. attempted to intervene saying that this agreement would prevent i t  from seeking 
service from the Jacksonville Electric Authority (JI iA) and cause i t  to pay  the higher rates of FPI,. ‘Ihc court upheld 
the Commission’s decision that the entity did not have standing to protest the order because the customer’s claim of 
future economic harm was not a n  i i i j u i y  i n  fact o f  sufficient iminccliacy to entitle the customer to a hearing. 

‘I Staff notes that new Section (4 )  actiially significantly modified old Section ( 3 ) ,  which had to be renumbered as (4)  
because of the insertion ol‘tlic new Section ( 2 ) .  
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less than three months. 
burdensonie and contrary to the process contemplated by the rule. 

FPL argues that such an abbreviated timeframe would be overly 

FPL notes that the Protestors argue that Amended Rule 25-6.078(2), F.A.C., reqiiires the 
ittility to take into account the added cost of building the hypothetical overhead system to 
hardening standards approved pursuant to Rule 25-6.0342, F.A.C. FPL states that pursuant to 
Rule 25-6.0342, F.A.C., i t  did not even file its Electric Infiastructure Storm Hardening Plan 
(Plan) for Commission approval until May 7, 2007, and then has gone through a series of 
workshops and a hearing through the summer and early fall. Until the Commission approved the 
Plan,’ FPL argues that i t  could not know what hardening activities would appropriately be 
reflected in  the calculation of a hypothetical overhead system as contemplated by the current 
Rule 25-6.078(2), F.A.C. FPL fiirther argues that Rule 25-6.078, F.A.C., has no applicability to 
UCD tariffs. 

Finally, FPL notes that the Protest argues in Issue 4 that the Governmental Adjustment 
Factor (GAF) waiver shoiild apply to underground facilities at new developnients, and not just 
conversions, as it  now does. FPL argues that to consider this issue is totally inappropriate i n  this 
filing for URD or UCD tariffs, which have nothing whatsoever to do with the GAF waiver. FPL 
argues that the GAF Tariff, including the GAF waiver, was approved by the Commissioti in 
Order No. PSC-07-0442-TRF-EI, issued May 22, 2007,# and that “MUUC was a party i n  that 
docket and had ample opportiinity to raise issues related to the eligibility criteria.” 

11. MUUC and City’s Response 

I n  their Response, the Protestors argue that both Coconut City and MUUC have staiiding 
and have stated viable claims for relief in  tlicir petition for hearing. Their response is discussed 
below. 

A. Standing 

In regards to Coconut City, the Protestors state that the City has standing because their 
Protest specifically states that projects within the City would include the installation 01’ new 
iinderground distribution lines in  new dcvelopment areas. Further, the Protestors state t h a t  the 
City has requested FPL, sub-ject to the City’s commitment to be responsible for payment of 
applicable CIACs, to include the new-devclopment arcas as part of the City’s contiguous areas 
for cliialilicatioii for thc GAF waiver “and also t h a t  FPL provide the same or ;I similar credit for 
new constriiction that properly reflects the storm restoration cost savings . . . (e.g., avoided tree- 
trimming and pole inspection costs) that having such areas served by UG [undcrgroiind] facilities 
will provide to FPL . . . .” The Protestors fiirther argue that FPL is fully aware that the City I S  

planning three specifically idcntified “greenfield” segments which would be covered by FPL’s 
URD and UCL tariffs. 

~~ 

’ Coniniission approved thc Plan I)ecembcr 4, 2007. 

Section1 2 .1  of First Revised ‘l‘arif’f‘ Shcct No. 0.300. by  b’lorida Power & Li,eht Company. 
Docket No,  0601 50-El. In rc: Petition for approval of revisions to contributioii-in-aid-of-constructioii definition in 
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I n  regards to MUUC, the Protestors state that MUUC specifically asserted in its petition 
thrcc grounds demonstrating standing: ( 1 )  that the vast majority of its members are directly 
subject to FPL’s tarifc (2) that its members have ongoing interests in ensuring that new 
construction be served by underground facilities; and (3) that the charges for new underground 
service are directly impacted by FPL’s tariffs. The Protestors fiirther argue that FPL knows that 
many of MUUC’s members are not built out and will be subject to the URD tariffs. The 
Protestors fiirther assert that MUUC was specifically fornied for the purpose of promoting 
undergroiind facilities, and ensuring that such installations were “paid for through appropriate, 
fair, equitable, and reasonable combinations of utility fiinding and f h d i n g  by entities such as the 
M UU C ’ s in embers . ” 

B. The MUUC and Coconut Creek Have Stated Viable Claims for Relief 

1 .  Initiation of the Proceeding 

The Protestors disagree with FPL’s claim that this proceeding was initiated when FPL 
notified the Commission on October 13, 2006, that its cost differential varied from the last 
approved URD Tariff charge by 10 percent or more. The Protestors argue that there was no 
proceeding before April 2, 2007, when FPL filed its petition that initiated this docket. Because 
the amendment to Rule 25-6.078, F.A.C., became effective some two months prior to FPL filing 
its petition, the Protestors, citing Sexton Cove Estates v. Pollution Control Board, 325 So. 2d 
468, 470 (Fla. 1 st DCA 1976), argue that FPL was bound by tlie rule as amended. Further, citing 
I n  Turro v. Dep’t of Health and Rehabilitative Services, 458 So. 2d 345, 346 (Fla. 1st DCA 
1984; and Grove Isle, Ltd. v. Bayshore Honieowners’ Ass’n, 418 So. 2d 1046, 1049 (Fla. 1st 
DCA 1982), the Protestors assert that even where a rule has been modified after a petition was 
filed, but where tlie petitioner was aware of the impending amendment, the courts sometimes 
allow the agency to apply the new rule. 

Citing “Access to Florida Adniinistrative Proceedings” by Pat Dore, the Protestors argue 
that “affected persons and entities are to be afforded appropriate points of entry into agency 
proceedings” before an agency detemiines the substantial interests of a party and that this right 
was intended to be broadly available. In the case at hand, the Protestors argue that any action 
prior to April 2, 2007, was a “free-form” proceeding, and that “thcre was no ‘recognizable event’ 
providing a clear point of entry at least unt i l  the Commission opened Docket No. 07023 I -El on 
April 2, 2007.” 

2. Entitlement to the Benefits and Protections of Effective Rule 

Under this section, the Protestors argue that they are entitled to the protections afforded 
by the Commission’s rules as of the date they arc cffcctivc, or at least within a reasonable timc 
after they become effective. The Protestors fiirther argue that by the time of the issuance of the 
Order approving the tariffs, some eight months aftcr the rule became effective, that this should 
be considered a reasonable timc. Also, the Protestors again argue that the filing was 
approximately two months after the effective date of the rule. 
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3. Contradicts FPL’s Purported Support of Undergrounding 

Although FPL has voiced support of undergrounding, the Protestors argue that FPL is 
trying to escape the rule’s requirements which would give appropriate credit for benefits 
providcd by undergrounding. The Protestors argue that “FPL had already done the calculations 
and analysis to support applying appropriate storm restoration cost savings credits in  URD 
ClACs i n  September 2006, even before FPL claims to have initiated this proceeding.” The 
Protestors argiic that this analysis was done in the GAF tariff petition for conversions and would 
apply equally to new construction. 

4. Benefits of Stonn Hardening Should be Incorporated Into FPL’s URD Charges 
Throu,gh Action in This Docket 

The Protestors argue that FPL has known since January 2006 when it published its Stonn 
Secure Plan (Plan) what its proposed hardening standards were. Moreover, the Protestors note 
that, by the time tlie issues in this proceeding are decided, FPL’s Plan will be fully effective. 

5 .  Application of tlie GAF Waiver to New Underground Facilities 

Tlie Protestors adinit that FPL’s CAF Waiver Tariff, on its face, applies only to 
underground conversion projects. However, they believe that FPL’s objection to i t  being raised 
in  this docket would: ( 1 )  contradict tlie purpose of the GAF Waiver Tariff; (2) contradict FPL’s 
avowed support for undergroiinding; and (3) elevate form over substance. If i t  is found that it  is 
iniproper to consider the applicability of tlie GAF Waiver Tariff in  this docket, the Protestors 
notc that this would apply to only their Issue 4 listed in  their Protest, and that the first three 
issues would still be applicable. 

Tlie Protestors argue that they both liavc standing and have stated viable claims for relief. 
Therefore, the Protestors argue that FPL’s Motion to Dismiss should be denied. 

111. Staff Analysis 

At the outset, staff acknowledges that dismissal is a drastic remedy, and one that should 
bc grantcd only when tlic appropriate Icgal standard Iias bccn clcarly met. See Carr v.  Dean 
Stccl Biiildin,gs, Inc., 619 So. 2d 392 (Fla. 1st DCA 1993). Also, as stated in  Varnes, 624 So. 2d 
at 3 5 0 ,  the standard to be applied i n  disposing of a motion to dismiss is whether, with all factual 
allegations i n  the petition takcn as true and construcd i n  tlic light most favorable to tlie petitioncr, 
tlie petition states a cause of action upon which relief may be granted. FPL lias based its Motion 
to Dismiss on: (a) lack of standing; and (b) a failure to state viable claims for relief. Staff will 
address each of tlicsc assertions bclow. 

A. Standing 

In order to establish standing, a pctitioner must show: ( I )  that he will suffer iiijury i n  fact 
which is of sufficient immediacy to entitle him to a Section 120.57, F.S., hearing; and (2) that his 
substantial iiijiiry is of a type or naturc which tlic proceeding is designed to protect. A,grico, 406 
So. 2d at 482. Staff belicves that both tlie City and MUUC have met both prongs of the standing 
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test sct forth i n  Agrico. Taking all the allegations i n  the Petition to be true, staff believes that the 
Protestors Iiavc demonstrated an iiijiiry in fact, because tlie Protestors would be required to pay a 
higher URD tariff charge based on tlie Commission’s action in the protested order -- Order No. 
PSC-07-0835-TRF-El. Nothing in the tariff or rules prohibits a city from being tlie applicant of 
record for new underground construction, i n  which case the cities would be directly subject to 
the CIAC. Also, staff believes that the Protestors have demonstrated that the injury in fact is of 
sufficient immediacy because tlie City and MUUC’s members are current custoiiiers of FPL 
subject to tlie URD charge. AnieriSteel, 691 So. 2d at 477-478. Any customer who might 
reasonably be subject to a charge at some point should be able to challenge that charge at tlie 
time of its adoption. Forcing a customer to challenge a tariff after i t  has been approved shifts the 
burden to demonstrate the appropriateness of the tariff from tlie utility to the customer. 
Therefore, staff believes that tlie Protestors will suffer a substantial iiijury which this proceeding 
and Rule 25-6.078, F.A.C., are designed to protect. 

In  regards to associational standing, the Protestors state i n  their Protest that they meet the 
standard for associational standing set forth in Florida Home Builders, 412 So. 2d at 353-354, in 
that a substantial number of its members are substantially affected by tlie Commission’s 
decision, that intervention is within the association’s general scope of interest, and the relief 
requested is of a type appropriate for an association to obtain on behalf of its members. Staff 
agrees. Therefore, staff believes that FPL’s Motion to Dismiss for lack of standing should be 
d en i ed . 

B. Whether Protest States Viable Claims for Relief 

The priniary basis of FPL’s allegations that the City and MUUC failed to state a viable 
claim for relief is the utility’s assertion that the Commission was correct to use the prior version 
of Rule 25-0.078, F.A.C. While tlie Protestors quote, and secni to rely on, tlie new rules which 
became effective February 1 ,  2007, tlie main point of their petition appears to be that FPL has 
not properly calculated tlie true cost differential. The old rule requires as follows: “Detailed 
supporting data and analyses used to determine tlie Estimated Average Cost Differential for 
iinderground and overhead distribution systems shall be concui-rcntly filed by tlie utility with the 
Commission and shall be updated using cost data developed from the most recent 12-nioiith 
period.” I n  their Protest, the Protestors specifically state that FPL’s URD and UCD tariffs do not 
reflect the value of avoided storni restoration costs and avoided operational costs associated with 
iinderground facilities, which are likely greater than 25 percent of tlie applicable CIAC charges. 
FPL’s argument that the protest of the UCD is inappropriate because FPL is not require to file a 
UCD iindcr Rule 25-6.078 is misplaced. Althougli FPL is not required to file a commercial 
iinderground differential, i t  chose to do so, placing this tariff subject to noi-mal tariff review. The 
Coni in i ss i on in a y c o ii si der any re I evan t stand a rd or rcq 11 i rem en t i n d cc i d i ng the appro p r i at en ess 
of a proposed rate or tariff, whether or not required by a rule. Taking the Protestors’ Petition in  
its most favorable light, staff believes that this is a viable claim for relief when viewed in tlie 
light of tlie standard for a motion to dismiss. See Vaines, 624 So. 2d at 350. 
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c. Sllnlmary 

Based on the above, staff believes that FPL has failed to demonstrate that a motion to 
dismiss is proper for the disputed issues 1 ,  2, 3, and 5 raised by the Protestors, relating to the 
proper calculation of both the residential and commercial imderground differential costs 
proposed in this docket. Staff believes that there is a question of the proper calculation of both 
the URD and UCD tariffs, and that this docket is the most appropriate forum in which to address 
the concerns of the Protestors. Thus, staff recoinmends that FPL’s Motion to Dismiss be denied 
i n  regard to Protestors’ Issues 1 ,  2, 3, and 5 .  

However, staff agrees with FPL that this docket is not an appropriate forum to consider 
whether the underground facilities at new developments should qualify for the GAF Waiver. 
The GAF Waiver applies only to underground conversion projects and no changes to the GAF 
tariff were proposed iri this docket. Nothing prevents the Protestors from pursuing the GAF 
issue in a separate proceeding. Therefore, staff recommends that FPL’s motion to dismiss the 
Protestors’ Issue 4 be granted, and that Issue 4 be removed from further consideration in  this 
docket. 

- 10 - 
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Issue 2: Shoiild this docket be closed'? 

Recommendation: I f  thc Commission approves staffs recoiiiiiiendatioii, the docket should 
rctiiain opcti for the proccssiiig of the Protest. (Jaeger) 

Staff Analvsis: If the Commission approves staff's recoiiimendatioii, the docket should remain 
open for the processing of the Protest. 

- 1 1  - 
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256.078 Sclirdulc of C.’harges. 
( I )  Ikch utility shall file with the Conunlssion a written policy that shall become a pad of the utility’s tariff mles and 

rebulations. Such policy shall be subjcct to revicw and approval of the Commission and shall include an Estiniatd Average Cost 
Differential, i f  any, and shall state the basis upoii which the utility will provide underground service and its method for recovering 
the difference in cost of  illl underground system and an equivalent overhead system from the applicant at the time sewice Is 
extended, n i e  cliargcs to the applicant shall not be more than the estimated difference in cost of an underground system and an 
equivalent overhead system 

(2) On o r  before October 15th of each year each utility shall file with the Commission’s Division of Economic Regulation 
Form PSC/ECR 13-E, Schedule I ,  using current material and labor costs If the cost differential as calculated in Schedulc I varies 
Gom the Commission-approvcd differcntial by plus or minus IO pcrccnt or more, the utility shall file a written policy and 
supporting data and analyses as prescribed in subsections (I), (3) and (4) of this rule on or before April I of the following ycar; 
however, each utility shall file a written policy and supporting data and analyses at least once every three years 

(3) Differences in operating and nisintenarlce costs betwcen undergtound and overhead systems, if any, may be taken into 
consideration in detcmlining the overall Estimated Average Cost Differential. 

(4) Detailed supporting data and analyses used to determine the Estimated Avenge Cost Differential for kinderground and 
overhead distribution systems shall be concurrently filed by the utility witti the Commission and shall be updated using cost d a h  
developed from the most recent 12-month period. The utility shall record these data and analyses on Form PSC&CR 13-E (10/97). 
Form PSCECR 13-E, entitled “OvcrheadRlndergound Residential Differelltidl Cost Data” is incorporated by refcrcnce into this 
rule and may be obtained from the Division of Economic Regulation, 2540 Shumard Oak Boulevard, Tallahassee, Florida 
32399-0850, (850) 413-6900 

( 5 )  Service for a new multiple-occupancy building shall be constructed underground within the property to be served to the 
point of delivery at or near the building by the utility at no charge to h e  applicant, providcd the utility is free to conslruct its scrvicc 
extcrpion or extensions in the must economical manncr. 

(6) The recovery of the cost differential as filed by the utility and approved by the Commission may not bc waived or rcfunded 
unless it is mutually agreed by the applicant and the utility that the applicant will perform certain work as defined in the utility’s 
tariff, in which case the ap1ilic;int shall receive a credit. Provision for t h e  credit shall be set forth in the utility’s tariff rules and 
regulations, and shall be no more in amount than the total charges applicable. 

(7) The difference in cost as determined by tho utility in accordance with its tariff shall be based on full use of the subdivision 
for building lots or multiplc-accupancy buildings. If any given subdivision is designed to include large open areas, the utility or the 
applicant may refer the matter to the Commission for a spccial d i n g  as provided under Rule 25-6.083, F.A.C. 

( 8 )  The utility shall not be obligated to install any facilities within a subdivision until satisfactory arrnngcmcnts for the 
consbudon of facilities and payment of applicable cliarges, if any, have been completed berween the applicant a i d  the utility by 
written agreement. A standard agreement form shall be filed with the company’s tariff. 

(9) Nothing herein contained shall be construed to prevent any utility from assuming all cost differential of providing 
underground distrihutioii systems, provided, however, that such assumed cost differential shall not be chargeable to the general 
body ofratc payers, and any such policy adopted by a utility shall have unirorm application throughout its scrvice area. 
Speci+c Authorip 366 04(2)flD. 366 05(l) FS. Low Implemenred 366.03, 366.04(1). (4), 366.040)fl. 366.06(1/ PS. Ifislory-New 4-IC-71. 
Amended 4-13-80. 2-12-84. Formerly 25-6 ?R, Amended 10-29-97. 
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