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A Filed: February 7,2008 

SUPPLEMENTAL SUBMISSION IN SUPPORT 

SUMMARY FINAL ORDER 
OF AT&T FLORIDA’S RESPONSE I3 OPPOSITION TO MOTION FOR 

COMES NOW BellSouth ’Telecommunications, Inc. d/b/a AT&T Florida 

(IAT&T Florida”) and fiIes this Supplemental Submission in Support af its Response in 

Opposition to Motion for Summary Final Order. 

AT&I’ I:lorida has opposed thc Motion for Summary Final Order filed by Ncxiel 

Partners, Nextel South Corp. and Nextel West COT. (collectively “Nextel”) on grounds, 

inier alia, that Nextel’s motion does not mect the legal standard for granting il summary 

final order becausc important genuine issues of material fact remain unresolved in these 

dockets. On February 5 ,  2008, the AT&T ILECs, including AT&T Florida. filed with the 

Federal Communications Commission (“FCC”) the Petition of A‘I‘&‘I Ii,E(‘s tbr 



Declaratory Ruling (the “Petition”),’ The Petition asks the FCC to resolve substantive 

issues involved (and that remain unresolved) in these Florida Commission dockets, 

Moreover, the Petition urges the FCC to resolve the issues on an cxpedited basis. 

It is AT&T Florida’s hope and expectation that an expedited resolution by the FCC of the 

issues presented in the Petition may render unnecessary any further proceedings in this 

docket. Accordingly, AT&T Florida respectfully urges the Commission to take 

administrative notice of the Petition and defer ruling on this matter while the Petition is 

pending before the FCC. 

BEL LSOUTH TELECOMMUNICATIONS, INC . 
d/b/a AT&T FLORIDA 

TRACY W. HATCH 
MANUEL A. GURDIAN 
cio Gregory R. Follensbee 
I50 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-w8 

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0757 

7036 14 

I ’I‘he Petition is attachcd hcreto as Exhibit A. 
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1 NTKOD UCTION AN I) SUMMARY 

Among the many commiimeitts adopted in the A?'&T/Be11Sourlt Mtqcr Osder W B  B 

negotiation and execution of interconnection agreements. One of thasr comitmcnts, 

Comrnitmenr 3.1, iillows C E C s  to pon incaconncction agree"ls from one AT&T $tsre to 

mother, subject to, inrer diu ,  statc-specific pricing and consistency with the laws and regulniory 

This petition Ibr declaratory ruling IS necemury bccaust: Sprint Ktl'extel, in defiance of rk 

express terms and stated purpose of Commitment 7.1, is attempting 10 turn that commit"( inio 

a tchlcfe for reciprocal comps.nsattan arbitrage and other unwwanted subsidies, including 

econott.uc;lll\i irrurionttl pricing of s h a r d  interconnKtjon fxihties. Spnrtt hTexref's ploy is 811 

itrrc:mpt to "pofl" 10 each of the I3 legacy AT&T ILEC States 3. bill-md-keep arrangement and ;t 

ptovis~on allowing tor the q u a l  shsnng of the Costs of interconnection facilities (facility pricing 

amngemcnt), which w r c  included i n  interconnection agrcenxa1.s k r w m n  each of the RellSouth 

IL.Ec's, an the OIW hand, and rwo S p f i ~ t  affiliates (Sprint CLEC an6 Sprint PCS), on the other.' 

Both the hill-and-keep arrangement arid the faciliry pncing arrangement were pfr=r];icared 011 

specific itwtirnptions b) BcllSourh aboui the balance of uaffic Oetwecn the &ellSouth LECs ancl 

thc t w o  Spnnt entities uxhin  [he BellSouth icgion They a* thus pricing mmgentents that arc 

specific. not only !o rhc Be!lSou?h stales. bul 10 Ihc two Spnnt affiliates that were rbe ringinrii 

~ w g h l )  l o  balnacc. The provrsron evcn irxluocs languagc staring that the arrangement shall tx 



terminated if one of tile two Spnnt entitles op~s i i m  another agreement, sinw that would upsci 

the baiancc of traffic between rhe contriictmg puttea. 

Spnnt Ncxtel noneihclebs darns that Commitment 7.1 ailows i t  to IX,II thcse BellSouth- 

specirk pncing :mangements to other states whem the traffic exchangcd by Sprint Ncxrci anti 

AT&T is dccidedl) oiit qffbrcla~c~. or athcrwtsc inconsistent with the traffic flows on which the 

origirtat agreements were premised. Indeed, Sprtnr Nextel goes so far as to &.lam that 

Commitment 7.1 wipes OW all substantive Commission rules governing adoptions even wirhin Q 

 snit^, and, based on that iiiivreacling of Commitmen: 7.1, IS seeking 10 extend rhe two pnclng 

prousiuns it, uilter Sprrnr Nevtel affiliates within each of the Bel!Saurii slates v ia in-statc 

adup11 ons, 

"rhc Cammission has &voted considerable cffon io elimjnsdng opponunjiies for 

reciprocsj compensation and other arbitrage. It would be an affront IO thc spirit and the letter o! 

Merger C"i tmrrr t  3, l  if that comnzimx" werc allowed 10 beconit a vehrcle. for 

circumventing the Crlmmtssion's substantive rules arid crating yet unothct arbitrage. 

To prevenr this from uccufling. the Commission shauld issue &clamtory rulings that: 

( I  ) bill-and-keep arrangements for the tnnspcrii and t m i n a t i o n  of 

rclecummunicarions ::rid faciliry pnang arrangcrncnrs arc “statc-specific pnctng" terms that arc 

i i c x  suiijccr IO porririg wider Cominitnicnt 7 1 to  other btatcu, 

(2) CornniltmnI 7.1 cocs nor g: ic  ii i;trric'r thc ngh: io port an agreement from one 

state 10 anorher if rhai canicr would bc barred b j  C'ommissic~n rules implementing Seaion 252ir) 

of rhc 1cIcccri;r.lmtinicarlons Act of 1996 itom adcipung that qt-eemenr within the same state; and 

t.;] I ' ~ ~ ~ ~ ~ ~ i i ~ i l ~ i e i i i  7.1 dws no)t ::PPI> IO in-stzte ~doptioirs of In~eruonne:tit)ri 

a p r c m "  or  111 any w;iy siipcrsede Comniiss~on rules pvcrning such adoptions. 



A. Merger Commitment 7.1 

A s  a condition to iis Decenibcr 29, 2006, approial of the merger between ATdT Xnc. *dnJ 

Bet ISwih Corporation, this Commission accepted certajn coinmjtments offered by ATcYsT inc. 

F tC  Rcd 5662.1 222 (3007). One of those commitments, Commitment 7.1, i s  among a group of 

commirmnirs sef fonh under rhe bald-fnce tieclding "Reducing Trunsacrion Costs Associated 

with Interconnection Agmx"ts." Id. Appendix F, at 149.' The tcxi of that comrnitmcni 

The AT&TI"ellSouth lLECs shall make available to any requesting 
teiecommunkxtiotis camer any entire effective interconnection agreement, 
w h e h r  r;cptiatec4 ar arbitrated, t!m an AT&T/BellSouth U C  entered 
into i n  any state ir! the .4T&l;rBellSouth 22-swe ILEC operating territory, 
subject to state-specific pricing and performance plans and technical 
feasibility, and provided. furthcr. that mi ifT&T/BellSauth U C  shdi nat 
he obligated to provide pursuant to this commirmeor any inccrcclnncctmn 
rinangemcnl Or  UNE unless it IS festsrhle 10 provide, given the rechnicd, 
nctwork, and OSS attributes and Iimitaiions in, and is consistent with dsc 
i 3 ~ s  and rcgulatnry r e q u i r m " ~  t)f.  he slaie for which the request IS made 

Xiis cornmitmnt was derived from a package of proposals submitred by a collaboration 

associated with negoriahg intcrconncclior; agrccmenu arid argued that allowing them, iiircr 



sliez, t3 port iiiter’conncccrion agrtx”ts across starc boundaries, subject IO technical feasibtilry 

und statc;-spwific pncing and performance plans, would zrllaw them t~ entcr the market more 

Some CLECs BIW suppned this proposal, rgcatlng the cable operators’ arguinent 

that i t  would reduce the b u m s  associated with negotiating interconnection agreements.’ 

Narably all proponents of this commitment recognit&d that i t  should nai apply to state-specific 

pricing, nnd the wmmi~tnent on iu face specifically excludes stslte-specific pricing from i ts  

scup. 

B. The Kentucky Bill-and-Keep Arrangement and Facility Pricing 
Arrangemen 1. 

The dispute here cerltcn on whether the porting corritnh“ set forth above. applies to  

pricing provisions contained in an inicrconnection itgrcemenr between .4T&?’ Kerirucky (f‘lWa 

Bel!Sourh) and two Sprint-affjliilted entities. il competing local exchange carrier (identified in the 

(idcnbfied in the agreement as “Sprjnt PCS”). The Kentucky IGA is rhe Kentucky version of 3 

nine-srarr agreement mrered i n  2001 between rhe former RellSaurh EECs, Sprint CLEC and 

Sprint PCS io govem the rhree panies’ relationships in the nine southeastern states in the formcr 



BcllSourh region. Alihough fhal agrement expired in 2004. and aithaugfi Sprint Nextel artd 

AT&?' had all but tirialzed M succcssor agreement as of the closing date of the A T ~ ~ ~ ~ i ~ ~ ~ u ~  

merger, Sprint Nextci was oble to take advantage of another m g c r  comrnirment (Commitment 

7.4) t5 abtnin B three-yew extension of that seven-ye8 old agrwmenr. On November 7 ,  2003, 

the Kentucky Public Scmice Commission approved [his cxtensian. 

The hili-and-keep provision at issue appears in Kentucky ICA Attachment 3, Section 6.1. 

Triiffic, ISP-Bound Trdfic and Wireless Local Traffic. When BellSouth, Spnnt PCS and Sprint 

CLEC entertd inro that agrtm",  their ~ra.fRc was roughly balanced throughout the nine-state 

BellSouth 1-cgion, lis was the balance of compensation payments for such traffic. In light of that 

haiancc, thc tfirtx panics agreed that the reciprocal compensation aarangcment in the EkIISouth 

states would be hill-and-keep. Indeed, Section 6.1 expressly statcs that the bill-and-keep 

amrigemenr sct forth [herein would be subjecr 10 termination if dthcr Sprint PCS or Sprint 

CLEC opted into another interconnection arrangemcnt that provides for reciprocal t.ompmsation 

insofar as that would upset the halnncc on which the agreement was premised. 

6.1 Cornpensarion for Call Transpod and Termination fur C U C  Local 
Traffic, iSP-Bound l'mffic and Wireless Local Traffic is the result of 
negotiution and compmmise bcrwecn BellSouth, Sprint CUEC and Sprint 
K S .  The Parties' agrecment 10 establish a bill and keep compensation 
arrangcmcnt was based upon extensi v t  evaluation of costs incurred by each 
pruty for the termination of traffic. Specifically, Sprint PCS provided 
BellSouth ti substantial  COS^ study suppning its costs. As such he bill and 
keep arrangemenr is contingent upon the agreement by all three Parties to 
adhere to bill and keep. Should either Sprint CLEG or Sprint PCS opt into 
another ~nrcrconrt~ct io~~ arrutgcmcni with BeIlSourh pursuant to 252(j) of 
the Act which calls for recipro.xl compensation, thc bilf and keep 
lu-rangemcnt between BellSouth and the remaining Spnnt entity shall be. 
subject to termination or renegotiation 14s deemed appropriate by BellSouth. 

Consistrnr with the parties' treatment of their rwprocnl compensacion obligations (I) 
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cost of interconnection facilities bctween BellSouth and Sprjnr PCS swiichm within BellSouth’s 

s e w x  area. t2ccordingly, the Kentucky ICA prwides, in pertinent paty as follows for Sprint 

PCS md for Sprint CLEC, rmpcctiwly: 

The cast of the interconnection facilities between BdlSauih and Sprinr PCS 
switchcv within BellSouth’s service area shall be shined on an equal basis, 
(Swtictlon 1.3.2) 

For two-way interconnection trunting [hat carries the Parties’ Lwal and 
InuiiLATA Toll Trdffic only, excluding Transit Traffic, and for the two- 
way Supergroup interconnection trunk group thai caries the Panies’ Local 
and IntmLATA Tall Traffic. pliis Sprint CLEC’s Transit Traffic. the Parties 
shall be compensated for the nonrecurring and recumng charges for trunks 
and facilities at SO% ol the appticable convllctual or tariff rates for the 
services provided by each Party, (Secrion 2.9.5.1) 

C. Sprint’s Attempt To Transplant The Kentucky Arrangement Out Of Its 
Highly Fact-Specific Context. 

In 2005, Spnrit acquired Nextcl (another birttless carrier) and bccamct Sprint Nexrcl. On 

Octobcr 26, 2007, Sprint Nextel filed a Uomplalnr and Request far Expedited Ruling in thc 

Public lJtjtities Commission of Ohio, seekrng to ”port” the Kentucky ICA (including its bill-and- 

keep and facility pricing wangcr;lent) to 0Ri0.~ Sprint Nextel sought, moxover, not only to POIT 

BellSouth-specific pricing anitnprrients outside rhc BellSouth m a ,  bui to couple thnt pori with a 

cntical substantive chmge to rhe Kentucky arrangement, by propasing to dmstieally change the 

1i11.t ot.pnnirs - and thus, the balance of riahftc t o  be exchanged - that would be subject ia hill- 

add other afijliates, rficluding Nextel, to the conibiiiation of one Spnnt C U C  and nnc Spnnc 

CMKS provider on which rhc Kentucky agrement was  founded. 



On November 20, 2007. Sprini Nexrcl sent AT&T a fetter indicajng that Sprint Ntrxtcl 

afiiliares wished to "poff" the Kentucky ICA to athcr stales served by AI'&T ILECs.' iiithougr; 

pxt me BellSouth bill-md-keep arrangement and facility pricing arrnngttmrznt with Sprint PCS 

and Sprinr CLEC IO othct Sprint affiliates in non-BellSouth starcs, itnd [Q add Nextel to the mix 

of' pt\rties LO the arruiigement. Sprint Nextel's lransparent purpose was arbitrage. On Dccmiber 

1.3, 2007, AT&'T sen[ Sprint iVo;tcf 3 lencr indicating that Sprint Nextel's Y'ovtmber 20 rqtiesl 

was Improper and ssking Sprint Xexrel IO idenufy rhe one CMRS provider that wauld be thc 

party I(;) the pon in order for. ATkT to pmccss tltc request.* 

Notwithstanding ATScT's response, i n  December 2007 and cnrly January 2008 Spnrit 

Ncxrcl inttiured pmcetdings ruurroring Sprint Sextel's Ohia Complaint (described a b v e l  in rh:. 

12 o;frer icgaccy A T 6 1  states.9 l'ogelhcr wi th  Ohio, lhose proceedings are now ongoing in aii o! 



rhe ststies :hat wore served by AT&T ILEcs prior to the merger between hT&T tnc. unci 

BclfSouih Gorp. In addition. Sexzel, which IS not a piuay 10 the BeliSourh n g m n " ,  has 

srfopi [he agreemen! In each state pursuant ta Commiimmt 7.1." In those procedcxttngs, Nexk .  



mainiains that c v m  i t '  it wodd not be permitted 10 adopt the BdISouth agreemenr pursuant to 

Section 252(1.! of the Trletommunications Act of 1996 (which i t  would not, becat~se AT&?"s 

co:ost of prwciing the agreemenr to Nextel would be greaer than AT&T's COS! of providing the 

ogreemcnr IO the itn$nill pmits'') i f  can nonetheless adopt the agreement putsurtnt to 

Commitment 7.1, kcduse Commiunenr 7.1 is, in Nextel's view, not subject to the limitattons rhe 

Commission has applied to Stmion 252(i).12 

In cotitrw with [he rough &alancc of traffic md compnsation payinenis that prevuled 

between f3cflSnurh and Sprint CLEG and Sprint PCS under the BellSouth agreement. thc ATGT 

I U C s  in the 13 !egac> ATGIT st i i ta  terminate much more traffk for the Spnni Nexrii 

companies in the aggregate than the Sprint Nextel companies terminate for thc: AT&T 1 U G s  in 

those states. As a iesuft, 1 1  Sprini: Nextel were permitted to pori the bill-and-keep arrangement i n  

the BellSouth npeerriznt pursuant to Commmeni 7.1, Sprint Nextel would bi: p m n g  it i r e  nde 

io: every URC* of iiic millions of minutes af traffic that She AT&T ZLECs temjnittc for 

SprinuXexfel thai is i n  ex.ct'ss of the minutes of tmfh  thai Sprint Nextel terminate for the AT&T 

9 



krwcen the panies' switches than did Sprint PCS and Sprint CLEC, so that if AT&T were 

required 10 share equally with Sprint Ntxtel the price of th65t: facilxies in [he legacy ATAT 

ILEC states, hT&T would be eFfectively subsidizing Sprint Nextel's use of thaw facttities 

through a:] economically irrational pricing arrangement, 

DISCUSSION 

I.  '1.W COMh-lISSlON SKOULD DECLARE THAT THE KENTtICKY B I I ~ I ~ * X M ) -  
KEEP ARKANGEhENT AND THE WWi'UCKY FACJLlTY YRlCiNC 
A RR\IUGEMENT ARE STATE-SPECIFIC PRICING ARRANGEMENTS THAT 
ARE NO?' EIdICIBLE FOR PORTING UNDER MERGER COMMITMENT 7.1. 

A s  is  clear from its heading (see supra at p. 31, Commitment 7 1 w3s intended BS a 

procedural mechanism 10 "ReducleJ Transaction Costs Associated with 1nrerconnL.ctlcin 

Agrccmcnts" by allowing eamers to "port" an intmonnwtion agreement from one 

AT&T/BeliSouth state IO andher wilhoui the need for a new negotiation and arbitntwn It was 

n e w  rrrii'ndd :r) allow UUCs to impose pricing arrangements &at apply in u:ie atuic on thc 

incunilxni of .inothcr state. In fact, although AT&T's competitors (and c i f f i a '  panresf were rioi 

shy a t w !  askmg for the riiooii and the stars in the AT&T/BellSouth merger prwceding, and 

31tl~oupii [he record of rhai proceeding reflects B host of requests for merger condirinns. no p m y  

even u s k d  for ~ i i e  scheme thaf Sprint Kextel seeks to impose now, and for good rtfilson' to allow 

% o d d  tun1 C*omin: [wnC 7 .  i i n l o  n vehicle for economicnily irrational pncing and  arbitrage. 

A. Jf_iil-and-Kz?ep Is A State-Specifrc Prichg Plan That Is U t  Sii't>ject 'I'u 
Porting Under Merger Commitment 7.1. 

'I'he p l an  hnguage of' Commitment 7.1 bars Sprint's schernc fi e\pressl\ cscltidcs 

10 



of traffic by each puny. Likewise, the 19% Act classifies bilI-and-Lcep arangernmts 8s B form 

of pncrns pian, as o m  of rhc “Pricing Srsndrirds” governed by Section 252(d). 47 U.S.C. 

$ ZS?(d) (emph:is!c added). Sabwtion (2) of that Section addrzsses ‘’Charges for uanspnr? and 

fcnination of‘ traffic ” I L  Subsection 352(a)(2)(A)(i) provides that such charges are io “prov~dc 

for the rriuliid and rcciprucrrl recovery by each ctlmcr of wsts associated ~ t t h  hc transport md 

termination on each csmer’s rietwork facilities of calls that originate on the neiwork factflttes of 

the other camel “ ’* Subsecrion 252{d@)(B)(i) then adds that the general proviirons mgardlng 

reaprocaf compensaiicm charges do nor pmludc: “arrangements that afford ;he niutual T P C O W ~  

of‘ COSLS: through thc offberting of rtxipraed obligations,” a category !hat “includet[esl 

arrlngement!, [fiat t w i  ve mutual fecovery (such QJ’ biU-mtci-rGeep arrrmgeme~~~.s’,.lyis Simply put, 

the Acr rectlgnizvs :fiat bill-and-keep is simply one method to address “charges” for the 

“recovery of cos[s.”just like any ather pricing plan governed by the Acr’s “Yncing Standards ” 

It i s  t.+~aIl\~ plain that the pricing amngemcnt here is “s&te-specific,” The 2UTtiTlgenleRi 

H M  Imrnisrd on u BrIlSouth study of the balance of traffic and payments among rhc cvntrwing 

enu~iz:, t % ? i h  1/tt nD!z AzliSoult: siftfes. This, pncing arrangement is t h e ;  rncligibk* for poning 

oursltlr thosc m t o s  under !he p r m  icrms of Commitment 7.1, 

That b~li-imtl-kccp xrrtngements itre inherenrly statc-spdfjc pricing iir-rangcments. and 

thus ineligibtr for porting undcr Commitment 7.1 is funhet underscored by the 1996 Act and the 

C‘ommission‘\ nilch impicmenring the Act. The Act requires t h a  reclprocsl conipcnwiion 

anaiigtxijcrits ‘ ‘ I ~ I ~ I L  idc tor rhc ntutiial and rcaprocal recovery” of cosIs “hj  r c i c h  carrier“ arid 11 

i x m C j ; j ; L l t t s  b I / -  Iin~!-kt-cp only 3s an arrangement IO “afford the nruntcri rezot8cr\‘ of ;ost$ 

“--- l-..”ll-. - - ---_I- 

4 
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excli~nge of im:fie t\hcre i t  does not recover its costs and where the panics‘ obligations arc 

neithcr truly “reciprocal” ncx ”offsetting,” Likewise, chis Camisslon’s rules impiemcntlng the 

1996 .%a limir the irnpasi!ian of bill-and-kccp m g c m e n t s  to the context where “the $taw 

commission detcnnincs that the mount of telu;ommunic&tions traffic from one network to thr 

orhrr i s  roughly bi l ia~crd with (he mounk of teit?cammuntcatinns traffic flowing in the uppusitc 

direction, and IS cxpecrcd IO remain so.’”’ Because a state may q u i r e  bill-and-kerp wi ly  fur 

traffic that is roughly ba!anced, bill-and-keep is ?iece.ssnrify a state-spcific pricing mangemmi. 

Traffic that is balanced in oilc slate may not be balanced in another. Ir is up to tach state to 

S. The Facilify Yriciriptlrmngemurt In the Kentucky ICA Is Also .4 State 
Specific Pricing Plan That 1s Kot Subject Ta Porting Under Merger 
Curnmi triwnt 7.f. 

Facility pricing annn_eemcnts, no less than bill and keep mangemcnts. also arc state 

pncinp ;Irraneemcrrt IS, like bill 2nd keep, a formula for determining the price thac each pan) 

Keniucliy 1CA IS “ S L ~ W - S ~ ~ C I ~ I C . ”  As onc would expect, the arrangenienr was premised on :I 



Indeed. it would be coinpletefy mitheticai 10 the purpose of Commiimenr 7 1 to iaeut 

facil~ty pricing arrangements as anything other than state-specific pricing. Thc Facility pricing 

rtrringements were incorpnmted into thc Kentucky ICA because, based on traffic flows Mwecn 

the BellSouth I L K S ,  on dtc one hand, and Sprint PCS and Sprint GLEC, on the other, that 

amngemcnr NUS economically rational and efficient. Forcing BellSouth IO agree io the S B i n e  

arrangement e!sewhcre wdor with orher Sprint Nextel afflljaies with differen: t ~ f f i c  mixes, 

Commitment 7.1 was not intended to require such absurd results. 

Thc Coiiimrssiiln slkvuld d e  dear that Merger Commirmenr 7.1 cannot be used to 

obtain the illirir subsidy rttst Sprint Nextel seeks. 

C .  Merger Commitnwat 7.1 Does Not Entitle a Carrier EO Port an Agreement to 
Another State When it Would be Ineligible Under Commission K u t a  to 
Adopt that Agreement in the Same State. 

Each of' the AT&T 1WCs has a general obligation under Section 2 5 3 ( : f  of' thc 

Telt.commuiiicllti~in~ .Act of' 1996 to makc avatllsble 10 any requesting czvrjsr any intcrconneition 

;iprcement to whtcli i t  IS il p"Tg This C O I ~ U ~ I I S S ~ R  has ruled rhar thc obligtrtion 

sh:iJl nor apply where tile incumbent LEC proves ta the state comniissioii 
th3t [ t jhr  c~ssts of providing a particulw a p m r  m rhe requesting 
fe1ecummu:iic;rt:ons carrier are gnater than the costs of providing i t  to the 
tc i c w n i  m u nica t ions carrier rhur original 1 y negotiated thr: agreemcm 

. 

37 C.F.R. $ 51.SO9~b~.  Tne rmunalz of Rule SDr)(b) is obvious: A general pru\isio:: ttiu: allows 
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agncment of ~ w i r  Lawn. cannot prraprly be applied to contract provisions that, if adsp&d, wouid 

i m p w  ccmi tm [he ILEC i n  excess of the costs the U C  i ncus  to perform the origrnul 

agreement 

Mwgtx Commitment 7.1 does not nullify this limitation on interconnection agreement 

adoptions. In~tced, 10 read tho commitment otherwise would result m the absurd SltUdflOfI in 

which carrier i n ,  for exumplc. Ohio cmId port an interconnection agrccmcnt appro\& in, for 

exampl~ ,  Flonda. cten though a carrier in Flaridu could not adopt the agreement under 

Section 2SZ(i 1. Altcmarively, this reading could effectively eviscerate Rule 'dW(h1 altogether - 

ewri foi ta-s!3re d o p r m s  - by permitting carriers to end-run around that rule through a two- 

sirp protxss: spwifiia!!),, and to usc the previous example, a canier in Ohio Hith an affilrute in  

Flmds coulu yon a Florib agreement itot available for adaption in Florida under Cornmssion 

rules from Flonua tu 11s afiiliutc 111 Ohio and then back to Florida, thereby iiccumplishing 

through two stc;):, uhrtr Commission rules prohibit that cmier from accomplishing 111 m e  step 

Merger Comm!inim: 7 1 should not be read to allow such absurd results. Indeed, those who 

pnyxmd o r  ; I & c ) L ~ I C " ~  for Commitmerit 7.1 failed even 10 mention rhc subsrartrive lim)ts in 

Rule 809(b> in  tticir xldt i tcxj ,  much less present a case thar those limits werc 3 hmer to 

cornpctj!ron o r  ,uJd cxhenvise he superseded, To the contrdry, the proponcnrs of 

Commitnwit ; 1 .  +hir.h ,lid mr include Sprint, consistently presented this commtrrncnt LS 3 

rnraris til' cxrcnuirl(' in-side porling nghts to O l l l - O f - S l ~ t ~  agreemcnrs. Some o f  thcin ;!iyuecl :hat 

rhc W I T ; I ~ I ~ I ~ C I I :  i t i i u l ~ f  il-crebj rcducc administrative costs by expandine; r l i t  n m h w  or 

qiccmen!b a\ ,.ilabl; t o r  .ldr)p:ion; a few argued that the ~~mmrt inen t  would also amelior.rt,e h e  

os tcnsh ie  loas <)r tk"ic!iii::i~ hiria opportunities. KO one suggested thar rhc conimifnient shouid be 

rcaj. to ,.wi?ftl1 r)r:tticicr wt-tJf-s[arc &ptions right than were sanctioned under ('cmirussiciu i-i ie, 



for ii)-statr adoptions. Spnnt Nextcf’s claim [hat Commitment 7.1 ~pcaled those nrles sr~h 

sileiitiu should thus be rcjwrcd. 

Under >ectton Sl .R09(b~ of the Commission’s rules, s local exchange canicr  is I ‘OO~ 

obligated 10 makc wiii lahle to a requesting telecommunications carrier an mterconnection 

agreement if  the costs of providing that agreement to the questing carrier cxcwd (he costs ni 

providing that agreement LO :he carrier with which it was oripaily negotiated. Here, Sprint 

Ycxtef seeks to port iln in~erconncctjon agreement under cilrutltstances [hat would nsuit in 3 

significant ~ n c m s e  in COSTS 10 AT&T, both intcn;onntction costs. by virtue ol [tie 

uncompensated c i m  of tcrmirisiing for free Sprint Nextel traffic that is in  excess of the traffic 

Sprint Sexiel itrmtnrltes ror ATKI‘, and interconnection facility costs, by vinue uf a SO/SO 

facilities. u.ould be txme predominantly by Sprint Nextel. Under section 51 .S09(b), which must 

Section 252(i), Spnnt Sax[eI may not effect that result. 

I), Merger Commifmcnt 7.1 zlm Not Entitle a Carrier to ‘‘Porty* un Agreement 
In-State That it Cannot Adopt Under Section 32(9) Pursuant to ‘l’hr 
Commission‘s Rules. 

Finally. Ncstei cannot propedy be permitted 10 avoid section 51.8@(b) of the 

Commission’s r d c s  “porting” pursucint LO Cornmirment 7.1 iin in-state inrercctiinectror: 



not the Commission, and not the CLEC and cable optraror pivlpohlents of [he commitment, 

mtendcd for Merger Commim" 7.1 to override M displace Section 252(i, for in-state 

adoptions. Certainly, no cammcnter proposed such B thing. The intenr was to permit ttdapirrtns 

which are avajlshle only in-statc wider Section 2SZ(i). to cmss S & ~ C  irnes - not to changc rhc 

rules for in-state adoptions. 

Thc foxgoing discussion makes clear that the Commission should rcjccr an) 

interpztarinn of hlergrr Cornmizncnt 7.1 that would ailow Sprint h'cxtel to port thc Kentuck) 

rhw-caner  faoiunl contt'xi - for which those provisioris were developed. The nced for ;1 prompi 

Commiscinn ruling 1.9 equally clcar. 

Even now. Sjmnt Yexre! 19 prcssing the state commissions in the 13 leg;ccy A I  yi'l ILSX 

action by this U ~ ~ i r n i s ~ i ~ f i .  there IS  B substantial risk thar some or all of the slates that rwu, t - w e  
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10 urzxanglc. That result would, in and of itsclf, ranflicr with the 22-stare nature of the merger 

commirmcnt, and its true intent of reducing vansaction casts of negotiation and arbltrarion. 

Worse, then. i s  always the risk rhaf one or more states could issw dectsirtns &ut canflict 

with this Commisdon’s intent. The result would be 8 new scheme af regulatory wbittage - after 

rhis Commission hrts gone to a great deal of trouble to eliminate such schemes, and at a [,me 

when this Cvmrnissiori is attempting to develop comprehensive mfonn. Orher carriers may 

attempt to further spread that scheme. The Commission should act now 10 nip Sprint Ncxrel’s 

ammp[ed arbitrage i n  the bud. 

Dovetailing wit!i ttic need for prompt action, the dispute bere is also emjncntly suited for 

exp&ttxI msolurion. As dcmonstnred above, the issues between the parties can be rcsolved 

from the plain and exptcss terms of a single merger contmitment and af [he specific conrmctual 

pricrng mangcments that Sprint Ncxtel is  trying to port. And of course, this Commission can 

qu~ckly decide what ir intcnded in approving the merger just QVCT a ycat ago. There is no need 

far extensive cvi&ncc-g:tthcnng or fact-finding. Accordingly, ?he Commissm can mi should 

resolve this Pcritiun c;n an cxpdited basis, 

CONC1,USION 

For rhc rcascw set fonh above, the Commission should pin[ the AT&T f E C s ’  requa: 

for expedited moltimn. and deciare that 

( I )  bill-and-heep arrringemmts far the transpon and termiiimon 0: 

teleconmun~c~ii~~its rind iacillrj pficing annngcmenrs are ”state-specific pncing‘ Icrrns, no1 

subtcct t o  ponrng uxlsr  Cummitmcnt 7.1 to other states; 

(7) C ‘ w ” : i i : m t  7 I does not give a camer the nght to pon an agreemu:: from oiic 

stnit: to ,inother i f  trm ;,:nc:- u aiild hc barred by Commission rules implcrncnting Sccirm Zi3ji 
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(3) Commiimenr 7.1 dcm not apply IO in-state adaprions of intercannKnon 

Tmi I-, EIoskns 
Gary L. Phillips 
Paul K. Mancini 
AT&T LNC. 
1120 20th Sracr, K.W. 
Washingtun, D.C. 3W36 
(202) 457-3810 

Thcodorc A. Livingston 
Dennis G. Friedmn 
Demetnos G. Metropoulos 
MAYER BROWN LLP 
7 I South Wac ker Dnvc 
Chicago, Illinois 60606 
(313) 782-0600 

February 5,2008 
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No; m b c r  20. 2007 

Eiccrrunic und Uvembhr maiil 

Ms. Kay tyon, Lead Negotiator 
AT&T Wfiolmle 
4 AT&'I' Pfaza, 3 i 1 S. Akard 
R w m  2040.03 
Dilllas, Texas 75202 

Mr. Randy Ham, AssiStGnI DirLrtor 
AT&T Whdcsdc 
sth Floor 
6011 Nonh 19th Sircci 
Binningnsm, Alabama 35203 

Ms I,ynn Allen-Flood 
4T&T U'5ltolcsde - Contract 'Negotiations 
675 W I'mchtree St. N.E. 
3 S 9 1  Arlruira. GA 30375 

K e  Adoption uf (he Inlercoflnhction A g m m "  By and Between BellSouth Teiwommun~ru\rrans, lnc 
and Spnnt Contmunicatrons Company L.P. and Sprint Spectrum L.P, d m d  January I ,  7001 

WLW khy, Randy md Lynn 

The purpose of  this lrtrer is to notifv the AT%T Corporation i n c u m h r  focal ftxchanp enritirrs 

optxatmg ;n Ihe former SBC lcgacy t&tory ("ATBT) that the wireless and CLEC subsdimes of Sprinr 

hcxrel Corpralion ("Sprint Next#') are exercising their nghi to adapt (he 'lnrcrconntxtion A g r w m "  

H j  iind Retween HeitSouth Tdaommunications, Inc and Spnnt C~ornmiinicat~ons Company Limited 

f ' x " 1 p .  Spnnr Conimunicatioru Company L.P., Sprint Spectrum L P." dated January I ,  2001 

("Spnni ICA") as amcndcd, filed and approval in the 9 legacy BcllSouih mtcs md wended ~n 

Kenrucky. Sprint Ncxtcl cxercisrs this ngh~ pursumt 10 the FCC approved Merger Commitment Nos. I 

d n d  2 d e r  ' Reducing Transaction Casts Associated with 1nterwn"xi  Rgrcemtnls" {"Merger 

( , ' t m m - " t s " f  as ordcrcxl in the AT%T/BellSourh merger, WC' Docker KO 06-73. 'The Sprint ICA IS 

nvni!&'c online a i  Al'&l"s wcbsitc at: 

IWW.~~ bel iu I i i r  !I tvtrif; I w ' i I r m /  a t i  staia/&~~~.i yg i 

i h c  ,irtp;?~\ed r27'&'F incumb~z~t local exdzaayt wrompiuucs, Sprint C'LEC and wirelc.ss e n i ~ t ~ ~ ,  

The Spnrit Ncircl t'iiiitics are whoily a\r;ne\l are tticri~itied oy slate in ihe attached Exhibit 1 .  



respect 10 tne Mergcr Commitmmlls, wrth any language within sadt fbrms stricken to the Ortent such 

icinguage 1s no! contained w:thm rht: Mtqm Commi!maits. 
AS A T & T  is aware, all re!:lev#nt state-specific secttons 31(: already idartifid En the Sprint fCA 

(the "statt-qxxific sections"). Likewise, since the Sprint ICA is rrlnttdy TRROampliant md has: an 
otherwise c f f d v c  chango of law provision, rhcre is no issue to prevent AT&T from also imking ttrc 

Spnni 1CA nvoilatblt to Spnnt Ncxtef in the sww listed on Fxhibit 1 pursuant to Magw C o m m i t m i  

Vu 2 By conwspondencx d a t d  July 10, 2007, Sprint Ner;toi previously notified AT&T in canncaicm 

wth Sprin: Naxtel's intention to adapr the Sprint lCA in Ohio We indicatal in that iettm tha: wc 

r e c u p i d  that within thest smtsspecific sections "stamspecific pricing and p d o m c e  plmnnf, wid 

raknical feasibility" issues may need to be negotiated We quested you IO identify my shtc ordm 
that AT&T beEievcd cansritutd "staie-spezific gncing d p w k " c c :  plans and itxhnica) feasibility" 
jssucs that aficctcd these slate specific sections. We have also verbally indicared to AT&T that we 

Intended to adopr thr: Sprint K A  in additianal sat@ beyond Ohio. 

Wc h a w  h a r d  nothing from you on any pfoposed wnwm smiuns to bc modified to address tnt: 

state-spcciiic w m n s  ur any statespecific ardtrs regarding pricing, p~~fonnance p i m  or other z~sucs. 
Rather h ; r  addrms the issues pramted, AT&T respond64 with cancellation i e W ~  of not only rht: 

~ a ; s i ~ n g  aywntmt in  Ohio but 41 of the existing agmanrnts in dl of the legacy 13 SBC YtatEs. 
AS you m a w m  wc hew filed 1 complaint rn 01th ngantirtg the substma of our fuiy IOrh 

iettrr. AT&T recently filed its motion to dismiss. In light of these eircummances, i t  $5 appa~cnr to U S  the! 

AI $T simpfq 1s not inkrated in d~swssions regarding srate-spccrfic h u t s  ~ssocia!cd with thc adoption 
ofthe Spnrit IC/\ in o h r  slam. Wowcva, if ATdtT is willing to discuss negotiaihns to address state- 

,peafic issues, pkaase le1 m know by Novtmbu 18,  2007. Wc understand tire! tfiofe ne:gotiations would 

110t p r e v m  the adoption of the Sprint ICA pursuant lo Mergcr Comrnitmant No. I while those 

ncgimtiom proceed. 
Sprint Nextcl hereby requests that AT&T provide, upon recapt of this letter, but no l a ta  than 

' t w m b e r  2 8 ,  2007, written acknowledgement of adoption of the Spnnr ICA within the states lislcd on 

Fkliibii I 

Spnm's rfercarr of' its nghls undm the Merger Comniitmen!s i s  in response 10 ATGrT's 

:w"t lat i lan o f  thc Span{ Nextel hieconnat ion  a p e m e n u  111 the refurcnced states. Ibis h e r  

ca!s!~tuicu the noticr we indieald that we wodd provide in our conrspondctice dared Navcmbcr 13, 

.?(1~7 Should AT&T h a w  my yues~iorrs regarding Spnrit Nexwl's cxc~cisc of these r ights under the 

verger C'umrntrnwnts, please Ju not hesitare IO d i .  Thank you 11: dvaulce for you: prompt atierihoii IO 

3 l i Z  lrul~cr 



Enclosures 

Cc. Mr. lcfriry A I .  Pfaff, Counsci for Sprint Nextet 
Mr. Fred Bmughlon, lntrxconnection Solutions 



All  AT&'I' notices to Sprint Nextel sfibufd be sen1 10 the same person(s) at the 
foliowing addrrsses as an updalc to thc addmsw idmtifd in thc i n t c m d o n  
agr*cmcnt k t w n  RdlSouth Telccommuniearions, Inc. and Sprint Communicatioia 
Company L.P. W a  Sprint Communications Company Limited P a r ~ ~ ~ h i p  and Sprint 
Spcctrum L.P. (collectively "Sprint") f"the Sprint ICA"). 

Par Sprint Ncxtci: 

Manager, ICA Solutions 
Sprint 
P. 0. Box 7954 
Shawnee Mission, Kansas 66207-0954 

or 

Mmagcr, 1U.A Soiulions 
Sprini 

b330 Sprint Pazkway 
Chcrlnnd Pwk, KS 66251 
(9 ! 3)  762-4847 (ovcmight mail only) 

KSOPFiA03 10-3U268 

or 

LeguUeIecom Mgmnt Privacy Group 
hiailstop: KSOPIUJ0214-2A568 
6450 Sprint Parkway 
Ovctland f'ark, KS 6625 I 
9 13-3 1 5-9348 (overnight mail only) 



Exhibit 1 

AF 

C A  

SI 

ICs 
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NV 

OK 

AT&T Entify 

Southwestem Bell I elephanc Company d&”b 
ATBT Kansas 

lllinois Be11 lelephonr &h ATBT Itlinois 

Indiana Bell Tcleptime M a  ATBT Indiana 

Michipn Bell Tekphone Company d/b/a 
ATBT Michigan 

S prim t Entities 

Sprint C‘anununicatians Campmy L.P., Sprint 
Spectnrni L . 2 ,  Ncxirl af California, Inc. 

Sprint Communications Company LP. ,  Sprink 
Speemm L.P., Ncxtcl Wca Corp. 

Sprint Commcmicaionr L V. W a  Sprint Communications 
Company L.P., Sprint Sp6cn~m L.P., Ncxtcl West Cup., 
NPCR, he. 
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