BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re:  
)





)  Docket No. 000475-TP

Complaint by BellSouth Telecommunications, Inc. 
)

against Thrifty Call, Inc. regarding practices 
)

in the reporting of percent interstate usage for 
)

compensation for jurisdictional access services
)

____________________________________________​​​_)  Filed:  May 5, 2008

AT&T FLORIDA’S MOTION TO COMPEL

BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T Florida”) submits this Motion to Compel Thrifty Call, Inc. (“Thrifty Call”) to respond to AT&T Florida’s First Request for Admissions Nos. 3, 4, 5, 6, 12, 13, 15, 16, 17 and Fifth Set of Interrogatories Nos. 106, 107, 108, 109, 115, 116, 118, 119 and 120.  For the following reasons, the Florida Public Service Commission (“Commission”) should compel Thrifty Call to respond to AT&T Florida’s discovery.

Argument


Thrifty Call objects to responding to AT&T Florida’s First Request for Admissions Nos. 3, 4, 5, 6, 12, 13, 15, 16, 17 and Fifth Set of Interrogatories Nos. 106, 107, 108, 109, 115, 116, 118, 119 and 120.  See Thrifty Call’s Objections to AT&T Florida’s First Request for Admissions and Fifth Set of Interrogatories attached hereto as Exhibits “A” and “B”.
As the Commission has previously recognized, the scope of discovery under the Florida Rules of Civil Procedure is liberal.  Rule 1.280(b)(1), Florida Rules of Civil Procedure, provides:

Parties may obtain discovery regarding any matter, not privileged, that is relevant to the subject matter of the pending action, whether it relates to the claim or defense of the party seeking discovery or the claim or defense of any other party…

As the Commission is aware, the thrust of AT&T Florida’s complaint against Thrifty Call is that Thrifty Call has misreported the jurisdictional nature of traffic terminated to AT&T Florida.  AT&T Florida tailored its discovery requests to this specific issue.  Applying the applicable standard, the information AT&T Florida seeks is relevant to the subject matter of the issues in this proceeding and is clearly reasonably calculated to lead to the discovery of admissible evidence.  AT&T Florida specifically addresses each of the discovery requests to which Thrifty Call objected below.
Request for Admissions Nos. 3, 4, 5, 6, 12 and 13 and Interrogatory Nos. 106, 107, 108, 109, 115 and 116
AT&T Florida served the following Requests for Admissions upon Thrifty Call:

3.
Admit that telephone voice traffic originating in Florida, routed through a switch in Orlando, Florida and delivered to an end-user in Florida is intrastate in nature. 

4.
Admit that telephone voice traffic originating in Florida, routed through a switch in Atlanta, Georgia and delivered to an end-user in Florida is intrastate in nature.
5.
Admit that Thrifty Call did not correctly jurisdictionalize traffic delivered to AT&T Florida during the period of January 1, 1998 to December 1, 2000.

6. Admit that Thrifty Call did not correctly jurisdictionalize traffic delivered to AT&T Florida during the period of July 1999 to June 2000.

12.
Admit that based upon the FCC’s Declaratory Ruling issued in In the Matter of Thrifty Call, Inc. Petition for Declaratory Ruling Concerning BellSouth Telecommunications, Inc. Tariff F.C.C. No. 1, Thrifty Call did not correctly report PIUs to AT&T Florida for traffic delivered to AT&T Florida during the period of January 1, 1998 to December 1, 2000.

13.
Admit that long distance telephone calls which originate and terminate within the State of Florida are intrastate calls subject to the Florida Public Service Commission’s jurisdiction even though the calls may be routed through a switch located in another state. 


In addition, AT&T Florida served the following Interrogatories to ascertain the reason for Thrifty Call’s denial, if there was a denial, of Request for Admissions Nos. 3, 4, 5, 6, 12 and 13.
106.
If you deny AT&T Florida’s Request for Admission No. 3, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

107.
If you deny AT&T Florida’s Request for Admission No. 4, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

108.
If you deny AT&T Florida’s Request for Admission No. 5, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

109.
If you deny AT&T Florida’s Request for Admission No. 6, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

115.
If you deny AT&T Florida’s Request for Admission No. 12, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

116.
If you deny AT&T Florida’s Request for Admission No. 13, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.
In its objections, Thrifty Call erroneously contends that the above discovery is vague, ambiguous and calls for a legal conclusion.  However, Thrifty Call’s objections are not a valid basis for refusing to admit or deny the above Requests for Admissions.
First, the Requests and Interrogatories are not vague or ambiguous.  From even a cursory review of the discovery, it is obvious that the above Requests and Interrogatories can be answered with a simple “admitted” or “denied” and a brief explanation if needed.   Rule 1.370 of the Florida Rules of Civil Procedure, which governs Requests for Admissions served on a party, provides for a simple and straightforward procedure for admissions and denials.  Rule 1.370(a) requires that a “denial shall fairly meet the substance of the requested admission, and when good faith requires that a party qualify an answer or deny only a part of the matter of which an admission is requested, the party shall specify so much of it as is true and qualify or deny the remainder.”  Thrifty Call’s objections should be overruled and it should admit or deny the above Requests.  Moreover, if it believes that it needs to qualify a portion of its answer or denial it may do so per Rule 1.370(a).
 Second, an objection on the basis that the Request may call for a legal conclusion is not valid.  Rule 1.370(a) provides that “[a] party who considers that a matter of which an admission has been requested presents a genuine issue for trial may not object to the request on that ground alone; the party may deny the matter or set forth reasons why the party cannot admit or deny it, subject to rule 1.380(c).”  Thus, according to this provision of the rule, it would be proper to ask the opposing party to admit a proposition that would ultimately decide the case.  See Shaw v. State ex rel. Butterworth, 616 So.2d 1094 (Fla. 4th DCA 1993); Salazar v. Valle, 360 So.2d 132 (Fla. 3d DCA 1978).  Thrifty Call’s objection should be overruled and it should admit or deny the above Requests.  
Request for Admissions Nos. 15, 16 and 17 and Interrogatory Nos. 118, 119 and 120
AT&T Florida served the following Requests for Admissions upon Thrifty Call:

15.
Admit that Thrifty Call was unable to accurately determine the PIU it provided to AT&T Florida during the period of January 1, 1998 to December 1, 2000.

16.
Admit that Thrifty Call was unable to completely and accurately determine the PIU it provided to AT&T Florida during the period of January 1, 1998 to December 1, 2000.

17.
Admit that Thrifty Call did not accurately determine the PIU it provided to AT&T Florida during the period of January 1, 1998 to December 1, 2000.

In addition, AT&T Florida served the following Interrogatories to ascertain the reason for Thrifty Call’s denial, if there was a denial, of Request for Admissions Nos. 15, 16 and 17.

118.
If you deny AT&T Florida’s Request for Admission No. 15, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

119.
If you deny AT&T Florida’s Request for Admission No. 16, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

120.
If you deny AT&T Florida’s Request for Admission No. 17, please state each reason and basis for this denial.  In answering this Interrogatory, please identify all sources for your knowledge and identify all documents that you reviewed and relied upon in order to deny the referenced Request for Admission.

In its objections, Thrifty Call erroneously contends that the above discovery is overly broad, vague, ambiguous and calls for a legal conclusion.  To the contrary, the information AT&T Florida seeks is relevant to the subject matter of the issues in this proceeding, is reasonably calculated to lead to the discovery of admissible evidence, is not overbroad, and is not vague or ambiguous.  Moreover, Thrifty Call’s objection that the information may call for a legal conclusion is not a valid objection.
First, the Requests and Interrogatories are not vague or ambiguous.  From even a cursory review of the discovery, it is obvious that the above Requests and Interrogatories can be answered with a simple “admitted” or “denied” and a brief explanation if needed.   Rule 1.370 of the Florida Rules of Civil Procedure, which governs Requests for Admissions served on a party, provides for a simple and straightforward procedure for admissions and denials.  Rule 1.370(a) requires that a “denial shall fairly meet the substance of the requested admission, and when good faith requires that a party qualify an answer or deny only a part of the matter of which an admission is requested, the party shall specify so much of it as is true and qualify or deny the remainder.”  Thrifty Call’s objections should be overruled and it should admit or deny the above Requests.  Moreover, if it believes that it needs to qualify a portion of its answer or denial it may do so per Rule 1.370(a).

 Second, Thrifty Call has failed to quantify how the Requests are “overly broad” and its objection should be overruled on this basis alone.  See First City Developments of Florida, Inc. v. Hallmark of Hollywood Condominium Ass’n, Inc., 545 So.2d 502, 503 (Fla. 4th DCA 1989)(“it is incumbent upon [the objecting party] to quantify for the trial court the manner in which such discovery might be overly broad or burdensome.  They must be able to show the volume of documents, or the number of man-hours required in their production, or some other quantitative factor that would make it so.”).  In any event, the Requests are not over broad and are narrowly tailored to an issue in the case, whether the PIU that Thrifty Call reported to AT&T Florida was accurate or not.  This is clearly information that is relevant to the subject matter of the issues in this proceeding and can be answered with a simple “admitted” or “denied”.
Third, an objection on the basis that the Request may call for a legal conclusion is not valid.  Rule 1.370(a) provides that “[a] party who considers that a matter of which an admission has been requested presents a genuine issue for trial may not object to the request on that ground alone; the party may deny the matter or set forth reasons why the party cannot admit or deny it, subject to rule 1.380(c).”  Thus, according to this provision of the rule, it would be proper to ask the opposing party to admit a proposition that would ultimately decide the case.  See Shaw v. State ex rel. Butterworth, 616 So.2d 1094 (Fla. 4th DCA 1993); Salazar v. Valle, 360 So.2d 132 (Fla. 3d DCA 1978).  Thrifty Call’s objection should be overruled and it should admit or deny the above Requests.  

Conclusion


By objecting to afore-mentioned discovery, Thrifty Call is, in essence, attempting to play “keep away” with the facts by refusing to answer AT&T Florida’s First Request for Admissions Nos. 3, 4, 5, 6, 12, 13, 15, 16, 17 and Fifth Set of Interrogatories Nos. 106, 107, 108, 109, 115, 116, 118, 119 and 120.  This discovery is relevant, is reasonably calculated to lead to the discovery of admissible evidence and is not ambiguous, vague or overbroad.  AT&T Florida is in need of the information requested in the above-referenced discovery to properly prepare its case for hearing and respectfully requests that the Commission grant its Motion to Compel.

Undersigned counsel conferred with Thrifty Call’s counsel in an attempt to resolve the issues raised by the Motion; however, the parties were unable to resolve Thrifty Call’s objections prior to the filing of the Motion.  


WHEREFORE, for the foregoing reasons, AT&T Florida respectfully requests that the Commission grant its Motion to Compel.


Respectfully submitted this 5th day of May, 2008.   
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