
 

Dulaney L. O’Roark III 
Vice President & General Counsel, Southeast Region 
Legal Department  
 5055 North Point Parkway 

Alpharetta, Georgia 30022 
 
Phone 678-259-1449 
Fax 678-259-1589 
de.oroark@verizon.com 

 
July 1, 2008 – VIA ELECTRONIC MAIL  
 
 
 
Ann Cole, Commission Clerk  
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850   
 
Re: Docket No. 080308-TP    

Complaint against MCI Communications Services, Inc. d/b/a Verizon Business 
Services for failure to pay intrastate access charges pursuant to Embarq’s tariffs, 
by Embarq Florida, Inc. 

 
Dear Ms. Cole: 
 
Enclosed for filing in the above-referenced matter is a Supplement to Verizon’s Motion 
to Dismiss Embarq’s Complaint Seeking Intrastate Access Charges on VoIP Traffic.  
Service has been made as indicated on the Certificate of Service.  If there are any 
questions regarding this filing, please contact me at (678) 259-1449. 
 
Sincerely,  
 
s/ Dulaney L. O’Roark III 
 
Dulaney L. O'Roark III  
 
tas  
 
Enclosures  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 

In re: Complaint against MCI Communications Services, ) Docket No. 080308-TP 
Inc. d/b/a Verizon Business Services for failure to pay )  Filed:  July 1, 2008 
intrastate access charges pursuant to Embarq’s tariffs, ) 
by Embarq Florida, Inc. ) 
____________________________________________ )    

 
 

SUPPLEMENT TO VERIZON’S MOTION TO DISMISS EMBARQ’S COMPLAINT 
SEEKING INTRASTATE ACCESS CHARGES ON VOIP TRAFFIC 

 
 On June 26, 2008, Verizon filed a Motion to Dismiss Embarq Florida, Inc.’s 

Complaint (“Commission Complaint”) asking the Commission to order Verizon to pay 

intrastate access charges on voice over Internet protocol (“VoIP”) traffic, instead of the 

interstate access charges Verizon is paying.1  Here, Verizon supplements that Motion to 

provide the Commission information that was not available when Verizon filed its 

Motion, but that is relevant to the Commission’s deliberations on that Motion.2  

 Verizon’s Motion explained that the Commission must dismiss Embarq’s 

Complaint, because it would require the Commission to assert jurisdiction over VoIP 

services and Verizon as a VoIP services provider, in violation of Florida law 

“exempt[ing] from commission jurisdiction” all VoIP services.3  In addition, Verizon 

pointed out that the FCC—the regulatory body that does have jurisdiction over VoIP 

                                            
1 Because the Commission has no jurisdiction over VoIP services or VoIP providers, Verizon cannot be 
compelled to participate in this proceeding.  Verizon provides this supplement to its Motion to Dismiss 
only to contest the Commission’s jurisdiction over Embarq’s Complaint, and Verizon does not accede to 
the Commission’s jurisdiction in any way.   
2 Verizon agrees to measure Embarq’s time for response to Verizon’s Motion to Dismiss from the date 
this Supplement was filed.           
3 Fla. Stat., § 364.011 (including VoIP services in “[e]xemption from Commission jurisdiction”).  See also 
Fla. Stat., §§ 364.01 (VoIP activities “are not regulated by the Florida Public Service Commission....the 
provision of voice-over-Internet-protocol (VoIP) free of unnecessary regulation, regardless of the provider, 
is in the public interest”); 364.013 (“voice-over-Internet-protocol (VoIP) shall be free of state regulation”); 
364.02(13) (excluding VoIP from the definition of “service” and stating that a local exchange carrier’s 
VoIP-related duties are only those required under federal law and regulation). 
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issues—already has several active proceedings to clarify the intercarrier compensation 

that applies to VoIP. 

 Through its actions after Verizon filed its Motion to Dismiss, Embarq 

acknowledged that this Commission is not the appropriate forum to hear VoIP claims.  

On June 27, a day after Verizon filed its Motion to Dismiss, Embarq Florida, Inc. and 

other Embarq affiliates filed a complaint in federal district court (“Federal Court 

Complaint”) that includes exactly the same claim for intrastate access charges on VoIP 

traffic that Embarq raised in its Complaint here.4  Embarq’s Federal Court Complaint, 

like its Commission Complaint, cites Embarq’s intrastate access service tariff as a basis 

for its claim for intrastate access charges on VoIP traffic.  (Federal Court Complaint at 

14-15.) In fact, entire paragraphs of the Federal Court Complaint track the Commission 

Complaint almost word for word.5  

 In a footnote near the end of the pleading, the Federal Court Complaint notes 

cryptically that “[u]nder Count I, Embarq Florida Inc. is not a Plaintiff with respect to 

access charges withheld by MCI as described in Paragraph 35, above.”  (Federal Court 

Complaint n. 2.)  This footnote does not change the fact that Embarq has brought the 

same issues before both this Commission and the District Court.  First, despite the 

footnote, Embarq Florida Inc. and its intrastate tariff are expressly included in the Count 

I “Collection Action Pursuant to Intrastate Access Tariffs” (Federal Court Complaint at 

14-15), so Embarq does, in fact, intend to ask the court for intrastate access charges 

under Embarq Florida’s intrastate access tariff.  Second, Embarq made no attempt to 

                                            
4 Embarq Missouri, Inc. et al. v. MCI Communications Services, Inc. d/b/a Verizon Business Services, 
Complaint, Civ. Action No.1:08cv668 (E.D. Va.) (filed June 27, 2008) (attached).   
5 Compare Commission Complaint ¶ 19 and Federal Court Complaint ¶ 37; Commission Complaint ¶ 20 
and Federal Court Complaint ¶ 38; Commission Complaint ¶ 33 and Federal Court Complaint ¶ 39.  



 3

except Embarq Florida from other paragraphs of the Complaint that accuse Verizon of 

misclassifying interstate and intrastate traffic and overstating VoIP minutes—precisely 

the same claims that Embarq made in its Commission Complaint.  (See Federal Court 

Complaint, ¶¶ 36-40; Commission Complaint, ¶¶ 18-20, 33.)  Third, even if Embarq 

Florida were not included at all in the Federal Court Complaint, the fact that the Embarq 

companies have asked a federal court (as well as the FCC)6 to resolve the same, VoIP-

related compensation issues Embarq Florida brought before this Commission shows 

Embarq’s understanding that state commissions are not appropriate forums to hear 

such VoIP-related claims.   

The Commission cannot, in any event, hear Embarq’s VoIP-related claims 

because of the statutory bar to asserting jurisdiction over VoIP services and entities 

providing VoIP services.  Embarq’s Federal Court Complaint raising the same claims 

provides additional motivation to promptly dismiss Embarq’s Complaint that is not 

properly before this Commission.   

                                            
6 See Verizon’s Motion to Dismiss at 11-12. 
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Respectfully submitted on July 1, 2008. 
 
 

      By: s/ Dulaney L. O’Roark III 
       Dulaney L. O’Roark III 
      5055 North Point Parkway 
      Alpharetta, Georgia 30022 
      Phone:  (678) 259-1449 
       Fax:       (678) 259-1589 
      Email:   de.oroark@verizon.com 
    
      and 
 
      Kimberly Caswell 
      P. O. Box 110, MC FLTC0007 
      Tampa, Florida 33601-0110 
      Phone:  (727) 360-3241 
      Fax:   (813) 204-8870 
      Email:  kimberly.caswell@verizon.com 
 
      Attorneys for MCI Communications Services,  
      Inc. d/b/a Verizon Business Services  

 





































CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that copies of the foregoing were sent via electronic mail 

and U.S. mail on July 1, 2008 to: 
 

Adam Teitzman, Staff Counsel 
Florida Public Service Commission 

2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

ateitzma@psc.state.fl.us 
 

Beth Salak 
Division of Competitive Markets and Enforcement 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

bsalak@psc.state.fl.us 
 

Susan S. Masterton 
Embarq Florida, Inc. 

1313 Blair Stone Road 
P. O. Box 2214 

Tallahassee, FL 32316-2214 
susan.masterton@embarq.com 

 
 

 
 
 

 
      s/ Dulaney L. O’Roark III 
       


