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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

	In re: Review of replacement fuel costs associated with the February 26, 2008 outage on Florida Power & Light's electrical system.
	DOCKET NO. 090505-EI

ORDER NO. PSC-10-0151-PHO-EI

ISSUED: March 12, 2010


Pursuant to Notice and in accordance with Rule 28-106.209, Florida Administrative Code (F.A.C.), a Prehearing Conference was held on March 3, 2010, in Tallahassee, Florida, before Commissioner Nathan A. Skop, as Prehearing Officer.

APPEARANCES:

JOHN T. BUTLER, R. WADE LITCHFIELD and MITCHELL S. ROSS, 
ESQUIRES, 700 Universe Boulevard, Juno Beach, Florida, 33408-0420

On behalf of Florida Power & Light Company (FPL)

J.R. KELLY, CHARLES BECK, and JOSEPH MCGLOTHLIN, ESQUIRES, c/o 
The Florida Legislature, 111 West Madison Street, Room 812, Tallahassee, 
Florida 32399-1400 

On behalf of the Citizens of the State of Florida (OPC)

CECILIA BRADLEY, ESQUIRE, Office of the Attorney General, The Capitol – 
PL01, Tallahassee, Florida  32399-1050

On behalf of the Office of the Attorney General (OAG)
VICKI GORDON KAUFMAN and JON C. MOYLE, JR., ESQUIRES, Keefe 
Anchors Gordon & Moyle, PA, 118 North Gadsden Street, Tallahassee, Florida 
32301

On behalf of Florida Industrial Power Users Group (FIPUG)

JOHN W. MCWHIRTER, JR., ESQUIRE, McWhirter Law Firm, 

Post Office Box 3350, Tampa, Florida 33601-3350

On behalf of Florida Industrial Power Users Group (FIPUG)

Lisa C. Bennett, ESQUIRE, Florida Public Service Commission,

2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850

On behalf of the Florida Public Service Commission (Staff).

Mary Anne Helton, Deputy General Counsel, Florida Public Service Commission, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850

Advisor to the Florida Public Service Commission.

PREHEARING ORDER
I.
CASE BACKGROUND


On February 26, 2008, a fault occurred at Florida Power & Light Company’s (FPL) Flagami substation.  The fault created conditions on the transmission grid that caused three of FPL’s fossil-fueled generating units and FPL’s Turkey Point Nuclear Units 3 and 4 to trip offline.  The fault and tripping of generators is referred to herein as the “February 26, 2008, outage.”  In the 2008 fuel and purchased power cost recovery proceeding,
 the replacement power costs attributable to the February 26, 2008, outage were included as part of FPL’s approved fuel cost recovery factor.  OPC raised an issue in the 2009 fuel and purchased power cost recovery proceeding
 to address the potential refund of replacement power costs associated with the February 26, 2008, outage.


By agreement of FPL and the Office of Public Counsel (OPC), consideration of this issue was deferred to 2010.  On October 30, 2009, the Prehearing Officer in the fuel and purchased power cost recovery docket issued an order
 directing that this docket be opened to consider the issue.  An administrative hearing will be held by the Commission on March 17 and 18, 2010.  The Commission will address those issues listed in this Prehearing Order.  

II.
CONDUCT OF PROCEEDINGS

Pursuant to Rule 28-106.211, F.A.C., this Prehearing Order is issued to prevent delay and to promote the just, speedy, and inexpensive determination of all aspects of this case.

III.
JURISDICTION

This Commission is vested with jurisdiction over the subject matter by the provisions of Chapter 366, Florida Statutes (F.S.).  This hearing will be governed by said Chapter and Chapters 25-6, 25-22, and 28-106, F.A.C., as well as any other applicable provisions of law.

IV.
PROCEDURE FOR HANDLING CONFIDENTIAL INFORMATION

Information for which proprietary confidential business information status is requested pursuant to Section 366.093, F.S., and Rule 25-22.006, F.A.C., shall be treated by the Commission as confidential.  The information shall be exempt from Section 119.07(1), F.S., pending a formal ruling on such request by the Commission or pending return of the information to the person providing the information.  If no determination of confidentiality has been made and the information has not been made a part of the evidentiary record in this proceeding, it shall be returned to the person providing the information.  If a determination of confidentiality has been made and the information was not entered into the record of this proceeding, it shall be returned to the person providing the information within the time period set forth in Section 366.093, F.S.  The Commission may determine that continued possession of the information is necessary for the Commission to conduct its business.


It is the policy of this Commission that all Commission hearings be open to the public at all times.  The Commission also recognizes its obligation pursuant to Section 366.093, F.S., to protect proprietary confidential business information from disclosure outside the proceeding.  Therefore, any party wishing to use any proprietary confidential business information, as that term is defined in Section 366.093, F.S., at the hearing shall adhere to the following:

(1) When confidential information is used in the hearing, parties must have copies for the Commissioners, necessary staff, and the court reporter, in red envelopes clearly marked with the nature of the contents and with the confidential information highlighted.  Any party wishing to examine the confidential material that is not subject to an order granting confidentiality shall be provided a copy in the same fashion as provided to the Commissioners, subject to execution of any appropriate protective agreement with the owner of the material.

(2) Counsel and witnesses are cautioned to avoid verbalizing confidential information in such a way that would compromise confidentiality.  Therefore, confidential information should be presented by written exhibit when reasonably possible.


At the conclusion of that portion of the hearing that involves confidential information, all copies of confidential exhibits shall be returned to the proffering party.  If a confidential exhibit has been admitted into evidence, the copy provided to the court reporter shall be retained in the Office of Commission Clerk’s confidential files.  If such material is admitted into the evidentiary record at hearing and is not otherwise subject to a request for confidential classification filed with the Commission, the source of the information must file a request for confidential classification of the information within 21 days of the conclusion of the hearing, as set forth in Rule 25-22.006(8)(b), F.A.C., if continued confidentiality of the information is to be maintained.

V.
PREFILED TESTIMONY AND EXHIBITS; WITNESSES

Testimony of all witnesses to be sponsored by the parties has been prefiled and will be inserted into the record as though read after the witness has taken the stand and affirmed the correctness of the testimony and associated exhibits.  All testimony remains subject to timely and appropriate objections.  Upon insertion of a witness' testimony, exhibits appended thereto may be marked for identification.  Each witness will have the opportunity to orally summarize his or her testimony at the time he or she takes the stand, subject to the time limitations set forth in Section XIV of this Order.

Witnesses are reminded that, on cross-examination, responses to questions calling for a simple yes or no answer shall be so answered first, after which the witness may explain his or her answer.  After all parties and Staff have had the opportunity to cross-examine the witness, the exhibit may be moved into the record.  All other exhibits may be similarly identified and entered into the record at the appropriate time during the hearing.


The Commission frequently administers the testimonial oath to more than one witness at a time.  Therefore, when a witness takes the stand to testify, the attorney calling the witness is directed to ask the witness to affirm whether he or she has been sworn.

The parties shall avoid duplicative or repetitious cross-examination. Further, friendly cross-examination will not be allowed.  Cross-examination shall be limited to witnesses whose testimony is adverse to the party desiring to cross-examine.  Any party conducting what appears to be a friendly cross-examination of a witness should be prepared to indicate why that witness's direct testimony is adverse to its interests.

VI.
ORDER OF WITNESSES
	Witness
	Proffered By
	Issues #

	
Direct
	
	

	J.A. Stall
	FPL
	1

	G. Yupp
	FPL
	1

	W.E. Avera
	FPL
	1

	T.J. Keith
	FPL
	2

	Intervenor
	
	

	D. Dismukes, Ph.D.
	OPC
	1, 2

	Rebuttal
	
	

	J.A. Stall
	FPL
	1

	G. Yupp
	FPL
	1

	W.E. Avera
	FPL
	1

	T.J. Keith
	FPL
	1


VII.
BASIC POSITIONS

FPL: 
The Commission should approve a credit to customers’ bills in the amount of $2,024,035 for replacement power costs (“RPC”) attributable to the February 26, 2008 outage (the “Flagami Transmission Event”).  FPL’s RPC calculation is the fairest approach for all involved.  It will ensure that customers are promptly credited for RPC attributable to the February 26, 2008 outage, while avoiding disincentives to utility investment in energy efficient and environmentally beneficial generation alternatives.  This approach avoids penalizing FPL for investing in nuclear power and other technologies such as solar and wind with lower fuel costs, the benefits of which are passed on to FPL’s customers.


FPL suggests that the Commission utilize the traditional fuel cost recovery true-up process in order to implement the RPC credit that is approved in this proceeding.  That process will minimize the billing system expense and workload associated with a unique, one-time credit.  Using this traditional method for refunds, FPL would reflect the credit in the 2010 net true-up, where it would serve to reduce 2011 fuel cost recovery factors for all customers.  


If the Commission determines instead that FPL should implement a one-time credit, the credit should be issued to customers of record during the first billing cycle beginning 60 days after the Commission decides the credit amount, based on customers’ consumption in that billing cycle.  Using this method would minimize the cost, complexity and delay associated with implementing a one-time credit based on 12 months of consumption.  


FPL does not recommend calculating a one-time credit based on the prior 12 months of consumption, due to the time and expense entailed in performing the necessary computer programming and testing.  If the Commission were to require the credit to be implemented using 12 months of consumption, FPL would not be able to implement the credit before the August 2010 billing cycle and would incur approximately $120,000 to perform the programming and testing.  Moreover, basing the credit on one month’s consumption will better match the timing of the credit to the duration of the event prompting the credit, which was a very short period of time.  


Under any method for calculating the credit, customers will receive the entire amount of the credit as determined by the Commission in this proceeding.   

OPC:      On February 26, 2008, portions of the lower two-thirds of Florida experienced a loss of electrical service after a fault occurred on the system.  The event led to the loss of 22 transmission lines, 4,300 megawatts (“MWs”) of generation capacity, and 3,750 MW of customer load.  According to the FERC, approximately 596,000 FPL customer accounts and 354,000 non-FPL customer accounts were out of service.

 
As a result of the incident, two nuclear plants tripped offline.  Turkey Point Unit 3 was offline for 158 hours, and Turkey Point Unit 4 was offline for 107 hours.  This required FPL to procure high cost replacement power and to generate power using far more expensive fuel than is used when generating electricity with nuclear power. 


When the actual replacement power costs are compared to the costs which would have been incurred had the two nuclear plants continued to operate, FPL incurred (and charged customers) an extra $15,974,055 in costs.  The full amount of $15,974,055, plus interest, should be refunded to customers if FPL is to be truly responsible for the replacement power costs associated with this incident.


FPL’s proposal is deficient because (1) it artificially assumes an outage of eight hours, even though the two nuclear power plants were out for over 100 hours each, and (2) it does not compare the replacement power cost to the cost of running nuclear plants.  If accepted by the Commission, FPL’s proposal would have customers subsidize the company almost $14 million for the outage.

OAG:  
On February 26, 2008, portions of central and south Florida experienced a blackout after a fault occurred in the system.  Approximately 596,000 FPL customer accounts and 354,000 non-FPL customer accounts were out of service. As a result of this incident there was a loss of 22 transmission lines, 4,300 megawatts (“MWs”) of generation capacity, and 3,750 MW of customer load.  Additionally two nuclear plants went offline; Turkey Point Unit 3 was offline for 158 hours, and Turkey Point Unit 4 was offline for 107 hours.  With these nuclear plants offline for this extended period,  FPL had to obtain high cost replacement power and  generate power using far more expensive fuel than is used when generating electricity with nuclear power. 


When the actual replacement power costs are compared to the costs which would have been incurred had the two nuclear plants continued to operate, FPL incurred (and charged customers) an extra $15,974,055 in costs.  The Attorney General’s office concurs with the Office of Public Counsel that the full amount of $15,974,055, plus interest, should be refunded to customers if FPL is to be truly responsible for the replacement power costs associated with this incident.

FIPUG:  On February 26, 2008, a fault occurred at FPL’s Flagami substation due to an FPL employee error.  The fault caused three fossil-fueled generators and two nuclear generators to trip off line.    


FPL has agreed to assume responsibility for replacement power costs due to this outage. To calculate replacement power costs, the Commission should use the avoided cost of nuclear generation that was displaced by the February 2008 outage (not system average costs as FPL proposes).  The outage duration should be calculated as the time the nuclear units were out of service and could not provide energy to the ratepayers (158 hours for Turkey Point Unit 3, 107 hours for Turkey Point Unit 4).  An appropriate calculation yields a refund to ratepayers of approximately $16 million in contrast to the $2 million credit FPL proposes.  The Commission should reject FPL’s proposal and adopt Dr. Dismukes’ calculations set out in Exhibit No. DED-8.
STAFF:  Staff's positions are preliminary and based on materials filed by the parties and on discovery.  The preliminary positions are offered to assist the parties in preparing for the hearing.  Staff's final positions will be based upon all the evidence in the record and may differ from the preliminary positions stated herein.

VIII.
ISSUES AND POSITIONS
ISSUE 1:
How should the replacement power costs attributable to the February 26, 2008,


outage be measured, and what is the amount of such costs?

POSITIONS
FPL:
The proper amount of the RPC to be credited to customers is $2,024,035.  FPL’s RPC calculation reflects (a) costs associated with replacement fuel that was required to off-set the loss of generation that occurred as a result of the February 26, 2008 outage; and (b) costs associated with off-system power purchases that FPL executed in the 8-hour period immediately following the event.  During the outages at Turkey Point Units 3 and 4 resulting from the Flagami Transmission Event, FPL took prudent and conservative measures to investigate, inspect, and analyze system components prior to safely restarting those units.  It would be unfair to FPL and serve as a major disincentive to the construction and operation of low fuel-cost generating technologies such as nuclear, solar and wind if FPL were to be penalized for the RPC associated uniquely with Turkey Point Units 3 and 4 that is not a result of any imprudence in the operation of those units.  

OPC:
The Commission should use the true replacement power cost of $15,974,055, plus interest.  This amount reflects the net replacement power costs for the outages of 158 hours at Turkey Point Unit 3 and 107 hours at Turkey Point Unit 4.

OAG:
The Attorney General’s office concurs with the Office of Public Counsel that the true replacement cost of $15,974,055, plus interest should be refunded to customers.  This amount reflects the net replacement costs for the outages of 158 hours at Turkey point Unit 3 and the 107 hours at Turkey Point Unit 4.

FIPUG:
Replacement costs should be calculated as described by Dr. Dismukes in his exhibit DED-8.  The amount of replacement costs is $15,974.055.  This should be refunded to customers.

STAFF:
No position at this time.

ISSUE 2:
What is the appropriate method to credit customers for the replacement power costs determined pursuant to Issue 1?

POSITIONS

FPL:
The Commission should utilize the traditional fuel cost recovery true-up process in order to implement the RPC credit that is approved in this proceeding.  That process will minimize the billing system expense and workload associated with a unique, one-time credit.  Using this traditional method for refunds, FPL would reflect the credit in the 2010 net true-up, where it would serve to reduce 2011 fuel cost recovery factors for all customers.  


If the Commission determines instead that FPL should implement a one-time credit, the credit should be issued to customers of record during the first billing cycle beginning 60 days after the Commission decides the credit amount, based on customers’ consumption in that billing cycle.  Using this method would minimize the cost, complexity and delay associated with implementing a one-time credit based on 12 months of consumption.  

OPC:
No position.

OAG:
Consistent with earlier rulings this year and because of the stress on customers due to the current economy, the refund should be a one-time credit at the earliest possible time.

FIPUG:
A one-time credit should be issued immediately to ratepayers.  No additional charges for the refund administration should be assessed to customers.

STAFF:
No position at this time.

IX.
EXHIBIT LIST
	Witness
	Proffered By
	
	Description

	
Direct
	
	
	

	G. Yupp
	FPL
	GJY-1
	Description of Units

	G. Yupp
	FPL
	GJY-2
	February 2008 Schedule A4 Heat Rate Data

	G. Yupp
	FPL
	GJY-3
	February 2008 Schedule A4 Fuel Cost Data

	G. Yupp
	FPL
	GJY-4
	February 2008 Schedule A4 Fuel Consumption Data

	G. Yupp
	FPL
	GJY-5
	Blended Fuel Cost Calculation

	G. Yupp
	FPL
	GJY-6
	Peaking Units Production Cost Calculation

	G. Yupp
	FPL
	GJY-7
	System Average Cost Adjustment Calculation

	G. Yupp
	FPL
	GJY-8
	Total Fuel Cost Utilizing Adjusted System Average Cost

	G. Yupp
	FPL
	GJY-9
	Purchased Power Cost

	Intervenor
	
	
	

	D. Dismukes, Ph.D.
	OPC
	DED-1
	CV of David E. Dismukes, Ph.D.

	D. Dismukes, Ph.D.
	OPC
	DED-2
	Order approving Stipulation and Consent Agreement

	D. Dismukes, Ph.D.
	OPC
	DED-3
	Proposed Resolution of Issues

	D. Dismukes, Ph.D.
	OPC
	DED-4
	Hypothetical Example

	D. Dismukes, Ph.D.
	OPC
	DED-5
	FPL Peaking Cost Calculation

	D. Dismukes, Ph.D.
	OPC
	DED-6
	FPL Replacement Cost Estimate

	D. Dismukes, Ph.D.
	OPC
	DED-7
	First Alternative RPC Calculation

	D. Dismukes, Ph.D.
	OPC
	DED-8
	Second Alternative RPC Calculation

	D. Dismukes, Ph.D.
	OPC
	DED-9
	FPL RPC Estimate

	D. Dismukes, Ph.D.
	OPC
	DED-10
	Comparison of Non-Fuel Base Rates

	D. Dismukes, Ph.D.
	OPC
	DED-11
	Nuclear Investment of Disallowances and Overruns

	D. Dismukes, Ph.D.
	OPC
	DED-12
	Nuclear Legislation and Regulation

	Rebuttal
	
	
	

	G. Yupp
	FPL
	GJY-10
	Turkey Point Fuel Savings (1990-2009)

	G. Yupp
	FPL
	GJY-11
	48 Hour RPC Calculation vs. System Average Cost

	G. Yupp
	FPL
	GJY-12
	48 Hour RPC Calculation vs. Nuclear Fuel Cost



Parties and Staff reserve the right to identify additional exhibits for the purpose of cross-examination.

X.
PROPOSED STIPULATIONS

The Parties stipulated and the Commission approved an agreement that FPL would bear the cost of replacement power attributable to the Flagami Transmission Event, subject to the conditions listed in the Proposed Resolution of Issues, dated December 4, 2009, and approved by the Commission at its January 26, 2010, Agenda Conference.


XI.
PENDING MOTIONS

None at this time.

XII.
PENDING CONFIDENTIALITY MATTERS

FPL has a pending request for confidential classification of information provided in response to Staff’s First Set of Interrogatories, No. 1, dated December 10, 2009.

XIII.
POST-HEARING PROCEDURES

If no bench decision is made, each party shall file a post-hearing statement of issues and positions.  A summary of each position of no more than 120 words, set off with asterisks, shall be included in that statement.  If a party's position has not changed since the issuance of this Prehearing Order, the post-hearing statement may simply restate the prehearing position; however, if the prehearing position is longer than 120 words, it must be reduced to no more than 120 words.  If a party fails to file a post-hearing statement, that party shall have waived all issues and may be dismissed from the proceeding.


Pursuant to Rule 28-106.215, F.A.C., a party's proposed findings of fact and conclusions of law, if any, statement of issues and positions, and brief, shall together total no more than 40 pages and shall be filed at the same time.

XIV.
RULINGS
Opening statements and witness summaries together, shall not exceed 30 minutes per side. 

FPL is granted leave to amend its direct testimony of witness Stall, as filed on March 2, 2010.  Discovery is extended to March 15, 2010, and FPL shall make witness Stall available for an additional deposition.


It is therefore,


ORDERED by Commissioner Nathan A. Skop, as Prehearing Officer, that this Prehearing Order shall govern the conduct of these proceedings as set forth above unless modified by the Commission.


By ORDER of Commissioner Nathan A. Skop, as Prehearing Officer, this  12th day of March, 2010.

	
	/s/ Nathan A. Skop

	
	NATHAN A. SKOP 

Commissioner and Prehearing Officer


This is an electronic transmission.  A copy of the original signature is available from the Commission's website, www.floridapsc.com, or by faxing a request to the Office of Commission Clerk at 1-850-413-7118.

( S E A L ) 

LCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Mediation may be available on a case-by-case basis.  If mediation is conducted, it does not affect a substantially interested person's right to a hearing.


Any party adversely affected by this order, which is preliminary, procedural or intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25-22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case of a water or wastewater utility.  A motion for reconsideration shall be filed with the Office of Commission Clerk, in the form prescribed by Rule 25-22.0376, Florida Administrative Code.  Judicial review of a preliminary, procedural or intermediate ruling or order is available if review of the final action will not provide an adequate remedy.  Such review may be requested from the appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate Procedure.

� Docket No. 080001-EI, In re: Fuel and purchased power cost recovery clause


� Docket No. 090001-EI, In re: Fuel and purchased power cost recovery clause


� Order No. PSC-09-0723-PHO-EI, issued October 30, 2009, in Docket No. 090001-EI






