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           1                    P R O C E E D I N G S

           2             CHAIRMAN ARGENZIANO:  If everyone would take

           3        seats.  Okay.  I believe we have Mr. Auger on the

           4        line.

           5             MR. AUGER:  Hello.  Yes, I'm here.

           6             CHAIRMAN ARGENZIANO:  Okay.  Hang on, Mr.

           7        Auger.  Hold on, please.  We need to turn up the

           8        volume.  Okay.  Thank you.  And it seems like

           9        everybody is ready and we'll go to staff, please.

          10        Mr. Deason.

          11             MR. DEASON:  Yes, Commissioners.  I'm Jared

          12        Deason with Commission staff.  Item 8 concerns an

          13        application for an increase in water and wastewater

          14        rates by Utilities Inc. of Pennbrooke.  Pennbrooke

          15        is a class B water and waste water utility located

          16        in Lake County.  The utility's rates were last

          17        established in 2006.

          18             Staff has an oral modification.  This

          19        modification and all of its fall-out changes has

          20        previously been provided to all parties.

          21        Lorne Hunsberger, consultant for the Pennbrooke

          22        homeowners association, George Auger, a customer of

          23        Pennbrooke, Charlie Beck from the Office of Public

          24        Counsel, as well as Marty Friedman, counsel for

          25        Pennbrooke, are here to address the Commission.
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           1        And we are prepared to answer any questions the

           2        Commissioners may have.

           3             CHAIRPERSON ARGENZIANO:  Thank you.  Any

           4        questions?  Okay.  Staff is done.  Mr. Hornsberger?

           5             MR. HUNSBERGER:  Hunsberger.

           6             CHAIRMAN ARGENZIANO:  Hunsberger.  Yes, thank

           7        you.  Mr. Beck?

           8             MR. BECK:  Yes.  Thank you, Madam Chairman and

           9        Commissioners.  Chairman, we'd like to ask if

          10        Mr. Auger who's on the phone could address you

          11        first to be followed by Mr. Hunsberger and then

          12        we'll have a few comments.

          13             CHAIRMAN ARGENZIANO:  Mr. Auger, welcome.  Can

          14        you hear us okay?  Uh-oh.  Okay.  We'll hang on a

          15        second and wait and see if we can reconnect.

          16             (Pause.)

          17             CHAIRPERSON ARGENZIANO:  Mr. Auger, are you

          18        there?

          19             MR. AUGER:  Yes, I'm here.

          20             CHAIRMAN ARGENZIANO:  Okay.

          21             MR. AUGER:  Sorry.  I was trying to get as

          22        close as I could to the phone and I think I

          23        accidentally hit a button.

          24             CHAIRMAN ARGENZIANO:  That's okay.  We've got

          25        you now.  So if you could proceed.  Welcome.
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           1             MR. AUGER:  Thank you.  First I'd like to

           2        thank the Commissioners and the PSC staff for

           3        making it possible for me to address this

           4        conference today. and I'd especially like to thank

           5        Patricia Merchant and the members of the OPC staff

           6        for their fine cooperation and assistance in

           7        dealing with the rate case.

           8             I have two main areas I'd like to address.

           9        First, there are a number of items that the staff

          10        of in its recommendation that I would like to

          11        highlight.  I'll give you specific references.

          12             In Issue No. 3 on page 12 concerning

          13        adjustments to the utility test year plant in

          14        service, the PSC staff addresses changes to ERC

          15        calculations due to the sale of several systems and

          16        adjustments to the 2008 ledger.

          17             The staff states, "UI calculation was only for

          18        plant additions and not for accumulated

          19        depreciation which caused an overstatement of

          20        allocated net plant."

          21             Then further, Pennbrooke, the utility,

          22        provided further corrected calculations to staff

          23        but staff was not able to reconcile the numbers.

          24        Also, the utility provided another calculation that

          25        did not match its own audit response.
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           1             Then in Issue No. 5 on page 16 concerning

           2        adjustments to pro forma plant addition, the PSC

           3        staff states, "The utility has been unable to

           4        provide the executed agreements for the electrical

           5        equipment at the utility's WTP.  Therefore, staff

           6        recommends that plant be reduced by $37,250."

           7             Further, on page 17, the staff states, "The

           8        utility failed to provide the documentation for the

           9        associated retirement."

          10             Then in Item No. 11 on page 25 concerning

          11        annualized revenue adjustments, the staff

          12        recommendation states that the revenues reported

          13        for water and wastewater should be increased by

          14        $40,970 and $43,909 respectively, for a total

          15        $84,879.  The utility had reported total

          16        adjustments of 13,244; therefore, their revenue

          17        adjustments were understated by 71,635.

          18             In addition, the staff states that the utility

          19        had not reported any revenue for the sale of re-use

          20        water to the Pennbrooke Fairways golf course.  So

          21        the staff imputed additional income in the amount

          22        of $22,648, bringing the total adjustment of

          23        revenue to $94,283.

          24             In the MFR under the B1 schedule, the utility

          25        reported total adjusted operating revenues for the
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           1        2008 test year of $735,013.  Revenue was therefore

           2        underreported on the MFR by more than 11 percent.

           3             In Issue No. 13 on page 28 concerning

           4        adjustments to utility's salaries and wages

           5        expense, the PSC staff states, "However, to date,

           6        the utility failed to provide staff with any

           7        adjustments to salaries and wages related to these

           8        cost savings."

           9             And I'll save what I want to say about

          10        adjustments and salaries and wages to my next item.

          11             In Issue No. 15 on page 31 concerning

          12        adjustments to transportation expenses, the PSC

          13        staff states, "However, that belief, the balance

          14        reported on the Pennbrooke work papers are

          15        unreliable."

          16             Issue No. 18 on page 36 concerning the

          17        appropriate amount of current rate case, the staff

          18        states, "Staff has determined that the

          19        $4,000 filing fee was counted twice, thus should be

          20        removed from the legal fees."

          21             Also on page 37 staff states, "Because of the

          22        duplicative request before the utility finally

          23        provided the executive contract, that staff

          24        believed there was unwarranted and duplicative rate

          25        case expense incurred to respond to staff's data
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           1        request in this matter."

           2             Also on page 39 concerning WFP expenses to Fed

           3        Ex copies and miscellaneous cost, the staff states,

           4        "The utility estimated $12,000 for these items."

           5        And in the January 19th, 2010 response letter, the

           6        utility states that only $14 has been incurred.

           7        The utility provided no further breakdown or

           8        support for the remaining $11,986."

           9             These excerpts from the staff recommendation

          10        detail a number of errors made by the utility and

          11        failures to respond that is really troubling to me.

          12        But it goes further.  The Office of public Counsel

          13        communicated areas that they felt should be

          14        addressed and several of these remain unanswered or

          15        only partially answered.  If the Commissioners want

          16        details on that, Patricia Merchant of the Office of

          17        Public Counsel can provide specifics.

          18             And there's more.  Over the past several

          19        years, the utility has failed to make adjustments

          20        as directed by the Public Service Commission and

          21        they have even been required to answer why they

          22        shouldn't be made to pay fines for their failures.

          23        The utility responded in writing that they would

          24        make the adjustment but they did not follow through

          25        and actually make them.  Again, Patricia Merchant
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           1        has the specifics.

           2             The second item I'd like to address is

           3        allocated expenses.  In the 2005 test year for the

           4        2006 MFR, corporate expenses of $8,050,000 were

           5        reported on schedule B12.  Of this amount, 58,541

           6        was allocated to Pennbrooke.

           7             In the 2008 test year, corporate expenses

           8        increased $14,173,323 to 22,223,365.  And

           9        Pennbrooke's Pennbrooke allocation increased to

          10        279,153, an increase of $220,612, or 377 percent.

          11        In part, the utility justified this increase by

          12        stating that the number of affiliates had

          13        decreased.

          14             At the customer meeting held in Pennbrooke in

          15        February with the PSC staff, I brought this item to

          16        the staff's attention.  I read to them from two

          17        pages of prepared notes and gave them four copies

          18        of those notes.

          19             What I asked then and what I ask today is how

          20        could the utility increase corporate spending from

          21        $8 million in 2005 to over $22 million in 2008

          22        during the time when the number of affiliates was

          23        decreasing substantially.  Taken to the extreme, if

          24        the utility were to sell off all of its affiliates

          25        except for Pennbrooke, would we be required to bear
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           1        the full burden of $22 million for corporate

           2        expense?

           3             I subsequently mailed a note to the PSC staff

           4        asking how the allocation of overhead was

           5        calculated.  They responded that ERCs were used to

           6        do these calculations and that the Commission is

           7        required to set rates that are just, reasonable,

           8        compensatory and not unfairly discriminatory.  I

           9        ask is it just and reasonable for the utility to

          10        increase corporate spending from $8 million to over

          11        $22 million at a time when a number of customers'

          12        reserve has dropped substantially?  And is it just

          13        and reasonable for the utility to increase

          14        Pennbrooke's expenses by 377 percent?

          15             The PSC staff partially addressed this item in

          16        Issue No. 13 where they recommended decrease in

          17        salaries and related benefits in the amount of

          18        $106,959.  On page 29 they state, "The requested

          19        increase in salaries and wages expense is

          20        excessive.  Also, staff believes Pennbrooke has not

          21        demonstrated any substantial benefit to the utility

          22        as a result of the additional allocated personnel

          23        since the last rate case."

          24             Apparently staff agrees that these overhead

          25        costs are not just and reasonable.  Unfortunately,
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           1        staff only addressed salaries, wages and the

           2        corresponding benefits and payroll taxes.

           3             To fully address this issue, the same type of

           4        adjustment needs to be applied to all O&M expenses.

           5        For example, Issue No. 14 concerning relocation

           6        expense on page 30 states that the utility spent

           7        $156,647 to relocate one headquarter's employee.

           8        And that's one expensive moving van.

           9             I suggest that a just and reasonable approach

          10        to corporate allocations would be to freeze them as

          11        a 2005 level of 58,541 and apply the CPIU for the

          12        years from 2005 to 2009.  At the time the document

          13        was prepared, the CPIU for 2009 was unknown but it

          14        is now.  And since the new rates go into effect in

          15        2010, I believe that it would be just and

          16        reasonable to apply the CPIU from 2005 to 2009.

          17             To do so would increase the Pennbrooke

          18        allocation by 9.7 percent, from 58,541 to 64,208,

          19        which is $214,945 lower than the amount used in the

          20        MFR.

          21             The staff reduction for salaries and wages of

          22        106,959 in Issue 13 would be deducted from this

          23        amount requiring a further reduction of 107,986 to

          24        cover all other corporate overhead items.

          25             That's the extent of my input for now.  Thank
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           1        you for your time.  And I believe that Mr. Lorne

           2        Hunsberger has items he'd like to address.

           3             CHAIRPERSON ARGENZIANO:  Thank you.  Thank you

           4        very much.

           5             MR. AUGER:  You're welcome.

           6             CHAIRPERSON ARGENZIANO:  Mr. Hunsberger?  Any

           7        questions from Mr. Auger?  Mr. Hunsberger?

           8             MR. HUNSBERGER:  Good morning.  My name is

           9        Lorne Hunsberger.  I'm a CPA from Tampa.  I've been

          10        working with water and sewer utility rates since

          11        1968.  I was admitted to practice as a Class B

          12        practitioner before this Commission in 1976.  I

          13        currently serve as Hillsborough County's consultant

          14        in regulating the privately-owned franchises that

          15        are -- reside within Hillsborough County.

          16             I've testified as an expert witness before

          17        this Commission, various hearing examiners, various

          18        boards of county commissioners and city councils

          19        and in circuit court and federal courts.

          20             Since 19 -- since 2004 I've represented

          21        Hillsborough County in the investigation of three

          22        rate cases and two limited proceedings on Utilities

          23        Inc.'s subsidiaries that operate within

          24        Hillsborough county.  I've been retained by

          25        Pennbrooke Homeowners Association in this case.
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           1             When I review the case, I see three items that

           2        drive this case.  The first item is the increased

           3        amount of allocation cost from UI corporate in

           4        Illinois and in Florida, operations center in

           5        Altamonte Springs in 2008.  The second item is the

           6        Phoenix accounting system which is also allocated

           7        based upon customers.  And the third is the

           8        reduction in the customer base used to allocate

           9        assets, expenses, depreciation expense, taxes other

          10        than income due to the divestiture of various

          11        systems by UI corporate.

          12             Due to those divestitures, we'll miss the big

          13        picture if we only look at what has been recorded

          14        on the books in the year 2008.  To get the big

          15        picture, I compared the annual reports filed by

          16        Utilities Inc. with the Commission for 2005, 2006,

          17        2007, 2008 and 2009.  And when you set these

          18        figures up side by side, and you've got the

          19        schedules in front of you, there are three pages

          20        for water and three pages for wastewater, you can

          21        see what has happened to the expenses from year to

          22        year.

          23             Per page 10E, 10A of the annual reports,

          24        Utilities Inc. reports that the categories of

          25        expenses that are allocated from the home office
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           1        and what -- and the Florida office in Altamonte

           2        Springs.

           3             Per the annual reports, the operating income

           4        of Pennbrooke in 2007 was 55,000.  In 2008 there

           5        was a loss of 13,000.  In 2009 there was an income

           6        of 34,000.  Per the same annual reports for

           7        wastewater in 2007, there was income of 37,000; in

           8        2008 income of 26,000; and in 2009, 41,000.

           9             In the operating expenses for water, in 2008

          10        they increased by 40 percent over 2007.  In 2009

          11        the operating expenses decreased by 16 percent when

          12        compared to 2008.  In 2008 the operating expenses

          13        for wastewater increased by 6 percent when compared

          14        to 2007, and in 2009 they decreased by 17,000 --

          15        excuse me, 17 percent when compared to 2008.

          16             The last rate case for Pennbrooke was 2005 as

          17        the test year.  When the operating expenses for the

          18        water operations for 2008 are compared to 2005, we

          19        find that the water expenses are up 97 percent when

          20        compared to 2005.  When the operating expenses for

          21        wastewater are -- for 2008 are compared with the

          22        2005 expenses, we see that the wastewater expenses

          23        are up 47 percent when compared to 2005.

          24             My analysis of the annual report indicates

          25        that the calendar year 2008, the test year for this
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           1        rate case, was truly the opportunity rate case year

           2        because the expenses were up.  There was a spike in

           3        the operating expenses, there was a smaller

           4        customer base used to allocate expenses.  Beautiful

           5        time for a rate case.

           6             Salaries and benefits for water were up in

           7        2008 by 35 percent when compared to 2007.  In 2009

           8        salary expenses for water were down when -- by

           9        20 percent when compared to 2008.  In 2008

          10        wastewater salaries and benefits were up 23 percent

          11        when compared to 2007.  In 2009 wastewater salaries

          12        and benefits were down 20 percent when compared to

          13        2008.  We have a pattern.

          14             When water salaries and benefits for 2008 are

          15        compared to 2005, they are up 100 percent.  When

          16        the wastewater salaries and benefits for 2008 are

          17        compared to 2005, they're up 81 percent.  When I

          18        look at contractual services, transportation,

          19        insurance and miscellaneous expenses, the pattern

          20        was the same.

          21             The water expenses for 2008 for these items

          22        were up 87 percent over 2007.  The water expenses

          23        for 2009 were down 14 percent when compared to

          24        2008.  The wastewater expenses for 2008 for these

          25        categories were up 74 percent when compared to
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           1        2007.  The wastewater expenses for 2009 were down

           2        11 percent when compared to 2008.

           3             When the above expenses for water for 2008

           4        were compared to 2005 -- and again that was the

           5        last test year -- they are up 188 percent.  The

           6        wastewater expenses for those categories in 2008

           7        when compared to 2005 were up by 150 percent.  From

           8        2005 to 2008 the water equivalent units went from

           9        1452 to 1472.  The wastewater equivalent units went

          10        from 1250 to 1251.  Therefore, the increase in

          11        operating expenses from 2005 to 2008 cannot be

          12        explained by increasing customers.

          13             On Schedule B7 and B8 of the MFR, Frank

          14        Seidman @ says that one of the reasons the expenses

          15        have increased since the last rate case is the

          16        number of affiliated companies have decreased.

          17        There are many assets and expenses that are

          18        allocated to Pennbrooke based upon the equivalent

          19        customer computation.

          20             There's an impact on rate base as well as

          21        operating expenses and thus an impact on the

          22        monthly user rates when there are fewer customers

          23        to share the cost of the assets and the operating

          24        and other expenses.

          25             The Pennbrooke customers did not have a vote
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           1        on the UI divestitures of their operating

           2        subsidiaries.  That decision was made by UI

           3        corporate.  The Pennbrooke customers do not share

           4        in the benefits of the proceeds of those

           5        divestitures.  UI corporate benefited from those

           6        proceeds.

           7             The monthly user rates of Pennbrooke should

           8        not be inflated for a corporate decision made by UI

           9        to sell off systems.

          10             In their report dated May 19, 2010, the PSC

          11        staff in Issue No. 4 on pages 13 through 15

          12        allocated some of the cost of the Phoenix

          13        accounting system to the divested systems.  I back

          14        that.  I propose to take their allocation

          15        concerning the divested systems a step further.

          16             In accounting we have what we call the

          17        matching principle.  We match revenues with the

          18        expenses as that is the only way to measure the

          19        operations of an entity.  Since UI corporate

          20        received all of the benefits from the sale of the

          21        systems, the matching principle would dictate that

          22        UI corporate should be allocated the rate base

          23        assets, operating expenses, depreciation, taxes

          24        other than income, et cetera, that would have been

          25        allocated to those divested systems.
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           1             This change in allocations will make changes

           2        to the rate base and most of the operating expenses

           3        and depreciation.

           4             Based on my review of the documents available,

           5        I don't see where UI has adequately explained or

           6        justified the huge increase in operating expenses

           7        from 2005 to 2008.  Nor has UI explained the jump

           8        in operating expenses from 2007 to 2008 and then

           9        the reduction of those operating expenses in 2009.

          10        Again I say to you that 2008 was an opportune test

          11        year for you to either request an increase in the

          12        monthly user rates of Pennbrooke.

          13             Even though staff has gone through the 2008

          14        expenses, their adjustments do not take into

          15        consideration the reduction of the expenses in 2009

          16        per the annual reports.  To set rates looking at

          17        the adjusted 2008 will cause a -- will reward

          18        Pennbrooke higher rates to the detriment of the

          19        Pennbroke's customers and those rates would not be

          20        just and reasonable.

          21             Because 2008 expenses appear to be inflated

          22        when compared to 2007 and 2009 and because 2008

          23        expenses are so dramatically increased over the

          24        operating expenses used to set the rates in 2005, I

          25        would suggest that this Commission might take an
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           1        alternative position on the determination of the

           2        operating expenses when setting the monthly user

           3        rates.

           4             The alternatives I would suggest would be to

           5        take the operating expenses used to set the rates

           6        in 2005, adjust those rates for the CPI which is

           7        10.24 percent, we call that benchmarking, and

           8        increase the -- use that CPI to apply it against

           9        the 2005 and impute those expenses for 2008.

          10             If we do that, the 10.2 -- 10.24 percent is

          11        considerably less than the 97 percent increase in

          12        operating expenses that we see from 2005 to 2008 in

          13        water and considerably less than 47 percent we see

          14        for wastewater.  I will say that I do support the

          15        staff removing the well which was Item No. 5.

          16        That's on page 16 of their report.  And I certainly

          17        support staff on Issue No. 29 which says that UI

          18        should file within 90 days a statement and proof

          19        that they have recorded adjustments.

          20             I had a problem with UI in the case in

          21        Hillsborough County where they did not record the

          22        adjustments that we went through until the second

          23        rate case was prepared.  And that caused me

          24        considerable time and effort trying to figure out

          25        what they did versus what had been done in that

                                                                         19

           1        prior rate case.

           2             And at this point I thank you and I'll stand

           3        open for any questions you may have.

           4             CHAIRMAN ARGENZIANO:  Thank you.  Questions?

           5             Mr. Beck.

           6             MR. BECK:  Thank you, Madam Chairman,

           7        Commissioners.  My name is Charlie Beck with the

           8        Office of Public Counsel.

           9             Commissioners, I'd first like to thank

          10        Mr. Auger for calling in today and providing his

          11        comments to the Commission.  And Mr. Hunsberger for

          12        his very detailed analysis.  We support the

          13        customers and Mr. Hunsburger's positions on the

          14        issues that they presented.

          15             I'd also like to thank staff because they've

          16        obviously put in a lot of investigation and

          17        analysis in this case and a lot of hard work and

          18        have come to an end result that we believe is

          19        reasonable.

          20             Now that's not to say that we don't disagree

          21        with some specific issues that staff has raised,

          22        and that's not to say that we don't have other

          23        issues that we would ask you to take up if this

          24        becomes a contested proceeding.  But I'd like to

          25        tell you that the bottom line is, and what we'd
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           1        like to ask you to do today, is to vote out staff's

           2        recommendation as is as a proposed agency action.

           3        And I can tell you if you do that, we will not

           4        protest it.

           5             We do have a bunch of issues to raise.  What

           6        I'd like to ask is that perhaps shift it over the

           7        Utilities, see their positions on it, and if they

           8        pursue issues that they want you to deviate from

           9        the staff's recommendation, then we would like to

          10        respond and raise our issues as well.

          11             CHAIRPERSON ARGENZIANO:  Okay.  Mr. Friedman?

          12             MR. FRIEDMAN:  Thank you very much.

          13        Martin Friedman, law firm of Rose, Sundstrom &

          14        Bentley.  We represent Utilities Inc. of

          15        Pennbrooke.  Also with me is Christian Marcelli,

          16        one of the other attorneys in our firm, and Patrick

          17        Flynn, as I said before, and also John Williams.

          18             We're going to address Issues 4, 13, 22 and

          19        24.  And I'll start with Issue 3.  This is the

          20        allocation of Project Phoenix that we went through

          21        a little bit in the last -- the last discussion.

          22        But because of the deferral, we didn't -- you

          23        didn't have to address -- you didn't have to make a

          24        decision on it.  And so at this point I'm going

          25        to -- I'm going to -- I'll just -- since I made
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           1        that argument, let me just hit a couple of points

           2        and I won't regurgitate the whole argument.

           3             But the point is is that the only time when

           4        the issue of the correct amortization period for

           5        Project Phoenix has been argued before the --

           6        before the three of you was in the 2007 rate cases,

           7        and the determination was made that six years,

           8        which is the Commission rule, should be followed,

           9        notwithstanding the fact that the company may have

          10        used an eight year.

          11             And I would suggest to you that now the staff

          12        recommending to go from that six years to ten years

          13        without any real support and contrary to your rule

          14        would not be appropriate, and I would ask that you

          15        not accept the ten-year amortization period and go

          16        back to the six-year which is that -- which you

          17        made and the only contested argument that we've

          18        had.  And Mr. Marcelli is going to address again

          19        the second part of the Project Phoenix issue.

          20             MR. MARCELLI:  Good afternoon.  In the 2009

          21        rate cases for Wedgefield and Miles Grant, those

          22        systems were allocated a portion of the Project

          23        Phoenix cost.  Those systems that were sold were

          24        less than a year after that -- the orders came out

          25        on those.
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           1             Now, staff wants to reduce the amount of

           2        Project Phoenix recovery by the amounts previously

           3        allocated to Wedgefield and Miles Grant despite the

           4        fact that Wedgefield and Miles Grant do not

           5        actually contribute to Project Phoenix.

           6             So how can staff produce Pennbrooke's rate

           7        base based on the monies that are being collected

           8        from Wedgefield?  And actually Wedgefield was sold

           9        so how can they reduce Pennbrooke's rate base based

          10        on monies that are not even being collected from

          11        Wedgefield.

          12             The answer of course is the gain on sale.

          13        That's essentially what Mr. Hunsburger's matching

          14        principle is, that the gain on sale should be

          15        reflected on an equal entry, so to speak,

          16        benefiting the customers.  And the problem with

          17        that is of course that Florida has a statute,

          18        section 367.0813, which prohibits just that.

          19        Gains -- that statute says that gains or losses

          20        flow to the shareholders.  It doesn't make an

          21        exception saying that some gains, you know, can be

          22        recovered for the benefit of the customers.

          23             Essentially the statute was passed to confirm

          24        that the state's policy is that those gains or

          25        losses flow to the shareholders.  So it is
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           1        inappropriate to attempt to recover those gains on

           2        sales based on going a different -- different path

           3        to recovering those gains on sales.

           4             And I also wanted to reiterate that no part of

           5        Project Phoenix was sold as a part of the

           6        divestitures of those systems.  And also staff

           7        included the divestiture of Hutchinson Island in

           8        there.  That system has not had a rate case in a

           9        long enough time so that Project Phoenix was not a

          10        part of that rate structure.

          11             Essentially staff wants to use the updated ERC

          12        counts in order to allocate the costs for Project

          13        Phoenix and -- but they don't want to accept the

          14        consequences of updating that.

          15             Essentially audit staff recommended that the

          16        utility use 2009 ERCs to allocate the costs

          17        among -- the primary I'm addressing is Project

          18        Phoenix.  But audit staff did not recommend

          19        removing any systems, and we don't -- we don't

          20        think it's wise to do that at this point.

          21             And -- and I would just -- I would just raise

          22        the point that staff -- they -- they -- their

          23        theory does not -- would never be applied both

          24        ways.  For example, if the utility lost money on

          25        the divested systems, staff would never suggest
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           1        that the current utility systems would -- should

           2        compensate the shareholders for that loss.

           3             Furthermore, when the ERC base is expanding,

           4        staff is okay with that, as they mentioned that

           5        there was a purchase of a Louisiana system and they

           6        want to include those ERCs but they won't go the

           7        other way and give it the same treatment when the

           8        utility divests a system.

           9             And essentially utility rate making is a

          10        prospective venture.  Rates are set to recover the

          11        cost of prudent investments.  Project Phoenix has

          12        been approved as a prudent investment in a number

          13        of rate cases previously and it should be put --

          14        the recovery should be based on the ERC count as

          15        audit staff recommended.  And the amounts

          16        previously allocated to Wedgefield Miles -- and

          17        Miles Grant shouldn't be arbitrarily removed.

          18        Thank you.

          19             CHAIRMAN ARGENZIANO:  Thank you.

          20        Mr. Friedman?

          21             MR. FRIEDMAN:  Thank you.  Yes, Commissioners.

          22        You know, in summary, one of the mantras that you

          23        all have probably heard me say many, many times

          24        before is just to have a balance.  If it's going to

          25        go one way, it's got to go the other way.  It's got

                                                                         25

           1        to be fair to both.  So as Christian pointed out,

           2        the problem is that the staff looks at it from the

           3        way that reduces the rates but wouldn't look at it

           4        in the opposite and equal way if that same

           5        principle increased the rates.  And it's clearly

           6        inappropriate to take the gain on sale on any

           7        system and allocate it to the benefit of the

           8        customers of Pennbrooke.  They -- it's just -- it's

           9        just wrong.  And I think it's legally incorrect

          10        also.

          11             And so we would suggest that that -- on Issue

          12        No. 4, that the Project Phoenix cost be reallocated

          13        consistent with their position we've made.

          14             The second issue I want to address is Issue

          15        13, and I briefly touched on that a minute ago in

          16        my other argument, and that's dealing with the

          17        salaries.  The staff has made substantial

          18        adjustments to the salary.  Instead of using the

          19        actual salaries, the staff has recommended making

          20        up the salary based upon an amount taking the

          21        amount of the salaries in the last rate case and

          22        just benchmarking it up to the current year,

          23        similar to what Mr. Hunsberger said they ought

          24        to -- that you ought to do with all of the

          25        expenses.
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           1             And unfortunately that's not regulatory

           2        principles and not very good regulatory policy.  If

           3        you were going with the benchmarking of every

           4        expense and every salary, then you wouldn't need --

           5        you wouldn't need rate cases.

           6             Now, the staff's position is wrong on this

           7        denial of salaries for a couple of reasons.  First,

           8        the staff says that Pennbrooke has not demonstrated

           9        any benefit to personnel that had been added since

          10        the last rate case, and they point out four or five

          11        persons who had been added.  These additions

          12        include the regional VP, business manager and a

          13        cross connection specialist.

          14             Interestingly, these personnel have been

          15        approved by this Commission in the '08 rate cases.

          16        And so it's hard to fathom why the staff had

          17        recommended in those rate cases that these

          18        employees were necessary and reasonable and then

          19        turn around in this rate case and say, oh, we

          20        didn't say why they were necessary and reasonable.

          21             And incidentally, in response to staff's third

          22        data request, the company provided a substantial

          23        filing discussing this issue and including the --

          24        and including the discussion of the job functions

          25        of the new employees.  But apparently the staff
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           1        didn't take any of this into consideration.

           2             And I want -- I wish you -- I wish I could go

           3        through and read all of this because you could see

           4        how much detail there really is and why these

           5        people -- why these people are necessary, but I

           6        don't want to spend an hour reading that and would

           7        ask that you -- that you take that into

           8        consideration.

           9             You know, particularly you look at this

          10        cross-section control specialist.  And I know you

          11        all get the clipping services like I do.  And the

          12        cross-connection and backflow prevention issue is

          13        one that is in the forefront.  DEP has, in the last

          14        couple of years has begun strictly enforcing their

          15        backflow prevention and cross-connection control

          16        making sure that the utilities force the customers

          17        to test their backflow prevention devices on an

          18        annual basis as DEP requires.  And as a result of

          19        that, the company has added a specialist in

          20        cross-connection control to make sure that its

          21        Florida subsidiaries are always in compliance with

          22        those requirements.

          23             That's one of the employees that the staff has

          24        said isn't necessary or that we haven't justified

          25        that person's existence.
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           1             Second, the staff says that Pennbrooke failed

           2        to provide the staff with adjustments to salaries

           3        and wages as a result of cost savings from the

           4        consolidation of its call centers.  It consolidated

           5        its call centers, and there is a savings to that.

           6             Well, that statement is just wrong.  If you

           7        look at the staff -- at the response to the staff's

           8        third data request, it includes exactly that.  It

           9        includes an allocation showing that there was a

          10        cost savings and it does include that cost savings

          11        in the revised MFR schedules as to the employees.

          12        So I don't know why the staff couldn't find that

          13        information that was in the data request or the

          14        response to the data request.

          15             And finally, the staff uses the easy out

          16        response to -- excuse me -- by saying that it's a

          17        burden on the utility to prove and to justify its

          18        salaries and the company hasn't justified its

          19        salaries.  That's always the easy answer to -- when

          20        they don't think that they want to do what the

          21        company wants to do, that's the easy out.  You

          22        haven't shown us where you can.

          23             The staff in doing so has ignored the -- has

          24        ignored the response to the third data request that

          25        clearly sets forth the reasons for these new
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           1        employees and why those salaries have increased

           2        more so than the cost of living.

           3             As I mentioned, it's interesting that these

           4        salary, salary personnel that we've added are the

           5        same that the staff recommended be approved in

           6        prior rate cases, like the 2008 rate cases.  And,

           7        in fact, which this Commission has found are just

           8        and reasonable in the 2008 rate case.  And so it's

           9        inexplicable to me how they could have said they

          10        were reasonable to have in those -- for those

          11        utilities and you had all agreed and then to say in

          12        this rate case no, they're not.  And there's no

          13        explanation for why they made that 180-degree turn,

          14        and I think it's -- it is an inappropriate

          15        adjustment to make.

          16             Our next issue would be Issue 22 which is rate

          17        structure, and John Williams is going to address

          18        that issue.

          19             MR. WILLIAMS:  Good afternoon.  Our concern is

          20        basically with the level of the water-based

          21        facility charge.  The -- our primary concern is the

          22        staff's efforts to prevent conservation through

          23        price signals and the fact that they're basically

          24        abandoning the recognition of cost causation that

          25        results in revenue instability for the company.
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           1             From a historic perspective going back many,

           2        many years, traditionally the Commission sets a

           3        base facility charged and then a gallonage charge

           4        for water service.

           5             The base charge is an attempt to cover the

           6        fixed cost of the utility, and then the variable

           7        costs are generally to come from the gallonage

           8        charge.

           9             In Pennbrooke -- could you pass around the

          10        schedules -- there is -- we're going to pass out a

          11        revenue allocation schedule which is prepared by

          12        the staff in every case, which basically attempts

          13        to -- to allocate the revenue requirement between

          14        the fixed and variable expenses.

          15             This shows that in Pennbrooke on the water

          16        side, and again I'm only talking on water, about

          17        45.88 percent of the costs are relatively fixed.

          18        And under a traditional rate structure would be

          19        recovered through the base charge.

          20             In Pennbrooke the staff is overtly only

          21        allowing a 20 percent recovery in the base charge

          22        or fixed charge and they're doing that deliberately

          23        to enhance the gallonage charge to encourage

          24        conservation.

          25             And again primarily, you know, we are all for
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           1        conservation, but you have to recognize that when

           2        you only allow a recovery of approximately

           3        20 percent of the revenue requirement in the base

           4        charge, that does put the utility at very much a

           5        risk of not even recovering the fixed cost of doing

           6        business.

           7             As I said, about 45.88 percent of the costs

           8        are relatively fixed and the staff is only allowing

           9        a 20 percent recovery of that in the base facility

          10        charge.  The company -- and typically the PSC

          11        memorandum of understanding for the water

          12        management districts encourages conservation, and

          13        typically 40 percent has been the number targeted

          14        to go into fixed expenses.

          15             And again the staff in this case is

          16        recommending 20 percent to encourage conservation.

          17        The company believes it ought to be maybe not quite

          18        at 40 but it ought to be at least up to 35 percent

          19        to be recovered in the fixed charge.  Again it's a

          20        matter of balancing, encouraging conservation

          21        versus revenue stability for the company.  And

          22        again this relates only to the water rates where

          23        the rates designed for wastewater are acceptable to

          24        the company.

          25             CHAIRPERSON ARGENZIANO:  Commissioner Skop?
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           1             COMMISSIONER SKOP:  Thank you, Madam Chairman.

           2        At the appropriate time, again I had that same

           3        concern looking at the Cypress Lakes had used a

           4        recommendation of 30 percent BCF and 20 in this.

           5        So I'd look to staff at the appropriate time to

           6        gain a little bit more insight into why those

           7        things were done as opposed to not being consistent

           8        not only between the properties, but also perhaps

           9        consistent with what the Commission has done in

          10        other recent water cases.  Thank you.

          11             CHAIRPERSON ARGENZIANO:  Well do you want to

          12        ask the question now?

          13             COMMISSIONER SKOP:  If staff can briefly

          14        explain.

          15             MR. FLETCHER:  Is that with the rate case

          16        expense, Commissioner?

          17             COMMISSIONER SKOP:  No, that was with the --

          18        determining the percentage to assign cost to the

          19        base facility charge, or BCF.

          20             MR. STALLCUP:  Commissioner, I'm Paul Stallcup

          21        with Commission staff.  Two factors would end to

          22        setting the BFC at 20 percent as opposed to 40 or

          23        even 35 like Mr. Williams was suggesting.

          24             First of all, the system has a very high level

          25        of discretionary usage.  I can't remember the
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           1        number right off the top of my head but I think

           2        it's around 18,000.  Let's see --

           3             COMMISSIONER SKOP:  Just as a follow-up, too,

           4        I saw in the amended oral modification on Issue 22

           5        that staff has provided some alternatives that

           6        tweak the base facility charge and the staff could

           7        speak to those.  I think it's on pages 2 and 3 of

           8        the staff handout, the oral modification.  That

           9        might be helpful.  Thank you.

          10             MR. STALLCUP:  Okay.  The utility's customer

          11        base has a fairly high level of usage of around

          12        8,000 K gallons per month.  So there is some

          13        discretionary usage there that from a water

          14        conservation point of view you would want to

          15        address.

          16             The other thing that we take a look at when

          17        we're setting the BFC allocation is whether or not

          18        the customer base is seasonal.  For this particular

          19        utility, about 80 percent of the customers are

          20        there year-round according to the bill and analysis

          21        that we looked at.  What that means is that there's

          22        a revenue stream that will go to the company year

          23        round from the sale of water, not just from the BFC

          24        charge.

          25             So I would think differently than Mr. Williams
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           1        that there is a stable revenue stream such that the

           2        financial integrity of the company is not in

           3        jeopardy using the 20 percent.

           4             COMMISSIONER SKOP:  Okay.  And just as a

           5        follow-up to that on page 2 and 3 of the staff oral

           6        modification on Issue 22, on table 22-1 for the

           7        water rates recommended rate structure and rates

           8        BCF of 20.22 percent versus the 20, and then

           9        looking at the alternate one which is a 30 percent

          10        BCF.

          11             MR. STALLCUP:  Yes.

          12             COMMISSIONER SKOP:  Okay.  And let's just look

          13        at the average household for a second, say 6,000

          14        kilo gallons, something like that.  I don't know

          15        what the -- do you have an idea what the usage is?

          16        You said highly discretionary.

          17             MR. STALLCUP:  It is a little over 8,000.

          18        Between 8 and 9 thousand.

          19             COMMISSIONER SKOP:  Okay.  Just for the sake

          20        of discussion let's looks at the 3 to 6 kilo

          21        gallons as a basic requirement for a small house.

          22        On the recommended rate structure, it's showing

          23        dollar point -- $1.95, I believe, for 3 to 6

          24        thousand -- or actually, I'm sorry, the BCF.  I'm

          25        having trouble looking at this.  It says BCF of
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           1        520 versus BCF of $7.71 dollars, right?

           2             MR. STALLCUP:  Correct.

           3             COMMISSIONER SKOP:  And the gallonage charge

           4        at 3 to 6 K gallons is $1.95 under a 20 percent BCF

           5        versus a lower amount of $1.71 on 3 to 6 on the

           6        alternate one; is that correct?

           7             MR. STALLCUP:  Yes.

           8             COMMISSIONER SKOP:  Okay.  Thank you.

           9             CHAIRPERSON ARGENZIANO:  Were you finished?

          10        Okay.  Mr. Friedman.

          11             MR. FRIEDMAN:  Thank you.  And Mr. Flynn is

          12        here.  Mr. Flynn will address our comments on Issue

          13        24.

          14             MR. FLYNN:  Madam Commissioner, Issue 24

          15        addresses the monthly rates for water, wastewater

          16        and re-use systems for the utility.  One of the

          17        things that caught our eye was the fact that there

          18        is an imputation that the rates for re-use

          19        residential -- for re-use at all, revenues should

          20        go up to 85 cents a thousand from the existing 90

          21        cents per thousand.

          22             I want to address that in a couple of

          23        different ways.  One is that Pennbrooke is an

          24        isolated community.  It's a snowbird community

          25        primarily for plus 55 folks in a golf course
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           1        setting.  It's isolated from many adjacent water

           2        systems or sewer systems.  It's all by its

           3        lonesome.

           4             The system is pretty much built out with about

           5        1500 customers.  The average daily flow generated

           6        by the wastewater use is about 75,000 gallons per

           7        day that's used by the golf course.  Another

           8        smaller amount is used or disposed of through our

           9        percolation ponds on our plant site.

          10             The golf course demand is such that they

          11        actually use a heck of a lot more than 75,000

          12        gallons per day to meet their irrigation

          13        requirements.  The golf course has a consumptive

          14        use permanent allowing use of surface water as well

          15        as an augmentation well because our wastewater

          16        plant doesn't have the means to provide solely all

          17        of its irrigation needs.

          18             There's an agreement between the golf course

          19        and the utility where the golf course is supposed

          20        to use all re-use first if it's free, and there is

          21        a separate golf -- separate re-use agreement with

          22        the homeowners' association which was established

          23        in case there was ever an opportunity for re-use to

          24        be provided to the reuse -- to the residential

          25        community.  There never has been because there
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           1        simply isn't enough re-use available to meet

           2        additional customer demand.

           3             What we have is a situation where the golf

           4        course takes all of the re-use that we can deliver

           5        on a routine basis.  If we were to see a jump in

           6        rate from 9 cents per thousand to 85 cents per

           7        thousand as staff recommends, that would be an

           8        increase of about tenfold in what would be the golf

           9        course impact.

          10             The utility did not actually charge the golf

          11        course for re-use to the extent that we were able

          12        to provide it in order to make sure that we had the

          13        means to dispose of our affluent adequately and not

          14        be in conflict or in competition with the golf

          15        course's other water sources.

          16             If, in fact, the staff rec was to be approved

          17        and an 85 cents per thousand rate was established,

          18        the golf course would most likely take heed of the

          19        fact that their expenses would go up about $22,000

          20        a year and would utilize their other resources in

          21        place of re-use.  And that in turn would impact the

          22        utility by virtue of us having to use percolation

          23        ponds to a greater degree.  And, in fact, our

          24        existing percolation pond capacity isn't sufficient

          25        for it to be the sole disposal method.
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           1             So we would have to expand our disposal

           2        capacity in some fashion.  That's going to be a

           3        cost incurred by the utility and certainly passed

           4        on to the ratepayers in some future proceeding.

           5             It's also important to remember that the golf

           6        course users are primarily the utility's customers.

           7        The golf course is plagued primarily by the folks

           8        that live in the community.  So shifting the cost

           9        around in such a way that it doesn't net anything

          10        materially beneficial doesn't seem like a good

          11        policy decision.

          12             And potentially it makes things worse by

          13        having the utility forced to make investments in

          14        additional percolation -- pond disposal capacity

          15        unnecessarily both financially and environmentally.

          16        Because we certainly want to maximize the use and

          17        re-use in the community, and that would be the most

          18        appropriate way to do that would be with the golf

          19        course continuing to use re-use at no cost, or at

          20        minimal cost.

          21             So I would recommend that that be reconsidered

          22        in the fact that the 85 cents per thousand rate was

          23        arbitrarily determined.  From what I can tell,

          24        there was not any input from the golf course as to

          25        what impact that would have on their operations.
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           1        The utility wasn't requested to provide any

           2        information specifically about that either.  And in

           3        fact the previous docket Pennbroke, the issue of

           4        re-use was established as 9 cents per thousand

           5        being a nominal amount of about $2,000 per year in

           6        revenue that would be appropriate.  To go from 9

           7        cents per thousand to 85 cents per thousand seems

           8        to be inappropriate and not -- and without

           9        foundation.  That's all I have, if you have any

          10        questions.

          11             CHAIRMAN ARGENZIANO:  Commissioners, any

          12        questions?

          13             Mr. Friedman?

          14             MR. FRIEDMAN:  Yeah.  That's all the comments

          15        that the company has at this time.  We would like

          16        to make comments based upon whatever issues maybe

          17        staff or somebody else addresses as appropriate.

          18        Thank you.

          19             CHAIRPERSON ARGENZIANO:  Mr. Beck?

          20             MR. BECK:  Yes.  Thank you, Madam Chairman.

          21        Patricia Merchant will start off for us, please.

          22             MS. MERCHANT:  Good afternoon.  We have

          23        several comments about the utility's comments and

          24        then we have -- I just want to mention briefly some

          25        of the issues that we're not making more detailed
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           1        comments on that we do have issues with.  But since

           2        we are going to agree with the staff's

           3        recommendation, we're just not going to focus on

           4        them as much.

           5             But the first regarding Phoenix is the

           6        affiliate allocations.  There was an audit finding

           7        on this.  First on the amortization period, they

           8        were correct that they brought this issue to the

           9        Commission in 2007 and at that time Mr. Williams

          10        came before the Commission and told the Commission

          11        that everybody in all of the companies in the whole

          12        United States, all of their systems, Utilities Inc.

          13        systems were using six years so we shouldn't

          14        deviate.  That was the first thing that we said.

          15             The next thing that comes up is later we find

          16        out that the company as a whole is using eight

          17        years.  And then as mentioned in staff's

          18        recommendation, in the Nevada case, which is a

          19        pretty big system that they have, Utilities Inc.

          20        agreed to a ten-year amortization in that case.

          21             So also, Generally Accepted Accounting

          22        Principles tell you to amortize plant over the

          23        useful life of an asset.  And hopefully something

          24        that costs $21 million is not going to be amortized

          25        over a short time and hopefully it will be useful
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           1        for quite some time.  So we think at a minimum, 10

           2        years is reasonable so we want to support staff in

           3        their recommendation on that.

           4             Also regarding Phoenix and the adjustment that

           5        staff made, we certainly agree with the allocation

           6        assignment to nonutility below the line for the

           7        divestiture of the subsidiaries.  There are other

           8        things that -- you know, all the other affiliate

           9        costs other than Phoenix have not been adjusted.

          10        So there are a whole lot of affiliate common costs

          11        that have not been shared below the line, that have

          12        not been addressed by staff.  So it's just Phoenix

          13        that's been adjusted here.

          14             While we agree with that, we could take that

          15        further and say that there were, you know,

          16        buildings or other miscellaneous expenses and

          17        things like that should have also been shared below

          18        the line.

          19             In the audit finding where the auditors

          20        mention the affiliate allocations for Phoenix, they

          21        also mentioned that Utilities Inc. depreciate other

          22        computer equipment, some at three years and some at

          23        four years which is in violation of the

          24        Commission's rule on computers.  And staff does not

          25        address that but that's something that should be
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           1        looked at because those are violations of the rule.

           2        And to get a change in depreciation rate, you have

           3        to come in and specifically address that before the

           4        Commission and not just change it on your own.

           5             Let's see.  Regarding the salaries, the

           6        salaries, as we mentioned earlier, the salaries

           7        have gone down dramatically in 2009.  And that's

           8        across the board.  That's not just Pennbrooke, it's

           9        in Cypress Lakes, it's in all the systems that are

          10        here before you today.

          11             So we certainly agree with staff's

          12        recommendation.  One other adjustment that we

          13        believe could be made to staff's analysis is that

          14        they used a 17 percent increase in the CPI.  And

          15        it's more like 10 percent for the time frame.  I

          16        believe staff used the number that the company put

          17        in their filing and we could not replicate that

          18        number and we went to the government, United States

          19        government source for our CPIU.  So it's about

          20        10 percent.  So not only do we support staff, but

          21        it could be a lower number if you applied the

          22        current increase in the CPIU.

          23             Some other issues that we have not looked at

          24        or that the company hadn't addressed but we would

          25        like to address are the rate of return on equity.
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           1        The current leverage formula which is on this

           2        agenda is based on current cost.  And as we all

           3        know, the current costs of equity have gone down

           4        dramatically.  And the old leverage formula

           5        generates a rate of return of 11.13 percent.  The

           6        new formula, if you apply it to Pennbrooke, would

           7        be about 10.84 percent.  And we think that that is

           8        reflective of costs on a going-forward basis and

           9        that that could certainly be used in this case as

          10        well.

          11             The cost of short-term debt in the company's

          12        filing in 2008 was a lot higher than it is in

          13        2009 -- or was in 2009.  In 2009 their annual

          14        report says it went to 3.75 percent, and the filing

          15        the MFR filing for 2008 is 5.25 percent.

          16             Transportation expenses have gone down.  Rate

          17        case expense.  Rate case expense, we have a lot of

          18        affiliate -- Water Services Corporation, that's

          19        their affiliate service company.  A lot of invoices

          20        for employees for WSC that have been allocated a

          21        rate case expense, we believe -- Office of Public

          22        Counsel believes that there's been no justification

          23        and showing that that requested rate case expense

          24        does not duplicate what was already included in the

          25        salaries.  The company has gone through and
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           1        annualized all of their salaries for all of their

           2        folks that do work for Utilities Inc., Pennbrooke

           3        in this case, and they have just not shown that

           4        adding in those salary charges for rate case

           5        expense is not a duplicate charge.  It's also an

           6        adjustment that other states have made that explain

           7        that Utilities Inc. has not justified their use of

           8        employee time for rate case expense and they've

           9        disallowed that.  They've given them the salaries,

          10        but not allowed them to duplicate that in rate case

          11        expense.

          12             And one final point I want to make is

          13        something that Mr. Auger mentioned earlier about --

          14        and certainly Mr. Hunsberger too.  It's a

          15        continuing problem that we've seen.  This has been

          16        a problem since -- in the mid '90s.  And when I was

          17        on staff we had this problem that Utilities, Inc.

          18        would not adjust their books and records for

          19        Commission orders.  We had case after case after

          20        case after case.  It was just going on and on and

          21        on.

          22             Finally, I think it was in 2004, Commission

          23        staff and Utilities Inc. agreed -- there were a lot

          24        of show cause orders, and any time there was a show

          25        cause order, the company would come in say, no,
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           1        we're going to fix it, we're going to fix it, we're

           2        going to fix it, and they just continually did not

           3        fix it.

           4             And in 2004 we all got together, and this is

           5        just staff and the utility I believe at that time,

           6        and the company agreed to about a 3-page letter of

           7        things that they would do on a going forward

           8        basis to avoid a show cause penalty.  And one of

           9        those things is that they were -- one of the

          10        primary things is that they would adjust their

          11        books to reflect Commission-ordered adjustments in

          12        their general leverage.  And there's actually an

          13        issue in every single case that says you have 90

          14        days to show us that you've made these adjustments.

          15             Well, the company historically, and they

          16        continue to this day, to not make those adjustments

          17        and it creates a tremendous burden on the staff and

          18        the auditors and the audit staff having to figure

          19        out what's the right rate base to start with.

          20             And, you know, now they've got this very

          21        expensive computer program.  I mean, we would think

          22        if those costs are appropriately allocated to the

          23        customers, that that money spent on that system

          24        should have fixed these problems.  And here we are

          25        again.  It's not an issue in this case, but here we
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           1        are again today with -- if you look at their

           2        adjustments to the rate base, they have a lot of

           3        adjustments going in and out.  And if you look at

           4        the audit work papers, you can see how much time

           5        the auditors spent reconciling these numbers.

           6             And we just really believe that they have not

           7        gotten the message, that they have to -- their

           8        annual report has to match their books and their

           9        minimal filing requirements.  And it's all clean

          10        and good when they file a rate case.  It's easy to

          11        start from that point forward and go -- and look at

          12        the real issues in the rate case.  And that's all I

          13        have right now.

          14             CHAIRMAN ARGENZIANO:  Mr. Beck?

          15             MR. BECK:  Ever so briefly, Madam Chairman.

          16        The staff recommendation contains a substantial

          17        rate increase that the customers in our office have

          18        essentially agreed to.  It's over 16 percent for

          19        both water and waste water, an increase in revenue

          20        requirement.

          21             We don't come to the conclusion to accept that

          22        lightly.  That's a big increase.  And we have -- on

          23        top of that we have a lot of issues that we would

          24        love to litigate and are ready to litigate.  But we

          25        think over -- you know, litigation is expensive and
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           1        customers wind up having to pay litigation

           2        expenses.  And when we weigh that, I think that

           3        weighed heavily into the decision to accept this

           4        rate increase.

           5             So again we urge you to vote out the staff rec

           6        as is and, you know, we will live with it because

           7        overall the customers can feel that it's a

           8        reasonable result.  Thank you.

           9             CHAIRPERSON ARGENZIANO:  Any questions?

          10        Commissioner Skop?

          11             COMMISSIONER SKOP:  Thank you, Madam Chairman.

          12        I had a question for Public Counsel I believe in

          13        some of the concerns that Public Counsel would like

          14        to see addressed, and correct me if I'm wrong.

          15             One of the most important ones would be to

          16        avail one's self of the lower cost of capital in

          17        the 2010 leverage formula.  Is that generally

          18        correct or is there more to it than that?

          19             MR. BERMAN:  Yes.

          20             COMMISSIONER SKOP:  All right.  Thank you.

          21             CHAIRMAN ARGENZIANO:  Commissioner Edgar?

          22             COMMISSIONER EDGAR:  Thank you.  Could I ask

          23        our staff to speak to the issue that was raised

          24        regarding Issue 4 and the Phoenix Project or update

          25        as to the six-year time period being what's
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           1        required under the rule versus the ten-year that's

           2        staff's recommendation and whether that is in

           3        keeping with the rule that we have.

           4             MR. FLETCHER:  Yes, Commissioner.  In Rule

           5        25-30.140, it does have a guideline rate for

           6        computers of six years.  And again the title of the

           7        depreciation rule is an average, or based on

           8        guideline, average depreciation rates.  Some go

           9        more, some go less.

          10             And at the time, it was mentioned earlier, in

          11        the '07, that was correctly stated We were iteming

          12        6 pursuant to that rule.  Given that the company

          13        had used eight year service life in some of its

          14        other subsidiaries at that time the auditors made

          15        that a finding and recommended a year at utility

          16        accepted that in the four 2008 rate case and

          17        subsequent to that, as mentioned in the staff's

          18        recommendation, on page 14, we have the other

          19        reasons that we believe that it should be going to

          20        ten now.

          21             And another is as -- one of them is what

          22        Patricia Merchant from opposite mentioned, is that

          23        in the Nevada case, a recent case of the sister

          24        companies, a huge system out there that they

          25        wrapped up a rate case where the company had used
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           1        ten years.  And in their response to the Nevada

           2        commission, they stated -- Utilities Inc. stated

           3        that fixed asset for software can be anywhere

           4        between 4 and 10.

           5             And we believe due to the magnitude of the

           6        investment being that it's $21.6 million

           7        approximately, a little bit more than that, and

           8        also because it's a tailormade system.  It's not

           9        like a little small Windows package or a QuickBooks

          10        where they get updated every -- you want to update

          11        and go to the newer version probably every four,

          12        maybe five years.  This is a tailormade for

          13        Utilities Inc. financial and customer Oracle care

          14        system that they have developed.  And we believe

          15        that it's going to be at least ten years before

          16        they'd have to replace it again.

          17             COMMISSIONER EDGAR:  Follow-up briefly.  So is

          18        it the position of our staff that the

          19        recommendation for the ten-year amortization is --

          20        is in keeping with our rule?

          21             MR. FLETCHER:  I believe because the rule is a

          22        guideline, depreciation rate and you have average,

          23        that's an average service life, that lots of stuff

          24        goes in that computer.  And I believe that, you

          25        know, six years, it may have been more for the
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           1        hardware type whenever the rule was initially

           2        developed, actually the computer hardware system,

           3        not as you see today the more software.  And that's

           4        the reason why --

           5             COMMISSIONER EDGAR:  Are you saying that our

           6        rule is out of date?

           7             MR. FLETCHER:  I'm saying that it's a

           8        guideline and it doesn't encompass everything.

           9        Like every fixed asset that you can think of at the

          10        time.  And that's the reason why it is entitled the

          11        guideline and you averages.  Some go beyond the six

          12        years, some go less.

          13             COMMISSIONER EDGAR:  Could I just ask the

          14        company to respond to that -- that narrow point

          15        briefly?

          16             MR. FRIEDMAN:  Well, first of all, yeah, I

          17        will.  And I will point out that the company did

          18        not propose ten years in Nevada.  They proposed

          19        eight years in Nevada and the Nevada Commission

          20        imposed ten years on them because that's what they

          21        had done in an electric power case.

          22             So just to clear up that, the company didn't

          23        come in there saying, yeah, we'll accept ten.  The

          24        eight years as we have consistently said since the

          25        beginning has been the in-house amortization
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           1        period.

           2             COMMISSIONER EDGAR:  Okay.  And to the

           3        point -- I thought I heard you say, and if I'm

           4        misstating, I apologize and correct me, of course.

           5        But I thought earlier, Mr. Friedman, I heard you

           6        say that the ten years is contrary to our rule.

           7             MR. FRIEDMAN:  Your rule says 6 percent -- I

           8        mean six years.  Six years is what we argued, you

           9        know, back in '08, I guess, when we argued this.

          10             COMMISSIONER EDGAR:  So is it your position

          11        that the result of applying the rule is more

          12        specific than as a guideline?

          13             MR. FRIEDMAN:  Well, I guess any -- any

          14        guideline can be changed.  And we all -- you all

          15        went to eight years because that's what the company

          16        did internally.  And I guess because that's what

          17        the auditor said to go to.  And it just seems like

          18        it's creeping up every -- every -- every year we do

          19        a rate case it's creeping up.  It's ten years.

          20        Next time we do one it will be 12 years.  And I

          21        think it needs to be based on some reasonable

          22        assumption.

          23             Just because it's not an off-the-shelf package

          24        doesn't mean that it doesn't continue to need

          25        ongoing work as you move from year to year because
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           1        those type of systems also need updating.

           2             COMMISSIONER EDGAR:  Thank you.

           3             MR. FLYNN:  Commissioners, if I may.  I just

           4        wanted to point out the other basis that's

           5        explained on page 14, is that their last legacy

           6        system, software package, that was in service for

           7        21 years.  So this is less than half of what the

           8        former system was in service.

           9             CHAIRPERSON ARGENZIANO:  Mr. Beck?

          10             MR. BECK:  Thank you.  Briefly.

          11             MS. MERCHANT:  Commissioners, there is a

          12        provision in that depreciation rule that allows the

          13        Commission to deviate from the guideline rates.

          14        They have to have a showing, they have to have

          15        evidence to deviate from that.  So it's not in --

          16        where all the rates are listed.  It's behind that.

          17        But it does provide for upon reasonable showing of

          18        evidence that you can change that rate.  Any rate

          19        actually.  But, you know, it just gives you the

          20        methodology the Commission can use to analyze that.

          21             CHAIRMAN ARGENZIANO:  I suggest we might want

          22        to take a look at the rule again, if it needs

          23        revisions or not.  Commissioner Skop?

          24             COMMISSIONER SKOP:  Thank you, Madam Chair.

          25        Just a question directed to our general counsel.
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           1        With respect to using the -- or setting the return

           2        on equity and the cost of capital in this case,

           3        today marks another instance where we are resetting

           4        the leverage formula in conjunction with deciding

           5        the appropriate return on equity and cost of

           6        capital for various water cases and wastewater

           7        cases before us.

           8             What is the Commission precedent?  It's

           9        important to me that we move consistently on this

          10        with what has been done in the past.

          11             MS. HELTON:  My understanding is that the

          12        Commission precedent is that we have used the

          13        leverage formula that is in effect and final at the

          14        time of your vote, with one exception, and that was

          15        for Laboratory Utilities, I can't remember exactly

          16        when that was, but in that case, the difference

          17        between what the current final leverage formula was

          18        and what you had voted out.

          19             I think that day or around that time period

          20        but was not yet final, was 100 -- greater than 100

          21        basis points.  So there was a substantial

          22        difference to the utility and to the customers for

          23        what -- in that instance, it's my understanding

          24        that today the utilities in cases that you're

          25        looking at, there is that great deviation.  It's --
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           1        it's -- it's not there.

           2             COMMISSIONER SKOP:  Don't want to rely on my

           3        memory.  I seem to recall perhaps one or two cases

           4        where this came up at the same time last year, and

           5        the Commission again recognized that the cost of

           6        equity and the weighted average cost of capital had

           7        either dropped off or increased substantially on a

           8        year-to-year basis.

           9             What is -- to staff, what is the difference if

          10        we were to apply the 2010 leverage formula, please,

          11        for both the return on equity and the weighted

          12        average cost of capital.

          13             MR. FLETCHER:  Yes, Commissioner.  If the

          14        Commission were to apply the 2010 recommended

          15        leverage formula, it would result in a 48 basis

          16        points reduction in staff's recommended return on

          17        equity and a subsequent 20 base point reduction in

          18        the overall rate of return.  This would result in a

          19        reduction of $2,713 for the water revenue

          20        requirement and a $3,000,793 reduction in the

          21        wastewater revenue requirement.

          22             COMMISSIONER SKOP:  Okay.  And just,

          23        Madam Chair, as a follow-up to Public Counsel,

          24        Mr. Beck in light of what may have done -- been

          25        done previously, do you think that regulatory
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           1        certainty is an important consideration that needs

           2        to be addressed, notwithstanding the fact of making

           3        sure that we're consistent with what we do?

           4             In this case, can you cite any precedence

           5        supporting your argument as to why the 2010

           6        leverage formula should be adopted that supports

           7        your position?  I think there were specific terms

           8        why the Commission may have departed in the past

           9        but I'm looking to get a better handle of that on

          10        the fly.

          11             MR. BECK:  I don't have any cases here in

          12        front of me, Commissioner.  I mean, you're in a bit

          13        of an incongruous position.  If you vote out the

          14        PAA in this case, you're voting out one rate of

          15        return as being appropriate for rate setting

          16        purposes for future rates, and then when you get to

          17        Item 13, the number is going to be different.

          18             So, I mean, I realize Item 13 could be

          19        protested and may not be the final order.  And I

          20        understand the staff's logic for not applying it.

          21        But it does seem that since this is a PAA as well,

          22        it would be appropriate to do the same thing you're

          23        going to do on Item 13.

          24             Again, though, we have -- the bottom line is

          25        we've accepted the staff recommendation in total as
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           1        an end result.  But if we were to protest this

           2        case, I think that would be a gimme issue

           3        because -- because we would then be in a place

           4        where your new leverage graph is in effect.  So

           5        this -- this would be a real easy one for us if we

           6        litigated it.

           7             COMMISSIONER SKOP:  I understand.  And I want

           8        to be fair to Public Counsel but equally fair to

           9        the company.  And I think that's the struggle that

          10        I've had at least two years in a row now, is to

          11        when we get to setting the leverage formula, not

          12        surprisingly there's multiple rate cases for water

          13        and wastewater companies that are either positively

          14        impacted or adversely impacted on that given day.

          15             So you'd think you'd put the horse before the

          16        cart.  But unfortunately that's one of these

          17        questions that always comes up when we have the

          18        same -- same items on the same docket.  So thank

          19        you, Madam Chair.

          20             CHAIRPERSON ARGENZIANO:  Any other questions?

          21        Do we have a motion?

          22             COMMISSIONER SKOP:  Madam Chairman, I don't

          23        know if the preference of the Commission would be

          24        to move the staff recommendation as a whole or if

          25        there's specific issues that Commissioners have
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           1        concerns on.

           2             CHAIRPERSON ARGENZIANO:  Commissioner Edgar?

           3             COMMISSIONER EDGAR:  I'm comfortable moving

           4        forward with the item in its entirety at this time.

           5             COMMISSIONER SKOP:  Okay.  Madam Chair, any

           6        concerns?

           7             CHAIRPERSON ARGENZIANO:  Fine.

           8             COMMISSIONER SKOP:  All right.  With that,

           9        Madam Chair, with respect to the disposition of

          10        Item 8 before the Commission, I would move to

          11        approve the staff recommendations for issues 1

          12        through 30 incorporating the corrections contained

          13        within the oral modifications to Issues 20, 21, 22,

          14        23, 24 and 27.

          15             COMMISSIONER EDGAR:  Second.

          16             CHAIRPERSON ARGENZIANO:  Okay.  All those in

          17        favor say aye.

          18             (Unanimous.)

          19             CHAIRMAN ARGENZIANO:  Opposed?  Okay.  It's

          20        adopted.  Thank you very much.

          21             (Discussion concluded.)

          22                         *    *    *

          23

          24

          25
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