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QUALIFICATIONS 

Please state your name, title, and business address. 

My name is J. Gregory Sidak. I am chairman of Criterion Economics, L.L.C. in 

Washington, D.C.; the Ronald Coase Professor of Law and Economics at Tilburg 

University in The Netherlands; and I am a founding co-editor of the Journal of 

Competition Law & Economics, published quarterly by the Oxford University Press. 

My business address is 1614 20th Street, Washington, D.C., 20009. 

Please briefly describe your background and experience. 

I have worked at the intersection of law and economics for three decades. At Stanford 

University, where I earned degrees in economics and law, I studied antitrust and 

regulation under Professor William F. Baxter in the years immediately before Baxter 

became head of the Antitrust Division and broke up the Bell System telephone 

monopoly. In 1981, I became Judge Richard A. Posner’s first law clerk on the U S .  

Court of Appeals for the Seventh Circuit. The Supreme Court first cited one of my 

articles on antitrust three years later, when I was twenty-eight years old. Since that 

time, I have published extensively on antitrust and economic regulation. 

I have published six books and more than eighty articles in scholarly journals 

and am ranked 8th among the top 1,500 legal scholars by the Social Science Research 

Network in terms of the number of downloads of my writings. My writings have been 

downloaded more than 47,000 times. Those writings have been cited in additional 

decisions of the Supreme Court, as well as in decisions of lower courts (including the 

Microsoft antitrust decision). American jurists whose opinions have cited my writings 

include Justices Stephen Breyer and David Souter, and Judges Frank Easterbrook, 

Douglas Ginsburg, Stephen Reinhardt, Laurence Silbennan, and Stephen Williams. 
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In 2004, I cofounded the Journal of Competition Law & Economics, a peer- 

reviewed journal published by the Oxford University Press that has become the 

preeminent international journal on antitrust law. In November 2007, Judge Robert 

Bork and I filed an amicus brief of antitrust scholars that successfully urged the 

Supreme Court to grant certiorari in Pacijc Bell Telephone Co. v. linkLine 

Communications, Inc. to examine questions about the price squeeze theory of liability 

under section 2 of the Sherman Act, as well as the more fundamental question of 

whether the historic Alcoa monopolization decision of 1945 has been implicitly 

overruled by the Court’s consumer-oriented antitrust jurisprudence of the past three 

decades. 

As an economic consultant, I have served clients in North America, Europe, 

Asia, and Australia. They include: 

ATCOGroup 

AT&T 

BellCanada 

Cable &Wireless 

Deutsche Telekom 

Disney 

Exelon 

Hitachi 

Matsushita 

Microsoft 

National Association of Broadcasters 

Newspaper Association of America 

Nippon Telegraph & Telephone 

Panasonic 

Portugal Telecom 

Qualcomm 

Qwest 

The Republic of Mexico 

Telefonos de Mexico 

Telstra 

United Parcel Service 

Verizon 

Vodafone 

VSNL (the Tata Group) 
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1 Law firms with which I have worked as a consultant include: 

Allen & Overy 

. Arnold & Porter 

Bennett Jones 

. Gibson Dunn & Crutcher 

Herbert Smith 

Howrey 

Hunton & Williams 

Kirkland & Ellis 

Latham & Watkins 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Linklaters 

Malleson Stephen Jacques 

Morgan Lewis 

Morrison & Foerster 

Paul Weiss 

Sullivan & Cromwell 

Vinson & Elkins 

Wiley Rein 

WilmerHale 

My consulting engagements have frequently concerned competition and 

regulatory issues involving telecommunications, the Internet, electronic commerce, 

and computing. My work routinely involves overlapping issues in antitrust, 

intellectual property, and constitutional protection of private property and economic 

activity. A large number of my engagements have been the economic counterparts to 

a law firm’s “controversy practice,” in which an adverse development in litigation, 

regulation, or legislation fundamentally threatens a company’s competitive strategy or 

economic viability. Many of these controversies have been cases of first impression 

that subsequently generated landmark decisions. My consulting engagements have 

included: 

liability and remedies questions in the Microsoft antitrust case; 

13 numerous FCC and state public utilities commission dockets concerning 

14 implementation of the Telecommunications Act of 1996; 
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2 decree; 

earlier antitrust proceedings to vacate portions of the AT&T antitrust divestiture 

3 numerous matters involving telecommunications deregulation, rate regulation, and 

4 industry restructuring in Europe, Asia, and Australia; 

5 

6 

7 

analysis of compensation owed to Cable & Wireless for the premature termination of 

its exclusive franchise for international calls in Hong Kong following the handover of 

Hong Kong to the People’s Republic of China; 

8 

9 Europe; 

numerous spectrum auctions and related controversies in the United States and 

10 

I I  

a bench trial in federal court concerning a claim by Bell Atlantic (now Verizon) for a 

tax refund for an investment credit in infrastructure; 

12 

13 

14 

a test case by U S West (now Qwest) in the Court of Federal Claims to establish that 

regulated rates set by the Federal Communications Commission for unbundled 

network elements effected an uncompensated taking of private property; 

15 

16 

antitrust and regulation testimony successfully opposing the proposed merger of 

direct broadcast satellite operators DirecTV and EchoStar; 

17 

18 

19 

20 Mexico; 

the World Trade Organization’s first arbitration pursuant to the General Agreement 

on Trade in Services (GATS), which concerned the U.S.-Mexico telecommunications 

dispute concerning international settlement rates for calls from the United States to 

21 stranded cost recovery proceedings and electricity restructurings for investor-owned 
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1 utilities in Texas, New York, Pennsylvania, New Hampshire, and New Mexico; 

2 

3 

the first complete acquisition of a U S .  telecommunications carrier (Voicestream) by 

a foreign carrier (Deutsche Telekom); 

4 

5 

the European Commission’s predatory pricing case against Deutsche Post, at the time 

one of Europe’s largest state-owned enterprises; 

6 

7 1990s; 

many of the major telecommunications mergers in the United States since the mid- 

8 

9 

10 

11 submarine cable; 

an international arbitration in The Hague over a contractual dispute concerning 

obligations of India’s signatory to the Fiber-optic Link Around the Globe (FLAG) 

venture to make continuing investments in infrastructure to support the consortium’s 

12 

13 

an international arbitration in London over interpretation of a covenant not to 

compete concerning a joint venture to provide cell phone service in eastern Europe 

14 the proposed merger of PECO Energy and PSEG; 

15 competitive and regulatory implications of the WorldCom fraud and bankruptcy 

16 

17 outside shareholder of WorldCom; 

a fraud action against Salomon Smith Barney initiated by the largest individual 

18 

19 

20 Europe; 

a study for a group of incumbent network operators and equipment manufacturers 

about the effect of infrastructure competition on the rate of broadband penetration in 

21 regulation of mobile telephone termination rates; 
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3 from network services; 

analysis for several European incumbent telecommunications operators of regulators’ 

proposals to mandate the structural or functional separation of network operations 

4 0 analysis of proposals to mandate “network neutrality” regulation of the Internet; 

5 

6 

7 the United States; 

0 legislative and regulatory proceedings that changed the antitrust and regulatory 

scrutiny of the U.S. Postal Service, at that time the largest state-owned enterprise in 

8 

9 company of AT&T; 

a jury trial in California state court concerning an alleged tie-in by a local operating 

10 analysis of “patent holdup” and related antitrust issues in standards-setting 

11 organizations in high-technology industries; 

12 

13 

the implications upon remand of the Stores Block Decision by the Supreme Court of 

Canada concerning the private property rights of a public utility; and 

14 an International Trade Commission section 337 exclusion order proceeding 

15 concerning alleged patent infringement in a high-technology industry. 

16 

17 

18 

19 

20 

21 

22 

In addition to performing these and other consulting engagements, I served from 2002 

to 2006 as a member of the U.S. Advisory Board for NTT DoCoMo, a position in 

which I briefed the chairman and senior management on emerging regulatory and 

antitrust trends relevant to Japan’s largest wireless telecommunications company. 

I have made presentations on antitrust or regulatory matters to principals and 

staff at the Antitrust Division of the U.S. Department of Justice, the Federal Trade 

Commission, the Federal Communications Commission, the European Commission’s 
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Directorate General for Competition, the European Commission’s Information 

Society and Media Directorate General, the Australian Competition and Consumer 

Commission, Ofcom (United Kingdom), the New York Attorney General, the U S .  

House Committee on Energy and Commerce, the U.S. Senate Committee on 

Commerce, Science, and Transportation, Cofitel (Mexico), the Mexican Congress, the 

Mexican Ministry of Communications and Transport, and the Organization for 

Economic Cooperation and Development. 

From 1992 through 2005, I was a resident scholar at the American Enterprise 

Institute for Public Policy Research (AEI), where I directed AEI’s Studies in 

Telecommunications Deregulation and held the F.K. Weyerhaeuser Chair in Law and 

Economics. From 1993 to 1999, I was a Senior Lecturer at the Yale School of 

Management, where I taught courses on telecommunications regulation with Dean 

Paul W. MacAvoy. From 2005 to 2007, 1 was a Visiting Professor of Law at 

Georgetown University Law Center, where I taught courses on antitrust law and 

telecommunications regulation. 

I have served in the federal government as both an economist and a lawyer. I 

was Deputy General Counsel of the Federal Communications Commission from 1987 

to 1989 and Senior Counsel and Economist to the Council of Economic Advisers in 

the Executive Office of the President from 1986 to 1987. After leaving government, I 

practiced law with Covington & Burling in Washington, D.C., on antitrust cases and 

federal administrative, legislative, and appellate matters concerning 

telecommunications and other regulated industries. Early in my career, I worked as a 
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management consultant with the Boston Consulting Group and as an attorney with 

O’Melveny & Myers. 

My most influential books are Deregulatory Takings and the Regulatory 

Contract: The Competitive Transformation of Network Industries in the United States 

(Cambridge University Press 1997), with Daniel F. Spulber, and Toward Competition 

in Local Telephony (MIT Press 1994), with William J. Baumol. The Supreme Court 

of the United States has cited both books. My scholarly writings have appeared in 

many journals, including the American Economic Associafion Papers and 

Proceedings, the Columbia Law Review, the Harvard International Law Journal, the 

Journal of Political Economy, the Stanford Law Review, the University of Chicago 

Law Review, and the Yale Law Journal. My essays have appeared in many 

newspapers and business periodicals, including The New York Times and the Wall 

Street Journal. 

I have been interviewed and quoted by many newspapers, magazines, and 

news organizations, including the Asahi Shinbum, the BBC, Bloomberg, The Daily 

Telegraph, The Economist, Fox News, Forbes, La Reforma (Mexico City), the Los 

Angeles Times, the Mainichi newspapers, MSNBC, The News Hour with Jim Lehrer, 

the Nihon Keizai Shinbum (the Nikkei), N P R s  AI1 Things Considered, the Sankei 

Shinbum, and the Wall Street Journal. 

I earned A.B. (1977) and A.M. (1981) degrees in economics and a J.D. 

(1981), all from Stanford University. I was a member of the Stanford Law Review. 

My current curriculum vitae is attached as Exhibit- (JGS-1) to my direct 

testimony. 
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INTRODUCTION 

What is the purpose of your direct testimony? 

I have been retained by Hypercube Telecom, LLC (Hypercube), a competitive local 

exchange carrier (CLEC), to provide expert economic analysis and testimony 

concerning the refusal of DeltaCom, Inc., an interexchange carrier (IXC), to pay 

Hypercube for its provision of local exchange access, database queries, and local 

transport of toll-free 8YY intrastate calls to DeltaCom customers initiated on the 

networks of wireless carriers (more precisely, providers of commercial mobile radio 

service (CMRS)). 

Please summarize your direct testimony. 

This controversy is thick with regulatory jargon and institutional history. Moreover, 

despite the enormous volume of literature on telecommunications regulation, there is 

a surprising shortage of academic research on the demand for 8YY calling. The one 

paper I found that directly addressed toll-free calling dealt with the effects of reduced 

switching costs on competition.' Nonetheless, the controversy boils down to a 

commonsense proposition: Toll-free calls are not free to supply. It requires real costs 

for Hypercube to deliver an 8YY call from the CMRS carrier's switch, known as the 

mobile telecommunications switching office (MTSO), to DeltaCom, whose customer 

has created a toll-free number and invited the public to call it. 

DeltaCom, however, prefers to avoid paying those costs. By making 

Hypercube (or wireless carriers or wireless users) implicitly or explicitly pay the cost 

1. V. Brian Viard, Do Switching Costs Make Markets More or Less Competitive? The Case of 800- 
Number Porrabilrty, 38 RAND J .  ECON. 146 (2007). ll 
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of carrying toll-free calls to DeltaCom’s network, DeltaCom increases its operating 

margin and consumes an excessive number of minutes of use on Hypercube’s 

network. But DeltaCom’s refusal to pay for all the costs that are necessary to produce 

its 8YY services is the quintessential example of an externality. Tandem switching is 

a cost of production that DeltaCom does not internalize when producing its 8YY 

product. Tandem switching is, instead, a cost that DeltaCom pushes onto third parties. 

Negative externalities such as this one harm the public interest because they 

reduce economic welfare, particularly the incentive to make investments that advance 

consumer welfare. This negative externality exists solely because of a regulatory 

artifact, to be explained in detail later in my expert report, which is attached as 

Exhibit- (JGS-2), whereby IXCs selling 8YY services can shirk the costs of local 

access, database query, and transport when the originating carrier is a CMRS carrier 

rather than a wireline provider of local exchange service, such as the incumbent local 

exchange carrier (ILEC) or the cable television operator providing telephony service. 

If, instead, IXCs-and, indirectly, 8YY subscribers-are required to bear a portion of 

the actual cost of delivering 8YY calls that are initiated on wireless networks, the size 

of the negative externality recedes, and consumer welfare improves. 

Hypercube offers a competitive tandem-switching product that improves 

network performance and, in the process, remediates the negative externality that 

DeltaCom has imposed on wireless camers and their users. DeltaCom, however, 

denounces Hypercube as an opportunist that is selling an unwanted, useless service. 

That characterization is misplaced. Hypercube simultaneously (1) relieves the 

wireless carrier of the burden of switching, querying, and transporting the 8YY call to 

c R 1 T E R I O  N E C 0 N 0 M I C S ,  L .  L ,  c 
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DeltaCom, (2) does so in a manner that increases the ubiquity and seamlessness of the 

nation’s telecommunications network, and ( 3 )  forecloses DeltaCom’s ability to shift 

to wireless users certain essential costs of producing the 8YY services that DeltaCom 

sells for a handsome return to its own business customers. 

5 EXECUTIVE SUMMARY AND ISSUES ADDRESSED FROM THE FLORIDA PUBLIC SERVICE 
COMMISSION’S APRIL 20,2010 ISSUES LIST 

What issues from the Commission’s Issue List do you address in your attached 

report? 

My report, included here as Exhibit- (JGS-2), directly addresses Issues 1, l(a), l(b), 

4, and 6 in the Issues List that the PSC released on April 20, 2010, as an attachment 

to its Order Establishing Procedure.* My report also addresses issues concerning the 

consumer-welfare implications of DeltaCom’s withholding of payment to Hypercube. 

ISSUE 1 

What Services, If Any, Are Being Provided by Hypercube to DeltaCom (or to 

Other Carriers in the Call Flow) and How? 

a. Do Hypercube’s Services Fit Into the Regulatory Framework In  Florida? 

If So, How? 

Is it Appropriate to Include Such Services in Hypercube’s Price List? b. 

Hypercube provides tandem-switched access service and database query services to 

DeltaCom for 8YY calls initiated on wireless networks in Florida. In Part I of my 

report, I explain the competitive tandem-switching service that Hypercube supplies 

2. Order Establishing Procedure, Attachment A, In re: Petition of DeltaCom, Inc. for Order 
Determining DeltaCom, Inc. Not Liable for Access Charges of KMC Data LLC, Hypercube LLC, and 
Hypercube Telecom, LLC, Dkt. No. 090327 (P.S.C. FI. Aug. 3 I ,  2009). 
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and the mechanics of assessing access charges for that service. I provide an example 

of a typical transaction carried out between Hypercube, a CMRS carrier, and 

Deltacorn. In carrying 8YY calls from a CMRS carrier’s switch and performing the 

database dip, Hypercube can transport 8YY calls to IXCs (or to ILECs connected to 

IXCs), thus providing a beneficial service to the routing of 8YY traffic. I show in Part 

1.B that the rates that Hypercube charges pursuant to its price list for tandem-switched 

access services have been approved by the PSC. Given the Commission’s approval, 

Hypercube’s services clearly fit within the regulatory framework in Florida. 

Moreover, it is appropriate to include the services that Hypercube provides to 

DeltaCom in Hypercube’s price list. Using the example of a typical transaction 

between Hypercube and DeltaCom in Part I.C, I show that Hypercube only charges 

rates pursuant to its Commission-approved price list to DeltaCom for the services that 

DeltaCom consumes. Thus, both the services that Hypercube provides and the rates 

that Hypercube charges for those services have been approved by the Commission. It 

is therefore lawful as a matter of Florida public utility law for Hypercube to charge- 

and recover-the rates pursuant to its price list for the services Hypercube provides to 

DeltaCom. 

ISSUE 6 

Do the Rates, Terms, and Conditions in Hypercube’s Price List Comply With 

Applicable Law? Which Rates, Terms, and Conditions, If Any, Apply to 

DeltaCom, and How Do They Apply? 

Yes, Hypercube’s rates comply with applicable state and federal law. The rates, 

terms, and conditions that apply to DeltaCom are those that relate to the tandem- 

switched access and 8YY database query services that DeltaCom has consumed on 

c R I T E R I O  N E C 0 N 0 hl I C S , L .  L . c 
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Hypercube’s network in Florida. In Part I of my report, I show that Hypercube’s price 

list complies with applicable law because the Commission has approved Hypercube’s 

price list. Because Hypercube has charged DeltaCom only the rates that apply to the 

services that DeltaCom has consumed, those rates apply to DeltaCom. 

ISSUE 4 

Do Payments By Hypercube to Wireless Carriers Violate Any State or Federal 

Law? What Action, If Any, Should the Commission Take With Respect to Such 

Payment? 

No, payments by Hypercube to wireless carriers do not violate any state or federal 

laws, and the Commission therefore should enforce payment to Hypercube for all 

services that DeltaCom has consumed and continues to consume on Hypercube’s 

network in Florida. In Part I1 of my attached report, I describe the changes in 

regulation that have had the effect of precluding a CMRS carrier from recovering 

from IXCs by tariff the costs of delivering to those IXCs 8YY calls initiated on the 

CMRS carrier’s wireless network. That preclusion of cost recovery for CMRS 

carriers results in a negative externality, in that 8YY subscribers do not bear the full 

cost of delivering the 8YY calls that they invited and receive. The negative 

externality created by the deregulation of CMRS carriers misaligns the incentives of 

both the cost causer and the cost bearer, therein reducing economic efficiency and 

harming consumer welfare. 
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As I explain in Part II.B.7 of my report, in its declaratory ruling on CMRS 

access charges3 in 2002 and the Eighth Report and Order in 2004, the FCC 

acknowledged that a CMRS carrier may contract with other carriers to recover the 

costs of network access. In particular, because CMRS carriers operate in a 

“detariffed, deregulated environment,” they are entitled to “arrange whatever 

compensation arrangement they like for the exchange of t raff i~.”~ Until the FCC 

states otherwise, CMRS carriers retain the right to contract with CLECs for the 

provision of network access  service^.^ Nonetheless, although the FCC has specifically 

declined to prohibit contractual arrangements between CLECs and CMRS carriers for 

the recovery of the costs of XYY traffic-thus necessitating the conclusion that 

Hypercube’s agreements with wireless carriers are valid and permissible from the 

standpoint of federal telecommunications law-DeltaCom exploits this externality 

not only by consuming Hypercube’s services without compensating Hypercube, but 

also by consuming an excessive number of minutes of use over Hypercube’s network. 

Through econometric analysis of actual Hypercube data, I find that DeltaCom 

consumed millions of additional minutes of use for wireless-initiated 8YY calls over 

the period of its refusal to pay Hypercube, beginning in December 2004 when 

Hypercube first began serving DeltaCom. In other words, DeltaCom’s demand to use 

Hypercube’s network for the delivery of wireless-initiated intrastate 8YY calls 

increased by millions of minutes after it began refusing to pay the rates pursuant to 

3. 

4. 
5 .  Id. 

Perilions of Sprint PCS and AT&T Corp. for Declaratory Ruling Regarding CMRS Access Charges. 

Id. at 13,195 7 7. 
17 F.C.C. Rcd. 13,192 (2002). 
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Hypercube’s price list, This result indicates that DeltaCom consumed millions more 

minutes of use for wireless-initiated intrastate 8YY calls following its refusal to pay 

Hypercube than it would have had DeltaCom paid the rates pursuant to Hypercube’s 

price list. 

I also explain in Part I1 the relevant components of the Federal 

Communications Commission’s (FCC) current regulatory regime governing CLEC 

access charges. As the Florida Public Service Commission (PSC) has approved 

Hypercube’s price list for its provision of network access to 8YY calls destined to 

DeltaCom’s subscribers, DeltaCom has a legal obligation to pay Hypercube for its 

performance of services pursuant to Hypercube’s price list. Consequently, 

Hypercube’s payments to wireless carriers through contractual arrangements for the 

provision of wireless-initiated 8YY traffic in Florida do not violate any state or 

federal law. 

OTHER ISSUES: THE ECONOMIC IMPLICATIONS OF DELTACOM’S NONPAYMENT 

What additional information and analysis does your report provide in 

connection to the issues set forth in this matter? 

My report addresses the implications to network investment and consumer welfare of 

DeltaCom’s withholding of payment for services that Hypercube has rendered to 

DeltaCom pursuant to its Commission-approved price list. In Part 111, I examine the 

growth in demand for wireless access and the implication of that growth for the 

demand for 8YY calls. Specifically, wireless demand has overtaken wireline demand. 

Wireless substitution implies that a growing proportion of 8YY calls will continue to 

be initiated on wireless networks, which entails higher costs to CMRS carriers, 

Similarly, growth in online commerce and mobile broadband will increase the 

c R I T E R I O  N E C 0 hi 0 M I C S ,  L .  L ,  C .  



Docket No.: 090327-TP 
Direct Testimony of J. Gregory Sidak 

Page I6 of I7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

number of 8YY calls originating on cellular phones. As CMRS carriers must devote 

more of their limited spectrum to carrying 8YY calls for which they are unable to 

demand compensation, network-access agreements between a CMRS carrier and a 

CLEC such as Hypercube serve as an increasingly valuable mechanism by which to 

allow the CMRS carrier to avoid the costs incurred beyond its own switch to deliver 

8YY calls to IXCs. 

In Part IV of my report, I explain how 8YY calls exhibit two-sided demand. I 

examine the economic characteristics of two-sided markets generally and the 

economic characteristics of the 8YY calling market specifically. In the presence of 

two-sided demand, economic efficiency dictates that the party with the less price- 

elastic demand pay a greater proportion of the sunk cost of supplying access. It is 

likely that 8YY subscribers have less elastic demand for 8YY calls than do end users 

who make 8YY calls on cell phones. Thus, allowing 8YY subscribers to pay CLECs 

implicitly for the costs of carrying 8YY calls by explicitly requiring DeltaCom to pay 

the rates pursuant to Hypercube’s price list for the services provided by Hypercube 

will result in net consumer welfare gains. I also explain how accounting for all of the 

costs of supplying toll-free services is essential for preserving incentives for 

investment and innovation. 

In Part V, I provide evidence that competitive tandem switching is efficient 

and promotes the ubiquity and seamlessness of the telecommunications network by 

providing greater network diversity and increasing consumer access. Contractual 

arrangements between CLECs and CMRS carriers increase incentives for investment 

and innovation in the core of the wireless network. Permitting IXCs to refuse to pay 

c R I T E  K I O  N E C 0 N 0 M I C S ,  L .  L ,  C 



Docket No.: 090327-TP 
Direct Testimony of J .  Gregory Sidak 

Page 17 of I7  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q. 

11 A. 

for competitive tandem switching that is governed by a Commission-approved price 

list would dull the investment incentives of tandem switching providers, therein 

diminishing the long-term ubiquity and seamlessness of the network. 

I also explain in Part V of my report how voluntary agreements for direct 

interconnection into which Hypercube has entered with IXCs constitute compelling 

empirical evidence of the value that competitive tandem switching adds to the 

network. Based on this evidence, I conclude that DeltaCom’s justification for refusing 

to pay Hypercube-n the grounds that Hypercube does not provide a service having 

economic value-is without merit. 

Does this conclude your direct testimony? 

Yes. 

c R 1 T E R I O  N E C 0 N 0 M I C S ,  L .  L .  c . 
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Competition Law for Slate-Owuned Enterprim, in COMPIiTING Wl'rH ' T N H  GO\W1NMI;N'I': AN'I'ICOMPI 
Bl<I~IAVIOII ANI)  PUBI.IC EN'I'ICRPRISES @ck Geddes ed., Hoover Institution Press 2004). co-authored with 
David E. M .  Sappington. 

The Fiiiiure of Good Intentions: The Call+ .fAmerican Telecommunications Afier Six  Year1 ofDere&ation, in S 
F~II.Ul1lis IN RI;GUI.AI'ING ANI) D r x i x m L K l l N ( ;  Ul'll,N'lI~,S: EVIIX;NCI: I'ROM T i l i  Uy EUIIOI'E ANI) 
( C o h  Robison ed., Edward Elgar 2004). 

IVht Is Wrong with Amerimn Telecommunications?. in COMIWI'II'ION ANI) RI:GUI.A~'ION IN 
TIiI .R(:OMMUNIC~~I ' IONS: E X A M I N I N G  GEI~MANY A N D  AMERICA 0. Gregory Sidak, Christoph Engel & Giinter 
Knieps, editors, Kluwer Academic Press ZOOO), co-authored with Paul W. MacHvoy. 

The Dismu/Sienre o / L w ,  1902 PUBI.IC IN~l~l1lXI'  L A W  REVII:W 121 (hook review of DANIIEI.  A. FARHER & 
PIIII.IP 1'. FRICKI(Y, LAW AND PUBLIC CNOlCl~:: A CRITICAL. IN'I'IIODUCTION (1991)). 

The Ecoonomic Perspective on Broadcasting Regulation, in TIIE NATIONAI. ECONOMISI'S CLUB REAI)ER 15 (Richard T 
Gilled. 1991). 

'Two Pmmr Thai Reduce Record Company ProJtabiIig, 1987 EN 
H4NI>H001< 371, co-authored with David E. Kronemyer. 

ILrk and KeJponsibilig, in 1987 ECONOMIC: RwOII'T Or; TIII: PltFiSlDI2N'I' 179, co-authored with Stephen 1 
DeCanio, Arlene S. Holen, and Susan E. Woodward. 

The structure and Peformance .f the U.S. Record Indnrtty, 1986 EN'I'IXI'AINMENT, PUBLISHING ANI1 'I'llli ARI'S 
HANI~HOOl< 263, co-authored with David E. IGonemyer. 

II'TAlNMliN'I', PUBI.ISI~IING ANI)  'I'llli AIII'S 

N 1: W S P A P I ?  I t ,  M A  G A Z I N E ,  A N  1) W li H S I 'I'I A It'I'I C I. l? S 

Foxei in the Henhouse: FCC Regnhifon through Merger Review, MII.KLN INSITI'UI12 Rc;VIEW, vol. 10, no. 1, Jan. 2008, at 
46, co-authored with Hal J .  Singer. 

Trwting the Antifma Laws: Siriw and X M  Art. No Dgirent, NKnONN. RI'VIEW ONLINE, Oct. 3, 2007, 
htrp://article.nadonaLevlew.com/?q=Zjk5N~iN~clhljEl ZjUwZiBiMDQO~jNj~YjIyjF11NTk=. 

Miiunderstanding the X1.ilSirs.u M q e r ,  WASIIING'I'ON TIMES, Aug. 24, 2007, co-authored with Hal J. Singer. 

Network Neutrdi5: Shonki Congress &qui= Bmadband h i d e r s  io Treat Jim'& 3pes ./ Intmet Tm@ EgnaLj? 
CONGRIISSIONN. DIGIISI', vol. 86, no. 2, at 57 (Feb. 2007). 
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The F.C.C. 'r Dug, N E W  YORK T I M I S ,  Oct. 8, 2002, a t  A31 

Should Cun.rumerr Pay the 'Yfranded Costs"o/UiiIi(y Companies?, INSIGH'T, Nov. 9, 1998, a t  24. 

I'oters Should Rack State's Besieged L a w  ow Retail Competition, BOSTON SUND.2Y HlXAl,lj, May 24, 1998, a t  25. 

Auoiding Arne&', Regulatory Mistakes in Hong Kong's Telecomi Markef, HONC; K O N C  E C O N O M I C  JOURNAL,  Hug, 
29, 1997 (in Cantonese). 

TelecommunicaZionr; Arncnm's Jnueifment Xenophobic, JOURNAL 01' C O M M E R C E ,  Aug. 22 1997, at 8A 

The line-item mto: two u i e m ;  Nexf stop: Supreme Courf, JOURNAL OF COMMERCE, Aug. 20, 1997, at  9A. 

Anfi tnrrf  and the FederalSo/tluare Comminioon, JOHS & CAIWAL, "01. 6, at 18 (winter 1997). 

Stranded Cort Recovey Bene$ts Consumerr, R l X U l , A l ' l O N ,  1996 no. 2, at 12 (1996), co-authored with William J 
Baumol. 

Let Utiiities Recnuer Stranded Cods, WAl.1. S l ' R l i l C T  J O U I ~ N A ~ . ,  June 17, 1996, at A15, co-authored with William J .  
Baumol. 

Competition and the 1'oitalSeru:ce. TI 11% AMI;IIICAN E N T I ~ R ~ ~ I I I S I ~ ,  vol. 7, no. 3,  at 74 (May/June 1996) 

When Campetifion Amounts to Takmg, N A I I O N A I ,  LAWJOUIINAI.,  Apr. 1, 1996, at A19. 

Port OJk Morrapo!y: Un/uirMurke/ Pructice, NA'l'lON,U. LAW JOURNAL,  Oct. 23, 1995, a t  A23. 

The Unregulated Jnfobnhn, JOBS & ChPrrAI., vol. 4, a t  28 (summer 1995), co-authored wlth Robert W. Crandall, 
reprinted in Australia in POI.ICY, vol. 11, no. 2, a t  9 (winter 1995). 

Sfranded Coir Recovery: Fair and Reaionable, PUHI.IC U l ' l l , l ~ ~ I ~ ~ s  FOI?I'NIC;lITLY, May 15, 1995, a t  20, co-authored 
with WilliamJ. Baumol. 

Telecammunicationi: Unleashing fbe Industry, T l ~ i  AMIxICAN ENIl4IPRlSl:, vol. 5, no. 5, at 42 (Sept./Oct. 1994). 

Don'f St@ GlobalMergerMania, Whl.1. S'I'RIX'I'JOURNAI., July 6, 1994, at A18. 

Telerommunicutions: The Blg Picture, ROIL CAI.L, June 27, 1994, at 4 (supp.). 

Broadcart NPIUI, TIHE AMBIIICAN ENTI'.RI'RISE, vol. 3, DO. 2, at 70 (Mar./Apr. 1992). 

The V e f o  Power: How Free Is the President's Hond?, TIll.: A M E R l C h N  ENTERPIIISI'. 58, vol. 2, no. 2 (Mar./Apr 
1991), co-authored with Thomas A.  Smith. 

Spending Riders Would Unhorre the Executive, W~1.l. ~ ~ K l i l i ' r J O U R N A l . ,  November 2, 1989, a t  A18, col. 3. 

How Congress Erodes the Power o/ the Preirdenty The Appmpnorionr Mu&t, WAIJ. S'IRIII<r JOURNAL,  Feb. 6,  1989,  
a t  A8, col. 3. 

Marketplace Solurion f o  Midair Co/I:~ion.r, WAI.1. S m E r X  JOUIINAI., Mar. 2, 1987, at 20, col. 3. 

M 1,. D I A I N 'I' I< II V I l i  W S 

Mimr@-Yal,oo Melger Faces Anfitnrsf Hurdles, AIJ. TI IINGS CONsln l ;KED,  NATIONAL PUHI.IC RADIO, Feb. 2, 2008, 
available a t  http://www.npr.org/templates/story/sto~.php?sto~Id=l8636379 (interviewed by Andrea Seabrook). 
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M I S C I: I ,  I. A N I; 0 U S P U H L I C A 'T I 0 N S 

The EconornT6-J o/Mail Delivery: A Comment, in GOVBRNING '1'111; POSTAL SERVICE 14 0. Gregory Sidak, ed., AEI 
Press 1994). 

The Appropd ions  Power and the Necerrury and Proper Cluure, 68 WASHING'I'ON UNlVEllSlTY LAW QUAlVl ' l iRl~Y 651 
(1990) (questioner for symposium panel discussion). 

T ri S T  I M 0 N Y ,  R F: P 0 R ' T S ,  
A N D  n 1 1 1 1 : p s  A M I C U S  C U R I A I ~  

Innovation Spillovers and the "Dirt Road" Fallacy: The Intellectual Bankruptcy of Banning Optional Transactions 
for Enhanced Delivery over the Internet, co-authored with David J .  Teece, appended ro Reply Comments of AT&T 
Inc., Federal Communications Commission, In the Matter of Preserving the Open Internet Broadband Industry 
Practices, GN Dkt. No. 09.191, WC Dkt. No. 07-52 (filed Apr. 26,2010). 

Declaration of J. Gregory Sidak on behalf of Hypercube Telecom, LLC, in Hypercube Telecom, LLC v. Level 3 
Communications, LLC, Pubhc Udities Commission of California, Case 09-05-009 (fded Jan. 11,2010). 

Is Regulation of Access and Interconnection Necessary for Bermuda's Telecommunications Markets to Acheve 
Effectively Competitive Outcomes?, Response to Access and Interconnection in Bermuda Consultation Paper (6 
Oct. 2009), Ministry of Energy, Telecommunications, and E-Commerce, Government of Bermuda (filed Nov. 17, 
2009), on behalf ofThe Bermuda Telephone Company Lirmted. 

Comments ofJ. Gregory Sidak and David J. Teece, Horizontal Merger Guidelines Review Project, 
Commission Kr U.S. Ucparrmcnr ofJusricc, Project No. PO02900 (filed Nnv. 9, 2009). 

Letter of J .  Gregory Sidak to Jonathan Daniels, Esq., Vice President, Regulatory Law, Bell Canada (Mar. 11, 2009), 
attached to Petition to the Governor in Council to Vary Telecom Decision CRTC 2008-117, Cybersurf Corp.'s 
.\pplicanon Related to Matching Service Speed Requirements for Wolesale Internet Services, and to Rescind 
Telecom Order CRTC 2009-1 1 I ,  Cybersurfs Application Related to the Implementation of Telecom 
Decision 2008-1 17 Regarding the Matching Speed R e q ~ e m e n t  by Bell Aliant and Bell Canada (fded Mar. 11,2009) 
(on behalf of Bell Canada). 

Rebuttal Declaration of J. Gregory Sidak on behalf of Nichia Corporation, Panasonic Communications Co., Ltd., 
Panasonic Corporation, La Cie, Lrd., Hitachi Ltd., and Hitachi America, Ltd. in In the Matter of Certain Short 
Wavelength Semiconductor Lasers and Products Containing the Same, US. International Trade Commission, 
Investigation No. 337-TA-627 (filed De'. 12,2008). 

Brief of Amin Curiae Professors and Scholars in Law and Economics in Support of the Petitioners, Pacific Bell 
Telephone Co. v. hnkLine Commumcations, Inc., Supreme Court of the United States, No. 07-512 (filed Sept. 4, 
2008) (brief 011 behalf of William]. Baumol, Robert H. Bork, Robert W. Crandall, George Daly, Harold Demsetz, 
Jeffrey A. Eisenach, Kenneth G. Elzinga, kchard A. Epstein, Gerald Faulhaber, Franbn M. Fisher, Charles J .  
Goetz, Robert Hahn, Jerry A. Hausman, Keith N. Hylton, Thomas M. Jorde, Robert E. Litan, Paul W. MacAvoy, 
Sam Peltzman, J. Gregory Sidak, Pablo T. Spiller, and Daniel F. Spulber), avaikzbb ut 
http://papers.ssm.com/so13/papers.cfm?abstract~id=1264103 (merits brief). 

Declardtion of J .  Gregory Sidak on behalf of ATCO Utilities in In the Matter of Review of Rare Related 
Implications of Udhty Asset Dispositions Following the Supreme Court's Calgary Stores Block Decision p h e  
Utility Asset Disposition Rate Remew Proceeding), Alberta Utilities Commission, Application No. 1566373, 
Proceedmg ID. No. 20 (fded hug. 25,2008). 

kdera l  Tradc 
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The Static and Dynarmc Inefficiency of Abandoning Unrestricted Auctions for Spectrum: A Critique of Professor 
W h e ’ s  Analysis of the M2Z Proposal auly ZOOS), co-authored with Robert W. Hahn, Allan T. Ingraham & Hal J. 
Singer (commissioned by CTIA). 

Fourth Supplemental Declaration of J. Gregory Sidak on behalf of the Consumer Codtion for Competition in 
Satellite Radio Conceming the Competitive Consequences of the Proposed Merger of Sinus Satellite Radio, Inc. and 
XM Satellite Radio, Inc., Federal Communications Commission, MB Dkt. 07-57 (Jan. 23, ZOOS). 

Brief of Amin Cilnbe Professors and Scholars in Law and Economics in Support O E  the Petitioners, Pacific Bell 
Telephone Co. v. W m e  Communications, Inc., Supreme Court of the United States, No. 07-512 (fded Nov. 16, 
2007) (brief on behalf of William J,  Baumol, Robert H. Bork, Robert W. Crandall, George Daly, Harold Demsetz, 
Jeffrey A. Eisenach, Kenneth G. Elzinga, Gerald Faulhaber, Franklin M. Fisher, Charles J. Goetz, Robert Hahn, 
Jerry A. Hausman, Thomas M. Jorde, Robert E. Litan, Paul W. MacAvoy, J. Gregory Sidak, Pablo T. Spiller, and 
Daniel F. Spulber), avarlabie at http://papers,ssm.~om/sol3/papers.~fm?abstract~id=1030990. 

Third Supplemental Declaration of J. Gregory Sidak on behalf of the Consumer Coalition for Competition in 
Satellite Radio Concerning the Competitive Consequences of the Proposed Merger of Slnus Satelhte Radio, Inc. and 
ILM Satellite Radio, Inc., Federal Communications Commission, MB Dkt. 07-57 (Oct. 1,2007). 

Declaration of!. Gregory Sidak on behalf of United Parcel Service, United States Postal Service Study, Project No. 
P071200, Federal Trade Commission (tiled Hug. 6, 2007). 

Second Supplemental Declaration of 1. Gregory Sidak on behalf of the Consumer Coalition for Compehoon in 
Satelhte Radio Concenung the Competitive Consequences of the Proposed Merger of Sinus Satehre Radio, lnc. and 
XM Satellite Radio, Inc., Federal Communications Commssion, MB Dkt. 07-57 Ouly 24, 2007). 

Supplemental Declaration of J .  Gregory Sidak on behalf of the Consumer Coalition for Competition in Satellite 
Radio Concerning the Competitive Consequences of the Proposed Merger of Sirius Satellite Radio, Inc. and S M  
Satellite Rad~o, lnc., Federal Communications Commission, MB Dkt. 07-57 Uuly 9, 2007). 

U.S. Federal Trade Commission & U S .  Department of Justice, Sherman Act Section 2 Joint Heating Understanding 
Single-Firm Behavior: Conduct as Related to Competition (May 8, 2007) (Deborah Platt Majnras & Thomas 
Bamett, moderators) @anel discussion among Susan Creighton, Jeffrey Eisenach, Timothy Mutis, Robert Pitofsky, 
Douglas Melamed, James Rdl, Charles F. @ck) Rule, and J. Gregory Sidak), available at 
http://~,ftc.gov/os/sectionrwohearings/docs/070508trans.pdf. 

Direct and Cross Examination Testimony of J .  Gregory Sidak, RLH Indumier, Inc. u. SBC Communiuiions, lm., Case 
No. 02 CC 16869, Superior Court of California for the County of Orange, California (Mar. 19, 2007) (expert 
tesmnony for SBC Communications in antitrust litigation). 

Expert Declaration of J .  Gregory Sidak on behalf of the Consumer Coalition for Competition in Satellite Radio 
Concerning the Competitive Consequences of the Proposed Merger of Sinus Satellite Radio, lnc. and XM Satellite 
Radio, Inc., Federal Communicauons Commission, MB Dkt. 07-57 (Mar. 16, 2007). 

The Economic Effect of Granting the Alberta Energy and Utilities Board Authority to Direct the Disposition of 
Proceeds When a Public Utllicy Divests Assets (Mar. 2007) (prepared for ATCO Gas), co-authored with Paul W. 
MacAvoy. 

Cross Examination T e s h o n y  ofJ.  Gregory Sidak on behalf of the Newspaper Association of Pimerica, Postal Rate 
Commssion, Postal Rate and Fee Change, 2006, Dkt. No. R2006-1 (Nov. 29, 2006). 

Rebuttal Testimony of J. Gregory Sidak on behalf of the Newspaper Association of America, Postal Rate 
Commission, Postal Rate and Fee Change, 2006, Dkt. No. R2006-1 (fded Nov. 20, 2006). 

Direct Testimony of J. Gregory Sidak on behalf of the Newspaper Association of America, Postal Rate 
Commission, Postal Rate and Fee Change, 2006, Dkt. No. R2006-1 (fded Sept. 5, 2006). 
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\711)1(0 GAMBS: St(lU0Us BUSIN 
(commissioned by the Entertainment Software Association). 

Testimony of J .  Gregory Sidak on Net Neutrality, Committee on Commerce, Science, and Transportation, United 
States Senate, Feb. 7 ,  2006. 

Cross Examination Testimony of J .  Gregory Sidak on behalf of Public SeMce Electnc and Gas Company on the 
Appropriation of Non-Regulated, Generation-Related Merger Synergies and Asset Transfer Proceeds to Fund Rate 
Reductions,,In the Matter of the Joint Petition of Pubhc Service Electric and Gas Company and Exelon 
Corporation for Approval of a Change in Control of Public SeMce Electric and Gas Company, and Related 
Authorizations, New Jersey Board of Public Utilities, BPU Dkt. No. EM05020106, OAL Dkt. No. PUC-1874.05, 
JP-36 aan. 11,2006). 

Rebuttal Testimony of J. Gregory Sidak on behalf of Public Service Electric and Gas Company on the 
.+ppropnation of Nan-Regulated, Generation-Related Merger Synergies and Asset Transfer Proceeds to Fund Rate 
Reductions, In the Matter of the Joint Petition of Public Service Electric and Gas Company and Exelon 
Corporation for Approval of a Change in Control of Public SeMce Electric and Gas Company, and Related 
Authorizations, New Jersey Board of Public Utilities, BPU Dkt. No. EM05020106, OAL Dkt. No. PUC-1874-05, 
JP-36 (filed Dec. 12,2005). 

Cross Examination Tesdmony of J. Gregory Sidak on behalf of Videsh Sanchar Nigam Limited, In the Matter of 
Flag Telecom Group Lmited, Claimant, Videsh Sanchar Nigam Limited, Respondent, Case No. 13 638/JNK/EBS, 
lnternntional Court of Arbitration, International Chamber of Commerce, The Hague (Nov. 18,2005). 

Reply Declaration of J. Gregory Sidak and Hal J. Singer on behalf of TCR Sports Broadcasting Holding, L.L.P., In 
the Matter of Applications for Consent to the Assignment and/or Transfer of Control of Licenses Adelphia 
Communications Corporadon, (and subsidiaries, debtors-in-possession), Assignors, to Time Warner Cable Inc. 
(subsidiaries), -4ssignees; .4delph1a Communications Corporation, (and subsidaries, debtors-in-possession), 
Assignors and Transferors, to Comcast Corporation (subsidiaries), Assignees and Transferees; Comcast 
Corporaoon, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor to Comcast Corporation, 
Transferee, Federal Communications Commission, MB Dkt. No. 05-192 (filed Nov. 14, 2005) (filed on behalf of 
the holding company for the Baltimore Orioles baseball team). 

Expert Report of J. Gregoxy Sidak on behalf of eircom P.L.C., in Market Requirements Document: Local Loop 
Unbundhng: h g h  Level Statement of Requirements Document, ComReg: 05/04, Commission for 
Communications Regulation, Republic of Ireland (fded Oct. 24, 2005). 

Declaration of J. Gregory Sidak and Hal J .  Singer on behalf of the Power Mobility Coalition in Power Mobi4 
Codtion u. Leauitt, Case No. 1:05CV02027 (fded D.D.C. Oct. 13, 2005) (in support of plaintiff's motion for 
prelunlnary injunction concerning proposed changes in Medicare rules concerning patient reimbursement for power 
mobihty devices). 

Expert Report of J.  Gregory Sidak on behalf of Telstra Corporation Ltd., In the Matter of Assessment of Telstra's 
Uncondhoned Local Loop SeMce and Line Sharing Servlce Monthly Charge Undertakings, Australian Competition 
and Consumer Commission (fied Sept. 23,2005). 

Expert Report of J. Gregory Sidak on behalf of Videsh Sanchar Nigam Limited, In the Matter of Flag Telecom 
Group Lunited, Claimant, Videsh Sanchar Nigam Lmited, Respondent, Case No. 13 638/JNK/EBS, International 
Court of Arbitration, International Chamber of Commerce, T h e  Hague (filed Sept. 16,2005). 

Supplemental Testimony of J.  Gregory Sidak on behalf of PECO Energy Company, Joint Application of PECO 
Energy Company and Public SeMce Electric and Gas Company for Approval of the Merger of Public SeMce 
Enterprise Group Incorporated with and into Exelon Corporation, Pennsylvania Public Utility Commission, Dkt. 
No. A-110550F0160 (fded hug. 26, 2005). 

Rebuttal Testimony of J. Gregory Sidak on behalf of PECO Energy Company, Concerning the Appropriauon of 
Non-Regulated, Generation-Related Merger Synerges and Asset Sale Proceeds to Fund Rate Reductions by PECO 

IU? AMI~RICA'S ECONOMY, co-authored with Robert \V. Crandall (2006) 
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Energy Company, Joint .qpplication of PECO Energy Company and Public Service Electric and Gas Company for 
Approval of the Merger of Public Service Enterprise Group Incorporated with and into Erelon Corporation, 
Pennsylvania Public Utihty Commission, Dkt. No. A-110550F0160 (filed July 29, 2005). 

Declaration of J. Gregory Sidak and Hal J .  Singer on behalf of TCR Sports Broadcasting Holdmg, L.L.P., In the 
Matter of Applications for Consent to the Assignment and/or Transfer of Control of Licenses rldelphia 
Coinmuxications Corporation, (and subsidiaries, debtors-i-possession), Assignors, to Time Warner Cable Inc. 
(subsidiaries), Assignees; Adelphia Communications Corporation, (and Subsidiaries, debtors-in-possession), 
Assignors and Transferon, to Comcast Corporation (subsicbaries), Assignees and Transferees; Comcast 
Corporation, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor to Comcast Corporation, 
Transferee, Federal Communications Commission, MB Dkt. No. 05-192 (fled July 21,2005) (filed on behalf of the 
holding company for the Baltimore Orioles baseball team). 

Deposition of J .  Gregory Sidak, RL.H Induitnei, Inc. u. SBC Cammunicdons, Inc., Case No. 02 CC 16869, Superior 
Court of California for the County of Orange, California (Sept. 2, 2004) (expert tesrimony for SBC 
Communications in antltrust litigation). 

.4 Critical Review of Europe Economics' Proposed Model for Estimating Operating Costs for a Hypothetically 
Efficient Irish Telecommunications Carrier (prepared for eircom P.L.C. for submission to the Commission for 
Communications Regulation, Republic of Ireland, Mar. 2004), co-authored with Jerry A. Hausman. 

Competition in Broadband Provision and Its Implications for Regulatory Policy (prepared on behalf of the Bmssels 
Round Table (Alcatel, BT, Deutsche Telekom, Encsson, France Telecom, Siemens, Telefonica de Espaira, and 
Telecom Italia) for submission to the European Commission, Oct. 15, 2003), co-authored with Dan Maldoom, 
Richard Marsden, and Hal J. Singer. 

Expert Report of J. Gregory Sidak, Arbitration Between Levicom International Holdings BV, Levicom Investments 
Curngao NV, Claimants, and Tele2 Sverige AB, Tele2 AB, Respondents, Arbitration No: 2392, London Court of 
International Arbitration (fded July 25,2003). 

Declaration ofJ.  Gregory Sidak on behalf of the National Association of Broadcasters, Application of General Motors 
Corporation, Hughes Electronics Corporation, Transferors, and The News COrpOradOn Limited, Transferee, For 
Authority to Transfer Control, Federal Communications Commission, MB Dkt. No. 03-124 (fded June 20,2003). 

Is State Taxation of the Wireless Industry Counterproductive? (prepared for Verizon Wireless Apr. 2, 2003) 

Improvmg the U.S. Postal SeMce as a Public Service Government Agency (prepared for the Newspaper Association 
of Amenca for submission to the Presidential Commission on the Uiuted States Postal Service, Apr. 2003). 

An Economic r\ssessment of the Industry Advisory Group's Flnal Report to the Commission for Communications 
Regulation on Interim Pncing for Local Loop Unbundhg in Ireland @repared for eircom P.L.C. for submission to the 
Commission for Communications Regulation, Repubtic of Ireland, Feb. 14,2003). 

Declaration of J. Gregory Sidak on behalf of Qwest Corporation, In the Matter of the Complaint of the Minnesota 
Department of Commerce Against Qwest Corporation Regarding Unfiled Agreements, Minnesota Public U&ties 
Commission, Dkt. No. P-421/C-02-197 (filed Nov. 8,2002). 

Teiemmmunicutionr and Trade Pmmotion Authorig: Meuningiui Market A c c e u  Goals fbr Telecommunimtionr Semim in 
International Trade Agreemcntr: Hearing before the Submmmittcc on Commerre, Trade, and Consumer Pmtertion q t h e  Commirtee on 
Energy and Commerre, U.S. Howre o/Rrpreienroti~er, 107th Cong., 2d Sess. (Oct. 9,2002). 

The Economic Benefits of Pemitdng Winning Bidders to Opt Out  of Auction 35 @repared for Venzon 
Communications, Aug. 26,2002). 

Letter Concerning Spectrum Auction 35 to the Honorable Michael K. Powell, Chairman, Federal Commurucations 
Commission, from Peter C. Cramton, Robert W. Crandall, Robert W. Hahn, Robert G. Harris, Jerry A. Hausman, 
Thomas W. Hazlett, Douglas G. lichtman, Paul W. MacAvoy, Paul R. Milgrom, fichard Schmalensee, J. Gregory 
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Sidsk, Hal J .  Smger, Vernon L. Smith, William Taylor, and David J. Teece (plug. 16, 2002) 

Reply Declaration ofJ. Gregory Sidak on behalf of the National Association of Broadcasters, Application of EchoStar 
Communications Corporation, General Motors Corporation, Hughes Elecwonics Corporation, Transferors, and 
EchoStar Communications Corporation, Transferee, For Authority to Transfer Control, Federal Communications 
Commission, CS Dkt. No. 01-348 (fded Apr. 24,2002). 

Declaration of J .  Gregory Sidak on behalf of the National Association of Broadcasters, Application of EchoStar 
Communications Corporation, General Motors Corporadon, Hughes Electronics Corporation, Transferors, and 
EchoStar Communications Corporation, Transferee, For Authority to Transfer Control, Federal Communications 
Commission, CS Dkt. No. 01-348 (filed Feb. 4,2002). 

Replying Affidavit o f J .  Gregory Sidak, irmm P.LC. u, Dimfor ojTelemmmwticationr Regulation, No. 2001 No. 539 JR, 
ffigh Coun of the Republic of Ireland (filed on behalf of eircomph, Dec. 12,2001). 

Declaration of Robert W. Crandd and J. Gregory Sidak on behalf of SBC Communications Inc., In the Matter of SBC 
Petition for Expedtted Ruling that It Is Non-Dominant in Its Provision of Advanced Services and for Forbearance 
fiom Dominant Carrier Regulation of Those SeMces, Federal Communications Commission (Gled Oct. 1,2001). 

Declaratian of J .  Gregory Sidak and Hal J. Singer on behalf of The Walt Disney Company, el a i ,  In the Matter of 
NondiscSmination in the Distribution of Interactive Television Services over Cable, Notice of Inquiry, Federal 
Communications Commission, CS Dkt. No. 01-7 (fded May 11,2001). 

Expert Report of J .  Gregoqi Sidak, Arista Records, Inc. u. MPjBoard, Inc., No. 00 Civ. 4660 (S4S) (S.D.N.Y. fded 
Mar. ZM, 2001) (report on behalf of various record companies in copyright infringement litigation). 

Declaration of J. Gregory Sidak on behalf of Deutsche Telekom AG, In the Matter of VoiceStream Wireless 
Corporation and Powertel, Inc., Transferors, and Deutsche Telekom AG, Transferee, Federal Communications 
Commission, IB Dkt. No. 00-187 (filed Jan. 8, 2001). 

Foreign Government Owunershrp of American Telecommunications Companies, Heanngr b$ore the Subcommittee on 
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I. THE SERVICES THAT HWERCWE HAS SUPPLIED TO DELTACOM PURSUANT TO ITS 
PRICE LIST 

1. Hypercube’s provision of access service to DeltaCom uses several different 

components and points of connection. The charges that attend each individual call are based 

on the specific fhnctions that Hypercube performs in the course of its transport of the call. 

When an end user places a toll-free call on a CMRS carrier’s network, the call must be routed 

to the proper IXC whose 8YY customer the wireless end user seeks to reach. For the wireless 

user’s call to reach the appropriate 8YY subscriber, several functions must be performed. 

A. The Architecture of Local Access 

2 .  Hypercube provides access and database query services to enable the transport 

of toll-fiee calls placed by wireless end users over the networks of CMRS carriers with 

which Hypercube has contracts. Figure 1 illustrates the individual steps that occur when a 

call is routed through Hypercube to reach an 8YY subscriber on DeltaCom’s network.’ 

Hypercube prefers to interconnect directly with the IXC to which the 8YY traffic is 

ultimately being delivered. Indeed, Hypercube offers direct interconnection through 

individually negotiated contracts, in contrast to its indirect connections for which it charges 

rates pursuant to its price list? Direct connections are more cost effective than indirect 

connections. In addition to achieving this cost reduction, IXCs avoid the cost of the ILEC’s 

transport and switching services. Hypercube delivers about 90 percent of its wireless-initiated 

1 .  Figure 1 addresses the PSC’s question 1 in its “Issues List,” which was included as an attachment to 
the Order Establishing Procedure that the Commission filed on April 20, 2010. Question 1 states: “What 
services, if any, are being provided by Hypercube to DeltaCom (or other carriers in the call flow) and how?” 1 
address parts a and b of this same question in Part LB. Order Establishing Procedure, Attachment A, In re 
Petition of Deltacorn, Inc. for Order Determining DeltaCom, Inc. Not Liable for Access Charges of KMC Data,. 
LLC, and Hypercube Telecom, LLC, Dkt. No. 090327-TP (P.S.C. F1. Apr. 20, 2010) [hereinafter PSC Issues 
List]. 

Answer to Amended Petition of DeltaCom Inc. and Amended Counterclaim of Hypercube Telecom, 
LLC Mda KMC Data, LLC, 1 113, In re: Petition of DeltaCom, Inc. for Order Determining Deltacorn, Inc. Not 
Liable for Access Charges of KMC Data LLC, Hypercube LLC, and Hypercube Telecom, LLC, Dkt. No. 
090327 (P.S.C. F1. Nov. 23,2009) [hereinafter Hypercube Answer to First ArnendedPetition]. 

2. 
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8YY traffic in the United States to IXCs with which it is directly interconnected. Although 

Hypercube has repeatedly offered DeltaCom the opportunity to interconnect directly with 

Hypercube, DeltaCom has declined to do  SO.^ For this reason, Figure 1 illustrates the routing 

of a wireless-initiated 8YY call through indirect interconnection between DeltaCom and 

Hypercube. 

3. Id. 

c R I T E R I O  N E C 0 N 0 M I C S ,  L . L . c 
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3. When the wireless end user places the 8YY call, the CMRS canier transports 

the call to its own switch, the MTSO. Hypercube picks up the call from the MTSO, 

transports the call to Hypercube’s switch, and then performs the critical “database dip.” The 

dip is a search query by which Hypercube determines where it must transport the call! I 

understand that Hypercube does not know the identity of the IXC to which it must deliver the 

8YY call until after it has performed the dip at its own expense. Upon completing the query, 

Hypercube obtains the necessary information to transport the call either directly to the MC, 

which transports the call to the 8YY subscriber, or to an ILEC with which the correct IXC 

interconnects. As noted above, DeltaCom has chosen not to interconnect directly with 

Hypercube in Florida. Consequently, when routing a call to one of DeltaCom’s 8YY 

subscribers, Hypercube must transport the call to an ILEC interconnected with DeltaCom. 

The ILEC routes the call to DeltaCom. which then routes the call to the 8YY s~bscriber.~ The 

ILECs with which Hypercube interconnects to route 8YY traffic to DeltaCom in Florida 

include AT&T and Verizon. The terms of Hypercube’s interconnection agreements (ICAs) 

with AT&T and Verizon have been approved by the Commission under section 252 of the 

Telecommunications Act of 1996.6 The terms of the ICAs generally require Hypercube to 

pay for interconnection circuits to the ILEC and to pay for usage under certain 

circumstances. 

4. By allowing DeltaCom to access Hypercube’s switched network for the 

purpose of originating a toll-free call from a wireless end user to one of DeltaCom’s 8YY 

4. BELL COMMUNICATIONS RESEARCH, BOC NOTES ON THE LEC N E W O W  at 14-35 (1994) 
[hereinafter BOC NOTES ON THE LEC NETWORKS]. 

5 .  DeltaCom’s role in the network architecture may also be referred to as that of the Responsible 
Organization, or “RESPORG.” A RESPORG is a company designated by its 8YY customer to own and manage 
8YY database records for the customer’s toll-free number. 

6. 47 U.S.C. 6 252. 
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subscribers, Hypercube is providing switched-access service to DeltaCom. Because 

Hypercube is not directly interconnected with DeltaCom, the access service is known as 

tandem switching. 

B. The Mechanics of Access Charges 

5. Hypercube is entitled to several different types of charges for the performance 

of its tandem-switching service. Table 1 lists the various charges that accompany the steps 

described in Figure 1 .’ 

TABLE 1 : SWITCHED TRANSPORT AND QUERY CHARGES FOR WIRELESS-INITIATED 
8YY INTRASTATE CALLS ROUTED OVER HYPERCUBE’S NETWORK IN FLORIDA, 201 0 

Switched Access Rates 
Access Charge Rate Basis for Rate Assessment 

Blended Carrier Switched Access Originating $ 0.025 Per Access Minute 

8 W  Database Access Service Queries 
Access Charge Rate Basis for Rate Assessment 

Basic Query $ 0.005 Per Query 

Source: Hypercube Intrastate Access Tariff, Florida Price List No. 3, I” Revised Page 45-47 (Aug. 26, 
2006). 

6 .  For every intrastate 8YY call in Florida that is initiated on a CMRS carrier’s 

network with which Hypercube has an intercarrier contract and routed through Hypercube’s 

tandem-switched network, Hypercube assesses a blended rate for the origination of the 

7. Table 1 addresses the PSC’s Question 1.a: “Do [Hypercube’s] services fit into the regulatory 
ftamework in Florida? If so, how?’ Given that the Commission has approved the Hypercube’s price list for its 
provision of tandem-switched access service, that senrice fits into Florida’s regulatory framework. Similarly, 
Table 1 addresses the Commission’s Question 6: “Do the rates, terms, and conditions in Hypercube’s price list 
comply with applicable law? Which rates, terms, and conditions, if any apply to DeltaCom and how do they 
apply?” As DeltaCom receives service from Hypercube, the rates that Hypercube charges pursuant to its price 
list, as presented in Table 1, apply to DeltaCom. Table 1 also goes to answering the Commission’s Question 5 :  
“Did the bills rendered to DeltaCom comply with applicable law? If not, what action, if any, should the 
Commission take?” 1 am informed by Hypercube that the bills it issued to DeltaCom were issued pursuant to its 
Commission-approved price list; consequently, those bills comply with applicable law. PSC Issues List. 
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tandern access,’ which compensates Hypercube for the cost of switching and transporting the 

call from its switch to the ILEC’s or IXC’S switch. 

7. For all wireless-initiated 8YY calls routed over its network, Hypercube 

assesses a Basic Query charge, which compensates it for retrieving information, including the 

identification of the 8YY subscriber to which the call will be delivered and the routing 

information necessary to transport the call. 

8. As Figure 1 indicates, the individual rate components that Hypercube charges 

for each element of service delivered correspond to the diagram as follows. When Hypercube 

picks up a call from the MTSO, it incurs a cost for carrying the call on its tandem network; 

thus, it assesses the Blended Carrier Switched Access Originating charge. Next, it performs 

the database dip and thus assesses the Basic Query Charge. Then, Hypercube transports the 

call from its switch to the relevant ILEC or IXC switch. I am informed by Hypercube that the 

average duration of a wireless-initiated 8YY call carried on Hypercube’s network in Florida 

is minutes. 

C. A Typical Transaction Between a CMRS Carrier, Hypercube, and an IXC 

9. Although the charges will vary by individual call on the basis of duration and 

length of transport, a transaction between a CMRS carrier, Hypercube, and an IXC might 

plausibly be described as follows: a wireless end user places a call from Tampa, where 

Hypercube has a switch, over T-Mobile’s network to Office Depot, based in Boca Raton, to 

order office supplies from the company’s catalogue. The call lasts minutes, including the 

time that the caller is placed on hold. The call is transported from T-Mobile’s MTSO, where 

Hypercube picks it up, to Hypercube’s own switch in Tampa. Therefore, Hypercube’s total 

8. Hypercube’s blended rates for switched access include the costs of switching and transport. 
Hypercube Intrastate Access Tariff, Florida Price List No. 3, 1st Revised Page 46 (Aug. 26,2006). 

c R I T E  R I O  N E C 0 N 0 M I  C S ,  L .  L .  c .  
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charge to DeltaCom for this call is =. The ILEC with which DeltaCom directly 

interconnects charges DeltaCom for its own provision of services. 

10. Hypercube engages in this type of transaction with many IXCs in Florida. 

With respect to the majority of its IXC customers, excluding only DeltaCom, Level 3, and 

Excel (which also have refused to pay Hypercube’s tariffed charges for transport, database 

query, and switching of 8YY calls in other states), Hypercube has had no cause to file 

complaints for nonpayment of services rendered. Combined, DeltaCom, Level 3, and Excel 

received less than 10 percent of the total amount of 8YY traffic that Hypercube delivered in 

Florida in 2009. Put differently, Hypercube received payment for over 90 percent of the 8YY 

traffic it delivered in Florida in 2009. Table 2 lists the total minutes of 8YY traffic that 

Hypercube transported in 2009 for each of the IXCs which Hypercube serves. 

c R I T E  R I O  N E C 0 N 0 M I C S ,  L .  I,. C . 
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TABLE 2: TOTAL MINUTES OF WIRELESS-INITIATED 8YY TRAFFIC TRANSPORTED BY 
HVERCUBE IN FLORIDA, JAN. 2009 - DEC. 2009 

1_ I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

L 
I I  
I 
I 
I 
I 
I 
I 
I 
I 
I. 

Source: Hypercube confidential and proprietary data, 

11. TEE RELEVANT FRAMEWORK OF FEDERAL AND STATE REGULATION OF CLEC 
ACCESS RATES FOR 8 w  CALLS 

11. Regulation of both CMRS and CLEC access rates are at the core of this 

dispute between Hypercube and DeltaCom. The deregulation of wireless has had the 

incidental effect of preventing CMRS carriers from filing tariffs to collect compensation 

&om IXCs for 8YY calls initiated on their wireless networks. Obviously, the inability of 

CMRS carriers to recover costs of access by tariff did not make those costs disappear. 

Understandably, this inability on the part of wireless carriers to charge IXCs tariffed rates for 

the provision of local access and transport of 8YY calls stimulated demand among wireless 

carriers to use CLECs to provide tandem-switching services to reduce the extent of the 

uncompensated portion of the cost of transporting 8YY calls to IXCs. 

12. Hypercube is one such supplier of tandem switching. In conformity with both 

FCC and PSC regulations, Hypercube provides DeltaCom service for the delivery of 8YY 

intrastate calls pursuant to its price list. As a matter of Florida public utility law, DeltaCom is 

c R I T E  R 1 0  N E C 0 N 0 M I C S ,  L .  L .  c .  
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obliged to make, and Hypercube is entitled to receive, payment for provision of those 

intrastate services. 

A. Regulatory Policies That Prevent Wireless Carriers from Directly Recovering 
the Costs of Delivering 8YY Calls Originating on Their Networks 

13. Current telecommunications law is not technology-neutral with respect to 

compensation for the provision of access services for toll-free calls. Although CMRS 

providers and LECs are entitled to compensation for use of their networks, CMRS carriers 

face a different regulatory regime than do wireline CLECs. Unlike competitive LECs, CMRS 

carriers are not entitled to file tariffs for services. In the context of 8YY calling, this 

regulatory nuance has the incidental effect of preventing a CMRS carrier from billing tariffed 

rates to an IXC for the costs incurred to deliver a toll-free call to the IXC’s switch. If a 

CMRS carrier receives any compensation for the origination of an 8YY call, it is through a 

privately negotiated contract with the MC. 

1. Although CMRS Carriers Incur Costs for 8YY Calls Originating on Their 
Wireless Networks, an Artifact of Deregulation Prevents Them from 
Recovering Those Costs by Charging Tariffed Rates to the IXCs That 
Benefit From, and Whose 8 W  Subscribers Cause, Those Costs 

In its Second Report and Order on the regulatory treatment of mobile 

services, released in 1994, the FCC announced that it would henceforth “forbear from 

14. 

requiring or permitting tariffs for interstate service offered directly by CMRS providers to 

their  customer^."^ The reasoning that the agency gave for undertaking this forbearance was 

that, unlike the CLEC market, the market for wireless access was highly competitive.” 

Consequently, “access tariffs seem[ed] unnecessary.”” 

9. Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of 
Mobile Services, Second Report and Order, GN Dkt. No. 93-252, 9 F.C.C. Rcd. 1,411, 1,480 7 179 (1994) 
(emphasis added). 

10. Id. 
11. Id, 

c R I T E R I O  N E C 0 N 0 M I C S , L . L . C . 
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15. In its declaratory ruling in response to petitions filed by Sprint PCS and the 

old AT&T, the FCC further clarified in 2002 that, although it did not oppose a CMRS 

carrier’s right to “seek to collect access charges,” it rejected the proposition that a CMRS 

carrier may use a tariff to   unilateral^ impose such charges on [an IXC].”’z The FCC 

observed that, in addition to there being sufficient competition among CMRS providers, 

another factor influencing its decision to compel detariffing of wireless services was the fact 

that, “since the advent of commercial wireless service . . . CMRS Carriers have charged their 

end users both to make and receive calls.”” Relative to market conditions in 2010, this fact 

was a more persuasive consideration when the FCC issued its Second Report and Order in 

1994 and even when it released its declaratory ruling on CMRS access charges in 2002. Over 

the past decade, however, the average revenue per minute of use for wireless subscriptions 

has fallen, such that CMRS carriers are less able today simply to absorb the cost of supplying 

originating access for toll-fiee calls.14 Moreover, in a competitive market an increase in 

margnal cost is passed on by all firms to their customers in the form of higher prices.” 

Consequently, if private negotiations between the CMRS carrier and the IXC founder on the 

question of cost recovery for the provision of originating access, then the CMRS carrier will 

be forced to embed the cost of originating access into a higher price charged to end users for 

their subscriptions to wireless service, 

12. Petitions of Sprint PCS and AT&T Cop. for Declaratory Ruling Regarding CMRS Access Charges, 
17 F.C.C. Rcd. 13,192, 13,196 7 8 (2002) (Declaratory Ruling) (emphasis in the original) [hereinafter 2002 
Sprint PCS/AT&T C o p .  Declaratory Ruling]. 

13. Id. at 13,1987 14. 
14. In Part 111, I analyze the growth in demand for wireless access and the implications of that growth 

for the demand for 8YY calls. 
15 .  See, e.g., Gregory Werden, Luke Froeb & Steven Tschantz, The Effects of Merger Eflciencies on 

Consumers of DLfferentiated Products, 1 EUR. COMPETlTlON J. 245 (2005); Adriaan ten Kate & Gunnar Niels, 
To What Extent Are Cost Savings Passed On to Consumers? An  Oligopoly Approach, 20 EUR. J.L. & ECON. 323 
(2005). 

c R 1 T E R I O  N E C 0 N 0 M I C S , L . L . c 
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2. When a Cost Is Evaded by the End User or Carrier That Causes It, a 
Negative Externality Results That Reduces Economic Efficiency and Harms 
the Public Interest 

16. The current regime of access charges for 8YY calls originating on wireless 

networks creates a classic opportunity, as DeltaCom’s behavior illustrates, for a negative 

externality to arise. An externality is an “[alction by either a producer or a consumer which 

affects other producers or consumers, but is not accounted for in the market price.”’6 

Negative externalities occur when one party takes costly actions for which it can avoid the 

obligation to pay. The cost, consequently, falls on another party. Negative externalities are 

inefficient because they misalign the incentives of both parties-the cost causer and the cost 

bearer. The cost causer has the incentive to consume excessive amounts of the “free” 

resource, regardless of its true cost to society to produce. The cost bearer has the incentive to 

invest too little in the production of the “free” resource because it cannot capture for itself the 

benefits of such investment. The results are deadweight loss in allocative and dynamic 

efficiency and a diminution in total consumer welfare. 

17. Toll-free calling creates a negative externality because the primary 

beneficiaries of 8YY calling-the 8YY subscribers-do not bear the full cost of the 8YY 

calls they receive if the IXCs from which they procure 8YY service are permitted to refuse to 

compensate CMRS carriers for the cost of canying the calls. In this case, the cost is 

ultimately borne by CMRS subscribers because the wireless market is competitive. If, 

contrary to the current regulatory regime, CMRS carriers were permitted to bill IXCs for the 

costs of originating 8YY calls, IXCs would pass some or all of that cost onto their 8YY 

subscribers, depending on the intensity of competition among suppliers of 8YY service. This 

16. ROBERT S. PINDYCK &DANIEL L. RUBMFELD, MICROECONOMICS 642 (6th ed. 2005). 

c R I T E R I O  N E C 0 N 0 M 1 C S .  L .  L .  C 
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alternative regulatory regime would eliminate the negative externality by forcing the 

beneficiaries of toll-free calling to bear a proportionate share of the cost that they cause. 

18. But that alternative regulatory regime does not exist. It is merely a 

hypothetical to help explain why the mandatory detariffing of wireless has led to a curious 

market failure with respect to toll-free calls. Because wireless service providers are not 

permitted to bill IXCs for the costs of initiating 8YY calls (outside privately negotiated 

agreements), wireless carriers must pass their increased costs onto their own wireless 

subscribers. However, given that the nature of a toll-free call is that it is “free” on a per 

minute basis to the end user making the call, CMRS carriers lack the ability to c h a r g e  

specifically and incrementally-the callers who actually make 8YY calls. Instead, CMRS 

carriers must charge all of their wireless customers higher prices in an indiscriminate manner 

that is neither specific nor incremental with respect to the benefits of, and cost causation 

associated with, the making of 8YY calls. Forcing wireless end users who do not make use of 

toll-free calling to bear the cost of 8YY calling is inefficient. This subset of wireless end 

users contains neither beneficiaries nor cost causers of 8YY services originating on wireless 

networks. 

3. DeltaCorn’s Withholding of Payment to Hypercube Corresponds to 
DeltaCorn’s Unexplained Addition of Approximately Million Minutes 
of Use of Hypercube’s Network to Deliver Wireless-Initiated 8 W  Calls in 
Florida After It Reported to Hypercube an Implausibly High Rate of 100- 
Percent Interstate Usage 

The empirical evidence indicates that DeltaCom’s withholding of payment to 

Hypercube corresponds to an upsurge of approximately million total minutes of use over 

the period spanning October 2007 to December 2009,” after DeltaCom reported 100 

19. 

17. I performed the following analyses based on the monthly billing data from January 2006 to 
December 2009. 

c R I T E  R I O  N E C 0 N 0 M I C S ,  L .  L .  C .  
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percentage of interstate use (PIU) to Hypercube. Using Hypercube proprietary billing data 

and raw call data, I show in this Part both that the upsurge of Deltacorn’s total minutes of 

use is unexplained by the industrial demand factors and that its reported 100-percent PW is 

implausibly high. Because interstate rates are significantly lower than intrastate rates of use, 

Deltacorn’s reporting of a 100-percent PIU is consistent with a fraudulent attempt to reduce 

its expected legal liability for refusing to pay the access rates that Hypercube charges 

pursuant to its price list. 

20. Figure 2 depicts the monthly intrastate minutes of use corresponding to 

wireless-initiated 8YY traffic that Hypercube transported for DeltaCom, Excel, Level 3, the 

IXC with , and all the IXCs except for the 

non-paying ones from January 2006 through December 2009.’* Note that because the volume 

of traffic transported for DeltaCom, Level 3, and Excel is relatively small, I used a secondary 

axis on the right side of Figure 2 with a smaller scale for these three IXCs. Figure 2 reveals at 

least three interesting patterns: (1- IXC customer of Hypercube, m, and all 

the IXCs aggregated except for the non-paying ones exhibited robust increasing consumption 

C R I T E R I O  N E C 0 N 0 M I C S ,  L. L .  C 
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of wireless-initiated 8YY minutes in Florida through the first half of 2009, even though the 

recent recession had started by the end of 2007; (2) after DeltaCom reported a 100-percent 

PIU to Hypercube for its wireless-initiated 8YY intrastate transportation services in October 

2007, DeltaCom, Level 3, and Excel all experienced a significant increase in their 

consumption of wireless-initiated 8YY intrastate minutes of use relative to their own trends 

of past growth; and (3) before the overall consumption of wireless-initiated 8YY minutes in 

Florida began to decrease in the second half of 2009, both Level 3 and Excel experienced 

abrupt declines in their wireless-initiated 8YY intrastate minutes of use that offset their 

increased consumption after they ceased to pay Hypercube. 

C R I T E  R I O  hi E C 0 N 0 M I C S ,  L .  I , .  C 
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FIGURE 2: SELECTED IXCS’ INTRASTATE MINUTES OF WIRELESS-INITIATED 
8YY TRAFFIC TRANSPORTED BY HYPERCUBE IN FLORIDA, 

JAN. 2006 - DEC. 2009 

Source: Hypercube confidential and proprietary data 

a. IXC Demand for 8YY Intrastate Minutes of Use in Florida 

It is possible that the volume of 8YY traffic depends on overall economic 

activity. Figure 3 depicts the link between the change of Florida employment and the 

wireless-initiated 8YY intrastate traffic that Hypercube transported in Florida from January 

2006 through December 2009 for all its IXC customers except the three non-paying IXCs. To 

detect more clearly the correlation between 8YY minutes of use and the macroeconomic 

variable, the year-on-year percentage change of the Florida employment is shown with a six- 

month lag. It is curious that the intrastate minutes of use increased from the beginning of 

2006 through the second quarter of 2009 (that is, through the early part of the recent 

21. 

c R I T E  R I O  N E C 0 N 0 M I C S ,  L .  L .  c 
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recession), which makes the growth in the intrastate minutes of use difficult to link to the 

macroeconomic variable, even considering lag effects. 

FIGURE 3: WIRELESS-INITIATED 8YY INTRASTATE TRAFFIC TRANSPORTED BY 
HYPERCUBE IN FLORIDA VERSUS EMPLOYMENT GROWTH, 

JAN. 2006 - DEC. 2009 

Sources: Hypercube confidential and proprietary data; Bureau of Labor Statistics, 
http://www.bls.gov/data/. 

22. Without further information on the overall increase of wireless-initiated 8W 

intrastate minutes of use in Florida fiom the beginning of 2006 through the end of the second 

quarter of 2009, a simple potential explanation is that the traffic associated with wireless- 

initiated 8YY intrastate calls on Hypercube’s network consistently increased during this 

period. Considering the effect of the recession during a later part of the sample, I performed 

the following empirical analysis of the demand for wireless-initiated 8YY intrastate service 

C R I T E R I O N  E C O N O M I C S ,  L . L . C .  
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in Florida for two sample periods-a full sample from January 2006 to December 2009 and a 

subsample, starting from November 2007, that covers the recession period: 

8YYMOU, = a + /3 Demand Indicator! + e, [I1 

where, 

8YY MOUt - - wireless-initiated 8YY intrastate minutes of use 
for all IXCs, served by Hypercube except Excel, Level 
3, and DeltaCom in Florida in month t (in millions) 

Demand Indicator, = the year-on-year percentage change of Florida 
employment or the year-on-year growth of national 
retail sales index in month t (in percent) with a 12- 
month lag 

the residual - - e, 

In Equation [I], I regressed the wireless-initiated 8YY intrastate minutes of use for all IXCs 

(except Level 3, Excel, and DeltaCom) served by Hypercube in Florida on the demand 

factors related to wireless-initiated 8YY service. Intuitively, any macroeconomic factors 

indicating market demand in Florida will have an effect on the total wireless-initiated 8YY 

intrastate minutes of use provided by Hypercube. 

23. Table 3 reports two alternative specifications of the demand model in each 

sample period. The explanatory variable in columns (1) and (3) is the year-on-year 

percentage change of Florida employment. The explanatory variable in columns (2) and (4) is 

the percentage growth of the national retail sales index. The demand model results show that 

Hypercube’s wireless-initiated 8YY intrastate minutes of use in Florida are nor explained by 

c R 1 T E R I O  N E C 0 N 0 M 1 C S ,  L .  L ,  C 
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either of these the macroeconomic variables. The coefficients in regressions of both samples 

bear the wrong sign and are statistically significant in all four  specification^.^' 

TABLE 3: DEMAND MODEL FOR WIRELESS-INITIATED 8YY INTRASTATE 
MINUTES OF USE PROVIDED BY HYPERCUBE IN FLORIDA, 

JAN. 2006 - DEC. 2009 

I 
rn rn rn rn 

~ 

Sources: Hypercube confidential and proprietary data; Bureau of Labor Statistics, 
http://www.bls.gov/datai; Global Insight, United States Economic Data 

Note: *** Indicates that the coefficient is significant at the I percent level. 

b. Deltacorn’s Unexplained Additional Minutes of Use of 
Hypercube’s Network to Deliver Wireless-Initiated 8YY Intrastate 
Calls in Florida 

24. Given the unexplained nature of the wireless-initiated 8YY intrastate traffic 

that Hypercube transported in Florida from 2006 through 2009, 1 took the total 8YY 

intrastate minutes of use of all paying IXCs as a given industry level of the consumption of 

wireless-initiated 8YY intrastate traffic and as a reference level to DeltaCom’s consumption. 

In Figure 4, I plotted the industry’s wireless-initiated 8YY intrastate minutes of use versus 

DeltaCom’s wireless-initiated 8YY intrastate minutes of use. The vertical line shows the 

19. Because the correlation between the two explanatory vanables exceeds 80 percent, I did not include 
them simultaneously in the model due to multicolinearity concerns. 
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critical point in October 2007 when DeltaCom reported a PIU of 100 percent, which 

Hypercube disputed. 

FIGURE 4: INDUSTRY’S MINUTES OF USE FOR WIRELESS-INITIATED 8YY INTRASTATE 
CALLS SERVED BY HYPERCUBE IN FLORIDA VERSUS DELTACOM’S 

MINUTES OF USE, JAN. 2006 - DEC. 2009 

Source: Hypercube confidential and proprietaq data 

25. Figure 4 shows that the pattern of DeltaCom’s 8YY intrastate traffic over 

Hypercube’s network in Florida followed the pattern of traffic for the overall industry from 

January 2006 through September 2007. However, after DeltaCom reported an implausible 

100-percent PIU to Hypercube in October 2007, the volume of DeltaCom’s minutes of use 
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for wireless-initiated 8YY intrastate calls grew significantly, relative to its own previous 

consumption. At its peak in March 2009, the volume of DeltaCom’s wireless-initiated 8YY 

intrastate traffic on Hypercube’s network in Florida was - DeltaCom’s 

largest monthly volume for the period ending in September 2007, before it began to report a 

100-percent PIU. 

26. To test whether DeltaCom’s consumption as a percentage of the industry’s 

consumption of intrastate 8YY traffic changed in the two sub-periods, I ran a regression of 

DeltaCom’s consumption using the total consumption of 8YY intrastate traffic of all IXCs 

except for the non-paying ones in Florida as the independent variable and performed a break 

test. A break test is an intellectually rigorous methodology that had been widely applied in 

economic empirical research to analyze differences over two or more subsamples.20 

Essentially, the regression specifies that the value of the coefficient on an independent 

variable could change across different subsamples and thereby allows one to test whether that 

change is statistically significant. The regression includes the interactions of the independent 

variables with the dummy variable that represents each subsample: 

[2] 
Industry’s MOU, * Dz,, + e, 

where. 

DeltaCom’s MOU, = abefOre DI,, + Dz,, +&fore Industry’s MOU, * DI, ,  + Porte, 

the wireless-initiated 8YY intrastate minutes of 
use for DeltaCom, served by Hypercube in Florida in 
month t (in millions) 

the wireless-initiated 8YY intrastate minutes of use 

- DeltaCom’s MOU, - 

- Industry’s MOU, - 

20. See, e.g., Timothy Vogelsang, Wald-Type Tests for Detecting Breaks in the Trend Function of a 
Dynamic Time Series 13 ECONOMFTRIC THEORY 818 (1997); see also Robert F. Engle, Wald, Likelihood Ratio. 
and Lagrange Multiplier Tests in Econometrics, 2 HANDBOOK OF ECONOMETRICS 796 (Zvi Griliches & Michael 
D. Intriligator e&., 1984). 
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by all IXCs, except the non-paying ones, served by 
Hypercube in Florida in month t (in millions) 

the dummy variable taking a value of 1 if t corresponds 
to the subsample before DeltaCom’s began to report 
100-percent PIU and a value of 0 otherwise 

= 

- - the dummy variable taking a value of 1 if t corresponds 
to the subsample after DeltaCom’s began to report 100- 
percent PIU and a value of 0 otherwise 

- - the residual el 

Table 4 reports the results of this regression. 

TABLE 4: RESULTS OF THE BREAK TEST OF DELTACOM’S WIRELESS-INITIATED INTRASTATE 
M ~ U T E S  OF USE AS A FUNCTION OF THE INDUSTRY’S WIRELESS-INITIATED 

8YY INTRASTATE MINUTES OF USE, JAN. 2006 - OCT. 2007 

Source: Hypercube confidential and proprietary data 

C R I T E  R I  0 N E C 0 N 0 M I C  S ,  L .  L .  C .  
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Note: *** Indicates that the coefficient is significant at the 1-percent level; ** indicates 
that the change in the coefficient across two subsamples is significant at the 5- 
percent level. 

27. The interpretation of the coefficient on the industry’s wireless-initiated 8YY 

intrastate minutes of use is that DeltaCom is estimated to have 2.4 percent and 7.2 percent of 

total wireless-initiated 8 W  intrastate volume for all IXCs (except itself and other non- 

paying IXCs) served by Hypercube in Florida before and after it began to report 100-percent 

PIU in October 2007. DeltaCom’s consumption of minutes of use on Hypercube’s network in 

Florida as a percentage of the industry’s consumption-increased at a 5-percent level of 

statistical significance, as shown in the last line of Table 4. 

28. I derived the unexplained increase in DeltaCom’s wireless-initiated 8YY 

intrastate minutes of use, which is the difference between DeltaCom’s minutes of use (the 

solid line in Figure 5) and its predicted minutes of use (the dashed line) using the regression 

result in Column (1) of Table 4, which is based on the DeltaCom’s wireless-initiated 8 W  

intrastate minutes of use before it began to report a 100-percent PIU. 

c R I T  E R I O N  E C 0 N 0 M I  C S ,  L .  L .  C .  
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29. Considering the abnormal change in DeltaCom's reported PIU in October 

2007 and the absence of information about the actual PIU, the unexplained intrastate minutes 

of use then amounted to percent of the total wireless-initiated 

8YY intrastate minutes of use by all of Hypercube's paying IXC customers from October 

2007 to December 2009. 

million minutes, or 

c. Deltacorn's Reported 100-Percent PIU to Hypercube in Florida 
Starting in October 2007 Is Not Factually Plausible 

30. In October 2007, DeltaCom started reporting a 100-percent PIU to Hypercube. 

After Hypercube asked for a traffic study from DeltaCom to support the 100-percent reported 

c R I T E  R I O  N E C 0 N 0 M I C S ,  L .  L .  c 



Docket No. 090327 
Expert Report J.  Gregory Sidak 

Exhibit- JGS-2, Page 28 of 87 

rate-which DeltaCom failed to provide”--Hypercube continued to assign the default rate 

of 50-percent PIU for the wireless-initiated 8YY traffic that Hypercube transported for 

DeltaCom. To determine whether DeltaCom’s reported PIU is plausible, I analyzed 

proprietary Hypercube call data from April 2005 through December 2009. I found that the 

100-percent PIU is not factually plausible by any reasonable assessment. 

31. First, I identified DeltaCom’s top customers in Florida from April 2005 to 

December 2009,22 which I define as the 8YY numbers that consumed the largest number of 

minutes of use within each month. I pulled DeltaCom’s top 10 customers in Florida within 

each month during the whole sample period and generated a list of 41 unique 8YY numbers 

as DeltaCom’s top customers in Florida. The destinations of those 8YY numbers reveal that 

DeltaCom’s customers were heavily concentrated in banking and Florida state-government 

agencies. As Figure 6 shows, nearly half of DeltaCom’s customer base consisted of 

government agencies. 

21. 
22. 

Hypercube Answer IO First Amended Petition 7 128. 
Hypercube proprietary 8YY call data in Florida provide daily wireless-originated minutes of use and 

call counts for each 8YY number that Hypercube transported for each IXC that were originated within Florida, 
The sample period ranges from April 2005 to December 2009. 

c R I T E  R I O  N E C 0 N 0 M 1 C S .  L .  L .  C 



Docket No. 090327 
Expert Report J. Gregory Sidak 

Exhibit- JGS-2, Page 29 of 87 

FIGURE 6:  BUSINESS CATEGORIES OF DELTACOM’S TOP 10 CUSTOMERS 
IN FLORIDA, APR. 2005 -DEc. 2009 

Source: HyQercube confidential and proprietiuy data. 

32. In Figure 7, I show the new additions to DeltaCom’s top ten customers-any 

top customer within a particular month that did not appear as a top customer in any previous 

month-in the months before and after October 2007. The additions to Deltacorn’s top 

customers after October 2007, when DeltaCom reported a 100-percent PIU to Hypercube, 

were even more highly concentrated in government agencies. 

c R I T E  R I O  N E C 0 N 0 M 1 C S ,  L .  L .  c .  
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COM’S CUSTOMERS THAT ENTERED 
THE TOP 10 IN FLORIDA, MAY 2005 - DEC. 2009 

- 
Source: Hypercube confidential and proprietary data. 

33. A major characteristic of government agency customers in terms of call 

transportation is that the locations of call termination of government agencies are most likely 

to be in Florida, although private businesses often arrange their call centers in less populated 

states to obtain lower interstate tariff rates. Thus, it is reasonable to use the wireless-initiated 

8YY minutes of use on the 18 numbers identified in Figure 6 and listed in Table 5 as a lower 

bound for intrastate traffic. Table 5 shows the destinations of the 18 8YY numbers that are 

associated with government agencies located in Florida. 

c R I T E R I O  N E C 0 N 0 M 1 C S ,  L .  L .  c . 
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TABLE 5: GOVERNMENT AGENCIES INCLUDED m DELTACOM’S 
TOP 10 CUSTOMERS IN FLORIDA, APR. 2005 - DEC. 2009 

34. I then aggregated the wireless-initiated 8 W  minutes of use on those 18 

numbers by state (Florida) and month. Figure 8 shows that over the entire period from April 

2005 to December 2009, the minimum percentage of monthly intrastate minutes of use for 

DeltaCom in Florida-as measured by the traffic transported to the Florida government 

agencies listed above-ranged from 9 percent to 63 percent. Put differently, at least for those 

8YY numbers, the traffic that Hypercube transported for DeltaCom was not all interstate 

traffic, as DeltaCom’s 100-percent Pnl rate implies. For October 2007, the minutes of use 

transported to Florida government agencies corresponds to an upper-bound of at most 49 

percent for DeltaCom’s PIU. These results indicate that DeltaCom could not plausibly have 
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had a PIU of 100 percent in any month, including October 2007, because the minutes of 

intrastate use never fell below 9 percent of the total minutes of use. 

.FIGURE 8: PERCENTAGES OF 8YY CALL TRAFFIC TRANSPORTED TO 
GOVERNMENT NUMBERS FOR DELTACOM IN FLORIDA, 

APR. 2005 - DEC. 2009 

Source: Hypercube confidential and proprietary data 

4. The FCC’s Earlier Analysis of 8YY Calls from Competitively Supplied 
Payphones Correctly Articulated the Externality Framework, Useful by 
Analogy in This Case, That the IXC’s 8YY Subscriber Is the Primary 
Economic Beneficiary and Cost Causer of the Local Access Senices Being 
Consumed 

The FCC first considered the proper compensation for a carrier originating an 

8YY call in a competitive telecommunications market in 1996 in its Pay Telephone First 

Report and Order.*’ That report sought to “establish a plan to ensure fair compensation for 

35. 

23. The Pay Telephone Reclassification and Compensation Provisions of the Telecommunications Act 
of 1996, First Report and Order, CC Dkt. No. 96-128, 1 I F.C.C. Red. 20,541 ( I  996). 
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‘each and every completed intrastate and interstate call using [a] payph~ne.””~ In addressing 

the payment to a payphone provider for originating an 8YY call, the FCC considered the 

argument that, because nearly all telephone customers use payphones at some time, all 

telephone customers should cover the per-call cost of this service through the monthly 

subscriber line charge (SLC) on their own residential or business lines? 

36. In its 1996 order, however, the FCC rejected the assertion that a per-call cost 

should be passed on to all telephone customers. The agency reasoned that “raising the SLC 

for this purpose would be contrary to the goals of the Act, because these payments would not 

be borne by either theprimaty economic beneJiciaty of payphone calls or the cost causer.’126 

The FCC thereby concluded that the facilities-based carrier should pay the payphone service 

provider (PSP) on a per-call basis, so that the primary economic beneficiary also incurs the 

costs of toll-free calls. The Pay Telephone First Report and Order further noted that this 

system provides “camers the broadest latitude on how to recover the costs of payphone 

compensation, whether through increased rates to all or particular customers, through direct 

charges to . . . subscriber 800 customers, or through contractual agreements with individual 

customers.”27 

37. The FCC’s economic reasoning applies equally to 8YY calls originating from 

cell phones: an IXC should remit payments to a CLEC so that the primary economic 

beneficiary in an 8YY call also incurs the costs it causes. If, instead, a CLEC could not 

recover its costs from 8YY calls from either the caller or the IXC, then all the CLEC’s 

customers would indirectly bear the costs of these calls either through reduced network 

24. 
25. 
26. 
27. 

Id. at 20,543 7 1 (quoting 47 U.S.C. $276@)(l)(A)) 
Id. at 20,583 7 81. 
Id. at 20,585 1 8 5  (emphasis added). 
Id. at 20,704 7 341. 
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investment or increased costs for other services. Similarly, the indirect costs paid by cell 

phone users for 8YY service resemble a subscriber “line” charge on wireless access 

subscriptions because these costs would fall upon customers regardless of whether they use 

the service that generates them. 

5. The Rates That Hypercube Charges Pursuant to Its Price List Legitimately 
Permit the Partial Recovery of the Costs of Providing Access for 8YY Calls 
That Are Initiated on Wireless Networks 

The policy decision to detariff wireless was not a policy decision to frustrate 

the fair and efficient recovery of the costs of providing access and transport for calls initiated 

on wireless networks. Hypercube, as a CLEC, is entitled to charge-and collect-the rates it 

charges pursuant to its price list for its services. By contracting with Hypercube, a CMRS 

carrier may legitimately transfer to Hypercube some of the burden of delivering an 8YY call 

to the appropriate IXC. Because Hypercube takes over a portion of the switching and 

transport functions, some of the costs that the CMRS carrier avoids it otherwise would incur 

when an 8YY call is initiated on its network. Hypercube performs a legitimate service by 

routing the call and increasing the efficiency of transport. Hypercube’s performance of these 

functions mitigates the negative externality that arose as an unintended consequence of the 

compulsory detariffing of CMRS service in 1994. 

38. 

39. From an economic point of view, DeltaCom should be indifferent to how 

Hypercube chooses to use or disburse its revenues. DeltaCom characterizes the access fees 

that Hypercube pays as part of its contractual obligation to a CMRS carrier with which 

Hypercube has a commercial contract as a “‘kick back’ of access charges.”” The Compact 

28. First Amended Petition of Deltacorn, Inc. for Order Determining Deltacorn, Inc. Not Liable for 
Access Charges of KMC Data, LLC and Hypercube Telecom, LLC, 7 3, In re Deltacorn Inc., v. Kh4C Data 
LLC and Hypercube Telecom, LLC, Dkt. No. 090327-TP (P.S.C. FI. Oct. 23, 2009) [hereinafter DeNaCom 
First Amended Petition]. 
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Oxford English Dictionary defines a kickback as “an illicit payment made to someone who 

has facilitated a transaction or app~intment.”’~ DeltaCom’s pejorative characterization is 

both inaccurate, given that the Commission has approved Hypercube’s rates as just and 

reasonable, and economically irrelevant. 

40. Were Hypercube to distribute its revenues differently-for example, by 

allocating a certain percentage of the rates it collected pursuant to its price list to charity- 

DeltaCom would continue to be obligated under Florida public utility law to pay 

Hypercube’s charges for the service that it provides DeltaCom. Moreover, under such 

circumstances, DeltaCom would have no case for claiming that Hypercube was dealing out 

unlawful kickbacks. How Hypercube deploys the funds received from the rates that it is 

entitled to collect pursuant to its price list for the services that it provides has no bearing on 

the legitimacy of those charges or the legal obligation of DeltaCom to pay them. It therefore 

seems apparent that DeltaCom’s complaint rests on its desire to continue to exploit for its 

own financial gain-at the expense of network investment and consumer welfar-the 

externality that has arisen as an unintended consequence of the mandatory detariffing of 

wireless services. 

B. The Federal Communications Commission’s Tariff Benchmark System for 
CLEC Access Rates 

41. The FCC’s CLEC tariff benchmark system, adopted in 2001 in the Seventh 

Report and Order and Further Notice of Proposed Rulemaking in its reform of access 

29. COMPACT OXFORD ENGLISH DICTIONARY, http://www.askoxford.com/?view=uk (emphasis added) 

c R I T E  R 1 0  N E C 0 N 0 M I C S ,  L .  L .  c . 
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charges imposed by CLECs, is a comprehensive system of tariffing that was designed to 

embody simplicity and tran~parency.~‘ 

1. EwPustNegotiation of Liabilities Owed Pursuant to Approved Tariffs Is 
Costly and Inefficient 

The FCC has specified that CLEC access rates conforming to its tariff rules 

are “presumed to be just and reasonable.”” During rate negotiations and “if the parties 

cannot agree, the CLEC must charge the IXC the appropriate benchmark rate.”” This 

requirement reduces uncertainty ex ante. The upper bound on the rate that an IXC can expect 

to pay a CLEC with which it has not negotiated an alternative rate is known with certainty to 

both the IXC and the CLEC. Allowing for the IXC to renegotiate this rate ex post, through 

litigation or the threat of litigation to dispute liability for access services already consumed, 

would undermine that ex ante certainty. 

42. 

43. Indeed, the FCC adopted the Seventh Report and Order in 2001 in large part 

to reduce costly litigation and its potentially deleterious effect on innovation by CLECs: 

The uncertainty of litigation has created substantial financial uncertainty for parties 
on both sides of the dispute. This uncertainty, in turn, poses a significant threat to the 
continued development of local-service competition, and it may dampen CLEC 
innovation and the development of new product offerings.” 

Ex post changes to the established rates distort incentives for investment and innovation for 

both the CLEC and the LXC for which the CLEC provides services. The threat of litigation by 

the MC creates uncertainty over the return that the CLEC can expect to earn on an 

investment to expand its network or introduce an innovative service. Consequently, the 

CLEC will require a higher rate of return for any investment and undertake marginally fewer 

30. Access Charge Reform, Reform of Access Charges Imposed by Competitive Local Exchange 
Caniers, Seventh Report and Order, CC Dkt. No. 96-262, 16 F.C.C. Rcd. 9,923 (2001) [hereinafter Seventh 
Report and Order]. 

31. Id. at 9,925 7 3 .  
32. Id. 
33. Id. at 9,932 7 23 (citation omitted) 

c R I T  E R 1 0  N E C 0 N 0 hi I C S ,  L .  L .  C . 
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investments At the same time, if the IXC expects to derive the benefit of network 

investments made by the CLEC without needing to pay the CLEC the oppomnity cost of 

such use, then the IXC will have less incentive to make, or share in, the sunk investments in 

the complementary network infrastructure that its own services require. This retardation of 

investment by both the CLEC and the IXC reduces consumer welfare. 

2. The Tariff Benchmark System Promulgated Under the CLECAccess 
Reform Order Was Adopted to Reduce Administrative Costs and Promote 
the Ubiquity and Seamlessness of the Telecommunications Network 

In the introduction to its Seventh Report and Order on CLEC access reform, 

the FCC stated its intention to “provide a bright line rule that permits a simple determination 

as to whether CLEC access charges are just and reasonable and, at the same time, will enable 

both sellers and purchasers of CLEC access services to avail themselves of the convenience 

of a tariffed service ~ffering.”~’ To prevent regulatory arbitrage and to promote competition 

in the market for CLEC access, the FCC adopted a simple, uniform rate system that consisted 

of a designated benchmark rate for interstate services. Rates at or below the benchmark are 

considered reasonable, and rates above it are detariffed. 

44. 

45. The simplicity of the FCC’s tariff benchmark system promotes uniformity 

among rates and transparency in billing for CLEC access. The comprehensive applicability 

of the benchmark obviates litigation to determine the reasonableness of individual rates after 

services have already been supplied and consumed. Given that, “[h]istorically, ILEC access 

charges have been the product of an extensive regulatory process by which an incumbent’s 

costs are subject to detailed accounting  requirement^,"^^ the FCC was “reluctant to impose 

34. 

35. 

See, e.g., PAUL A. SAMUELSON & WILLIAM D. NORDHAUS, ECONOMICS 425 (16th ed. Irwin 

Seventh Report and Order 16 F.C.C. Rcd. at 9,925 7 4. 
McGraw-Hill 1998). 

36. Id. at 9,939 7 41. 

C R I T E R I 0 N E C 0 N 0 M I C S , L . L . c . 
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similar legacy regulation on new competitive carriers.”” By imposing, instead, the 

substantially simpler tariff benchmark system for CLEC access, the FCC sought to reduce 

administrative costs. Further, the benchmark system reduces transactions costs between 

CLECs and IXCs because the existence of a presumptively reasonable tariffed access rate 

clarifies for both parties the potential gains from a privately negotiated access agreement. 

46. The FCC’s primary goal in establishing the tariff benchmark was to promote 

ubiquity and seamlessness of the telecommunications network. The FCC feared that 

stalemated negotiations over the reasonableness of CLEC access rates would increase the 

possibility that IXCs would terminate relationships with CLECs and block their traffic, 

thereby significantly reducing the quality of service for  consumer^.'^ Moreover, the 

“uncertainty of litigation . . . created substantial financial uncertainty for parties on both sides 

of the dispute” and “pose[d] a significant threat to the continued development of local service 

competition.”” The FCC’s CLEC tariff benchmark system therefore serves to protect the 

quality of service across the nationwide telecommunications network. 

3. CLEC Access Rates Within the Safe Harbor Are “Presumptively 
Reasonable” 

The tariff benchmark is applicable to all cases involving CLEC tariffed rates 47. 

but for a single exception for rural CLECs. All CLEC rates within the “safe harbor” 

established by the FCC’s “bright line”40 rule “will be conclusively presumed to be just and 

rea~onable.”~~ Although CLEC rates above the tariff benchmark do not receive the same 

37. Id. 
38. 

39. Id. 
40. 
41. Id. at9,938740. 

Id. at 9,932 7 23 (“In some instances, AT&T has terminated its relationship with CLECs and is 
blocking traffic, thus raising various consumer and service quality issues.”). 

Id. at 9,924 7 4. 

c R I T  E R 1 0  N E C 0 N 0 M I  C S .  L ,  L ,  c 
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presumption of reasonableness, CLECs may nonetheless charge rates outside the safe harbor 

if they enter into private contracts with IXCs. 

48. The FCC specifically stated that the benchmark rate applied to “both 

originating and terminating access charges. . . . including to toll-free, 8YY traf i~.’”’~ In its 

Eighth Report and Order on CLEC access charges in 2004, the FCC further decided to 

“decline to set a separate access rate for originating 8YY traffic and allow it to be governed 

by the same declining benchmark as other competitive LEC interstate access traffi~.”~’ 

Tariffed CLEC rates for originating interstate 8YY traffic are thus subject to the same 

presumption of reasonableness as applies to tariffed CLEC rates for other kinds of calls. 

49. The FCC established the safe harbor of the tariff benchmark system both to 

“prevent use of the regulatory process to impose excessive access charges on IXCs and their 

customers”44 and “to ensure the ubiquity of a fully interconnected telecommunications 

network that consumers have come to expect.”45 A comprehensive rate structure promotes 

coherence and thereby obviates conducting costly adjudications to determine retrospectively 

the reasonableness of an individual CLEC’s rates. As noted above, the solitary exception to 

the FCC’s rate structure is its allowance for higher rates among rural CLECs. That the FCC 

outlined a single exception to its bright-line rule-and specifically declined to make any 

other exceptions, including an exception for 8YY traffi~~~-emphasizes its intention to create 

a unified standard. In expressly refusing to exempt 8YY traffic, the FCC made unambiguous 

that 8YY traffic is subject to the FCC’s comprehensive CLEC rate reform. 

42. 
43. 

Id. at 9,946 7 5 6  (emphasis added). 
Access Charge Reform, Reform of Access Charges Imposed by Competitive Local Exchange 

Carriers, Petition of Z-Tel Communications, Inc. for Temporary Waiver of Commission Rule 61.26(d) to 
Facilitate Deployment of Competitive Service in Certain Metropolitan Statistical Areas, Eighth Report and 
Order, CC Dkt. No. 96-262, 19 F.C.C. Rcd. 9,108,9,110 7 1 (2004) [hereinafter Eighth Report and Order]. 

44. 
45. 
46. 

Seventh Report and Order 16 F.C.C. Rcd. at 9,924 7 2. 
Id. at 9,925 7 6. 
Eighth Report and Order 19 F.C.C. Rcd. at 9,110 1 1 .  
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4. An IXC May Not Refuse Access for CLECs Charging Presumptively 
Reasonable Rates If It Purchases the Services of Another LEC Within the 
Same Geographic Area 

50. If a CLEC wishes to charge rates above the benchmark, the FCC requires that 

the CLEC continue to provide access service to IXCs with which it is negotiating rates so as 

to maintain maximal network conne~tivity.~’ That is, a CLEC must continue to provide 

service to an M C  even if the parties are having difficulty agreeing on a mutually acceptable 

rate. 

51. In AT&T and Sprint Petitions for Declaratory Ruling on CLEC Access 

Charge Issues, the FCC also ruled in 2001 that “section 201(a) [of the Communications Act 

of 19341 prohibits an IXC from refusing to serve the end user of a CLEC charging safe- 

harbor rates, while serving the customers of other LECs within the same geographic area.r348 

The presumptively reasonable rates established by the Seventh Report and Order constitute a 

“reasonable request” for service and therefore invoke, under section 201 (a), an obligation on 

the part of the IXC to accept and pay for traffic?9 The FCC said that: 

an M C  cannot refuse to exchange originating or terminating traffic with the CLEC 
[charging presumptively reasonable rates], because such a practice would “threaten to 
compromise the ubiquity and seamlessness of the nation’s telecommunications 
network” with serious adverse consequences for consumers.” 

Further, the FCC specified that the IXC must honor “the entirety of the request made . . . by 

the end-user,”” meaning that an IXC may not choose to provide service to an end user 

47. 

48. Id. 
49. Id. at 19,1627 13. 
50. 
51. Id. at 19,165721 (emphasisintheoriginal). 

AT&T and Sprint Petitions for Declaratory Ruling on CLEC Access Charge Issues, 16 F.C.C. Rcd. 
19,158, 19,161 7 9 (2001) [hereinafter 2001 AT&T/SprintDeclaratoryRuling]. 

Id.at 19,162 7 15 (quoting Seventh Report and Order 16 F.C.C. Rcd. at 9,932 7 24). 

c R I T E  R I O  N E C 0 N 0 hl I C S ,  L .  L .  C , 
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through “some carrier”’* to satisfy its obligation. Rather, the IXC must provide service to the 

“spec2f;~”’~ LEC requested by the end user. 

5. The FCC Has Repeatedly Declined to Set Rates for the CLEC’s Specific 
Network Elements 

52. In keeping with its stated goal of reducing regulatory complexity, the FCC 

declined to set specific rates for individual elements of access supplied by CLECs. The FCC 

expressly stated in its Seventh Report and Order that, 

in contrast to our regulation of incumbent LECs, our benchmark rate for CLEC 
switched access does not require any particular rate elements or rate structure; for 
example, it does not dictate whether a CLEC must use flat-rate charges or per-minute 
charges, so long as the composite rate does not exceed the 

Not only did the FCC intend to give CLECs flexibility in choosing the rates of their access 

charges, as long as those charges fell within the safe harbor, it also intended to give them 

flexibility in the structure of their access rate system. The FCC presumes that a CLEC’s rates 

are reasonable, as long as the overall rate falls within the safe harbor that the agency 

established. The FCC did not intend to apply to competitive LECs the same restrictions that 

incumbent LECs face. Requiring that CLECs price individual elements at the cost of 

individual ILEC elements would conflict with the FCC’s “reluctan[ce] to impose . . . legacy 

regulation on new competitive carriers.”” 

53. In its Eighth Report and Order, the FCC specifically addressed AT&T’s 

claims that “abuses surrounding competitive LEC-originated 8YY traffic justified 

immediately capping the access rate for this category of traffic at the rate of the competing 

incumbent LEC.”56 In particular, AT&T contended that “the competitive LECs incur lower 

52. 
53. 
54. 
5 5 .  Id. at9,939741. 
56. 

Id. at 19, 165 7 20 (emphasis in the original). 
Id. (emphasis in the original). 
Seventh Report and Order 16 F.C.C. Rcd. at 9,946 7 5 5  (emphasis added). 

Eighth Report and Order 19 F.C.C. Rcd. at 9,946 7 64. 
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costs when they transport 8YY traffic via dedicated fa~ilities,”~’ and that, therefore, “the 

appropriate benchmark for competitive LEC access services for outbound 8YY traffic carried 

over dedicated local access facilities is the incumbent LEC’s local end office switching 

charge.”58 Although AT&T’s argument related to 8YY traffic on rural networks, the 

argument resembles the one that DeltaCom makes with regard to Hypercube’s access charges 

for 8YY calls initiated on wireless networks. The fact that the FCC declined to cap CLEC 

access rates in the manner that AT&T petitioned-n an element-by-element basis-and 

instead “permit[ted] competitive LECs to continue to charge the previously established, 

declining benchmark rate to which other competitive LEC traffic is subject,”59 definitively 

indicates that the FCC did not intend to define the reasonableness of CLEC access charges 

within the safe harbor on the basis of individual elements. Rather, if a CLEC charges a rate 

that falls on or below the established benchmark, that rate is presumed to be “just and 

reasonable,”60 regardless of the element of access to which the rate applies. 

6. The FCC Does Not Limit the Applicability of Tariffed Access Charges to 
Situations in Which CLECs Provide Direct Access to the Calling Party 

In the Seventh Report and Order, the FCC imposed a “market presence” 

restriction on the eligibility of CLECs to charge tariffed rates. The FCC made the benchmark 

rate available to CLECs “only in the markets where they have operations that are actually 

serving end-user customers on the effective date of these rules.”6’ This stipulation did not 

limit the ability of intermediate CLECs to charge the benchmark rate. Rather, the FCC 

employed “end-user’’ as a broad term that encompasses both indirect and direct connections. 

54. 

57. Id. at 9,1421 68. 
58. Id. 
59. Id. at 9,142 1 69. 
60. Seventh Repon and Order 16 F.C.C. Rcd. at 9,925 1 4 
61. Id. at 9,947 7 58 (emphasis added). 
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Confirmation of this intended meaning can be found in the FCC’s statement elsewhere in the 

Seventh Report and Order that CLECs may charge the benchmark only “for those areas 

where they have previously offered service.”62 This restriction clearly is geographic. In no 

way does it address how a CLEC connects with end users. 

5 5 .  In the Eighth Report and Order, the FCC considered and rejected Qwest’s 

argument that the full benchmark rate should not be available for intermediate CLECs-that 

is, CLECs that do not interconnect directly with end users. The FCC stated that, “because 

there may be situations when a competitive LEC does not provide the entire connection 

between the end-user and the IXC, but is nevertheless providing the functional equivalent of 

the incumbent LEC’s interstate exchange access services, we deny Qwest’s petition.”63 

Nonetheless, to forestall future disputes over CLEC access rates, the FCC adopted a new rule 

that “the rate that a competitive LEC charges for access components when it is not serving 

the end-user should be no higher than the rate charged by the competing incumbent LEC for 

the same  function^."^^ The FCC immediately took pains to clarify what this rule did not 

require: 

We note that competitive LECs continue to have flexibility in determining the access 
rate elements and rate structure for the elements and services they provide consistent 
with the CLEC Access Reform Order . . , For this reason, we reject concerns 
expressed by some commenters that this constraint would require competitive LECs 
to adopt the incumbent LEC rate structure.6’ 

The FCC’s statement that an intermediate CLEC may be the “functional equivalent” of a 

directly interconnected CLEC recognizes the necessity of maintaining flexibility in the 

CLEC rate structure. Pursuant to that goal, the FCC declined to impose a benchmark rate for 

62. 
63. 
64. Id.at9,116717. 
65. 

Id. at 9,944 1 5 1 (emphasis added). 
Eighth Report and Order 19 F.C.C. Rcd. at 9,1147 13. 

Id. at 9,116 n.58 (citation omitted) (emphasis added). 
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each element of access, preserving instead the CLEC’s right to decide the optimal rate 

structure based on its particular circumstances. 

7. The FCC Recognized that CMRS Carriers May Lawfully Enter into Joint 
Access Agreements with CLECs Through Private Contracts 

In its declaratory ruling on CMRS access charges66 in 2002 and the Eighth 56. 

Report and Order in 2004, the FCC acknowledged that a CMRS carrier may contract with 

other carriers to recover the costs of network access.67 In particular, because CMRS carriers 

operate in a “detariffed, deregulated environment,” they are entitled to “arrange whatever 

compensation arrangement they like for the exchange of Although the FCC 

stipulated that a CLEC may not “collect charges on behalf of [a] camer” with “no 

independent right to collect from the IXC,” it accepted the validity of “jointly provided 

access services.”69 Moreover, the FCC has never indicated that a CMRS carrier may contract 

with only one type of service provider. The right of CMRS carriers to contract privately to 

recover access charges by “whatever compensation arrangement [CMRS carriers] like” is 

broad.70 Until the FCC states otherwise, CMRS carriers retain the right to contract with 

CLECs for the provision of access services. 

C. The Florida Public Service Commission’s Structure for Regulating the 
Intrastate Access Charges of CLECs 

57. As demonstrated by such cases as Wiltel Communications v. Verizon New 

York Inc., the FCC’s interstate rate regulation is consistent with the rulings of state utility 

66. 
67. 

2002 Sprint PCS/AT&T Corp. Declaratory Ruling 17 F.C.C. Rcd. at 13,192. 
This part addresses the Commission’s Question 4: “Do payments by Hypercube to wireless camers 

violate any state or federal law? What action, if any, should the Commission take with respect to such 
payment?” PSC Issue List. 

68. 
69. 
70. 

2002Sprint PCS/AT&T Corp. Declaratory Ruling at 13,195 7 7. 
Eighth Report and Order 19 F.C.C. Rcd. at 9,116 7 16. 
2002 Sprint PCS/AT&T Corp. Declaratory Ruling 17 F.C.C. Rcd. at 13,195 7 7. 
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commissions on intrastate CLEC tariff rates7’ In Wiltel, the New York Public Service 

Commission (NYPSC) found that WilTel was obligated to pay the tariffed access rates that 

Verizon charged for carrying calls initiated on WilTel’s network that were destined to be 

terminated at radio telephone utilities (RTU). WilTel argued that Verizon did not originate or 

terminate the calls itself and that Verizon therefore should not be entitled to charge tariffed 

rates.72 In its discussion, the court stated that, “[tlhe fundamental issues in this case involve 

whether Verizon’s tariffed rate assessed to the IXC for handling traffic that terminates at a 

wireless RTU is just and reasonable and being applied properly.”73 The court continued, 

stating 

Nothing in the record here demonstrates that the rates were not properly implemented 
consistent with Opinion 98-10, WilTel simply asserts that Verizon cannot charge for 
a service it does not perform. WilTel’s complaint amounts to a collateral attack on 
that rate design. WilTel does not provide any support that the rate design developed 
pursuant to Opinion No. 98-10 fails to comply with the Public Service Law in some 
material respect. Because we conclude that the rate at issue complies with Opinion 
98-10, granting WilTel’s request would require that we alter the balance that was 
established, which we decline to 

The court thus denied WilTel’s complaint and ruled in favor of Verizon. 

58.  Similarly, the rates that Hypercube charges pursuant to its price list have been 

approved by the PSC. Thus they are binding as a matter of Florida public utility law, and 

DeltaCom is obligated to pay them. As WilTel and the previous discussion of the FCC’s 

regulatory framework for CLEC access rates demonstrate, precedent in the 

telecommunications regulation of both other states and federal law clearly dictate that tariffed 

rates are presumed to be reasonable. Without a showing that the Commission has somehow 

erred in approving Hypercube’s price list for the tandem-switched access that Hypercube 

71. 

72. Id. 
73. Id. 
74. Id. (emphasis added). 

Wiltel Communications, LLC v. Verizon New York, Inc., Case 04-C-1548, 2006 WL 1479507 
(N.Y.P.S.C. May 30,2006). 

c R I T E R I O  N E C 0 N 0 M 1 C S , L .  L . c 



Docket No. 090327 
Expert Report J. Gregoly Sidak 

Exhibit- JGS-2, Page 46 of 87 

provides to DeltaCom and its other carrier customers, DeltaCom has no legal justification for 

withholding payment of those rates. 

111. THE PROBLEM PRESENTED IN THIS CASE GROWS IN SIGNIFICANCE BECAUSE OF 
THE GROWING DEMAND FOR WIRELESS ACCESS 

59. Since 2000, wireless demand has overtaken wireline demand. As wireless 

minutes of use rise relative to landline minutes of use, the proportion of toll-free traffic 

initiated on wireless networks will continue to increase. In addition, due to complementary 

demand, growth in online commerce and Internet banking will continue to stimulate the 

demand for wireless-initiated toll-free calls. Consequently, growth in the demand of end 

users to make 8YY calls on wireless networks entails rising costs for wireless carriers, 

because they are not compensated for carrying 8YY calls. 

60. This increase in the amount of unrecovered cost marginally reduces the 

incentive for wireless camers to invest to support the growth in wireless demand, all other 

factors remaining constant. Contractual agreements with CLECs provide wireless carriers a 

means to recoup the costs associated with carrying 8YY calls by transfemng a portion of 

transport and switching functions to CLECs like Hypercube. It therefore serves the public 

interest to permit wireless carriers and CLECs to continue to contract for network access for 

toll-free calls. Such agreements promote efficient incentives for wireless investment. 

A. Demand for Wireless Access Has Supplanted Demand for Landline Access in 
Florida 

61. Consumers increasingly view wireless service as a (superior) substitute to 

wireline access. From 2000 to 2006, the total number of switched access lines supplied by 

ILECs and CLECs declined 13 percent, from 192.4 million to 167.5 million lines, with 
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wireless substitution cited as a significant factor.75 A 2009 National Health Interview Survey 

reported that 22.7 percent of American households had only wireless phones in the first half 

of 2009, up from 11.8 percent reported in 2006 and 3.5 percent in 2003.76 Moreover, the 

same survey found that 14.7 percent of U.S. homes had landlines in 2009 yet received all or 

nearly all calls on wireless phones.77 From 2000 to 2006, telephone wirelines per 100 persons 

declined from 67.9 to 57.6, while wireless subscribers per 100 persons in the United States 

increased from 34.5 to 73.4. Flgure 9 shows the increase in wireless subscriptions over the 78 . 

number of wirelines. 

75. FCC, TRENDS IN TELEPHONE SERVICE, at 7-1 & tbl. 7.1 (Aug. 2008), availabfe at 
http://hraunfoss.fcc.gov/edocsgublic/a~c~atc~OC-Z8493ZAl .pdf (last visited May 1 1 ,  2010) [hereinafter 
FCC, TRENDS M TELEPHONE SERVICE]. 

Stephen J.  Blumberg & Julian V. Luke, Wireless Substitution: Early Release of Estimates 6om the 
National Health Interview Survey, January-June 2009 1 (Dec. 16, 2009), available at 
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless2OO9 12.pdf. 

76. 

77. Id. 
78. FCC, TRENDS M TELEPHONE SERVICE, supra note 75, tbl. 16.2. 
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Source: FCC, TRENDS IN TELEPHONE SERVICE, supra note 75, thls. 7. I ,  1 1.1. 
Note: Before 1999, the number of wirelines reflected switched access lines for 
end user customers of ILECs only. Beginning in 1999, the number of wirelines 
included switched access lines for end user customers of both ILECs and CLECs. 
in 1999, the proportion of CLEC wirelines was approximately I .5% that of ILEC 
wirelines. Before 2005, only carriers with more than 10,000 were included in the 
data. All carriers were included for 2005,2006, and 2007. 

The rising demand for wireless access relative to wireline access is also evident in the 

increasing household expenditures for cellular service relative to wireline service 

expenditures, as shown in Figure 10. 
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FIGURE 10: AVERAGE MONTHLY HOUSEHOLD EXPENDITURE 
BY ACCESS PROVIDER TYPE, 1995 - 2007 

120 

100 

80 

W i e l h e  Cellular 

Source: FCC, TRENDS IN TELEPHONE SERVICE, supra note 75, tbl. 3.2. 

62. Small carriers are a significant factor facilitating wireless demand growth, as 

the FCC has found that competition among national and regional carriers has led to price 

 reduction^.'^ In 2009, national and regional carriers continued to lower prices and turned 

increasingly to flat-rate plans.8o The rise in wireless expenditures relative to wireline 

expenditures shown in Figure 10 above is all the more compelling given that average revenue 

79. FCC, Thirteenth Annual Report and Analysis of Competitive Market Conditions With Respect to 

http://hraunfoss.fcc.gov/edocsgublic/a~c~atc~A-O9-54A1 .pdf (last visited May 1 1, 20 10) [hereinafter 
FCC Thirteenth CMRS Report]. 

See, e.g., Roger Cheng, Sprint Plan Ups Ante in Wireless Market, WALL ST. J., Sept. 11, 2009, 
http://online.wsj.com/article/SB125259114965199573.html (small carriers have offered rates of $40 per month 
for pre-paid phones). 

Commercial Mobile Services 59-60. (Jan. 16, 2OP9), available at 

80. 
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per minute fell from $0.10 in 2003 to $0.06 in 2007.*' Obviously, minutes of use per wireless 

subscriber has grown dramatically, as Figure 11 below indicates. 

FIGURE 1 1: U.S. MINUTES OF USE PER WIRELESS SUBSCRIBER PER MONTH, 1993 - 2007 

Source: FCC Thirteenth CMRS Report, supra note 79, tbl. 12. 

63. In addition to lowering prices, wireless carriers are developing new service 

offerings to differentiate their pricing plans. Many plans include unlimited texting for a flat 

monthly rate, tiered pricing for laptop cards and smartphone data plans, and bundled 

offerings.** The growing affordability of wireless service through lowered prices and 

differential pricing plans stimulates wireless demand. 

64. Floridians use wireless access to a relatively greater extent than do consumers 

in the rest of the United States. Figure 12 shows the growth in Florida of mobile wireless 

subscribership relative to the growth in subscribership for the rest of the United States. Since 

2001, Florida's rate of mobile wireless subscribers per 100 persons has exceeded the 

8 1 .  
82. Id. at 59-65. 

FCC Thirteenth CMRT Reporl, supra note 79, at 8. 
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nationwide rate and, on average, has grown at a faster rate. Given the trend of wireless 

substitution, it is all the more important that Florida wireless carriers continue to be permitted 

to enter into contractual aagreements with Hypercube for the provision of originating access 

and switching for intrastate toll-free calls. 

FIGURE 12: GROWTH IN WIRELESS SUBSCRIBERSHIP IN FLORIDA 
AND THE REST OF THE UNKED STATES, 2000 - 2007 

-Florida - +- -United States lninus Florida 

Sources: FCC, TRENDS M TELEPHONE SERVICE, supra note 75, tbl. 11.2 (2007- 
2008); U.S. Census Bureau, Population Estimates, Annual Estimates of the 
Resident Population for the United States, Regions, States, and Puerto Rico: 
April 2000 to July 1,2008. 

65. Application innovation has contributed substantially to wireless d 1 

growth. Apple launched its application store in July 2008 with 500 third-party applications 

available for download. As of March 2010, Apple’s app store included more than 100,000 
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 application^,^^ and the number of downloads had reached three billion.84 Other wireless 

carriers quickly responded to the popularity of applications. By the fall of 2009, AT&T, 

Verizon Wireless, Sprint, T-Mobile, U S .  Cellular, Cellular South, and Cricket all offered 

affiliated app stores.85 Beginning in 2008, in conjunction with HTC and T-Mobile, Google 

began offering phones that ran on its proprietary Android operating system.86 In January 

2010, Google announced the introduction of its branded phone, the Nexus One, which it 

plans to sell exclusively online.87 The Wall Street Journal reported on January 6, 2010, that 

Google “believes selling phones directly to consumers online will get mobile devices with 

more advanced features into the market faster and lower the costs of high-end phones over 

time.”” Applications for non-smartphones, known in the industry as feature phones, are also 

in high demand. GetJar, an applications company offering nearly 60,000 applications for 

over 2,000 types of phones, reported in January 2010 that consumers downloaded an average 

of over 50 million applications per month from its w e b ~ i t e . ~ ~  Clearly, applications 

significantly contribute to the growing consumer preference for cellular phones over 

landlines. Wireless carriers will need to continue to work with developers and device 

manufacturers to support the demand for applications, making investments at the network’s 

core as needed. 

83. Press Release, Apple, lnc., Apple Announces Over 100,000 Apps Now Available on the App Store 
(Nov. 4, 2009), available at hnp://www.apple.codpr/library/2009/11/04appstore.html (last visited Mar. 18, 

Press Release, Apple, lnc., Apple’s App Store Downloads Top Three Billion (Jan. 5 ,  2010), 
available a f  http://www.apple.codpr/libraryi2010/01/05appstore.html (last visited Mar. 18, 2010). 

Gerald R. Faulhaber & David J. Farber, Innovafion in the Wireless Ecosystem: A Cusfomer-Centric 
Framework, tbl. 1 (Sept. 2009) (comments filed with FCC on behalf of AT&T); Clint Boulton, T-Mobile to Bill 
for  Google Android Apps, Get Android Market Channel, EWEEK, Nov. 4, 2009, 
http://www.eweek.codc/~Mobile-and-Wireless/TMobile-to-Bill-For-Google-~~oid-Apps-Get-~~oid- 
Market-Channel-74424 1 /. 

86. 
Jan. 6,2010, at BI. 

87. Id. 
88. Id. 
89. 

2010). 
84. 

85. 

Jessica E. Vascellaro & Niraj Sheth, Google Opens New Front in Smart Phone War, WALL Sr. J., 

Jenna Wortham, Giving Your Phone More Oomph, N.Y. TIMES, Jan. 4,2010, at B4. 
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66. To satisfy the rapid growth in wireless demand and in the use of bandwidth- 

intensive applications, CMRS providers must develop innovative ways to use the limited 

spectrum allocated to mobile telephony. Consequently, innovation at the core of the network 

necessarily includes investments to increase spectral efficiency.g0 Since the introduction of 

3G service in early 2000, wireless carriers have invested billions of dollars to increase 

spectral efficiency. In 2008 alone, U.S. wireless carriers reported incremental capital 

expenditures in their networks of $20.17 billion.” In 2009, carriers reported making 

investments of $19.5 billiondespite the economic crisis.92 Even as carriers upgrade their 

3G networks, they are already investing to develop and deploy 4G LTE networks.93 Next- 

generation network investment is not limited to national carriers. Regional wireless carriers 

Cricket Communications and Metro PCS-both of which provide wireless service in 

Florida-have announced plans to develop 4G LTE technology by 2010.94 Wireless carriers’ 

heavy investment devoted to upgrading the spectral efficiency of their core networks reflects 

the extent of the expected demand growth for wireless. Network-access agreements with 

CLECs give wireless carriers an additional revenue stream with which to fund these 

investments in their networks. 

90. 
91. 

Faulhaher & Farber, supra note 85, at 9. 
See Comments of CTM-The Wireless Association, Annual Report and Analysis of Competitive 

Market Conditions with Respect to Commercial Mobile Wireless Services, WT Dkt. No. 09-66, at 13 (filed with 
the FCC June 15,2009). 

See Comments of CTIA-The Wireless Association, In the Matters of Preserving the Open Internet 
and Broadband Industry Practices, GN Dkt. No. 09-191, WC Dkt. No. 07-52, at 7 (filed with the FCC Ian. 14, 

92. 

2010). 
93. 
94. 

Faulhaher & Farher, supra note 85, at 9. 
Press Release, MetroPCS, Unlimited Wireless Carrier MetroPCS Announces Vendors for 2010 4G 

LTE Launch (Sept. 15, 2009), http://investor.metropcs.com/phoenix.zhll?c=177745&p=irol- 
newsArticle&ID= 133 1809&highlight=. 
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B. The Significance of the Growth in Online Commerce and Internet Banking 

67. Over the past decade, online commerce in the United States has grown 

dramatically. It appears likely that the growth in online retail trading has stimulated growth 

in toll-fiee calls. Online shoppers call 8YY numbers to make customer inquiries and make 

purchases, whereas bricks-and-mortar shoppers pose inquiries to, and make purchases fiom, 

customer service agents in stores. Moreover, with regard to shopping online on mobile 

phones, the development of mobile broadband has made it easy for the wireless end user to 

dial 8YY numbers by simply clicking hyperlinks on his or her handset screen. This 

functionality is offered on websites through retailers such as The Gap, Safeway, Kmart, and 

Best Buy. On an Apple iPhone, a visitor to the UPS website can simply touch the hyperlink 

to 1-800-PICK-UPS to call a customer service representative to schedule a package pickup. 

The economic value of an 8YY number to a retailer encompasses more than simply sales. 

Retailers use toll-free numbers for all phases of business, including product servicing, billing, 

and customer service. Figure 13 shows the increasing value of 8YY numbers as e-commerce 

sales increase. 
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FIGURE 13: VOLUME OF ONLlNE COMMERCE BLATrVE 
TO THE STOCK OF 8YY NUMBERS, 2002 - 2007 

t (6 Saksi8W Numbs 

Source: U S .  Census Bureau, Table 5lHistorical U.S. Retail Trade Sales - 
Total and E-commerce: 2002-2007 (2007), available a1 
hnp:/iwww.census.gov/~o~estats/2007~istorical/200~t.h~~ FCC, 
TRENDS IN TELEPHONE  SERVICE,^^^^^ note 75, thl. 18.3. 

Thus, the number of 8YY calls originating on cellular phones has likely risen, and is likely to 

continue to rise, with the growth of online commercebecause online commerce and toll- 

free calling are complementary, and because Americans are increasingly substituting cellular 

phones for landlines. As Figure 14 shows, both wireless minutes of use and e-commerce 

sales roughly doubled over the five-year period from 2002 to 2007. 

C R I T E  R I O  N E C 0 N 0 M I C S ,  L .  L .  c 



Docket No. 090327 
Expert Report J. Gregory Sidak 

Exhibit- JGS-2, Page 56 of 87 

130 

110 

h y1 

C .o 90 - - zi 
s 
y1 
e, - 

w, 70 

50 

30 

FIGURE 14: GROWTH IN WIRELESS MINUTES OF USE AND 
ONLINE COMMERCE, 2002 - 2007 

800 

700 

8 
6002 0 

500 2 

y1 
e, 

fi 

- 
a 

400 

300 

d E c o m n e r c e  Wueless MOUs 
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SIHistoriczl US. Retail Trade Sales -Total and E-commerce: 2002-2007 (2007), uvuihble 
ut hap:llwww.census.govl~nlestatd2OO7historical~OO~t.html. 

68. Another area of significant innovation driving the demand for wireless- 

initiated 8YY minutes of use is the increasingly ubiquitous use of Internet banking. 

Consumers can check account balances, pay bills, and transfer funds all from the 

convenience of a computer, rather than having to go to the bank’s physical location. The 

growth in Internet banking has concomitantly fostered a greater demand for 8 Y Y  minutes of 

use, particularly to handle customer service issues. As I show in Part D, the increasing 

demand for wireless-initiated minutes of use for 8YY numbers associated with banks is 

confirmed by the growth of Deltacorn’s and other IXCs’ traffic in Florida. 
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69. The age demographics driving wireless substitution, Internet banking, and 

online commerce growth are also similar. The 2009 National Health Interview Survey 

reported that the percentage of adults living without landlines is higher for those younger 

than 35 years than for those older than 35 years of age. Demographic data indicate that 48.5 

percent of adults aged 25-29, 37.6 percent of adults aged 18-24, and 33.5 percent of adults 

aged 30-34 live in households with only wireless telephones9’ Figure 15 shows the number 

of wireless only households separated by age group. 

95. Blumberg &Luke, supra note 76, at 3 
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FIGURE 15: HOUSEHOLDS WITH ONLY WIRELESS TELEPHONES 
BY AGE GROUP, JAN. 2009 -JUNE 2009 
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70. Similarly, according to a 2009 Pew Research Center report, 84 percent of the 

“Generation Y” population-adults aged 18-32-use the Internet to research products.96 

Businesses commonly use toll-free numbers for customer service calls.97 Thus, as consumers 

having only wireless phones allocate more of their product research and shopping to online 

96. Sydney Jones, Generations Online in 2009, PEW RESEARCH CENTER PUBLICATIONS, Jan. 28, 2009, 

97. See, e.g., FCC Consumer Facts, What Is a Toll-Free Number and How Does It Work?, 
available at http://pewresearcb.org/pubdl 093/generations-online. 

http://www.fcc.gov/cgb/consumerfactdtollfree.pdf. 
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retailers, the proportion of 8YY calls originating on cellular phones will necessarily increase 

relative to 8YY calls originating on landlines. 

71. The average duration of toll-free calls also exceeds that of non-toll-free calls 

made on cellular phones. According to FCC statistics, the average duration of all intrastate 

residential wireless calls in the United States in 2007 was 3.3 minutes.98 Over 70 percent of 

intrastate residential wireless calls lasted for two or fewer minutes, and 49 percent lasted for 

less than one minute.99 Because it is common for a caller to spend some minutes on hold 

during a toll-free call, particularly with respect to customer service inquiries, it is plausible- 

if not likely-that the average duration of toll-free calls exceeds that of non-8YY calls. As 

noted earlier, the average call duration for all wireless-initiated 8YY calls on Hypercube’s 

network is 3.5 minutes. 

72. Thus, the growth in online commerce and in wireless 8YY calls implies that, 

holding all other factors constant, such calls will increasingly strain the spectral capacity of 

wireless carriers. Because wireless carriers are not entitled to compensation based on tariffed 

rates for carrying these calls, they will incur an increasingly higher opportunity cost for using 

their limited spectrum to carry 8YY calls. If a wireless carrier becomes capacity-constrained 

with respect to its spectrum, then the origination of an 8YY call will cause the carrier to 

forgo the revenue from carrying a non-8YY call. As 8YY calls consume more spectrum, a 

contract between a CLEC such as Hypercube and a wireless carrier will become all the more 

valuable to a wireless carrier as a means to avoid the cost of transporting those calls beyond 

its own switch. 

98. 

99. Id. 

The FCC included only outgoing, itemized calls in tabulating the duration of residential wireless 
calls. FCC, TRENDS IN TELEPHONE SERVICE, supra note 75, tbl. 1 1.5. 
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C. The Significance of the Growth in Mobile Broadband 

73. One implication of more mobile subscribers having broadband speeds is that 

they can more easily make 8YY calls. As noted earlier, a retailer, bank, or government 

agency can link to its 8YY number on a webpage or in an email. Moreover, the ability to 

search the Internet from one’s cell phone increases the ease with which the wireless 

subscriber can retrieve (and hence call) the 8YY number for a business or government 

agency or nonprofit organization. In this respect, both the wireless end user’s demand and the 

8YY subscriber’s demand for 8YY service are complementary to the end user’s consumption 

of mobile broadband service. In short, every action that private firms or government officials 

take to stimulate the adoption of mobile broadband will have the ancillary effect of 

increasing the value of, and demand for, 8YY service. 

D. The Growing Demand for Wireless-Initiated 8YY Traffic Is Evident in 
Deltacorn’s and Other IXC’s Consumption of Hypercube’s Transportation to 
the Large 8 W  Customers in Florida 

74. From Hypercube proprietary call database, I identified DeltaCom’s top ten 

customers for each month within the sample period spanning April 2005 to December 2009. 

Those 8YY numbers are associated with government agencies including-k 

p further retrieved 22 unique 8YY numbers serving 3 ~~ 

those customers from both Hypercube proprietary call data and public sources such as the 

websites of those organizations. Table 6 lists those 8YY numbers and the destinations. Those 

numbers were transported to both DeltaCom and other IXCs in Florida. 



In Figure 16, I show the aggregated wireless-initiated traffic that Hypercube transported to 

those numbers in Florida for DeltaCom and for all other IXCs. 
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FIGURE 16: THE GROWING DEMAND FOR WIRELESS-INITIATED 8YY TRAFFIC 
TRANSPORTED TO THE LARGE 8w CUSTOMERS IN FLORIDA 

BY HYPERCUBE, APR. 2005 - DEC. 2009 

Source: Hypercube confidential and proprietary data. 

Figure 16 shows that the demand for wireless-initiated 8YY minutes of use for banks and for 

state-government agencies increased dramatically from April 2008 through December 2009. 

n It is likely that the r ise in minutes of use directed toward agencies 

recession, with consumers likely having greater demand fo ices given the 

financial uncertainty of the past two years. 

C R I T E R I O N  E C O N O M I C S ,  L . L . C .  
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75. The growth of demand shown in Figure 16 is also consistent with the results 

of Part II.A.3 (see Figure 2, for example). The growth in demand for wireless minutes of use 

for this subset of 8YY customers, as well as the overall growth in demand across all IXCs for 

wireless-initiated 8YY minutes of use in Florida shown in Figure 2, means that wireless 

carriers increasingly need to be able to recover the costs of delivering those calls. Without the 

ability to reduce the costs of switching, transport, and the database dip through contracts with 

carriers such as Hypercube, CMRS carriers would have a reduced incentive to invest in their 

networks, and consumer welfare would decline as a result. 

E. Summary 

76. The growth in the demand for wireless and mobile broadband, as well as the 

dramatic increase in e-commerce sales and the popularization of Internet banking imply that 

the demand of end users to make toll-free calls over wireless networks is increasing. The 

economic significance of a CMRS carrier’s inability to recover its costs for delivering an 

8YY call therefore increases concomitantly. Further, as wireless spectrum becomes scarcer, 

the opportunity cost of delivering an 8YY call for which a CMRS carrier cannot recover the 

costs of delivery will continue to increase as the demand for wireless increases. 

Iv. THE TWO-SIDED NATURE OF DEMAND IN TELECOMMUNICATIONS NETWORKS AND 
THE ECONOMIC CHARACTERISTICS OF 8 W  CALLS 

77. The demand for 8YY calling is two-sided: it consists of the summation of the 

demand on the part of end users, who call 8YY numbers, and the demand on the part of 8YY 

subscribers, which benefit from receiving end users’ calls. As a result of the multisided 

nature of demand for 8YY calls, microeconomic theory indicates that efficient pricing of 

8YY calls occurs when the party exhibiting the less price-elastic demand pays a price that 

deviates by a larger proportion from the marginal cost of access. Additionally, a survey of the 

c R I T E  R I O  N E C 0 N 0 hi I C S ,  L ,  L .  c . 
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economic characteristics of the 8YY market over time indicates that the demand for 8YY 

subscription is strong and has grown over the last decade. 

A. Two-sided Demand and the Recovery of the Cost of Network Access 

78. The demand for 8YY service, like the demand for most telecommunications 

services, is multi-sided. Both 8YY subscribers and wireless end users benefit from, and thus 

have complementary demand for, the use of 8YY service.'" In a multi-sided market, two (or 

more) groups of consumers display a willingness to pay for the same service. The division of 

the costs of producing that service that will maximize aggregate consumer welfare depends 

on the own-price elasticity of demand for each group of consumers. Common sense and 

anecdotal evidence imply that 8YY subscribers have a significantly greater willingness to 

pay for 8YY service than do wireless callers. After all, the defining characteristic of 8YY 

service is that the caller pays a price of zero to make the call. Consequently, it is appropriate 

on economic grounds that the majority of the sunk costs required for 8YY service call fall on 

8YY subscribers and the IXCs supplying them. 

1. The Two Sides of Demand for 8W Calls: Wireless Customers and 8YY 
Subscribers 

When a consumer uses an 8YY number to place an order with The Gap, the 79. 

call is valued by both the user, who is able to make a purchase at his convenience, and by 

The Gap, which earns retail revenues. Both sides of the market exhibit positive demand for 

8YY service, and both sides are therefore willing to pay a positive price. The same principle 

applies to specific network features, such as the delivery of an 8YY call using tandem 

switching, through carriers such as Hypercube. If the quality of a call, either through reduced 

101. For a survey of two-sided demand, see David S. Evans & Richard Schmalensee, The Industrial 
Organization ofMarkets with 7ioo-Sided Plaffoms, 3 COMPETITION POLY INT'L 15 1 (2007). The complexities 
of two-sided markets were fnst analyzed by William F. Baxter, Bank Exchange of Transactiond Paper: Legal 
andEconomic Perspectives, 26 J.L. & ECON. 541 (1983). 
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connection times or through reduced risk of service interruption, would improve from more 

efficient transport through tandem switching, then both the user (who enjoys faster and more 

reliable call connection) and the 8YY subscriber (who, as a result of the improved consumer 

experience, benefits from increased demand for its product) are willing to pay for this 

service. Figure 17 depicts the demand for more efficient delivery of 8YY calls as a result of 

tandem switching. 

FIGURE 17: THE MULTI-SIDED DEMAND FOR 8YY CALLS 

i \ 
Qz 

Quantity of 8YY Calls 
Qo QI 

80. By choosing to provide 8YY service, the subscriber demonstrates that its 

willingness to pay for the call exceeds that of the caller. Because the 8YY caller expects to 

incur no costs for these calls, he or she will place Q2 calls. The 8YY subscriber will expect to 

receive Q2 calls, and thus signals that its willingness to pay for this number of calls equals or 

exceeds the rate that the IXC charges. 

81. If DeltaCom were permitted to withhold payment from Hypercube for its 

tandem switching services, then wireless end users would indirectly be forced to pay for the 

improved quality of 8YY calls. Although Hypercube and the wireless companies cannot 

C R I T E R I O N  E C O N O M I C S ,  L . L . c  
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directly bill 8YY callers for the cost that they incur, this cost if not recouped from DeltaCom 

would be passed onto the 8YY callers in other forms, such as lower quality calls or higher 

monthly fees. The 8YY callers would effectively pay price PI and then would purchase a 

lower quantity of 8 Y Y  calls, QJ.  If the 8YY subscriber instead were allowed to pay the full 

costs of the call-that is, rather than forcing Hypercube to pass on its cost to 8YY callers 

indirectly-then Hypercube could recoup its cost from the 8YY subscribers (through 

DeltaCom). Then a higher quantity, Q 2 ,  of 8YY traffic would be purchased, which would 

result in a larger consumer benefit for both 8YY callers and subscribers. 

82. Moreover, 8YY subscribers are better suited to pay for efficient tandem- 

switched delivery than are wireless end users. First, 8YY subscribers pay for the 8YY calls 

on the basis of the total number of minutes used. Because carriers cannot bill 8YY callers for 

the cost of each call, the indirect means through which the carriers must attempt to recoup 

these costs will prevent proper price signals and may distort the markets in which the carrier 

recoups these costs. 

83. Second, Ramsey pricing indicates that the degree to which price deviates from 

marginal cost for products sharing common cost should be inversely related to each product's 

own-price elasticity of demand."* In the context of two-sided demand, the demand on each 

side of the market is analogous to a separate product for purposes of the Ramsey pricing 

analysis. If 8YY subscribers are less price-sensitive than 8YY callers, then it is optimal to 

charge 8YY subscribers a higher share of the common cost for tandem-switched delivery. 

Allowing 8YY subscribers to pay for service will help contribute to covering the sunk costs 

borne by carriers, thus increasing incentives to innovate and invest. 

102. See, e.g., HARVEY ROSEN, PUBLIC FINANCE 334 (McGraw-Hill Irwin 7th ed. 2005) 

c R I T E  R I O  N E C 0 N 0 M I C S .  L .  L .  c .  



Docket No. 090327 
Expert Report J. Gregory Sidak 

Exhibit- JGS-2, Page 67 of 87 

2. The Consumer Welfare Gains from Price Reductions Made Possible by 
Contractual Arrangements between CLECs and Wireless Carriers 

Consumers’ price elasticity of demand represents their willingness to pay for a 

given product as price, income, or other relevant variables change. In an empirical study 

using data from 1999 to 2001, I found that the own-price elasticity of demand for wireless 

services is between -1.12 and -1.29.’03 

84. 

85. The demand curve of end users for wireless access is likely to be more own- 

price elastic than is the demand curve of the 8YY subscribers. One obvious reason why is the 

fact that 8YY calls benefit the subscriber in that they directly generate revenue (as in the case 

of a retail purchase) or facilitate the valuable exchange of information from potential 

customers. Another reason why wireless end users most likely have a higher own-price 

elasticity of demand than do 8YY subscribers is that wireless end users initiate 8YY calls. It 

is generally believed in telecommunications economics that the demand for originating 

access is more price-elastic than the demand for terminating access. In the context of 8YY 

calls initiated on wireless networks, the calling party (a wireless end user) faces significantly 

more choices in placing a toll-free call than does the 8YY subscriber in receiving it. The 

caller can choose how, when, and where to initiate a call. Furthermore, there are more 

substitutes for wireless calls: wireline, text message, email, and so forth. In contrast, the 

receiving party of a call may generally decide little more than whether to answer the call. 

Outside the context of 8YY calls, the norm is that there is no marginal charge to answer a 

call. Put differently, the price of terminating access is embedded in the called party’s monthly 

103. Allan T. Ingraham & J. Gregory Sidak, Do State Tax Wireless Services lneficient[y? Evidence on 
the Price Elastic@ ofDemand, 24 VA. TAX REV. 249,257 (2004). 
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subscription for access.Io4 Figure 18 depicts these demand characteristics in graphical terms: 

the demand curve of end users for wireless access is relatively flat, and the demand curve of 

8YY subscribers for toll-free service is relatively steep. 

FIGURE 18: OWN-PRICE ELAST~CITY OF DEMAND FOR WIRELESS 
ACCESS AND FOR 8YY SERVICE 

Monthly Monthly 
Price Price 

Number of Customers 
Q I  Q2 Number of Customers Q ’ 2 Q i  
d 4- 

(a) Elasticity of Wireless Access (b) Elasticity of 8W Service 

86. If DeltaCom would pay Hypercube for the service that it has supplied to 

DeltaCom pursuant to its price list, the wireless carriers that use Hypercube would be able to 

charge a marginally lower monthly price to their end users up to the amount of revenues 

received from their contracts with Hypercube. Hypercube’s cost of carrying the 8YY call 

from the MTSO to the ILEC en route to DeltaCom’s switch would then be transferred to the 

104. Empirical research has shown that the price of incoming calls was not an important factor 
influencing the mobile owner’s choice of network. In other words, studies have shown that the demand for 
network access is more inelastic than the demand for usage. For example, the United Kingdom’s Ofice of 
Telecommunications (Oftel) found that the choice of handset and the price of outgoing service-rather than the 
price of receiving c a l l s w e r e  the two most important factors when choosing a network. See OFTEL, REVIEW OF 
THE CHARGE CONTROL ON CALLS TO MOBILES 5 (Sept. 26, 2001), available at 
http:Nwww.ofcom.org.uk/staticlarc~veiofteWpublication~mobileic~O9Oi.pdf. Consequently, f m  compete 
for terminating calls only by competing for the customers of the terminating party. See Julian Wright, Access 
Pricing Under Compelilion: An Application lo Cellular Networh, 50 J. INDUS. ECON. 290 (2002). 
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8YY subscribers through the repricing of that service by DeltaCom. In Figure 18 (a), the 

initial current price of wireless access ispl. Deltacorn's payment to Hypercube would enable 

the wireless camer with which Hypercube has a network-access arrangement to reduce price 

to p2. Corresponding to the price change, the number of wireless customers would increase 

from Ql to Q2. 

87. Because only wireless access demand and 8YY service demand are discussed 

here, for simplicity I assume that the contract allows the wireless carriers to avoid all the 

costs of tandem switching performed by Hypercube, which is the case of direct 

interconnection between IXC and the calling party's carrier.lo5 Then the shaded area A 

represents the cost of local access, data query, and tandem switching of the 8YY calls 

originating on a wireless network. The consumer welfare gain for wireless end users from the 

marginal price change can be decomposed into two parts: ( I )  savings from lower prices for 

existing, inframarginal wireless customers, represented by area A, and (2) surplus to marginal 

wireless customers who would not purchase wireless access otherwise, represented by area B.  

By transferring the cost of network access for wireless-initiated 8YY calls- 

shaded area A-to 8YY subscribers, the price of 8YY service would marginally increase 

from p 'I to p '2 and the number of 8YY subscribers would marginally decrease from Q '1 to 

Q ' 2  as shown in Figure 18 (h). Because of the assumption that almost all the costs incurred 

by Hypercube to transport the call would now pass through to 8YY subscribers, this change 

would imply that area C is equal to area A. Thus, the consumer welfare loss from the price 

change would equal to the shaded area C plus area D. However, the fact that the demand 

curve for 8YY service is steeper than the demand curve for wireless access implies that the 

88. 

105. Hypercube Ex Parte Presentation 2, in Re: Notice of Ex Parte, CC Dkts. Nos. 01-92 and 96-262, at 7 
(Nov. 19,2009) [hereinafter Hypercube Ex Parte Presentution]. 
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magnitude of the decrease in 8YY customers would be smaller than the magnitude of the 

corresponding increase in wireless customers. Moreover, the welfare gain of wireless 

customers (area A plus area B) would exceed the welfare loss of the 8YY customers (area C 

plus area D). Thus, the net consumer welfare gain (area B minus area D) would be positive. 

Consumers (of wireless access and of 8YY services) would, on balance, be better off. 

89. By the mechanism shown in Figure 18, social welfare would improve by 

allowing the contractual arrangement between CLECs and wireless carriers, because IXCs 

have the ability to pay the CLECs for providing the services that the IXCs are consuming. 

The welfare gain is a result of the different nature of the demand curves-the different 

willingnesses to pay-of  wireless end users and 8YY number subscribers. For these reasons, 

if DeltaCom were allowed to withhold payment to Hypercube for its provision of access 

services to DeltaCom, consumer welfare would suffer in Florida. 

3. The Consumer Welfare Loss If Hypercube Exits the Business of 
Transporting 8YY Calls from Wireless End Users to DeltaCom 

If DeltaCom were allowed to withhold payment on the access services 90. 

supplied by Hypercube pursuant to its price list, one possible outcome would be that 

Hypercube would be forced to exit the business of transporting 8YY calls from wireless 

networks to IXCs in Florida. But that outcome would not be the end of the story for wireless 

carriers and wireless end users. Because a wireless carrier is a common carrier. it has the 

legal obligation to transport 8YY calls originating on its network to the proper IXC’s switch. 

Wireless carriers have no right to opt out of common camer requirements with respect to the 

transmission and delivery of 8YY calls. 

91. Consequently, the wireless carrier would need to increase the prices for all its 

customers to recover its cost of carrying the 8YY calls. Moreover, the subset of end users 
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who do not make 8YY calls would be forced to subsidize the end users who do. There is no 

coherent economic reason why wireless subscribers who do not use toll-free numbers should 

be the appropriate finders of a subsidy for those who do. If DeltaCom were permitted to 

withhold payment, the marginal consumers of wireless services-that is, the last consumers 

to subscribe to the service at the current prices-would be excluded from the market. The 

inframarginal consumers would pay more to consume the same product. Overall, consumer 

welfare would fall. However, if DeltaCom instead paid the costs of 8YY access by paying 

Hypercube and then passed those costs onto its 8YY subscribers, DeltaCom’s 8YY 

subscribers would have the option of passing those costs onto the customers that use those 

subscribers’ toll-free number to order services, thereby correcting the negative externality by 

imposing the costs of 8YY access on the subset of wireless customers who actually use it. 

B. The Economic Characteristics of Toll-Free 8YY Calls 

92. In this section, I examine both the benefits associated with 8YY calls and the 

costs of providing them. Like all telecommunication services, 8YY calls benefit two different 

groups of consumers-the calling party and the called party. These benefits increase with the 

number of individual who use 8YY numbers and the availability of these numbers. Although 

consumers typically view toll-fiee calls as free, the caller’s carrier still performs a service for 

which it incurs costs. The failure properly to account for these costs can induce inefficient 

investment by telecommunication providers and inefficiently excessive consumption of 8YY 

calls. 

1. 

93. 

The Consumer Welfare Benefits of 8YY Calling Access 

Both callers and 8YY subscribers benefit from the availability of 8YY calls. 

Retailers use 8YY numbers to attract potential buyers to place orders and to address customer 

concerns. Subscription services provide 8YY numbers to enhance customer service and thus 
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to retain customers. Government organizations circulate 8YY numbers to encourage citizens 

to contact them. In particular, vanity numbers-which spell a distinctive word or phrase, 

such as 1 -888-CALL FCC (to reach the Federal Communications Commission)-allow 

companies to offer consumers a mnemonic for contacting them that is both easily 

remembered and free. 

94. A significant source of value, which is often ignored, are the positive network 

effects that accumulate to a telecommunications network as it grows in size and diversity.lo6 

In particular, the benefit that an 8YY subscriber receives from owning an 8YY line increases 

with the number of individuals who can contact that number. Some mobile phone calls 

cannot reach toll-free numbers that exceed ten digits (for example, 1-800-FIDELITY), which 

limits the value of these numbers."' The magnitude of positive network effects depends on 

the amount of network use, as well as the number of users. All else being equal, policies that 

increase the number of individuals placing 8YY calls should be encouraged. 

95. The number of 8 Y Y  numbers grew significantly from 1993 to 2007, the most 

recent year for which FCC data are available. This growth has benefitted both consumers, 

who can now access the additional numbers without charge, and subscribers, whose choices 

to obtain a toll-free number demonstrate the economic benefit that they expected to receive 

from its use. In 1993, there existed 3.16 million working toll-free numbers; by 2007, the 

number had increased more than sevenfold to 23.90 million.'08 Figure 19 shows this growth 

in 8YY numbers. 

106. The seminal paper on network effects is Jeffiey Rohlfs, A Theory of Interdependent Demandfor a 

107. See 7 Digits on a Cell Phone, www.tollfreenumbers.com (last visited Dec. 28,2009). 
108. FCC, TRENDS IN TELEPHONE SERVICE, supra note 75, thl. 18.3. 

Communications Service, 5 BELL. J. E O N .  & MGMT. SCl. 16 (1974). 
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FIGURE 19: THE NUMBER OF WORKING 8YY NUMBERS, 1993 - 2007 

25 

0 ‘  

Source: FCC, TENDS IN TELEPHONE SERVICE, supra note 75, tbl. 18.3. 

2. 

96. 

The Social Cost of Providing “Free” 8YY Calls 

Hypercube, or any other carrier, is both precluded from charging the calling 

party for making 8YY calls and required to connect these calls.’09 Thus, Hypercube must 

provide a service for which it cannot charge the calling party. These toll-free calls, although 

not billed to the calling party, are not costless for the carrier to provide. 

97. To provide a connection, a carrier incurs both the sunk cost of building its 

network and the marginal cost of delivering each additional call. The incremental cost of 

each additional call to an existing network is low; consequently, marginal cost pricing is 

109. Hypercube Answer fo First Pefifion 7 120. 
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insufficient to recover a firm’s significant sunk costs.”’ TO recover its sunk investment with 

a usage-based fee, the firm (or its regulator) must set prices above marginal cost, seeking as 

its goal the “optimal departures from marginal cost pricing” associated with Ramsey pricing 

and other inverse-elasticity pricing rules.”’ In addition, private investors will continue to 

fund the telecommunications networks’ sunk investments only if they are expected to 

generate a reasonable return. Uncertainty over whether a carrier will be able to recoup its 

sunk costs increases risk and consequently increases the return that investors will demand 

before choosing to invest. In turn, this increase in the cost of capital marginally reduces the 

magnitude of telecommunications investments made.”’ Thus, carriers must be able to expect 

a reasonable opportunity to recoup the cost associated with 8YY calls to encourage the 

proper level of investment in the infrastructure needed to ensure quality of service. 

98. Telecommunications networks are also subject to negative network effects. 

Network capacity is limited, and proper price signals are needed so that those who consume 

the network’s capacity also bear the costs of generating it.’I3 If an IXC does not pay for a 

service where an arms-length transaction would require payment, it will use more of that 

service than is economically efficient. That is, the cost of producing the service will exceed 

the value that consumers attach to the service. Thus, it is important that, for each network 

service used within a call, the cost of that service is recovered so that a camer most 

efficiently allocates its limited network resources. 

110. 

1 1  1 .  

112. 
113. 

See, e.g., WILLIAM J. BAUMOL & 1. GREGORY SIDAK, TOWARD COMPETITION IN LOCAL TELEPHONY 

See William J.  Baumol & David F. Bradford, Optimal Departuresfrom Marginal Cosf Pricing, 60 

See SAMUELSON & NORDHAUS, supra note 34, at 425. 
See J. Gregory Sidak & Daniel F. Spulber, Cyberjam: The Law and Economics of Infernet 

34 (MIT Press 1994). 

AM. ECON. REV. 265 (1970). 

Congestion of the Telephone Network, 21 HARV. 1.L. & P m .  POL’Y 327,350 (1998). 
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V. COMPETITIVE TANDEM SWITCHING ENHANCES CONSUMER WELFARE BY ADDING 
VALUE TO THE TELECOMMUNICATIONS NETWORK 

99. Hypercube provides a competitive tandem switching service that contributes 

to the ubiquity and seamlessness of the telecommunications n e t ~ 0 r k . I ’ ~  Hypercube’s 

voluntary agreements with IXCs, including AT&T and Verizon, substantiate the value that its 

competitive tandem switching creates. 

A. Hypercube Advances the Ubiquity and Seamlessness of the Telecommunications 
Network 

100. Ubiquity is one of the FCC’s bedrock goals in the development of the nation’s 

telecommunications networks.II5 Ubiquity relates to the universality of service; seamlessness 

relates to the quality of service. Competitive tandem switching promotes allocative, 

productive, and dynamic efficiency in the switching and transport of calls. That greater 

economic efficiency promotes ubiquity and seamlessness. 

1. 

101. 

The Economic Significance of Ubiquity and Seamlessness 

Ubiquity and seamlessness sometimes sound like abstract goals. The phrases 

are most related to “universal service,” which Congress defined in section 254 of the 

Telecommunications Act of 1996 as “an evolving level of telecommunications services that 

the [Federal Communications] Commission shall establish periodically.””6 This evocative 

phrase denotes the general availability of affordable telecommunications services, the precise 

interpretation of which varies considerably over time and space. Viewed in these terms, the 

economic meaning of ubiquity in telecommunications networks becomes more concrete and 

significant, 

114. BOC NOTES ON THE LEC NETWORKS, supra note 4, at 4-6; see also Hypercube One Pager-I 1.18.09 
(00307401) 1 (Nov. 24, 2009), available at http:iiwww.Hypercube- 
Ilc.comicorporateiabout/Hypercube%2OOne%2OPager%20-%20 1 I .  18.09%20%2800307401%29.pdf. 

115. 
116. 47 U.S.C. 5 254. 

Sevenfh Report and Order 16 F.C.C. Rcd. at 9,925 7 6. 
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102. The goal of ubiquity reflects the desire to exploit beneficial network effects 

that arise as subscribership on a network increases. Network effects refer to demand 

complementarities that occur as a result of higher levels of network access and usage.”’ 

These network effects are benefits that accrue to each network user as the size of a network 

grows: An individual consumer’s demand to use the telephone network increases with the 

number of others users on the network whom she can call or from whom she can receive 

calls.118 Therefore, the goal of promoting network ubiquity translates, in economic terms, to 

the welfare-enhancing goal of increasing subscribership to, and usage of, the network so as to 

maximize consumer welfare in light of positive network effects. 

103. The goal of network seamlessness also lends itself to a concrete economic 

interpretation. It addresses the “holdup” problem in economics. The holdup problem arises 

when two parties can work most productively by cooperating but refrain from doing so due 

to concerns that one party may give the other party increased bargaining As a 

result, Pareto efficiency cannot be achieved.’*’ 

104. A company supplying telecommunications services must undertake 

irreversible, market-specific investments with substantial sunk investments to perform its 

functions. The existence of sunk investments creates the opportunity for holdup to occur. 

Seamlessness, which corresponds to the reliability of quality of service in the provision of 

117. See, e.g., J. GREGORY SlDAK & DANIEL F. SPULBER, DEREGULATORY TAKINGS AND THE 
REGULATORY CONTRACT: THE COMPETITNE TRANSFORMATION OF NElWORK INDUSTRIES IN THE UNITED 
STATES 547 (Cambridge University Press 1997) .  

See INGO VOOELSANG & BRIDGER M. MITCHELL, TELECOMMUNICATIONS COMPETITION: THE LAST 
TEN MILES 51-53 ( M I T  Press 1997); LESTER D. TAYLOR, TELECOMMUNICATIONS DEMAND IN THEORY AND 
PRACTICE 9 (Kluwer Academic Publishers 1994);  JEAN TIROLE, THE THEORY OF INDUSTRIAL ORGANlZATlON 
405 (MIT Press 1988) .  

119. See Sanford 1. Grossman & Oliver D. Hart, The Costs and Benefits of Ownership: A Theory of 
Vertical andLateral Integration, 94 J.  POL. ECON. 691 (1986) .  

120. A Pareto efficient outcome is one resulting in an “[a]llocation of goods in which no one can be made 
better off unless someone else is made worse off.” PINDYCK & RUBINFELD, supra note 16, at 584. 

118. 
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network access, is achieved when service providers forbear from engaging in opportunistic 

behavior. Common camage imposes on service providers the obligation to provide network 

access. It encompasses forbearance from the right to refuse service, which is the default rule 

in unregulated markets. 

105. However, a second necessary requirement for network seamlessness is that 

service providers continue to have the incentive to engage in voluntary exchange. For that 

incentive to exist, a service provider must expect to receive acceptable compensation for the 

network access that it is obligated to supply. This implicit requirement to compensate applies 

equally to cases that deviate from the usual billing configuration of “calling party pays” 

(CPP). In the case of toll-free calls, the billing configuration is “receiving party pays.” 

DeltaCom’s 8YY subscribers pay to receive 8W calls. DeltaCom has engaged in 

transactions with Hypercube and held itself out to other common carriers as being willing to 

pay, yet it subsequently has refused to pay. In doing so, DeltaCom has engaged in holdup, 

which compromises the seamlessness of the network. 

106. In sum, the regulatory goals of ubiquity and seamlessness have significant and 

concrete economic connotations and implications. Implementing those objectives increases 

social welfare and economic efficiency. In contrast, if an IXC were allowed to refuse to pay 

for competitive tandem switching services provided under tariff or price list, the CLEC that 

supplies those services would not recover its costs. In response, suppliers of competitive 

tandem switching either would exit the market or would have less incentive to make further 

investment. That outcome would eventually reduce innovation and service quality, which can 

never improve the ubiquity and seamlessness of the telecommunications network. 
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2. Tandem Switching Promotes Efficient Transport and Routing of Calls 

107. In general, tandem switches-also known as Class 4 switches-are used for 

long-distance communications in the public switched telephone network (PSTN), whereas 

Class 5 switches are primarily used to terminate local calls.12’ A tandem switch connects one 

trunk to another in series.12’ It is an intermediate switch or connection between an originating 

telephone call or location and the final destination of the call. Tandem switching is necessary 

to route calls between carriers to ensure universal connectivity among end users. 

Hypercube’s competitive tandem service is an alternative to traditional networks that 

provides network diversity and reliability.123 

108. Tandem switching promotes ubiquity and seamlessness by increasing 

consumer access. Compared with the traditional tandems, competitive tandem services do not 

require the purchase of traditional network services to interconnect at multiple tandems. 

ary Direct-Connection Agreements with IXC- 
Substantiate the Value That Its Competitive Tandem 

Switching Creates 

109. DeltaCom has refused to pay for Hypercube’s provision of originating access 

and tandem switching on the grounds that Hypercube’s service adds no value to the 

telecommunications network. Yet, other IXC-7.-have entered 

into, and continue to abide by, voluntary agreements with Hypercube for the provision of this 

same service. These voluntary agreements substantiate the value of Hypercube’s competitive 

tandem switching service and refute DeltaCom’s claim that it does not derive economic 

benefit from Hypercube’s service. 

121. 

122. 

See 3 BELL COMMUNICATIONS RESEARCH, TELECOMMUNICATIONS TRANSMISSION ENGINEERING 4 
(Bellcore 3d ed. 1990). 

With intelligent-network configurations, the 8YY service line is similar to an ordinary telephone line 
in that the 8YY number is translated to a regular ten-digit number for switching after the originating central 
office consults a central database. Id. at 230. 

123. Hypercube Ex Parte Presentation at 5 .  
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1. The Voluntary Nature of IXCs’ Direct-Connection Agreements with 
Hypercube Confirms That IXCs Benefit from Hypercube’s Services 

In a filing submitted to the FCC in July 2009, DeltaCom asserted that it does 1 IO. 

not benefit from Hypercube’s service.’24 However, the fact that a number of IXCs, - 
, have entered into voluntary agreements 

with Hypercube substantiates that the service provided by Hypercube is valuable to IXCs, 

contrary to DeltaCom’s claim. As a matter of first principles of economics, voluntary 

exchange is mutually beneficial. For a transaction to occur voluntarily, it must benefit both 

parties.’25 Hypercube’s service of receiving and switching toll-free calls originating on 

wireless networks facilitates the provision of 1- 8YY services. If - - did not value Hypercube’s competitive tandem switching, then compensating 

Hypercube for that service would make their interexchange businesses worse off. - = would discontinue using Hypercube’s service. 

11 1. In a voluntary exchange, each party offers the other consideration at least 

equal to the opportunity cost of the resource to be conveyed. The opportunity cost associated 

with allocating a resource to a particular use refers to all forgone potential earnings derived 

from alternative uses of that resource. In a competitive market, price incorporates 

compensation for opportunity costs.’26 

112. The opportunity cost associated with carrying 8YY calls from wireless 

carriers implies the value of Hypercube’s service. Say that an IXC’s opportunity cost 

associated with carrying an 8YY call from a wireless carrier’s MTSO to the IXC’s point of 

124. Ex Parte Presentation of DeltaCom, lnc., at 1, Re FCC Petition for Declaratory Ruling Regarding 
Access Charges by Certain lnserted CLECs for CMRS-Originated Toll-Free Calls, WC Dkt. Nos. 01-92,96-262 
(filed with the FCC July 1,2009). 

125. 
126. 

see, e.g., PMDYCK & RUBMFELD, supra note 16, at 584. 
See William J. Baumol & J. Gregory Sidak, The Pricing of Inpufs Sold to Competirors, 11 YALE J. 

ONREG. 171,178(1994). 
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presence is A ,  and the rates that Hypercube charges pursuant to its price list for the provision 

of originating access and tandem switching is B. If the IXC chooses to purchase Hypercube’s 

competitive tandem switching service, it must be the case that B is less than A .  That is, it 

would cost the IXC more to carry an 8YY call from the MTSO itself. Therefore, the IXC 

benefits by using Hypercube’s service as opposed to supplying its own comparable services. 

11 3. The use of Hypercube’s tandem switching service by - is 

voluntary and therefore mutually beneficial. Consequently, one can conclude that the 

services that Hypercube provides are economically valuable. Those commercially negotiated 

prices represent the IXCs’ valuation of, and willingness to pay for, Hypercube’s service. 

These voluntary transactions substantiate that Hypercube adds value to the 

telecommunications network through its provision of competitive tandem switching. It 

therefore serves the public interest, and is efficient on economic grounds, for Hypercube to 

be compensated for the services that it provides to DeltaCom to deliver 8YY calls that are 

initiated on wireless networks. 

2. The Benefits to - from Transactions with Hypercube 
Substantiate the Value that DeltaCom Derives from Hypercube’s Service 

114. 

capable, in the many regions where it owns local exchange facilities, of carrying a call for 

one of its 8YY customers from an MTSO to its IXC’s switch. The same is true -. 

Yet, I am informed by Hypercube that it provides - access tandem 

switching of toll-f?ee calls originating on wireless networks. In its - 
offers by receiving toll-free wireless traffic 

from Hypercube. Similarly, to support -, Hypercube 

receives 8YY calls and conducts database queries for camer identification codes to route the 

C R I T E R I O  N E C 0 N 0 M I C S , L .  L .  c . 



Docket No. 090327 
Expert Report J. Gregory Sidak 

Exhibit- JGS-2, Page 81 of 87 

calls 7-1 then can use its own access tandem to route the calls to the 

appropriate IXC.”’ 

115. Since December 2004, DeltaCom has refused to pay Hypercube for the 

provision of originating access and tandem switching of 8YY calls from wireless 

on the grounds that it claims to derive no value from these transactions. Meanwhile, = - among other IXCs, continue to have voluntary agreements with Hypercube for 

the provision of competitive tandem switching. It is common practice for sophisticated 

parties to commercial contracts (such as - to reserve a right of early 

termination, subject to notice. One can conclude that the same Hypercube service that 

DeltaCom disparages as worthless continues to create value for - 
Othenvisq-1 would have exercised their rights to terminate service. 

116. Contrary to DeltaCom’s claim, competitive tandem switching provides many 

tangible economic benefits. - needs Hypercube’s service to 

transport SYY calls from wireless caniers to IXCS. 1-1 - When they contract with Hypercube in a local area, - 
That they 

continue to honor their contracts with Hypercube demonstrates that value results from their 

transactions with Hypercube. That value added can involve, among other things, network 

redundancy, preservation of capacity in the face of network capacity constraints, 

customizable and flexible call aggregation, simplified billing, and specialized call handling 
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and disaster recovery routing.lZ9 In fact, on its -1 = lists, among the benefits of its 800 service, that - 
117. It is therefore not credible-logically or factually-for DeltaCom to defend its 

refusal to pay Hypercube on the grounds that it derives no value from Hypercube’s service. - gain from transactions with Hypercube for the same provision of 

originating access and tandem switching from wireless networks. DeltaCom does not have a 

network as extensive as those of-. It therefore seems likely that the benefit 

that DeltaCom derives from using Hypercube’s service exceeds, in relative terms, the benefit 

that - derives from using the same Hypercube service. 

3. The Benefits to CMRS Carriers, Including AT&T, Verizon, and Sprint, 
Further Substantiate the Value of Hypercube’s Service 

Another indicator of the value of Hypercube’s services is that wireless 

carriers, including AT&T, Verizon, and Sprint, routinely route 8YY calls through CLECs 

and ILECs to deliver them to the correct IXC. The fact that the “big three” wireless carriers 

use services like Hypercube’s indicates that the most prominent CMRS carriers derive 

benefit from Hypercube’s tandem-switched access and database query services in the 

delivery of 8YY calls initiated on their wireless networks. These large wireless carriers have 

made this type of arrangement an industry standard. Consequently, smaller CMRS carriers 

(like Leap, MetroPCS, and T-Mobile) must similarly employ tandem-switched access 

services provided by CLECs like Hypercube for the delivery of wireless-initiated 8YY calls 

simply to compete and remain viable in the market for wireless services. 

118. 

129. 
130. 

Hypercube Ex Park Presentation at 5 .  
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119. Furthermore, it is likely that small wireless carriers compete with the larger, 

vertically integrated CMRS carriers primarily through price, increasing the competitive 

importance of cost-saving services like Hypercube’s. In its November 2007 prospectus, 

MetroPCS stated: 

Our service model results in average per minute costs to our customers that are 
significantly lower than the average per minute costs of other traditional wireless 
broadband PCS carriers. We believe that many prospective customers refrain from 
subscribing to, or extensively using, traditional wireless communications because of 
high prices, long-term contract requirements, confusing calling plans and significant 
cash deposit requirements for credit challenged customers. Our simple, cost-effective 
plans . . . allow us to attract many of these customers. 131 

MetroPCS also listed as one of its business strategies: “Offer Affordable, Fixed Price 

Unlimited Service Plans With No Long-Term Service Contract Req~irement .”’~~ These 

statements indicate the significance of price as a factor in a small CMRS carrier’s ability to 

compete against the large nationwide wireless carriers. If an IXC were permitted to withhold 

payment from a CLEC, such as Hypercube, upon which a small CMRS carrier relies for the 

delivery of the 8YY calls that are initiated on its network, that CMRS canier would face 

increased difficulty competing in the market for wireless services. 

C. DeltaCom’s Allegation that Hypercube Is an “Inserted CLEC” Lacks 
Credibility 

120. In the petition that it filed on October 23, 2009 with the Commission, 

DeltaCom described Hypercube’s services as a “(needless) insertion into the call-flow,” by 

which DeltaCom claimed that “Hypercube in effect replicates that which the wireless carrier 

otherwise does for i t~elf .””~ By so characterizing Hypercube’s services, DeltaCom attempts 

131. MetroPCS, Offer to Exchange 9%% Senior Notes Due 2014 That Have Been Registered Under the 
Securities Act of 1933 for Any and AI1 9%% Senior Notes Due 2014, Prospectus, 99-100 Pov .  7, 2009) 
available at http://sec.gov/Archivededgar/data/112 1026/0000950 1340702 1201/d46443h3e424b3.htm#ll2 (last 
visited Jan. 7,2008). 

132. Id. at 101. 
133. DeltaCom First Amended Petition 7 3.  
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to frame Hypercube’s commercial contracts with CMRS carriers as an ‘‘unlawful intrastate 

access charge arbitrage ~cheme.””~ This caricature of Hypercube’s agreements with CMRS 

carriers belies the economic value of Hypercube’s of tandem-switched access services and 

fails to recognize that such agreements are a market response to the negative externality that 

resulted as an unintended consequence of the mandatory detariffing of wireless networks. 

That market response should be applauded, not disparaged. 

12 1 .  Although DeltaCom accuses Hypercube of “helping wireless carriers 

accomplish indirectly what federal and state law bars them from doing directly,”’35 it is 

DeltaCom that has acted opportunistically by refusing to pay for the service that Hypercube 

provides it pursuant to its price list, which is an essential input to DeltaCom’s provision of 

8YY service to its own customers. Moreover, directly connecting with Hypercube is 

equivalent to carrying 8YY traffic from an ILEC interconnected with the CMRS carrier. In 

other words, Hypercube’s services constitute an “insertion into the call-flow,” solely because 

of DeltaCom’s own refusal to interconnect directly. 

122. As I explained in Part I, Hypercube delivers about 90 percent of its wirelessly 

initiated intrastate 8YY traffic in the United States to IXCs with which it is directly 

interconnected. Those IXCs have taken the long view of their customers’ welfare by acting to 

promote network seamlessness and ubiquity. DeltaCom, in contrast, appears focused on 

shorter-term profitability, even at the expense of economic efficiency and network ubiquity. 

Such shortsightedness disserves the long-run interests of consumers. 

134. Id. 21 
135. Id. 7 3. 
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VI. CONCLUSION 

123. In refusing to pay Hypercube for the access and competitive tandem-switching 

services that Hypercube has provided, DeltaCom harms consumer welfare by diminishing the 

ubiquity and seamlessness of the telecommunications network, as well as the marginal 

incentives of CMRS carriers, CLECs, and IXCs to invest in their networks to accommodate 

the demand for toll-free calls. DeltaCom attempts to justify its refusal to pay by claiming that 

Hypercube’s competitive tandem-switching service has no value. However, IXCs’ voluntary 

agreements with Hypercube demonstrate that IXCs, including DeltaCom, benefit from 

Hypercube’s competitive tandem-switching service. DeltaCom’s refusal to pay is not an a 

legitimate response to the alleged lack of value of Hypercube’s competitive tandem- 

switching service, but rather an opportunistic assertion of self help by which DeltaCom seeks 

to avoid paying for a necessary input that it has used, and continues to use, to provide its own 

toll-free services. 

124. FCC regulation governing interstate CLEC access charges as well as the 

Commission’s own regulation governing intrastate CLEC access charges clearly permit the 

charging of tariffed rates for the provision of access, database query, and tandem switching 

for wireless-initiated 8YY calls. Moreover, the procedure by which DeltaCom legally could 

have contested the rates that Hypercube charges pursuant to its price list rates was to file a 

formal complaint with the Commission. By now unilaterally refusing payment to Hypercube 

while continuing to consume its services, DeltaCom is engaging in self help. 

125. If DeltaCom were permitted to refuse payment for Hypercube’s competitive 

tandem-switching service merely because DeltaCom disagrees with the rates it is charged, it 

would risk disrupting the provision of 8YY and wireless services, each of whose markets is 
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growing in significance. As a result of the mandatory detariffing of wireless service in 1994, 

CMRS carriers today are prevented from using tariffs to recover from IXCs the costs of 

delivering 8YY calls initiated on wireless networks. The negative externality that results 

from this regulatory artifact leads to diminished investment incentives of CMRS carriers to 

provide, and improve on the quality of, 8YY services. Because CMRS carriers cannot refuse 

to provide access for 8YY services, the increased costs of providing 8YY access due to 

DeltaCom’s opportunistic behavior would likely result in marginally higher prices for all 

wireless subscribers. By conducting econometric analysis of actual Hypercube data, I find 

that DeltaCom consumed over million additional minutes of use for wireless-initiated 

8YY calls over the period of its refusal to pay Hypercube. 

126. Given the dramatic gowth of wireless demand, any inability of CMRS 

carriers to recover the cost associated with transporting 8YY calls from wireless networks to 

IXCs risks becoming an increasingly significant disincentive to network investment for 

CMRS carriers. Contractual arrangements between CMRS carriers and CLECs, such as 

Hypercube, allow CMRS carriers to avoid some of the costs associated with delivering 8YY 

traffic to IXCs. If DeltaCom were permitted to stop paying for Hypercube’s competitive 

tandem-switching service and were thereby able to obstruct access agreements between 

Hypercube and CMRS carriers, it would hinder investment incentives of wireless carriers and 

compel wireless camers to raise prices for all of their subscribers. Moreover, the two-sided 

nature of demand for 8YY calls indicates that 8YY subscribers and the IXCs that provide 

8YY service, such as DeltaCom, are better suited to pay for the local transport, switching, 

and database queries for 8YY services because IXCs have more inelastic demand for 8YY 

access than wireless subscribers. 
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127. In light of the significant economic value that Hypercube’s services provide, it 

will serve the public interest for the Commission to grant Hypercube’s requested relief. 

DeltaCom’s unlawful refusal to pay for the services that Hypercube continues to provide 

pursuant to its price list-and which DeltaCom continues to consume-reduces the 

incentives that CMRS carriers, CLECs, and IXCs have to invest in core infrastructure and 

thereby threatens network ubiquity and seamlessness. 


