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Commencement Datc (the “Term”), unless otherwise extended or terminated earlier in a m d a n c e  with the 
provisions of  this Agreement, including, without limitation, due LO Seller’s failure to satisfy the conditions 
precedents set forth herein. 

2.2. QF Status 

The continuation of  this Agmement is contingent on tlie Facility achieving and maintaining its status as 
a Qualifying Facility in accordance with this Agreement. Buyer shall submit this Agreement and related 
documenlalion to the FI’SC for approval within ten ( 1  0 )  Days of tlie Execution Date. The Seller agrees and 
acknowledges that Buyer’s obligation to purchase Energy from the Facility is expressly contingent on the 
Facility ffleeling the requirements of the Act. 

2.3 Regulatory Approvals 

(a) The obligations of the Palties hereunder, including but not limited to Buyer’s obligation to 
perform under this Agreement shall be conditioned upon the Buyer obtaining any regulatory approvals it, acting 
in its solo discretion, deems necessary or desirable, including but not limited to, a final non-oppealablc odor or 
other regulatory determination from tlie FPSC that Buycr shall have cost m v e r y  associated with its 
performance under this Agreement. With respect to the FPSC, Buyer shall petition the FPSC for approvals 
relating to this Agreemen1 within ten (IO) biisinew Dnys of the Eff‘ective Dntc. Seller agrees to cooperate with 
and assist Buyer in these efforts as Buyer may reasonably tory approval is not 
obtain4 to Buyer’b sntisfwtion, in its sole discretion, within such request, then 
this Agreement shall teaninate upon ten (IO) Days notice, iability under this 
AgfCCmCnl and neither Party having any further obligations relating lo  this Agreemcnt. 

3. CONDITIONS PRECEDENT 

3.1. Conditions Precedent 

This continuation of this Agreement shall be contingent upon no Event of Default having occurrcd or 
continuing, and Seller’s satisfaction of the following conditions precedent (“Conditions Precedent”) to the 
satisfaction of the Buycr, acting in its sole coinmercially reasonable discretion, unless expressly waived in  
writing by Buyer in its sole discretion: 

(i) Scllcr shall have developed a Buyer-approved plan for tlic tratismissioti scrvicc 
necessary to deliver C and Eiiorgy from tlic 1:acility to tlie Electrical 
Interconnection Point b m  

(ii) Seller liaviiig entered into Financing Ihe construction of the 
Facillly and having achievcd Financial Closing b 

Seller having entered into thc Project Contracts; (iii) 

(iv) Seller haviu nrancc policies or coverage in compliance with Section 5 by 
no later Ilia 

(v) Seller obtainiti :acility Status as set fotlh in Section 2.2 of this Agreement 

3.2. Cupecity Cornmcnccment Date 

Seller shall achieve the Capacity Coiiinieiicetnent Date 011 or bcforc the Rcquircd Capacity 
C~ninicuccnieiii Date, aner which dntc if tlic Fncilily hns not ncliicvcd Coiiimissioniiig status then i3uyer may 
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For tlte period bagitiiiing on the latest datc by which any appeal could hwe been (but was not) 
takon in connection with the llual approval of titis Agrwment by the PPSC and continuing utili1 
the term of thia contract. twenty-five years Cotnmenccinent Date, Seller sltall 
maintain a latter of Credit in the amount o 

Buyer shall have the riglit and Seller shall be q u l m d  to monitor the flttsticlal condltlon of tlte 
Issuer(s) in the eveiit atiy Lotter of C d i t  is providcd by Seller. In the event tlte Senior Debt 
llatitig of any lssue~(s) has deteriorated to a level below the level stated in clause (1)) of tliis 
Seotion 6.9, Buyer may roquire Soller to roplaeo tho I&ttot('s) of Crodit. Replaootnont l.oltcr(s) 
of Cmdit most ineel the rcquimtncnts llslcd in clause (b) of this Swtion 6.9 within ten ( I  0) Days 
following written notification to Seller of the requirement to replace. 

Failure by Seller to coniply with the requirements of this Sectioit 6.9 shall, absent a cute by 
Soller in aocordaiice with Sootion 17 heruof, be grounds for Buyer lo draw in full on Llic existing 
Ial(0r of C d i l  nnd will coiistitute a Seller Remedial 13vent. In the event of any other Seller 
Kcindial Event, Buyer shall not be entitled to receive, draw upon or retain, as the case may be, 
ally portion ofthe applicahic Rccurity until sucli Scllcr Rcmdial I~vont SIIHII he deemed n Seller 
Non-Remedial Event, as described in Section 17.1(b)(iii) hereof. In the cuse of any Seller Non- 
Reinedial Event, Buyer vlinll be untitlud ilnniwlialuly tu rweive, drnw upuri ur retain. ns the CHW 

may be, one hundred pct.oent (100%) of tlie applicable security. 

6.10. Submisslon ofL)o;(n 

Seller shall submit or CRUSC lo be submitted to Uuycr the following docunients on or beiorc Ihe 
dates specified below: 

(ii) 

(iii) 

(i v) 

No Iatcr than Thirty (30) Days aftcr tlic Fiiiancial Closink I>alc Alld clidiiig on Ihc 
Capacity Conimoncotnenl Dale, (A) monthly consWuction progress rcports in such form 
as may be agrood to by the Patlics, (B) such oilier reports as arc subinitled to Seller hy 
the Independent Engineer, and (C) repnrls, when and RS Scllor hccnmas aware, of any 
new condition or evcnt that may Iiavc a material adverse cffect 011 the limcly 
conipletioti of tlic Ihility. 

No later than 'fliirly (30) Days prior to the Capacity Commcncctnent Dntc, evidciicc 
demonxtrntiny that Seller has obtaiiied all Project Conscnls lhcn required lo bc oblaiiicd 
for the ownership, operatioit and maintenance of, and the supply of Energy fiarn, tlic 
I'nclllly in accordance wit11 this Agtcetncttt. 

On or boforc the Cnpncily Cotnniencenient Date, a certificate from tlie Independent 
Liigiiieer to tlie effcct tlint, bnrd iipoii its monitoring and rcviow of construction. lhc 
Facility ltns bccri construcled in all matcrial respects in compliance with the 
spocilicatious lor the I+tcility such tlint it will operate iii nccorclancc with Prudent 
1Jt i I ily Practices. 

As sooii as avsilablc, but not lntct tlinii Sihty (60)  13ayb f ~ ~ l l ~ w i i ~ g  the Capacity 
Commencement Date, two (2) copies of nll rcsults of Commissioning Tcsls pcrforined 
on the Facility, including Tcsls of mqior cquipmcnt ittcludcd i n  the I'Acilily and thc 
Trnnsiiiission Spsteni. 

Upon request by the Ihiyer aiitl at lenst Thirty (30) rinps following the Cnpacity 
Commenceineiit Date, one ( I )  copy, ns rcccivcd by Seller pursuant to tlic Iil'C Conrrncr. 
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dwmcd to bavc occurred unlcss tbe lricreascd suiting h m  any sin& 
such Chango(8) in linvironmontal Law(e) cxcc in the aggregate during 
the Term (tlic "Thresliold"). Notwlthstnndliig thc I1 bo rcsponslbic for any 
and all costs relatlng to tlic opcmtlon and mnlntcnunw of the I~aclllly, Including, wltliout 
limitation, cnvirontncntal compllanw costs. 

(d) If a Party's Increased Environmental Costs should dcinonntmbly cxwod tho Threshold 
requirements set forth in Section 12.9(c) abovc, tho Partics may renegotiatc tho toms of this 
hgmcincnl. In Llie cvcnt tlic non-all'led Patty docs not agree, in its sole discretion, to 
renegotiate this Agreement, then the affcctcd Patty may tcrminatc this Agrcemcnt upon onc 
hundred and ciglity (180) Days written notiw to thc othor Party in thc nianncr provided for in 
scctlon 18.3. 

12.9. Survival on Tcrmlnatlon 

The provisions of this Scction 12 shall survivc thc rcpudiatioii, tcnnination or expiration of tiils 
Agroeiuent fur so lung HS iuuy be uwasnry tu yivo efket to nuy outstnndiiiy ~ J I ~ Y I I I W I ~  
obligations of tlic Partics duc and payablc prior to any such repudiation, termination or 
expiration. 

13. BILLING AND PAYMENT 

13.1. Slatcmcnts and I'aymont of Elcclrlclly Paynicnts 

(u) Buycr shall rcnd or IIRVC rcnd on its bolinlf thc Mctcring Iquipincnt nt tlio Eloctrioal 
lntcircotiticction Points HI midnight Lantern Prevailing T h e  on the last Day o f  each Month, 
unless otlienvise mutually a g r d  by tho Puttics. 

(b) Paymcnts duc sli~ll bc detcmiincd and adjustod in accordance with Appendix 2. 

(i) 

(ii) 

I:roni and after the Chpacity Coninicncctnciit Date, Ruycr shall pay to Scllcr, nioiitlily 
in arrears, paytncnts i n  ac'wrdancc with llic provisions orclausc (c) below. 

Prior to the Capacity Conimencctncnt Date, Buyer shall pay to Seller, tnonthly i n  
arrears in amnulance with the provisions of clause (d) bclow, for all Energy delivered 
to Ruycr. 

(0) On or bcfom tlic lwcntictli (20"') Ilusincss DHY of each Montli fullowiiiy the Month iii which the 
CHpfICity Couniicnceiiieiit Date occurs Seller shall prepare an invoice showiny the I'ayinent 
puyuhle by Buyer pursuaut to this Agrocnicrit ( in  1)ollrrs) and puyablc to Scllcr for rlic 
prcccding Month. Ench such invoicc slinll show informallon ~ i i d  culculalions. i n  reasonable 
dctui I. 

((1) Beginning with tlic firs1 Month followiug tlic Month in which tlic first uni t  of the 1:acility IIHS 
bcen Conimissioncd unlil an invoice is required to be prepared ~ U I W H I I ~  to C~IIUSC (c) 
afoismentioncd, Hiyc r  ~ 1 1 ~ 1 1  prcpnrc an invoicc showing tlic chargos for Uucrgy payablc to 
Scllcr for llic prcccding Month iii accordance with ITSC M e  25-1 7.0325, 1I.A.C.. which 
lnvolcc slitlll sliow infurination and calculuilotis, I n  teasonable dctall. 

(e) I3uycr sIIRII,  subjcct to Scction 13.7. PRY all invoices on or befo~u tlic twcnlielli Business Day or 
tlio nionth. If'Uuycr should dispute II poition of tho clinrycs sot forth on UIIY invoioo, it slinll pny 
only thosc U I ~ O I I I I ~ S  ntil ill  dispute by tlic applicable I h c  Date. 
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APPENDIX 5 

SELLER’S CORPORATE INFORMATION 

Hathaway Renewable Energy, In@. 

Physlcal Addma: 

Phone: 

Fax: 
&mall: 

Mnillng Addrma: 

Stnte of Incorporation: 
Qunlilled In Florida: 
Em: 
DUNS8 

CAGE Code: 

CCR ReQtstration: 
NAICS: 
SIC: 

45 Franks Itoad 
Wmn, Lawrence County, Tcnncsscc 38468 
(931) 23 1-5450 
(931) 852-4160 
hnthnwaykw~inRa.com 

P.O. Box 3S6 
Lootna, IN 38468-0356 

Tentiossca 011 October 26, 2009, control I 6  I6 I83 
January 26.20 10, conl1~1IF I0000000444 - - 
m 
0 

m 
Completed Deceinber 23,2009 good for one year 

Bank of  Frankcwing, I.nwra 464 
KTN: 
ACCT: 

THX Yew: I O(X to 30 SEI’ 


