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FLORIDA POWER & LIGHT COMPANY’S POST-HEARING BRIEF
Florida Power & Light Company (“FPL” or the “Company”) hereby files with the Florida Public Service Commission (the “PSC” or the “Commission”) its Post-Hearing Brief in the above-referenced docket, pursuant to Order No. PSC-10-0538-PHO-EI and Order No. PSC-10-0115-PCO-EI, and states as follows:

On September 7, 2010, the Commission approved the Stipulation among FPL, the Office of Public Counsel, and the Florida Industrial Power Users Group and the deferral of issues until the 2011 Nuclear Cost Recovery Clause proceeding.  This approval resolved all FPL issues in this docket (Issues 1, 3b, and 16-27) except for Issue 3a.  Accordingly, FPL is providing its position and post-hearing brief on Issue 3a.

ISSUE 3a:  
Does the Commission have the authority to require a “risk sharing” mechanism that would provide an incentive for a utility to complete a project within an appropriate, established cost threshold?  If so, what action, if any, should the Commission take? 

FPL:
*No.  FPL is entitled to recover all its prudently incurred costs, regardless of the ultimate total.  Additionally, FPL is required to provide a non-binding cost estimate for nuclear projects, not a binding threshold for use in a “risk sharing” mechanism.  The ability to recover all prudent costs and the provision for a non-binding cost estimate are critical to the legal framework intended to promote nuclear generation.  A “risk sharing” mechanism would violate both the letter and intent of the law.*

I.  INTRODUCTION

Issue 3a introduces the concept of a “risk sharing” mechanism for the first time in the nuclear cost recovery process.  The exact operation of such a mechanism is unclear, but it appears to suggest that costs incurred in the development of a nuclear power plant that exceed some “appropriate, established cost threshold” may not be recovered by the utility developing the nuclear power plant, regardless of whether those costs were prudently incurred.  Such a mechanism is contrary to the clear language of the Florida statutes governing nuclear cost recovery, notwithstanding the Commission’s general authority to ensure fair, just and reasonable rates.


Even if it were permitted by law, it would be poor public policy to implement a “risk sharing” mechanism, as utilities would need to include substantial contingencies within the “appropriate, established cost threshold” in order to take into account the risk of costs exceeding the threshold, leading to higher total project cost estimates.  At the same time, if a project ultimately cost less than the “threshold,” customers could be burdened with paying more than the actual cost of the project, as cost savings under such a mechanism would presumably be shared with the utility.  Additionally, establishment of a “risk sharing” mechanism is unnecessary given the prudence, reasonableness and annual feasibility analysis already required by Rule 25-6.0423, F.A.C., which rule ensures that only prudently incurred costs will be included in rates and that proceeding with a nuclear project remains economically feasible.  For all these reasons, as described further below, the Commission cannot and should not require a “risk sharing” mechanism for nuclear cost recovery purposes.

II.  FLORIDA LAW DOES NOT PERMIT A “RISK SHARING” MECHANISM


A.
A “Risk Sharing” Mechanism Would Violate Section 403.519, Florida 



Statutes


Section 403.519(4), Florida Statutes, Section 366.93, Florida Statutes, and Rule 25-6.0423, Florida Administrative Code (“the Nuclear Cost Recovery Rule”) establish the legal and regulatory framework for the recovery of costs in the development of nuclear generation in Florida.  Section 403.519(4), Florida Statutes, applies to the determination of need for a nuclear-fueled power plant and emphasizes the Florida Legislature’s desire to improve fuel diversity, reduce dependence on fuel oil and natural gas, reduce air emission compliance costs, and contribute to the long-term stability and reliability of the electric grid in Florida.  It further makes clear that a utility is entitled to recover all its prudently incurred costs in the development of nuclear generation.  Specifically, with respect to cost recovery after a determination of need is granted, it states:

the right of a utility to recover any costs incurred prior to commercial operation, including but not limited to costs associated with the siting, design, licensing, or construction of the plant…shall not be subject to challenge unless and only to the extent the commission finds, based on a preponderance of the evidence adduced at a hearing before the commission under s. 120.57, that certain costs were imprudently incurred.

 § 403.519(4)(e), Fla. Stat. (emphasis added).


A “risk sharing” mechanism that disallows recovery of costs above an established threshold would violate the utility’s right to recover its costs, and would challenge the recovery of those costs without the requisite showing by a preponderance of the evidence that certain costs were imprudently incurred.  Indeed, the proposed “risk sharing” mechanism could provide for the disallowance of prudently incurred costs that exceeded the established threshold.  To the extent it is argued that all costs above the threshold are inherently imprudent, such argument would fall far short of meeting the requirement that a preponderance of the evidence demonstrate that certain costs were imprudently incurred.  The mere fact that the final cost of a project exceeded a cost estimate is not, on its own, evidence of imprudent decision making.  Accordingly, it is clear that such a mechanism is contrary to the plain language of Section 403.519(4)(e), Florida Statutes, and should be rejected.


B.
A “Risk Sharing” Mechanism Would Violate Section 366.93, Florida Statutes

Section 366.93, Florida Statutes, establishes certain parameters for nuclear cost recovery, and requires the Commission to establish by rule a cost recovery mechanism that promotes utility investment in nuclear power plants and “allow[s] for the recovery in rates of all prudently incurred costs.  § 366.93(2), Fla. Stat. (emphasis added).  To the extent there is any doubt about the types of costs that are recoverable, the statute defines “cost” as including but not limited to all capital investments including rate of return, any applicable taxes, and all expenses including operation and maintenance expenses related to or resulting from the siting, licensing, design, construction, or operation of the nuclear power plant.  § 366.93(1)(a), Fla. Stat.  In response to the direction provided in Section 366.93, the Commission promulgated the Nuclear Cost Recovery Rule.  This rule states, among other things, that its purpose is to promote utility investment in nuclear generation and to allow for the recovery in rates of all such prudently incurred costs, and includes the definition of “cost” provided in Section 366.93(1)(a).  See Rule 25-6.0423(1) and (2)(d), Fla. Admin. Code.

As explained by the Florida Supreme Court, it is an “elementary principle” of statutory construction that significance and effect must be given to every word, phrase, sentence and part of a statute – and words in a statute should not be construed as mere surplusage.  School Board of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 1233 (Fla. 2009), citing Gulfstream Park Racing Ass’n v. Tampa Bay Downs, Inc., 948 So. 2d 599, 606 (Fla. 2006).

A “risk sharing” mechanism that disallows recovery of costs above an established threshold would violate the mandate in Section 366.93 (and the stated purpose of the Nuclear Cost Recovery Rule) that utilities be permitted to recover all their prudently incurred costs.  It is clear that utilities are permitted to recover such costs, regardless of whether they total above or below some pre-established threshold.  Accordingly, a “risk sharing” mechanism would be contrary to the plain language of Section 366.93, Florida Statutes, as well as contrary to Section 403.519(4), Florida Statutes discussed in the prior section of this brief.


C.
A Binding Cost Threshold for use in a “Risk Sharing” Mechanism is 



Contrary to Law


Another key component to the nuclear cost recovery framework established by the legislature and adopted by the Commission in its Nuclear Cost Recovery Rule is the use of a nonbinding cost estimate for nuclear power plant projects.  Section 403.519(4)(a)3, Fla. Stat., requires the utility to include a “nonbinding estimate” of the cost of the nuclear power plant in its need determination petition.  Section 366.93(5) requires the utility to annually report to the Commission the budgeted and actual costs of developing the nuclear power plant as compared to the estimated nonbinding cost estimate provided during the need determination, “with the understanding that some costs may be higher than estimated and other costs may be lower.”  The annual reporting requirement, along with the express recognition that some costs may be higher and some costs may be lower, was adopted by the Commission in Rule 25-6.0423(8)(f), Fla. Admin. Code.  A “risk sharing” mechanism, however, would violate this concept by requiring a binding cost estimate threshold for cost recovery purposes.

D.
A “Risk Sharing” Mechanism is Contrary to the Legislature’s Intent to 


Promote Utility Investment in Nuclear Generation


The two foregoing principles – the ability to recover all prudently incurred costs and the use of a non-binding cost estimate – are critical elements of the nuclear cost recovery framework that the Florida Legislature expressly intended to promote utility investment in nuclear generation.  See § 366.93(2), Fla. Stat., declaring that the Commission’s cost recovery mechanism “shall be designed to promote utility investment in nuclear” power plants.  This framework recognizes the uncertainty associated with such large, complex, long-term nuclear construction projects.  It is these principles which have enabled FPL’s pursuit of additional nuclear generation – with all its baseload, emission-free, low-fuel cost benefits – for FPL’s customers.  The establishment of a “risk sharing” mechanism would essentially negate both of these key statutory and regulatory concepts, which FPL has depended upon in all its decisions to initiate and to continue pursuing additional nuclear generation, and would therefore violate the intent and spirit of the law, as well as the letter of the law.  For this additional reason, the Commission should find that a “risk sharing” mechanism is not authorized by Florida law.


It is critical for the application of the nuclear cost recovery statutes to be consistent with the Legislature’s intent to promote utility investment in nuclear generation by minimizing the inherent financial risk to the utility.  First, the pursuit of additional nuclear generation, even within the cost recovery framework provided by law, is not a risk free endeavor.  Secondly, already in the first three years of nuclear cost recovery, there have been instances in which parties’ interpretation and application of the nuclear cost recovery statutes and rule has introduced additional regulatory risk that exceeds the risk contemplated by the Florida Legislature.  Neither the financial risk associated with nuclear development nor the increased regulatory risk introduced in the application of the nuclear cost recovery process is currently reflected in FPL’s authorized return on equity.  The incremental risk introduced by a new “risk sharing” mechanism, that further calls into question a utility’s ability to recover prudently incurred costs,  could be so great as to prevent utilities from investing in, or continuing to invest in, nuclear generation.  



E.
The Commission’s General Ratemaking Authority Does Not Alter the 



Nuclear Cost Recovery Framework


The Commission’s authority to fix “fair, just and reasonable rates” pursuant to Section 366.06, Florida Statutes, does not provide the authority necessary for the establishment of a “risk sharing” mechanism, as some may argue.  It has long been settled that when a general statute and a specific statute cover the same subject area, the specific statute controls.  For example, in determining that the specific statutory scheme providing procedures applicable to charter school charter terminations controls when in conflict with the Administrative Procedures Act, the Florida Supreme Court stated “we are mindful of the principle that specific statutes covering a particular subject area will control over a statute covering the same subject in general terms.”  School Board of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 1233 (Fla. 2009), citing Maggio v. Fla. Dep’t of Labor & Empl. Sec., 899 So. 2d 1074, 1079 (Fla. 2005).  The specific statutes governing nuclear cost recovery in Florida and directing the Commission to allow the recovery of all prudent costs – not the Commission’s general authority to fix fair, just and reasonable rates – therefore control.  As discussed above, the statutes governing nuclear cost recovery do not permit the creation of a “risk sharing” mechanism.

III.  EVEN IF IT WERE LEGAL, THE COMMISSION SHOULD NOT

IMPLEMENT A “RISK SHARING” MECHANISM

Even if a “risk sharing” mechanism were permitted by law (which it clearly is not), it would be poor public policy to implement such a mechanism.  Use of a mechanism that sets a cap on the project total cost would logically result in utilities developing project cost estimates with sufficient contingency to substantially limit the probability of a cost overrun.  By doing so, the Commission would risk encouraging utilities to set much higher cost estimates and budgetary targets for nuclear projects, which realistically would be necessary in order to take into account the financial risks associated with nuclear construction.  FPL believes that this is less desirable for customers from a policy perspective than cost recovery based upon the actual prudently incurred costs of the project, which permits customers to pay the correct and accurate amount for a project.  Similarly, by introducing a “risk sharing” mechanism that applies equally in the cases of cost “over-runs” and cost “under-runs,” FPL’s customers could be burdened with higher rates than necessary if the final cost of the project was less than the established cost threshold, because a “risk sharing” mechanism would allow the Company to retain a portion of the savings.  Such a situation would result in FPL’s customers paying more than the actual cost of the project, which FPL submits is also not in customers’ best interests.
Finally, it must be noted that a “risk sharing” mechanism is simply not needed within the context of nuclear cost recovery.  The Nuclear Cost Recovery Rule currently requires utilities to submit “a detailed analysis of the long-term feasibility of completing the power plant.”  Rule 25-6.0423(5)(c)5, Fla. Admin. Code.  In this feasibility analysis, FPL provides an updated analysis of the cost-effectiveness of the nuclear power plant, using nonbinding project cost-estimates, competing resource options, load forecasts, and a range of fuel costs and emission compliance costs, all of which are subject to Commission review and scrutiny through the annual nuclear cost recovery process.  The results of such cost-effectiveness analyses can assure both the Commission and FPL’s customers that proceeding with the project is appropriate, regardless of whether the total project cost used in that analysis is above or below an established cost estimate threshold.  Similarly, the prudence and reasonableness reviews provided for through the nuclear cost recovery process protect customers’ interests in ultimately paying only for project costs that have been prudently incurred.   

IV.  CONCLUSION
For all the foregoing reasons, a “risk sharing” mechanism cannot, and should not, be required.  Such a mechanism would violate Section 403.519(4) and Section 366.93 of the Florida Statutes, as well as a number of provisions of the Nuclear Cost Recovery Rule.  The Commission’s broad authority to ensure fair, just and reasonable rates pursuant to Section 366.06 does not authorize the Commission to violate Section 403.519(4) and Section 366.93, and the express provisions entitling utilities to the recovery of all prudently incurred costs.  Further, even if such a mechanism were permitted by law, it would be inappropriate, potentially harmful to customers, and unnecessary given the annual feasibility analysis already required by rule.  Accordingly, the Commission should find that it does not have the authority to require a “risk sharing” mechanism and should not require one.

Respectfully submitted this 10th day of September, 2010.
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. 

� FPL takes no position on the issues identified for Progress Energy Florida in this docket.


� The ability to recover all prudently incurred costs is also consistent with the prudence standard originally espoused by U.S. Supreme Court Justice Brandeis in 1923:


  


There should not be excluded from the finding of the base, investments which, under ordinary circumstances, would be deemed reasonable.  The term is applied for the purpose of excluding what might be found to be dishonest or obviously wasteful or imprudent expenditures.  Every investment may be assumed to have been made in the exercise of reasonable judgment, unless the contrary is shown…adoption of the amount prudently invested as the rate base and the amount of the capital charge as the measure of the rate of return…[would provide] a basis for decision which is certain and stable.  The rate base would be ascertained as a fact, not determined as a matter of opinion.





Southwestern Tel. Co. v. Pub. Serv. Comm., 262 U.S. 276, 289 (1923).
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