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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In Re: Fuel and Purchased Power )

Cost Recovery Clause with Generating ) Docket No. 100001-EI
Performance Incentive Factor ) Filed: November 8, 2010
)

POST-HEARING BRIEF AND STATEMENT OF ISSUE AND POSITION
OF WHITE SPRINGS AGRICULTURAL CHEMICALS, INC.
D/B/A PCS PHOSPHATE — WHITE SPRINGS

Pursuant to the Florida Public Service Commission’s March 18, 2010 Order
Establishing Procedure, Order No. PSC-10-0154-PCO-EI, and as ordered at the November 2,
2010 Commission Hearing in this proceeding, White Springs Agricultural Chemicals, Inc.
d/b/a PCS Phosphate — White Springs (“PCS Phosphate™) files this Post-Hearing Brief and
Statement of Issue and Position with respect to Progress Energy Florida (“Progress™). All
issues in this proceeding have been resolved except for Issue 1D, which concerns the
appropriateness of interim recovery of replacement fuel costs caused by the extended outage
of the Crystal River 3 (““CR3”) nuclear generating unit pending a Commission decision on the
prudence of such costs that will be examined in a separate proceeding. As explained below,

PCS Phosphate urges the Commission to deny such interim recovery.

STATEMENT OF POSITION AND DISCUSSION

ISSUE 1D:  Should Progress Energy Florida, Inc. be permitted to collect through the fuel
clause, amounts related to replacement power due to the extended outage at
Crystal River Unit 3 prior to the Commission’s determination of the prudence
of such costs in a separate docket?

POSITION: **No. Interim cost recovery in the fuel factor is not warranted at this time.
Progress is not entitled to interim recovery and the prevailing state of the
Florida economy militates against such recovery prior to the Commission’s
CR3 prudence determination.**
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Progress originally planned for the CR3 unit to return to service before the end of
2009. It now appears that the nuclear unit will remain out of service for all of calendar year
2010. The Commission has determined that a separate docket should be established to
examine the causes of the extended outage, Progress’ management of the issues that caused
the outage and the outage itself, and the prudence of the cost consequences.’

In its September filing in this docket, Progress proposed to increase its fuel factor
charge to consumers notwithstanding steadily declining fuel costs. The sole cause for the
increase cited by Progress was the cost of energy to replace expected CR3 output in 2010 that
is not otherwise covered by insurance.” Progress subsequently has revised its estimated fuel
forecasts for 2011 as well as the expected excess replacement power costs for CR3. This
update is reflected in Exhibit 71 and now shows net reductions in proposed levelized fuel
factor charges from 2010 to 2011, with additional revisions to be provided by Progress on
November 10, 2010.°

With these revisions and changing estimates, the excess replacement power costs
associated with the CR3 outage have declined substantially from PEF’s September filing, but
remain substantial. Exhibit 71 shows fuel factor costs and proposed factors “with’ and
“without’ the CR3 excess replacement power costs. The alternative calculations shown on
that exhibit reveal that, even as revised, the CR3-related costs have a material impact on fuel

factor charges to Progress ratepayers.

! In re: Fuel and purchase power cost recovery clause with generating performance incentive

factor, Order No. PSC-10-0632-PCO-El, Docket No. 100001-EI (Oct. 25, 2010).
2 Tr. 53-54 (September 1, 2010 Direct Testimony of Marcia Qlivier at 3-4).
’ Tr. 406-07.
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The question of whether to permit or deny interim cost recovery pending the outcome
of the CR3 prudence proceeding has been described as a legal issue when in fact it is a
Commission policy choice. Legally, it is firmly settled that the Commission has full authority
to determine whether to permit or deny recovery of some or all of the CR3 outage costs based
on its responsibility to ensure that rates charged to consumers are fair, just and reasonable.’
Further, any time a utility seeks to recover costs from consumers in rates, it bears the burden
of proving the reasonableness of those costs.”

Also, prudence is not a distinct concept from reasonableness. In utility regulatory
lexicon, “prudence” refers to whether costs in question were the result of decisions and
actions that reasonable utility management would have taken under the circumstances
prevailing at the time.® In short, whether costs are reasonable is inextricably bound to
whether they were prudently incurred.

Where, as in this instance, the circumstances are such that the Commission has
determined that a separate proceeding is required to assess the prudence question, the
ancillary question of interim cost recovery is presented. The parties seem to agree that
Florida statutes and the Commission’s rules neither compel nor prohibit such interim

recovery. Indeed, it is clear that such questions fall to the discretion and sound judgment of

the Commission.

4 See, generally, Chap. 366, F.S.

5 See, e.g., Florida Power Corp. v. Cresse, 413 So. 2d 1187, 1191 (Fla. 1982).

6 See, e g, In re: Petition on behalf of Citizens of the State of Florida to require Progress Energy

Florida, Inc. to refund customers $143 million, Order No. PSC-07-0816-FOF-El, Docket No. 060658-
El, at 3 (Oct. 10, 2007), (citing City of Cincinnati v. Public Utils. Comm'n, 620 N.E. 2d 826 {Ohio
1993).
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Also, as the parties discussed at the hearing on November 1, the Commission has
addressed this question on a number of prior occasions. The most directly applicable of these
involved a previous extended CR3 outage in 1997 in which the Commission voted to allow
interim recovery with considerable reluctance. In addressing its apparent frustration with the
record basis for that requested action, the Commission signaled that it would not accept being
placed in such a dilemma again:
In the future, when a utility seeks to recover costs which have a significant
impact on the utility’s fuel adjustment factor, the utility must affirmatively

demonstrate that the actions or events that gave rise to the need for the
recovery and the underlying costs are reasonable.’

In a subsequent decision establishing what constitutes a “significant impact,” the Commission
required a utility to demonstrate the reasonableness of such costs in prefiled testimony prior to
intetim cost recovery.®

The mandate for a showing, in advance, to support interim recovery plainly applies in
this case. Progress, however, offered no testimony of any kind that aimed to “demonstrate
that the actions or events that gave rise to the need for recovery . . . are reasonable.” In short,
Progress did not attempt the showing for interim recovery that the Commission requires.

Progress attempts to finesse meeting this requirement with a naked assertion that its

Schedule E reflects reasonable CR3 replacement decisions (i.e., alternative dispatch or power

! In re: Fuel and purchase power cost recovery clause and generating performance incentive

factor, Order No, PSC-97-0359-POF-EI, Docket No. 970001-EI at 13 (March 31, 1997), cited with
approval in In re. Establishment of additional filing requirements in the fuel and purchased power
cost recovery clause when certain threshold levels are met, Order No. PSC-98-0049-FOF-EIL, Docket
No. 971513-El (January 7, 1998) (“Order No. 98-0049").

8 Order No. 98-0049 at 6-7.
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purchasing).” This assertion is as insufficient as it is circular in its logic. The E schedules
show only what Progress expended or expects to spend on fuel. They do not in any manner
address the “actions or events” that gave rise to the need to replace CR3 with energy and
capacity from other sources, although such a showing on these matters is precisely what the
Commission demanded.

In this case, Progress should have filed testimony that outlined the actions and events
associated with the CR3 outage. This does not require advance disclosure of the company’s
entire prudence case, but certainly requires a sufficient discussion of the outage events to
support a request for interim recovery. Progress’ failure is attempt such a demonstration is
fatal to its request for interim recovery.

Also, in deciding whether to grant or deny interim recovery, the Commission should
consider the circumstances facing Florida ratepayers today. It is understood that interim
recovery would be subject to refund, with interest, based on the outcome of the prudence case,
and the same would apply if interim recovery is denied (i.e., costs subsequently determined to
be prudent would be recovered from ratepayers with carrying charges). While the burden
imposed on ratepayers ultimately should be comparable under either approach, the timing of
cost recovery is important. Forcing Progress’ ratepayers to pay the CR3 outage costs in
advance of a prudence finding places that burden on consumers at a time when virtually every
sector of the Florida economy continues to struggle. This is a condition that should weigh
heavily in the consideration of the appropriateness of permitting interim recovery. In the view

of PCS Phosphate, this consideration along with Progress® failure to offer a prima facie

? Tr. 426-27.
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demonstration to support interim recovery argue strongly against authorizing interim CR3
replacement cost recovery in the 2011 fuel factor.
CONCLUSION
For the reasons stated above, PCS Phosphate urges the Commission to deny interim
recovery of CR3 outage related fuel costs in the Progress 2011 fuel adjustment factor.

Respectfully submitted the 8" day of November, 2010.

BRICKFIELD, BURCHETTE, RITTS & STONE, P.C.

s/ James W. Brew

James W. Brew

F. Alvin Taylor

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson St., NW

Eighth Floor, West Tower

Washington, DC 20007

Tel: (202) 342-0800

Fax: (202) 342-0800

E-mail: jbrew(@bbrslaw.com

Attorneys for
White Springs Agricultural Chemicals, Inc.
d/b/a/ PCS Phosphate — White Springs
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