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       1                 CHAIRMAN GRAHAM:  Okay.

       2                 MS. BENNETT:  And, Mr. Chairman, there are

       3       exhibits associated with these witnesses that we would

       4       also ask be moved into the record.  But prior to that,

       5       Staff will ask that you mark and move the Comprehensive

       6       Exhibit List into the record, and the list itself is

       7       Exhibit 1.

       8                 CHAIRMAN GRAHAM:  We will move the

       9       Comprehensive Exhibit List into the record.

      10                 MS. BENNETT:  And then we would ask that the

      11       prefiled exhibit, exhibits of the excused witnesses be

      12       moved into the record.  And these exhibits are Numbers

      13       2 through 16 for Florida Power & Light, 23 through 24

      14       for Progress Witness McCallister, 28 through 29 for

      15       FPUC, 31 through 40 for Gulf, and 41 through 49 for

      16       TECO, and 50 through 54 for Staff's audit witnesses.  We

      17       ask that those be moved into the record at this time.

      18                 CHAIRMAN GRAHAM:  We will move all those

      19       exhibits that were just read by Staff into the record.

      20                 (Exhibits 1 through 85 marked for

      21       identification.)

      22                 (Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

      23       12, 13, 14, 15, 16, 23, 24, 28, 29, 31, 32, 33, 34, 35,

      24       36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49,

      25       50, 51, 52, 53 and 54 admitted into the record.)
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       1                 MS. BENNETT:  And finally, Staff has sponsored

       2       Exhibits 55 through 85, and we believe that all of the

       3       parties, except for FIPUG, agree to the entrance of all

       4       of those Staff exhibits into the record.  I think FIPUG

       5       may want to talk to you about some related to Progress

       6       Energy of Staff's exhibits.  So before you enter Staff's

       7       exhibits, perhaps you would like to confer with FIPUG as

       8       to any objections that he might have.

       9                 CHAIRMAN GRAHAM:  Mr. Moyle.

      10                 MR. MOYLE:  A couple of concerns and

      11       objections that FIPUG would have.  One relates to a

      12       deposition that is proposed to be entered of a Progress

      13       witness.

      14                 First, as sort of a philosophical point, we've

      15       kind of gone round and round about depositions being

      16       entered when you have witnesses here.  We think it's

      17       better to have the witnesses take the stand and say what

      18       they're going to say rather than dumping a deposition in

      19       that doesn't give you all the benefit of hearing their

      20       testimony and it's a cold record.  That's a policy

      21       piece.

      22                 But specifically with respect to the portion

      23       of the depo that we object to, it's found on page 45,

      24       lines 10 through 15.  And I can probably tell you what

      25       it relates to by also telling you we object to the
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       1       introduction of documents that are found in production

       2       request number 19 and number 20.  And for the record,

       3       these are identified as Bate stamp numbers

       4       PEF-11FL-00474 through PEF-11FL-00478.  Those are

       5       documents responsive to a production request

       6       number 19.  And also production request number 20, the

       7       documents that Staff is trying to enter in are

       8       PEF-11FL-00479 through PEF-11FL-00559.

       9                 And what are these?  These are a whole bunch

      10       of reports from rating agencies that Staff said "Give us

      11       rating agency reports that are out there," and they gave

      12       them a whole bunch of rating agency reports.  There's

      13       also -- the person who signed the affidavit read the

      14       agency, the rating agency reports and then put forth

      15       information in an interrogatory answer based on his

      16       reading of these agency reports.  So, you know, it's

      17       double hearsay.  You got the, you got the documents

      18       itself being offered and there's nobody here to

      19       authenticate them.  There's nobody from Standard &

      20       Poor's to say, "I authored this and I'm here to answer

      21       questions about it."  It's just an attempt to dump this

      22       into the record.

      23                 So we would object on the grounds of hearsay

      24       and authenticity to those, those documents coming in and

      25       anything related to what's contained in those documents.
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       1       And the portion of the depo that I described is just

       2       four or five lines, but when the witness referenced

       3       these documents.  So we, we're trying to keep a clean

       4       record in this case that anything rating agencies say,

       5       you know, if they want to say it, you know -- we've got

       6       a lot of good, smart lawyers here.  They can figure out

       7       how to prefile testimony, come in, and say it.  But to

       8       just take these reports and dump them in, we would

       9       object strenuously to, to that coming in.

      10                 MS. BENNETT:  Mr. Chairman, may I make a

      11       suggestion?  The -- at this point in the proceeding, if

      12       we could just enter everything except the two exhibits

      13       that Mr. Moyle has objections to into the record, and

      14       then we can address those during the cross-examination

      15       of the witnesses for Progress, that might be the more

      16       appropriate time to -- I know Mr. Moyle just did a good

      17       job of arguing his points, but it would be more

      18       appropriate if we could address it with Progress's

      19       witnesses when they're on the stand.

      20                 CHAIRMAN GRAHAM:  All right.  The question I

      21       have is so we're going to address the objections that

      22       Mr. Moyle had when we have the witnesses on the stand?

      23                 MS. BENNETT:  Yes, sir.

      24                 MR. BURNETT:  Mr. Chairman, if I may.

      25                 CHAIRMAN GRAHAM:  Yes.
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       1                 MR. BURNETT:  I do have some concern about

       2       that just because I don't intend to offer these

       3       exhibits.  These are Staff exhibits going in the

       4       composite.  I don't know if Staff intends to ask

       5       questions on this, but I think the legal argument may be

       6       more appropriate now as the witness certainly can't

       7       opine on the legal issues.  And since Mr. Moyle has made

       8       his brief response, I would ask that perhaps we would be

       9       able to do so as well at this time, and even if we do

      10       proceed, without just leaving Mr. Moyle's comments

      11       unresponded to.

      12                 CHAIRMAN GRAHAM:  Actually what I would like

      13       to do right now is move the exhibits in that Mr. Moyle

      14       didn't have an objection to, the Staff exhibits, and

      15       we'll hold off on the ones that he did have objection to

      16       so the Commissioners up here can pull that stuff and

      17       look it over.  And then we'll move forward with whatever

      18       Staff recommendation is.  So let's take about a

      19       15-minute break.  Well, first of all, let's move the

      20       exhibits in -- Ms. Bennett, for the record, which

      21       exhibits are we now moving in?

      22                 MS. BENNETT:  We're moving in all of Staff's

      23       exhibits, 55 through 85, with the exception and,

      24       Mr. Moyle will help me make sure I'm correct, with the

      25       exception of 56 and 77.
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       1                 MR. MOYLE:  Yeah.  And I think we might have a

       2       little bit of a disconnect with respect to how we

       3       identified them.  I identified them as certain

       4       productions, PODs that, that were provided, and I have

       5       POD 19 and 20.  And interrogatory answer 108, there's an

       6       interrogatory answer and then there's two PODs that

       7       address this issue.  And then at lines 10, I'm sorry,

       8       page 45, line 10 through 15, of, of a deposition.  And

       9       they all address the same issue, but, I'm sorry, I don't

      10       know exactly where they are in your exhibit list.

      11                 CHAIRMAN GRAHAM:  This is what we'll do.

      12       We'll just hold off, we'll take a 15-minute break so we

      13       can identify with the numbers that we have in front of

      14       us what's being pulled and what's not being pulled, and

      15       also gives us time to pull these things out and read

      16       them over.

      17                 MS. BENNETT:  Okay.

      18                 CHAIRMAN GRAHAM:  So we will take a break

      19       until about a quarter after 10:00.

      20                 (Recess taken.)

      21                 CHAIRMAN GRAHAM:  All right.  I think Staff

      22       has got hard copies for us, in front of us.  I guess the

      23       first question is, Mr. Moyle, are these -- are we

      24       talking about the same issues?

      25                 MR. MOYLE:  Yes, sir.  And I think it might
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       1       help because when the deposition was sent

       2       electronically, somehow the pagination was a little,

       3       little different.  So I thought maybe that I could just

       4       read into the record the brief paragraph to which FIPUG

       5       has its objection so there's no ambiguity or lack of

       6       clarity on that piece.

       7                 CHAIRMAN GRAHAM:  Sure.

       8                 MR. MOYLE:  And on the exhibit that your Staff

       9       just passed out, it's found on page 45, starting at line

      10       9.

      11                 CHAIRMAN GRAHAM:  It's Exhibit Number 56.  At

      12       the top of the page it says "45," at the bottom of the

      13       page it says "101."

      14                 MR. MOYLE:  That's right.  And, and the answer

      15       that, that we seek to not have included is, quote, Yes,

      16       the company would still pay for those fuel costs.  I

      17       think we have expressed in our response to Staff

      18       interrogatory 108 the concerns that we have seen by the

      19       credit rating agencies, you know, the concern about the

      20       regulatory environment in Florida, and so costs to

      21       borrow in the future would be hampered by a deferral of

      22       our fuel costs today.

      23                 That is the only portion of the deposition,

      24       notwithstanding the philosophical objection on the depos

      25       coming in, you know, that we maintain the objection on
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       1       hearsay grounds and authenticity as it related to that

       2       comment that I just read.

       3                 CHAIRMAN GRAHAM:  Let's focus on that one and

       4       get a resolution to this one before we move on to the

       5       next one.

       6                 Staff.

       7                 MS. BENNETT:  Before we start, I think

       8       Progress Energy wanted to take a position also.

       9                 MR. BURNETT:  Certainly.  Mr. Chairman, would

      10       you just like to hear the response on just this

      11       deposition section --

      12                 CHAIRMAN GRAHAM:  Sure.  Yes.

      13                 MR. BURNETT:  -- at issue now or the total

      14       response to all the arguments Mr. Moyle has made about

      15       the PODs?  I can do them all together or do them

      16       one off, however you like.

      17                 CHAIRMAN GRAHAM:  Whichever way you think I'd

      18       understand it the best.

      19                 MR. BURNETT:  All right.  I'll do them all

      20       together then.

      21                 As to the deposition section that was just

      22       read, and I think this will go nicely if I get to the

      23       legal arguments behind it too, this is a witness

      24       testifying.  There is a characterization, and she

      25       mentions that the credit rating agency concerns were the
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       1       same as the company.  So this is a company witness

       2       saying if you look to this, we have similar concerns

       3       based on something.  So there's no hearsay there.  The

       4       witness is actually testifying to what her perception

       5       and the company's view is.  So I think it's completely

       6       inapplicable with respect to the deposition.

       7                 As to the underlying documents, Mr. Moyle

       8       raised two concerns.  First one, authenticity.  Second

       9       one, hearsay.

      10                 Authenticity.  First of all, I would say that

      11       if this is not directly on, it's in the spirit of

      12       Section 90.901(b) as a self-authenticating document.

      13       This is likened to a periodical or a newspaper just like

      14       the Wall Street Journal.  If you look at these, you go

      15       to www.fitch.com, moodys.com, standardandpoors.com, this

      16       is something that can easily be pulled up off the

      17       internet.  I don't believe Mr. Moyle is actually

      18       suggesting that these copies are inaccurate, that

      19       they've somehow been altered or we've filled in new

      20       words or anything, so these are easily verifiable just

      21       like a periodical.

      22                 Secondly, think of the implication of that in

      23       a regulatory proceeding.  So anything that comes in in a

      24       rate case, all the massive amounts of documents that are

      25       going to come in, we're going to have a record custodian
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       1       from each one of those agencies come in and testify if

       2       we do a record custodian deposition or have affidavits

       3       sent in.  In an administrative proceeding that just

       4       doesn't make sense, given the amount of volume of paper

       5       and the things you guys deal with and that we deal with

       6       in these proceedings.  So it just doesn't make good

       7       sense from an administrative perspective.

       8                 As to the hearsay, first of all, Section

       9       120.57(1)(c) says that you can rely on hearsay, again so

      10       long as it's supplementing or explaining evidence and

      11       it's not the sole basis on which you rely.

      12                 Next, we assert that this is probably not

      13       hearsay at all.  It's not offered to prove the truth of

      14       the matter asserted and has independent legal

      15       significance.  So under 90.801 and 02, this is not

      16       hearsay at all.  It's just to show that investment

      17       agencies are watching Florida, they're watching what's

      18       going on here, and they're making public statements.

      19       Frankly, I don't care if the statements there are true

      20       or false or not.  It's that people are watching and they

      21       have perceptions.  So that's the independent legal

      22       significance of this, not the truth of the matter

      23       asserted.

      24                 Third, Section 90.803(17) says that market

      25       reports, commercial publications are exempt from the
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       1       hearsay rule.  So there's a specific hearsay exception

       2       for this documentation as well.

       3                 MR. MOYLE:  Can I have a rebuttal opportunity

       4       at some point?

       5                 CHAIRMAN GRAHAM:  Yes.

       6                 MS. BARRERA:  Yes.  In response to the

       7       objections that Mr. Moyle has, first of all, I'm going

       8       to reiterate that hearsay is allowed under 120.57(1)(c)

       9       where it shall be used for the purpose of supplementing

      10       or explaining other evidence, but it shall not be

      11       sufficient in itself to support a finding unless it

      12       would be admissible over objections in civil actions.

      13                 Under -- even if it was hearsay, which, you

      14       know, we don't believe it is, there's a hearsay

      15       exception under Evidence Code 90.803(6)(a) of records of

      16       regularly conducted business activity, which I would

      17       assume that since the witness relied on these records,

      18       that that -- those reports are, in fact, records that

      19       the business of the utility relies on to project and to

      20       work on their projections and on, and for planning

      21       purposes.

      22                 Also, they are market reports, which under

      23       90.803(17) are available to the public and are used upon

      24       by the public as well as the utility.

      25                 The second issue that I have is regarding the
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       1       deposition question.  It's a question relied upon by an

       2       expert, which Marcia Olivier is.  First of all, it's the

       3       answer to a question that Mr. Moyle asked.  Staff didn't

       4       ask that question.  But at the same time, it is the

       5       answer to a question that an expert relied upon using

       6       these Standard & Poor's and these reports.  Therefore,

       7       under 90.702 the testimony is admissible.

       8                 If I may cite a case, Vega vs. State Farm

       9       Mutual Auto, 5th DCA, 45 So.3d 43, where the court, the

      10       court found that an expert may rely even upon hearsay in

      11       arriving at an opinion, provided that the hearsay is of

      12       the type reasonably relied upon by experts in the field.

      13       So the argument is it's not, it's not hearsay.  Even if

      14       it was hearsay, it is admissible under 120.57(1)(c).

      15       It's also admissible under Florida Rules of Civil

      16       Procedure and the Florida Evidence Code, as well as by

      17       case law.

      18                 CHAIRMAN GRAHAM:  Mr. Moyle.

      19                 MR. MOYLE:  There's a lot, a lot to cover

      20       after the arguments by counsel for Progress and Staff.

      21                 First, let me suggest that the argument that

      22       it's relied on by an expert is not a sound argument by

      23       the own admission of Progress's witness.  If you look at

      24       the exhibit that was provided to you -- let me -- I

      25       asked her the question whether she was an expert and she
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       1       couldn't answer it.  This is, on your exhibit, page 67.

       2       I asked her on line 10, "Hypothetically, are you an

       3       expert?  Are you being tendered as an expert witness?

       4       Do you know?"  And her answer was, quote, I'm not sure.

       5       I'm the witness on the cost that's been included in the

       6       fuel factors for recovery.  So I guess when you say

       7       expert, expert on what?

       8                 And I went on and said, "On your fuel

       9       recovery."  And she said, "I'm not sure."

      10                 So even if she, even if there is an expert,

      11       she's talking about being expert in, in fuel recovery.

      12       Expertise that would be relied on by a witness that

      13       could use this would be somebody who's up here talking

      14       about financial implications of a decision, an economist

      15       or somebody like that.  So the whole notion that, that

      16       it comes in as an exception based on expertise, she

      17       hasn't even, can't even answer the question that she is

      18       an expert.

      19                 A couple of other points.  The

      20       self-authentication, you know, I don't think just

      21       because you can pull a document off the Internet that,

      22       you know, therefore it becomes self-authenticating.

      23       There's pretty strict rules on that.

      24                 I think if you all asked your agency clerk to

      25       say there's a document that needs to be introduced in a

                         FLORIDA PUBLIC SERVICE COMMISSION

                                                                       331

       1       court case, we need it to be authenticated, they would

       2       have to go through and sign an affidavit or indicate

       3       that it's kept in the regular course of business, that

       4       this is a true and correct copy.  So the notion that

       5       somehow the Miami Herald, the Wall Street Journal, that

       6       those are self-authenticating I think is, you know, is

       7       off base.

       8                 Counsel for Progress said, well, we're not

       9       even offering it to prove the truth of the matter

      10       asserted, you know, which brings up the question, well,

      11       then why is it even relevant?  You know, I mean, we, we

      12       are working hard to keep this out because there's no

      13       other evidence out there that suggests that, you know,

      14       what may or may not happen based on a decision.  And

      15       your counsel is right with respect to hearsay evidence

      16       being allowed to the extent it supplements, you know,

      17       factual information that comes in through another

      18       witness.  But there's no other witness here who says,

      19       hi, I'm an expert in Wall Street and rating agencies and

      20       here's what's going to happen.

      21                 You know, what is trying to be done is a

      22       backdoor effort to try to get this stuff in and then try

      23       to rely on it.  We, we are concerned about relying on it

      24       as a basis for a finding of fact.  And Chapter 120 says

      25       you can't do that, you can't rely on hearsay as the sole
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       1       basis for a finding of fact.  You know, we don't think

       2       there's anything else in the record relating to these

       3       Wall Street rating agency statements, and that's part of

       4       the reason why we're working, working hard to try to

       5       keep it out because we don't think any finding is

       6       appropriately made because there's nobody here to answer

       7       questions about these documents, nobody here to

       8       authenticate the documents.  And, you know, and those

       9       are -- while they may be somewhat inconvenient -- I

      10       mean, we haven't gone through all these exhibits, these

      11       are the only ones we're raising the objections to, and

      12       it is what the law requires.  So to the extent that

      13       there is a bit of an inconvenience and a burden, you

      14       know, that inconvenience and burden happens every day in

      15       courts of law and at Division of Administrative Hearings

      16       proceedings, and it should, I would argue, be addressed

      17       here as well to, you know, to apply the rules of

      18       evidence and to, you know, handle proceedings in

      19       accordance with that.

      20                 The point about, about market reports, that

      21       somehow it comes in as an exception under market

      22       reports, I think that is, to the extent it's a rain

      23       gauge and it's a governmental entity that measures the

      24       rain gauge every day, the National Weather Service,

      25       what's the temperature, it's matters that are regularly
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       1       and routinely measured and conducted that have

       2       reliability because it's, it's done.

       3                 I think to the extent that they were trying to

       4       get in evidence about what did the Dow Jones close at on

       5       this particular day, that would be more akin to market

       6       data that would come in under an exception, but that's

       7       not what these documents are.  That's not what this

       8       response to interrogatory is.  These are people's

       9       opinions where they're saying I think, I think this, I

      10       think that; if, if this, then that.  And that is not

      11       regularly and routinely collected information and is not

      12       the kind of, of market data that would fall within the

      13       exception.  So we don't think any of those apply, and we

      14       think the correct ruling is to keep it out based on the

      15       hearsay and the authenticity objections.

      16                 MR. BREW:  Mr. Chairman.

      17                 CHAIRMAN GRAHAM:  Yes.

      18                 MR. BREW:  Could I be heard on this?

      19                 CHAIRMAN GRAHAM:  Sure.

      20                 MR. BREW:  This discussion represents in the

      21       first instance, and I discussed this with Staff, while

      22       PCS is generally opposed to simply putting a deposition

      23       in when the witness is here to answer questions, this is

      24       a case where you have a witness that can speak to

      25       whether she can vouch for the accuracy, content, or
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       1       context of any of those Wall Street reports.  And so

       2       that's my basic problem with simply putting the

       3       deposition for -- that's been marked as Exhibit 56

       4       simply in the record.

       5                 The record will be much clearer if Ms. Olivier

       6       can speak to how or what she took those into account in

       7       any of her testimony.  So I'd strongly support FIPUG in

       8       that regard.

       9                 Secondly, I believe I heard Mr. Burnett say

      10       that the company pointed to the fact that these

      11       documents exist and that Wall Street, in fact, pays

      12       attention to these proceedings.  If we simply wanted to

      13       stipulate to those facts, that would be fine.  But since

      14       there's nobody that can actually -- Mr. Moyle is

      15       absolutely correct, that the statements that were

      16       offered go to opinions as to the significance of these

      17       proceedings to the rating agencies when there's nobody

      18       here to speak to that.  And that's my concern.

      19                 And to the extent that we have a witness

      20       that's available that can respond to questions, we

      21       should take that up rather than simply mark these

      22       documents as exhibits.  Thank you.

      23                 CHAIRMAN GRAHAM:  Mr. Burnett.

      24                 MR. BURNETT:  Mr. Chairman, thank you.

      25       Mr. Brew said something intriguing to me.  This is,
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       1       this -- I think we should ground ourselves of what we're

       2       talking about here.  This, all this goes to the legal

       3       policy issue that we're going to have legal argument on

       4       and, if you wish it, legal briefing on, although we

       5       don't believe that's required.

       6                 I'm happy to accept a stipulation that says

       7       that the rating agencies and investment communities

       8       watch this Commission closely and write profusely on

       9       your actions.  That's, that's all that I care about.

      10       It's a factor that you guys consider when you're making

      11       decisions on deferring anything or taking, setting

      12       regulatory policy, or interpreting your past actions.

      13       I'm fine with that.  Staff asked for these reports in

      14       discovery, and I think that's what they were getting at.

      15       It's part of the factors that you apply.

      16                 So, you know, I think it is distracting to

      17       have a mini trial on this.  Ms. Olivier will say I have

      18       no idea, this is not part of my testimony, I didn't ask

      19       for this.  She was asked a question by Mr. Moyle in her

      20       depo.  She did the best she could.  But this is not part

      21       of what we're here for on substance.  I'll take

      22       Mr. Brew's stipulation, if it's on the table.

      23                 CHAIRMAN GRAHAM:  Does that stipulation -- to

      24       Mr. Moyle, does that stipulation address your concern?

      25                 MR. MOYLE:  No, not really.
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       1                 CHAIRMAN GRAHAM:  Why so?

       2                 MR. MOYLE:  Well, I mean, it's kind of like he

       3       just sort of made it up and said, okay, you know.  I

       4       don't know.  I mean, do they watch it?  Do they not

       5       watch it?  I mean, you know, I -- there's no evidence,

       6       there's no anything related to it.  So, you know, you

       7       know, I -- you know, and this is an issue that I'm not

       8       sure it's unique to today, and so I would like a ruling

       9       on it respectfully.

      10                 Because, because here's, and, you know,

      11       here's, here's why I think it's important.  Not only is

      12       it important with respect to what you're doing today,

      13       but there may be rate cases in the future and there's

      14       this practice to say, well, here's what the rating

      15       agencies, you know, will say, will do.  And it's not

      16       fair, I would maintain it's not fair for people to say,

      17       well, here's what the rating -- well, how do you know?

      18       Well, I talked to somebody, or I read this report.  And,

      19       you know, I think it's a fundamental issue and a

      20       fundamental problem.  I don't think it's proper.  If

      21       they want to have somebody in that comes in and says I

      22       authored this report and here's my concern, you know,

      23       have at it.  I can ask them questions on

      24       cross-examination.  But to just take, take this stuff

      25       and dump it in is bad practice and not supported by law,
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       1       we would argue.

       2                 CHAIRMAN GRAHAM:  Mr. Rehwinkel.

       3                 MR. REHWINKEL:  Mr. Chairman, Public Counsel

       4       intended to try to stay out of this so we could get into

       5       the hearing in chief, and I had informed Staff that I

       6       had no objections to their exhibits, especially --

       7       particularly these two.  And I have to say I, I fully

       8       agree with Mr. Moyle and Mr. Brew with respect to their

       9       objections.

      10                 With respect to the issue or the question

      11       posed about stipulation, I have been reviewing Order

      12       PSC-100734 that was issued last year on an issue that is

      13       very close to what we're talking about today.  And while

      14       I agree with the objections that my colleagues have

      15       raised, I believe that the rating agency information is

      16       beside the point and not what the Commission considers

      17       when deciding whether to allow some, all, or none of

      18       underrecoveries where you have an ongoing prudence

      19       determination, what, what you're really going to get to

      20       when you see the briefs in this, in this case.  So I

      21       really saw it as beside the point and not part of the

      22       issue before the Commission in a legal sense, so that's

      23       why the Public Counsel had tried to stay out of this.

      24       But I wanted to say that I support what they say.  I

      25       don't see a need to stipulate with respect to rating
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       1       agencies for purposes of what's before the Commission

       2       today.  Thank you.

       3                 CHAIRMAN GRAHAM:  Mr. Brew.

       4                 MR. BREW:  Part of the other concern I had

       5       was, was the selected quotes that show up in the

       6       interrogatory response.  You know, whether the rating

       7       agencies understand the distinction between cost

       8       recovery and deferral subject to future action is

       9       something that also is a distinction that would need to

      10       be addressed and it goes to the core legal issue that

      11       we'll debate later.  So that gets back to my initial

      12       objection:  Because there's nobody here to explain these

      13       types of comments that are in the exhibit that Mr. Moyle

      14       referenced to explain either the intended accuracy, the

      15       content or the context, I don't think it's information

      16       that should be allowed into the record.

      17                 CHAIRMAN GRAHAM:  Mr. Balbis.

      18                 COMMISSIONER BALBIS:  Thank you, Mr. Chairman.

      19       And I'd like to make a few comments on both of these

      20       issues that are interrelated.

      21                 I think that this Commission in the past has

      22       had evidence entered into the record with objections

      23       from a party.  And I think that in the past we have

      24       determined that we would note the objections and give

      25       that information the weight that it deserves.
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       1                 And as far as this particular issue and to

       2       Mr. Moyle's comment on the testimony on Page 45, just

       3       looking at, at the testimony, you know, the fact that

       4       the witness states, "And so costs to borrow in the

       5       future could be hampered by a deferral of our fuel cost

       6       today," you know, I think adequately frames the previous

       7       statement.

       8                 But, again, I think that entering that

       9       testimony into the record with the noted objection, we

      10       can still move forward and give it the weight that it

      11       deserves.

      12                 And as far as the information that's included

      13       in the response, a request for the production of

      14       documents, I certainly, I certainly don't need dozens of

      15       articles to let me know that the rating agencies watch

      16       what we do.  So either, I could go either way on that.

      17       But, again, I think the safest bet would be just to

      18       enter this information into the record, noting the

      19       objections, and this Commission to give it the weight

      20       that this and all evidence deserves.

      21                 MS. HELTON:  Mr. Chairman.

      22                 CHAIRMAN GRAHAM:  Hold on a second.  I have a

      23       question for Staff.  Progress said earlier when they

      24       were talking about hearsay evidence that you could use

      25       it when it's supplemental to something that's already
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       1       been put into the record.  Mr. Moyle noted that nowhere

       2       else has this come into the record.

       3                 MS. BARRERA:  Well, this is the issue of why

       4       we wanted to have the witness present and have the

       5       objections at that point in time.  I think the evidence

       6       that, which Staff tried to put into the record as a

       7       result of the deposition and the questions that we asked

       8       really went into whether or not the utility had looked

       9       at the effect of a deferral on, and the effect of

      10       deferral not only on their credit rating but also on

      11       consumers.  It's really relevant to this, these

      12       proceedings.  It's something that we believe the utility

      13       relies upon.  If we have the witness, we can ask the

      14       witness whether or not the utility relies upon these

      15       reports.  We can even ask the Commission to take

      16       judicial recognition of these reports since they exist,

      17       you know, on the internet and they're available in

      18       general to the public.  Whether or not the Commission

      19       then decides to give it any weight, that would be up to

      20       the Commission, you know, as far as looking into the

      21       evidence when it's time to deliberate on the issue.

      22                 CHAIRMAN GRAHAM:  Do we have this witness?

      23                 MS. BARRERA:  Yes.  Marcia Olivier, she will

      24       be one of the witnesses that were not, was not

      25       stipulated to.  Also, Mr. Garrett was not stipulated to.
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       1       So these witnesses are going to be here, they're going

       2       to be available.  They will be speaking to these issues.

       3       Mr. Moyle can cross-examine at that point in time, so

       4       can the other Intervenors.  And, you know, Staff has a

       5       few questions, if they're not asked by anybody else.

       6                 So in that frame, I think that once the

       7       Commission listens to all the evidence that's being

       8       presented, they can then, you can then go ahead and make

       9       the determination whether or not to reserve the

      10       objection, whether or not to, to accept the testimony

      11       and the documents into -- as exhibits, and then give it

      12       the weight that the Commission feels is prudent.

      13                 CHAIRMAN GRAHAM:  Mr. Moyle, I'm going to hold

      14       off on making a ruling on your objection and see what we

      15       can get, what we can flush out with the witness, and

      16       then at that time we'll address it again.

      17                 MR. MOYLE:  Okay.  I appreciate that.  I guess

      18       the only, the only issue that maybe I need to think

      19       about a little bit just as we're kind of going through

      20       this, because Staff -- at some point, probably before

      21       the witness takes the stand, I need to understand what

      22       the ruling is.  Because if it's out, then I won't ask

      23       any questions about it, and if it's in, then I will, so.

      24                 CHAIRMAN GRAHAM:  Well, I think what I'm

      25       trying to get to, and the other Commissioners can add
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       1       in, if they want, what I'm trying to get to is making

       2       sure that Staff has got what they needed into the

       3       record, onto the record; that you have a comfort level

       4       on if the witness is an expert or is not an expert or

       5       what is she testifying on and what is she not; what is

       6       hearsay?  And then at that time we can give it the

       7       rate -- we can give it the weight that it, that it

       8       deserves.

       9                 MR. MOYLE:  Sure.  Maybe we can -- if she's --

      10       we can voir dire her as to her expertise, if that makes

      11       sense, and I can ask her about her expertise and whether

      12       she has any independent knowledge.

      13                 I mean, in her deposition, as Mr. Burnett

      14       said, when I asked her the follow-up, "Why do you say

      15       that," she goes, "Well, that was what was in our answer

      16       to interrogatory 108."  So, you know, it's not like,

      17       well, I have some independent expertise on that.  But we

      18       can get that, if we want to do it through voir dire.

      19       But I guess just for my planning purposes, at some point

      20       I'll need to know are they in or are they out, but

      21       however you want to deal with that.

      22                 CHAIRMAN GRAHAM:  I'm sure there will be a

      23       whole lot of rulings between now and the end of that

      24       person's testimony.

      25                 MR. MOYLE:  I appreciate also the opportunity

                         FLORIDA PUBLIC SERVICE COMMISSION

                                                                       343

       1       to have this discussion and the time that you've been

       2       afforded in allowing us to make the arguments.  So thank

       3       you for that.

       4                 CHAIRMAN GRAHAM:  All right, Staff.  So let's

       5       move, let's move into the record the exhibits 55 through

       6       85, everything except 56 and 77.  Those are two that

       7       Mr. Moyle objected to.

       8                 MS. BENNETT:  Yes.  Thank you.

       9                 CHAIRMAN GRAHAM:  So that is now into the

      10       record.

      11                 (Exhibits 55, 57, 58, 59, 60, 61, 62, 63, 64,

      12       65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 78, 79,

      13       80, 81, 82, 83, 84, and 85 admitted into the record.)

      14                 MS. BENNETT:  And we will address that, come

      15       back and address that when Progress witnesses are on the

      16       stand.

      17                 CHAIRMAN GRAHAM:  We will definitely come back

      18       and deal with that so we can make an official ruling on

      19       the objection that's on the table.

      20                 Okay.  So now we're at decisions on proposed

      21       stipulations.

      22                 MS. BENNETT:  The Commission can make a bench

      23       decision on the stipulated issues found in the

      24       Prehearing Order on pages 31 through 57.  Staff has also

      25       prepared a chart showing the stipulated issues and
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       1       another chart showing the non-stipulated issues.  And

       2       staff is available to answer any questions regarding the

       3       proposed stipulations.

       4                 CHAIRMAN GRAHAM:  Any Commissioners have any

       5       questions to Staff for the proposed stipulations?

       6                 Commissioner Edgar.

       7                 COMMISSIONER EDGAR:  Thank you, Mr. Chairman.

       8                 I do not at this time have a question about a

       9       specific stipulation, but I am thinking that it might be

      10       helpful to use the chart that the Staff has prepared or

      11       the two charts and possibly to go ahead and mark them

      12       and enter them into the record.  And that might be a way

      13       to help us more easily and clearly go through the

      14       stipulations, or the issues, those that are stipulated

      15       and those that are non-stipulated.  So I would pose

      16       that, Mr. Chairman, to you or to our Staff.

      17                 MS. BENNETT:  That would be -- if we could

      18       identify the stipulated issues checklist that we

      19       provided to all of the parties and to the Commissioners

      20       as Exhibit 86, and then the non-stipulated issues

      21       checklist could be 87.

      22                 COMMISSIONER EDGAR:  And so, Mr. Chairman, if

      23       you're comfortable with marking those as Staff has

      24       suggested, 86 as the stipulated issues checklist, 87 as

      25       the non-stipulated issues checklist, then after any
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       1       questions are addressed, I would be comfortable making a

       2       motion referring to Exhibit 86.

       3                 CHAIRMAN GRAHAM:  Okay.  So the stipulated

       4       issues checklist is in our script pages 7 and 8, and the

       5       non-stipulated issues checklist is page number 6.  And

       6       that will be Exhibit 86 and 87 respectively.

       7                 MS. BENNETT:  And if no party has an

       8       objection, I would ask that it be moved into the record

       9       at this time.

      10                 CHAIRMAN GRAHAM:  Any parties have any

      11       objections?  God, I like it when you guys are on one

      12       page.  We will move those two into the record.

      13                 (Exhibits 86 and 87 marked for identification

      14       and admitted into the record.)

      15                 Okay.  Any other Commissioners with questions

      16       of the different stipulations we have before us?

      17                 Commissioner Brown.

      18                 COMMISSIONER BROWN:  Thank you.  And this is a

      19       question for Staff with regard to Issue 34 that's

      20       stipulated regarding the effective date.  I just want to

      21       make sure that the effective date is in uniformity with

      22       the other clause dockets in this 01 docket, because I

      23       know --

      24                 MS. BENNETT:  It is not.

      25                 COMMISSIONER BROWN:  Okay.  Thanks.
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       1                 CHAIRMAN GRAHAM:  I didn't hear that.  Did you

       2       get the answer to your question?

       3                 COMMISSIONER BROWN:  Yes.

       4                 CHAIRMAN GRAHAM:  Okay.  Any other questions

       5       of Commissioners?  Are there any other outstanding

       6       motions or petitions?  No?  Any additional preliminary

       7       -- Commissioner Edgar.

       8                 COMMISSIONER EDGAR:  Then -- I didn't mean to

       9       jump ahead of you, Mr. Chairman.  But if we are in

      10       order, then I would move that we adopt all of the

      11       stipulations as they are listed on Exhibit 86.

      12                 CHAIRMAN GRAHAM:  It's been moved and seconded

      13       to adopt all the issues as stipulated in Exhibit 86.

      14       We're on page 7 and 8.  Any further discussion?  Seeing

      15       none, all in favor, say aye.

      16                 (Affirmative response.)

      17                 Any opposed?

      18                 (No response.)

      19                 By your action, you have approved the

      20       stipulated issues in Exhibit 86.

      21                 Staff, are we to any additional preliminary

      22       matters?

      23                 MR. BUTLER:  Mr. Chairman.

      24                 CHAIRMAN GRAHAM:  Yes, sir.

      25                 MR. BUTLER:  I'm sorry.  John Butler for
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       1       Florida Power & Light Company.

       2                 At this point FPL's witnesses have been

       3       excused.  There are stipulations on all of FPL's issues

       4       in this 01 proceeding, and I'd ask that FPL be excused

       5       at this time.

       6                 CHAIRMAN GRAHAM:  Is there any reason why we

       7       are not excusing FPL's witnesses?  Mr. Moyle.

       8                 MR. MOYLE:  No.  I think, I think, maybe with

       9       the exception of Ms. Brownless, I think all of us are

      10       geared toward Progress.  And so to the extent -- I don't

      11       think there are any other issues pending related to any

      12       of the other utilities as far as I understand it.

      13                 CHAIRMAN GRAHAM:  Poor Progress.

      14                 MR. BURNETT:  I'm all alone.

      15                 (Laughter.)

      16                 CHAIRMAN GRAHAM:  All right.  So, all right,

      17       so, Staff, there's no reason to hold off on the

      18       Florida -- the FP&L witnesses?

      19                 MS. BENNETT:  No reason.

      20                 CHAIRMAN GRAHAM:  We can excuse those.  And

      21       how about for Gulf and TECO?

      22                 MR. STONE:  We would make similar requests on

      23       behalf of Gulf's witnesses and counsel.

      24                 MR. BEASLEY:  As would we for Tampa Electric,

      25       Mr. Chairman.
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       1                 CHAIRMAN GRAHAM:  And nobody else has got any

       2       questions or concerns of those witnesses?

       3                 Staff?

       4                 MS. BENNETT:  No objection to their being

       5       excused.

       6                 CHAIRMAN GRAHAM:  You guys are all free to go.

       7                 MR. BUTLER:  Thank you, Mr. Chairman.

       8                 CHAIRMAN GRAHAM:  All right.  Any other

       9       preliminary matters, Staff?

      10                 MS. BENNETT:  Just one or two.  I note that

      11       there are some outstanding motions and petitions that

      12       will be addressed by the Prehearing Officer on

      13       confidentiality, and that this docket does involve

      14       confidential information.  And if there is confidential

      15       information that's presented for discussion, we need to

      16       be careful not to voice that information because it will

      17       be picked up on the, by the court reporter.  So with

      18       that, we are finished with the preliminary matters.

      19                 CHAIRMAN GRAHAM:  Okay.

      20                 MR. STONE:  Chairman Graham.

      21                 CHAIRMAN GRAHAM:  Yes.

      22                 MR. STONE:  Jeff Stone on behalf of Gulf Power

      23       Company.  Recognizing that you have excused us from the

      24       01 docket, there are a number of stipulations in the 07

      25       docket that I believe affect all the companies with the
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       1       exception of Progress.  And I realize that it would be

       2       slightly out of order, but it might be helpful to the

       3       smooth running of this proceeding if we could dispense

       4       with the 07 stipulated issues, and that would then leave

       5       you an orderly presentation of the issues that remain

       6       unstipulated in both dockets.

       7                 MR. BUTLER:  FPL would join in that request.

       8                 CHAIRMAN GRAHAM:  Imagine that.

       9                 MR. REHWINKEL:  The Public Counsel would

      10       support that request.  We also think it would allow us

      11       to just focus on Progress, and other employees to return

      12       to take care of other matters.

      13                 One suggestion I would offer is you could

      14       adjourn -- you could recess this docket, take up 07, and

      15       then come back into this one.

      16                 CHAIRMAN GRAHAM:  Do you -- well, I guess the

      17       question I have of Staff, do we just lay this docket on

      18       the table and then go to 07 and come back?

      19                 MS. BROWN:  I think that would probably be

      20       better.  I'm worried about getting the records all mixed

      21       up together.  I think it would be better to recess 01,

      22       go to 07, and then come back.

      23                 CHAIRMAN GRAHAM:  All right.  Now once again,

      24       I'm a dumb engineer, so lay it on the table.  Recess?

      25       Tell me.
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       1                 MS. BROWN:  Yeah.  Right.

       2                 CHAIRMAN GRAHAM:  Which one?  Or are they both

       3       the same?

       4                 MS. BROWN:  Say again.  I was teasing you.

       5                 CHAIRMAN GRAHAM:  I don't understand legalese.

       6       Is laying it on the table, recessing, are those things

       7       all the same?

       8                 MS. BROWN:  Yes.  Yes.

       9                 CHAIRMAN GRAHAM:  Okay.  Then I understand

      10       laying it on the table.

      11                 Okay.  So we will lay Docket 110001 on the

      12       table for the time being.

      13                 (Proceeding recessed.)

      14                 We laid 07 on the table, and we're taking

      15       01 back off the table.

      16                 While we're waiting for everybody to clear

      17       out, let's take a five-minute recess.

      18                 (Recess taken.)

      19                 Let's get back to work.  Now before we get

      20       started, I want to give everybody a heads up.  I meant

      21       to do this at the beginning, but now will be as good as

      22       any.  I plan on breaking for lunch around 12:00, or if

      23       we get to a nice little stopping spot either just before

      24       or just after, but as close to 12:00 as we can get.  And

      25       probably breaking for an hour and 15 minutes, an hour
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       1       and a half, and we'll come back.  We plan on ending at

       2       5:00.  We have some -- some have other commitments, so

       3       we will be ending as close to 5:00 as we can, and we'll

       4       be starting tomorrow morning once again at 9:30.  I just

       5       want to make sure everybody knows you can plan your day

       6       accordingly.  And that all being said, Staff, where are

       7       we?

       8                 MS. BENNETT:  I think we are ready to swear in

       9       the remaining witnesses.

      10                 CHAIRMAN GRAHAM:  Okay.  Are those witnesses

      11       here?  If I can get you to stand, raise your land.

      12                 (Witnesses collectively sworn.)

      13                 Staff.

      14                 MS. BENNETT:  At this point in time, the

      15       Prehearing Officer afforded each party five minutes for

      16       opening statements, with Progress Energy being permitted

      17       to go last, if the Chairman so orders, and perhaps to

      18       allow Progress additional time in the Chairman's

      19       discretion, if it's necessary.

      20                 CHAIRMAN GRAHAM:  Actually I think what I'll

      21       do, not to step around the Prehearing Officer, thank you

      22       very much, is give Progress seven minutes.  You can use

      23       as much as you want to open, as much as you want to

      24       close, but you have a total of seven.

      25                 MR. BURNETT:  Thank you, sir.  Would you like
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       1       me to go first or last?  I would like to defer, if it's

       2       your pleasure, but I'm happy to do whatever you'd like

       3       me to do.

       4                 CHAIRMAN GRAHAM:  You can do whichever you

       5       wish for your seven minutes.

       6                 MR. BURNETT:  I'll go last then.  Thank you,

       7       sir.

       8                 CHAIRMAN GRAHAM:  Okay.

       9                 MR. MOYLE:  I -- we didn't -- we never had a

      10       discussion about who goes first and who goes last when

      11       we had the prehearing.  I mean, it's their petition.

      12       They're the ones seeking the money.  I think

      13       traditionally the person goes first who has the

      14       petition.  I'd like to, I'd like to hear what they have

      15       to say because I may model some of my opening statement

      16       comments in response to theirs, but we never had the

      17       conversation.

      18                 CHAIRMAN GRAHAM:  I was going to say he could

      19       just say, hi, I'm Progress, and then close.

      20                 (Laughter.)

      21                 Yes, ma'am.

      22                 MS. KEATING:  Mr. Chairman, I'm here for FPUC,

      23       and we're on a completely different page, a different

      24       issue than these guys.  So if I might suggest that

      25       perhaps we could go first, or after they have addressed
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       1       the Progress issues.  We'd just like a couple of minutes

       2       to address the FPUC issue.

       3                 CHAIRMAN GRAHAM:  You know, I like the idea of

       4       clearing things out of the way, so let's do that.

       5                 MS. KEATING:  All right.  Thank you.

       6                 CHAIRMAN GRAHAM:  Sure.

       7                 MS. KEATING:  Mr. Chairman, Commissioners, we

       8       appreciate the opportunity to address you regarding

       9       FPUC's proposal to use a new demand allocation

      10       methodology.  As you'll hear more from Ms. Martin later

      11       today, FPUC is proposing a demand allocation methodology

      12       that it believes better allocates demand costs across

      13       FPUC's rate classes because it is based on FPUC-specific

      14       information rather than data obtained from Gulf and FPL.

      15                 Over the years the prior methodology, which is

      16       known as the 12CP and 1/13th AD methodology, has served

      17       its purpose, but the reality is that FPUC is not by any

      18       stretch similarly situated to either FPL or Gulf,

      19       particularly when it comes to load data.

      20                 As Ms. Martin will explain, various

      21       circumstances over the past year prompted the company to

      22       Commission a study by a noted expert in the field to see

      23       if he could come up with a methodology that was specific

      24       to FPUC.  Mr. Camfield was, in fact, able to develop

      25       such a methodology relying on information specific to
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       1       FPUC's system.

       2                 The company acknowledges that the new

       3       methodology isn't perfect but will show that it is the

       4       most appropriate methodology for FPUC because it better

       5       accounts for FPUC's unique geographic locations and

       6       customer demographics.  The company believes and will

       7       demonstrate that this methodology is more appropriate,

       8       reasonable and prudent.

       9                 The company shouldn't be required to prove a

      10       negative; in other words, show that the prior

      11       methodology is not appropriate.  In fact, the Commission

      12       has never determined that the former methodology is a

      13       perfect fit for FPUC, nor has the Commission compelled

      14       by past use to defer to that old methodology.

      15                 Moreover, this issue, as framed, doesn't ask

      16       that you make a specific determination as to whether the

      17       prior methodology is less accurate than the proposed

      18       methodology.  Instead, Issue 3B asks you to determine

      19       whether FPUC's proposed methodology is appropriate for

      20       FPUC.

      21                 FPUC will meet its burden of proof on this

      22       issue.  Again, neither of the methodologies is a perfect

      23       fit, but the use of FPUC-specific data inputs results in

      24       the more appropriate methodology being the new one

      25       proposed by FPUC.  Thank you, Commissioners.
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       1                 CHAIRMAN GRAHAM:  Staff, I have a question.

       2       If we address Issues 3B and Issues 22, which are both

       3       FPUC, does that clear everything for FPUC?

       4                 MS. BENNETT:  It does.

       5                 CHAIRMAN GRAHAM:  Okay.  Gentlemen, do you

       6       have any statements before we pull the FPUC witness?

       7                 MR. REHWINKEL:  With respect to FPUC?

       8                 CHAIRMAN GRAHAM:  Yes.

       9                 MR. REHWINKEL:  No, sir.

      10                 CHAIRMAN GRAHAM:  Okay.  Ma'am, if you'd call

      11       your witness.

      12                 MS. KEATING:  FPUC calls Cheryl Martin.

      13                 CHAIRMAN GRAHAM:  I didn't mean to shock you.

      14       Whereupon,

      15                          CHERYL M. MARTIN

      16       was called as a witness on behalf Florida Public

      17       Utilities Company and, having been duly sworn, testified

      18       as follows:

      19                          DIRECT EXAMINATION

      20       BY MS. KEATING:

      21            Q    Good morning, Ms. Martin.

      22            A    Good morning.  Good morning, Commissioners.

      23            Q    Would you please state your full name for the

      24       record.

      25            A    Cheryl M. Martin.
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       1            Q    And did you cause to be prepared and filed in

       2       this proceeding direct testimony on September 8th, 2011?

       3            A    Yes, I did.

       4            Q    Did you also cause to be prepared and filed

       5       Exhibit CMM-1, which has already been marked and

       6       included on the Stipulated Exhibit List as Exhibit 30?

       7            A    Yes, I did.

       8            Q    Do you have you any changes or corrections to

       9       your prefiled testimony or exhibit?

      10            A    No, I do not.

      11            Q    And if I asked you the questions included in

      12       your prefiled testimony, would you provide the same

      13       answers as you did then?

      14            A    Yes, I would.

      15                 MS. KEATING:  Mr. Chairman, we'd ask that

      16       Ms. Martin's testimony be inserted into the record as

      17       though read, subject to cross.

      18                 CHAIRMAN GRAHAM:  We will enter Ms. Martin's

      19       record -- prefiled testimony into the record as though

      20       read.

      21

      22

      23

      24

      25
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       1       BY MS. KEATING:

       2            Q    And, Ms. Martin, have you also prepared a

       3       brief summary of your testimony?

       4            A    Yes, I have.

       5            Q    And if you would, please give it at this time.

       6            A    As you know, Florida Public Utilities has two

       7       separate divisions, one in Fernandina Beach and one in

       8       Marianna.  My projection testimony addressed the

       9       computations and schedules that we used to develop the

      10       company's fuel cost recovery adjustments and the 2012

      11       fuel factors for these two distinct operating divisions.

      12                 My summary, will, however, focus on one key

      13       aspect of my testimony that remains in dispute, that

      14       being the new demand cost allocation methodology that

      15       FPU wants to use.  As you know, FPU's electric divisions

      16       are small and both are located in relatively non-urban

      17       areas of North Florida.  FPU doesn't have its own

      18       generation, and thus purchases all of its power from

      19       other providers.

      20                 We also don't have the costly equipment

      21       installed that would enable the company to gather more

      22       detailed customer demand data.  Likewise, because of our

      23       small size, the company does not have to file load

      24       research studies like other IOUs, as Staff has noted in

      25       its position.
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       1                 Nonetheless, over the years FPUC has had to

       2       rely on demand data obtained from other utilities,

       3       namely FP&L and Gulf, to allocate demand.  This year,

       4       however, after reviewing the demand activity across both

       5       divisions, including significant usage reductions in

       6       segments of the company's customer base, the company

       7       decided to engage Christensen and Associates,

       8       specifically Robert Camfield, to study whether it was

       9       possible to develop an FPUC-specific methodology to

      10       allocate demand costs, one that did not rely on demand

      11       information from other utility systems that are not

      12       really comparable to FPUC.

      13                 Mr. Camfield was, in fact, able to develop a

      14       methodology that the company believes allocates demand

      15       costs in a manner that better represents what actually

      16       occurs on FPU's system.  The new methodology places

      17       greater emphasis on one of the factors that's also a

      18       component of the prior methodology, kWh usage on FPU's

      19       system.  An added benefit of the new methodology is that

      20       FPUC's residential customers in both divisions will see

      21       lower rates under our proposed method versus using the

      22       load data of other utilities.

      23                 While I don't claim to be an expert in

      24       allocation methodology, based on my knowledge and

      25       experience in the industry and my 26 years with this
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       1       company specifically, I believe that Mr. Camfield's

       2       recommendation that the company use class-specific

       3       energy sales to allocate demand makes sense.

       4                 I'll be the first to admit that there's not an

       5       exact correlation between usage and demand, and thus

       6       this methodology is by no means perfect, but kWh is a

       7       clear indicator of the changes in demand and, as I

       8       mentioned, it's a component of the prior methodology.

       9       Likewise, there is a correlation between energy sales

      10       and peak demand.

      11                 Also, as far as I'm aware, the Commission has

      12       never concluded that the prior methodology is a perfect

      13       fit for FPUC, particularly in this context, although it

      14       is the historical method used.  An absence of load

      15       research data specific to the company, and in light of

      16       Mr. Camfield's expertise in this area, the company

      17       strongly believes that this new methodology is the best

      18       and most appropriate method for allocating demand costs

      19       among FPU's customer classes.  It better recognizes the

      20       unique nature, both geographical and economically, of

      21       FPUC and its customer base.  Thus, the company asks that

      22       the Commission allow the company to continue to use our

      23       proposed method.  This concludes my summary.

      24                 MS. KEATING:  Ms. Martin is available for

      25       cross.
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       1                 CHAIRMAN GRAHAM:  All right.  Intervenors, who

       2       wants to be first?

       3                 MR. REHWINKEL:  No questions.

       4                 MR. MOYLE:  No questions.

       5                 CHAIRMAN GRAHAM:  Staff?

       6                          CROSS EXAMINATION

       7       BY MS. BARRERA:

       8            Q    Yes.  Ms. Martin, I'm going to refer to the

       9       transcript of your deposition, which would be

      10       Exhibit 60.

      11            A    Okay.

      12            Q    On Page 12 of your deposition, Bate stamp

      13       00243, you stated that the load data FPUC historically

      14       used was based on another company's load, and it is your

      15       opinion that it's not necessarily reflective of FPUC's

      16       customer load.

      17                 Have you done any studies or analysis to

      18       determine any differences in customer load between FPUC

      19       and FP&L or between FPUC and Gulf Power Company?

      20            A    No, we have not.  However, just taking a look

      21       at FP&L and Gulf Power's load, a little bit of a unique

      22       situation is that those two companies do not have the

      23       same customer makeup, they don't have the same customer

      24       locations, the same makeup in terms of who might be

      25       incorporated into which class.
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       1                 And I also took a look at using FPL or using

       2       Gulf's load data.  If you used FPL's in the Marianna

       3       division, you would get different results.  And so just

       4       taking a look at, at that type of data would, would put

       5       you -- you know, you would call into question why would

       6       it be appropriate to use another company's load data to

       7       try to mirror what your company's load data was?

       8            Q    You also stated that cities, and you just

       9       referred to it, that cities served by Gulf such as

      10       Destin and Panama City have a much different makeup in

      11       terms of customer and usage patterns than Marianna,

      12       which is a more rural type of town.  Would you agree,

      13       however, that Gulf Power Company's service territory

      14       also covers rural areas?

      15            A    Well, first of all, I don't believe I

      16       specifically said that Destin or Panama City was in

      17       Gulf's territory.  I was merely trying to point out that

      18       larger utility companies serve much different type of a

      19       customer mix than our small company where we're

      20       specifically -- primarily have customers that are in

      21       small rural towns.

      22                 FP&L and Gulf Power have a much larger

      23       customer base and are spread out much, over much more of

      24       the State of Florida, and they incorporate much larger

      25       cities, and cities like Destin or Panama City would have
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       1       a much different makeup than a small town like Marianna.

       2       So I was trying to really explain that, you know, it was

       3       very hard to use companies that contain a much different

       4       makeup in terms of customer mix and economics than our

       5       small company that only is in rural type areas in

       6       Marianna.

       7            Q    Were you able to determine or differentiate

       8       between cities, the load in cities such as Panama City

       9       or Destin, the larger cities, and the load in the rural

      10       areas served by Gulf?

      11            A    No.  We did not do any detailed research on

      12       their load data.  We also are not able to provide any

      13       type of research by customer class of our demand or our

      14       load research data.  We don't have the equipment that's

      15       necessary to be able to obtain that information.

      16                 I don't believe anybody has ever studied to

      17       see whether or not the Gulf Power or the FP&L load data

      18       would be applicable to FPUC, nothing that I'm ever aware

      19       of.  But I do know that there are significant reasons

      20       why it would not be appropriate.

      21            Q    Did you compare FP&L and Gulf's tariff to

      22       FPUC's tariff to determine if there are any differences

      23       in the definition of a residential or GS or GSLD

      24       customer?

      25            A    No, I did not.
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       1            Q    Do you have any analytical support to back the

       2       statement that there is a correlation between energy

       3       sales and the peak demand?

       4            A    Well, I believe that there is some supporting

       5       evidence with respect to taking a look at the kWh usage

       6       and how that has dropped over the years.  So, indeed,

       7       there would be a correlation in the demand that was

       8       associated with the usage as well.  I mean, many of our

       9       exhibits and many of our testimony support that

      10       analysis, so I'm not sure specifically what you're

      11       asking.

      12            Q    That's answered.

      13                 Referring to page 9 in your deposition, you

      14       stated that with the new contracts that were closer to

      15       market, FPUC's customers experienced a dramatic price

      16       increase, and as a result you believe customers

      17       experienced significant usage decreases.  Have you

      18       looked into FP&L's or Gulf's historical consumption

      19       pattern to see if FP&L and/or Gulf experienced similar

      20       consumption trends as FPUC?

      21            A    No, I have not look into FP&L or Gulf's, but I

      22       have looked into the facts facing our company.  And I

      23       know that from prior to 2008 both customers in the

      24       Gulf -- I mean, in Fernandina and Marianna had prices

      25       that were well below market price, and we offered
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       1       supporting documents with respect to that information.

       2                 But if you take a look at the price increases

       3       that faced our customers, they had almost a two-fold

       4       increase in their fuel rates prior to 2008 and

       5       post-2008.  That dramatic price increase that faced our

       6       customers definitely had an impact on their usage, and

       7       also, in our opinion, definitely impacted the demand and

       8       decreased the demand by our customers.

       9            Q    During your deposition we discussed how FPUC's

      10       proposed allocation methodology impacts the bills of the

      11       various rate classes, and you also provided rate

      12       comparisons in Exhibit 1 to the deposition, Bate stamp

      13       00269.

      14                 How are the different customer classes

      15       impacted by the proposed allocation method when compared

      16       to using the load research data from FP&L and Gulf?

      17            A    In both our northwest and our northeast

      18       divisions, under the method that we filed and proposed,

      19       the residential customers would, would all have a lower

      20       fuel bill than under the method, the old method.

      21                 In our northwest division, the GS customers

      22       would also have a lower fuel bill than under the old

      23       method.  In the northeast Florida, the general service

      24       would have a slightly higher fuel bill, as well as the

      25       remaining commercial and industrial classes.
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       1                 MS. BARRERA:  One second.

       2                 (Pause.)

       3       BY MS. BARRERA:

       4            Q    Can you estimate for us today what a

       5       thousand-kilowatt residential bill under either method

       6       would look like for the consumers?

       7            A    Yes.  I believe we provided that as an

       8       exhibit.  Schedule E10 shows a residential typical bill

       9       with a thousand kWh.  Under our proposed method, in the

      10       northwest division a residential bill would be

      11       $133.19 per thousand kWh.  And in Fernandina Beach or

      12       the northeast division, the residential typical bill

      13       would be $125.10.  And that was under FPUC proposed

      14       method.

      15                 Under the old methodology, a residential

      16       customer in our northwest division would have a typical

      17       bill of $139.28 per thousand kWh, and for northeast a

      18       residential customer would have a typical bill of 129.07

      19       per 1,000 kWh.

      20                 MS. BARRERA:  Thank you.  I have no more

      21       questions.

      22                 CHAIRMAN GRAHAM:  Commission, any questions of

      23       this witness?

      24                 Staff?

      25                 MS. BENNETT:  FPUC asked that I hand out an
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       1       exhibit while the witness was being cross-examined, and

       2       it would be Exhibit 88, I believe.

       3                 MS. KEATING:  I think it will be marked at

       4       this point as Exhibit 88.  But if, if I might have the

       5       liberty, Mr. Chairman, we have just a couple of real

       6       short redirect for Ms. Martin, if that's your will.

       7                 CHAIRMAN GRAHAM:  Well, let's mark this

       8       exhibit as 88, since I have it sitting right here in

       9       front of me.  And what's a short title for this thing?

      10                 MS. KEATING:  FPUC's response to request for

      11       production of documents number 1.

      12                 (Exhibit 88 marked for identification.)

      13                 CHAIRMAN GRAHAM:  Okay.

      14                 MS. KEATING:  Thank you, Mr. Chairman.

      15                 CHAIRMAN GRAHAM:  Yes.

      16                        REDIRECT EXAMINATION

      17       BY MS. KEATING:

      18            Q    Ms. Martin, Staff asked you several questions

      19       as to whether you had done comparisons of FPL load data

      20       and Gulf load data.  Let me ask you this, how many

      21       customers does FPUC have on its system in total?

      22            A    FPUC in total, the electric customers are

      23       31,000.

      24            Q    And for the northwest division?

      25            A    15,172.
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       1            Q    And I believe you've mentioned Marianna as one

       2       of the municipalities in that northwest division.  Can

       3       you name some of the other towns that are in that area,

       4       in that division?

       5            A    Bristol and --

       6            Q    How about the northeast division, how many

       7       customers are in that division?

       8            A    15,829.

       9            Q    And what are some of the municipalities in

      10       that division?

      11            A    Fernandina Beach.

      12            Q    Could you -- do you have knowledge of the

      13       geographic areas that FPL serves in?

      14            A    I do not.

      15            Q    And would your answer be the same for Gulf?

      16            A    Correct.

      17            Q    Staff asked, also asked you a question about

      18       the impacts of this new methodology on the different

      19       rate classes.  Do you believe -- is it your

      20       understanding this new methodology shifts costs to

      21       customers or rate classes unfairly such that classes

      22       that aren't creating demand are now responsible for

      23       costs they have not caused?

      24            A    No, I do not.  I believe that the methodology

      25       that we propose is appropriate and is the most
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       1       appropriate methodology that we have and most fairly

       2       allocates the cost to our customers and our customer

       3       classes.

       4                 MS. KEATING:  Thank you, Mr. Chairman.  That's

       5       all the redirect we have.

       6                 CHAIRMAN GRAHAM:  All right.  And this is your

       7       only witness; is that correct?

       8                 MS. KEATING:  It is.

       9                 CHAIRMAN GRAHAM:  Okay.  Thank you,

      10       Ms. Martin.

      11                 THE WITNESS:  Thank you, Commissioners.

      12                 MS. KEATING:  And, Mr. Chairman, if it's

      13       appropriate at this time, we'd move entry into the

      14       record of Exhibit Number 30 and Number 88.

      15                 CHAIRMAN GRAHAM:  If there's no objection,

      16       we're going to move Exhibits 30 and 88 into the record.

      17       Seeing none.

      18                 (Exhibits 30 and 88 admitted into the record.)

      19                 MS. KEATING:  And, Mr. Chairman, may

      20       Ms. Martin be excused?

      21                 CHAIRMAN GRAHAM:  Staff, any further questions

      22       for Ms. Martin?

      23                 MS. BENNETT:  We have no further questions for

      24       Ms. Martin.  The only thing remaining would be a bench

      25       decision by -- or a decision by the Commission, either
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       1       bench decision or the briefing and agenda conference.  I

       2       don't know if you want to do that now or at the end of

       3       the 01 docket.

       4                 CHAIRMAN GRAHAM:  Commissioners?

       5                 MS. KEATING:  Mr. Chairman, if I may.

       6                 CHAIRMAN GRAHAM:  Yes.

       7                 MS. KEATING:  We'd respectfully request the

       8       opportunity to either present closing statements on this

       9       issue, if you would like to take a bench decision on it,

      10       or we'd actually prefer to provide a post-hearing brief

      11       on this issue.

      12                 CHAIRMAN GRAHAM:  Commissioner Edgar.

      13                 COMMISSIONER EDGAR:  Thank you, Mr. Chairman.

      14                 I would support that request and ask for the

      15       opportunity to review a post-hearing brief on the issue.

      16                 CHAIRMAN GRAHAM:  Okay.  Sounds good to me.

      17       So, Staff, that being the case, then we can just release

      18       this, this witness and we're done at this point with --

      19                 MS. BENNETT:  That is correct.  We would be

      20       done with FPUC's witness and counsel.  The -- we're

      21       requesting daily transcripts.  Briefs will be due on

      22       November the 8th.  And we -- Staff will present a

      23       recommendation to you at your November 22nd agenda

      24       conference.

      25                 CHAIRMAN GRAHAM:  Sounds good.
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       1                 MS. KEATING:  Thank you, Mr. Chairman,

       2       Commissioners.

       3                 CHAIRMAN GRAHAM:  Thank you very much.

       4                 All right.  We've got about a quarter 'til

       5       12:00.  I think this is just as good a time as any to

       6       break for lunch.  Let's reconvene at quarter after 1:00.

       7                 (Recess taken.)
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