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Eric Fryson 

From: Deniece Eden [dedenkwf@bellsouth.net] 
Sent: 

To: Filings@psc.state.fl. us 

cc: 'Greg Oropeza' 

Attachments: 3.28.2012 UB Response and Motion to Dismiss.pdf 

Dear Sirs: pursuant to  your e-mail dated March 28,2012, we are hereby 
resubmitting the Response and Motion to  Dismiss filed on behalf of the Utility 
Board of the City of Key West, Florida d/b/a Keys Energy Services. 

Wednesday, March 28,2012 1204 PM 

Subject: DOCKET NUMBER 120054-EM 

The person filing this response is: 

NATHAN E. EDEN, ESQ. 
NATHAN E. EDEN, P.A. 
302 SOUTHARD STREET, SUITE 205 
KEY WEST, FL 33040 

dedenkwf@bellsouth.net 
305-294-5588 

DOCKET NUMBER: 120054-EM 

This Response and Motion t o  Dismiss is being filed on behalf of Utility Board of 
the City of Key West, Florida d/b/a Keys Energy Services. 

Total number of pages (including attached documents): 45 

Attached to  the Response and Motion to  Dismiss are: 

Exhibit A - the Line Extension Agreement between Utility Board of the City of Key 
West, Florida d/b/a Keys Energy Services and No Name Key Property Owner's 
Association, Inc., dated March 7th, 2012; and 

Exhibit B - copies of the March 7, 2012 Minutes of the Regular Meeting of the 
Utility Board of the City of Key West, Florida d/b/a Keys Energy Services reflecting 
approval of the line extension. 

Sincerely, 

3/28/2012 
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DENIECE L. EDEN 
Legal Assistant 
NATHAN E. EDEN, P.A. 
302 Southard Street, Suite 205 
Key West, FL 33040 
305-294-5588 

3/28/2012 



BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION 
DOCKET NUMBER 120054-EM 

ROBERT D. REYNOLDS and JULIANNE C. 
REYNOLDS, 

Complainants, 

V. 

UTILITY BOARD OF THE CITY OF KEY 
WEST, FLORIDA, d/b/a KEYS ENERGY 
SERVICES, 

Respondents. 

UTI1,ITY BOARD OF THE CITY OF KEY WEST FLORIDA d/b/a KEYS 
ENERGY SERVICES RESPONSE TO COMPLAINT AND MO TION TO 

DISMISS 

RESPONDENT, UTILITY BOARD OF THE CITY OF KEY WEST, 
FLORIDA d/b/a KEYS ENERGY SERVICES, moves the Commission to dismiss 
the Complaint filed in the above-styled action and in support thereof states as follows: 

I. Since the date of the filing of the Complaint, Respondent has entered into a 
contract with Complainants and others for the provision of electrical service to 
the area commonly known as No Name Key, on which Complainants Reynolds 
are property owners. 

2. A copy of said Agreement is attached hereto and made part hereof as Exhibit A. 

3. Acopy of the minutes of Respondent approving such Agreement is attached 
hereto and made part hereof as Exhibit B. 

4. Such contract effectively renders moot the Complaint filed herein in that it 
provides the very relief sought in Complainants Complaint, to wit, "requiring KES 
to extend commercial electric transmission lines to each property owner of No 
Name Key, Florida." 

WHEREFORE., Respondent moves the Commission to dismiss Complainants 
Complaint herein as filed. 



CERTIFICATE 0 F SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 
furnished via e-mail and 
Street, Key West, FL 33040 thi 

P.L., 624 Whitehead 

NATHAN E. EDEN, P A  
Attorney for Respondent 
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that the total cost of mnstructlon may sxcaed the esUmate of m. In this 
Agreement lywKwA k obllgstcd to pay for varlaus matters, and such obllgatlon 
Includes the requirement to pay for the total costr of the mattem described however 
Incurred, lndudlng wlthout ibkatlon, the obligation to reimburse =for sums due to 
thlrd party conhactors or the costs of providing the gods w sendas by through 
Its employees. 

s. All COEts incurred by shell be documented and pnserited 
quartuly to upon request. 

A R l N U L  llU@.QA shall be RsponslMa for any and all expmses amclated 
with thls line extension fmm art to finlsh whlch includes but Is not limltad to the cost 
of IlUgatIon, pennMng, construction ovenuns, construction delays, and contractor 
remoMUzatlon msultlng from delays. From tlme to time, shall have the tight to 
rquire advances from IYWKWI). above the initlal advance set out in Artlde 1. If 
wIII(wA falls to make the payments as required by constructJon on the pmject 
may be haltad and 

In  addition to Its other duties or obligations stated in ttUs Agraement, 
a g m  to engage, pay fw and coordlnata an "0na)te" bbiogtst, with appmpriate 
credentials, during Initial consbudon of the ekcblcal fadlitles In amdance with the 
Fish and W i d M  Services (FWS) requirements as stated In the "Stock Island True Snail 
and G a W s  Spurge Impact Avoidance Procedures Man". OT Its mnsultants 
will all work associated with thls plan. Any associated project delays In 
consbuctlon or additional work wlll be paId by m. 

snail be nsponsible for all costs Incurred In the event the 
Conbacbls canaUad or the project Is stopped, will be responrlble for any 
material purchased for the project. If such material can be used for another project (at 
Il;eys sole determination), wlli charge a 20% materlal restoddrig fee. I f  bridge 
conduit system is in place, and contract stupped prior to project mpieUon, 
Is responslbk for all costs Incurred by lycyls or by any contractor or 
"subamWactof including costs of deconstruction, removal, miUgatlm, disposal and any 
=pairs to return the bridge or the rights-of-way to their prewnsbuction condition. 

mVI. The co- contemplated by this Agreement is limited to the 
single-phase, primary elecblcal facilities in the l o d o n  as depicted on Une Extension 
drawing attached as Exhlblt F." nls Agreement does not include funds for 
any construction on private property to pmvrde Ecrvlce e0 a 
home nor does k indude costs that may be needed for mnsbuction of customer "Tap 
Poles" that may be needed to pmvide service to homes m than approximately a 
feet fmm the pmposed primary Ilnes. Any such atnstructlon costs to extend servka 
from the primary eiectlfcal facllitles to a home or pmpertv will be a t  the property 
ownets expense. Upon CompIeUon of construction and energking the single phase 
distr&buUM line shown on t3tension dmwing 
wni have no further obilgatlons under this Agreement. 

may eleft to termlnate this Agmment. 

attached as @xhlbit W, 

. .~ .... 
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-. Lprs and the agree that the Une Extension drawlng 
p.116z attached as ExhIblt "c* Is a slngle phasa dlsblbutlon faduty ddgned to 
provlde elrrctrfcal service to the exlstlng a homes and lob. (IddantWl under erdrlbit 
93 lhe attached llne odenrlon drwving Y b.*ibl. amehed as Exhlblt V, Is part 
of thls contract and made pact hereof. PreWusly emecubcd Una Extrrmlan #754 hr 
two poles wlll become a part of this llne extension as Exhlblt "0.. 

resldentlal homes and lots on No Name 
Key of whlch ;bs. are cannectlng to the elecbiarl facilltles as part of thk Agreement. . 
Before the construction of the project is complete, the 
wlth a llst of lyllKpoAembers who are In complrance with thdr finandel obflgatlon to 
the NWK#M In paylng tnelr full prorated l'lnandal share. Thls llst wlll become Lxhlblt 
''I". If at a luhrre date, any of the remaining a homeowners, not currently llsted on 
Exhlblt T, elect to connect to the ekxtrlcal faclllties, they must meet all of M3[s 
pollcles. In addwan, any of those remalnlng a h o m e r s  will be responsible for 
paying In advance an amount outuned In Exhfblt representlng their fair sham of 
the total flnal cost wodated with the line sldenslon design and thls llne extension. 
Also, those remalnlng homeownem may have addltbnal costs assodated with thdr 
specttlc llne extanslon. shall rrhnbume. the NNI<WA 8596 of the amount 
ouUrned In wllblt "D" and paid by the new customer. If e l m c  senrlcc Is mquest#l 
to a parcel on No Name Key not Included In the a parcels dmbed a h ,  then 
may deal wlth such addittonal parcel or customer In accoldane wlth Its: then existing 
poltdas. 

BBTIcLE.D(. The provrslons of ArUcle VIII of thls Agreement shall terminate ten 
years from the date this Agrremant k signed. The provisions of Artkle VIII do not 
extend to any tots that a n  not IdenWIed as the dst lng a resldentlal homes and lots. 

" L E  AND OWNERSHIP 

AR7IcLEx. fibla to, and complete armershlp and mtml wer an the elertrtcal 
fadlltles or associated Items consbucted pursuant to thls Agrwnwnt, shall at all tlmeci 
remain In and shall have the right to use the same for the purpose of 
ssrvlce to other customen. 

ARTICLEvIlf. There currentfy exists 

will provrde 

EASEMENTS AND PERMRTIEIB 

ARnCIEM. wlll secure, grant, or cause to be granted to 1Elf1116 and 
without ust to all rights, pemb and prMleges necessary for the construction 
described hereln and the rendering of eervlce henunder. shall work 
wlhboratlwly wlth -to obtaln ail necessary cements, permlttlng, easements 
and llceMes necessary to accomplish thls llne ex&nslon but all costs shall be the sole 
and exclusive oWatl0n of the All permits, permlsslons and easements shan 
be obtained and provlded to prior to commencement of construction. All 

lnitlak KEYS: 4- - Customer: 
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cunstmtion Wrll k performed by LI;ILys or thmugh amtractors retalned by Mlg and 
the antlre project must be darlgncd to requirements. 

MAINTENANCE 

m. It ls expmssly understood and agreed that the amount paid by 
-to ggrs, for the cortofthe llnes to be but& hereunder inchrdes cost of 
trlrnmlng trees or other obshuaons from the tight-of-way, and to bim all trees 
adjacent the& In order that the llnes to be bulk under may be safely and properly 
constructed. shall clear and trim all trees as necessary & begln the extension at 
the Sok cost of m. All initlal tree trlmming on prhrats propetty prbr b 
Installation of servlce drops shall be performed/& by the prtvate proparly owner. After 
the extenslon Is complete, malntananea of sald tress shall be perpOmwd by In 
acfordance wtth Its normal operating procedures at no additional cost to IJIYKWI. 

IJIyI(#IA a& agrees to pay for required, necessary or 
appropriate tralning for staff may become 
certified In accordance with the 'Stock Island Tree Snall and G a W s  Spurge Impact 
Awldance Procedures Plan" (see Exhibit Y9. Thls tralning and certlficatbn shall be 
done prior to energldng the new elechical high voltage faciilt/es. 

k&T&lT&lgY. m a g -  to pay m a  one time -fee to 
cam the development of a "tralning program" In acmrdance wlth the W x k  Wand 
Tree Snall and Garbefs Spurge Impact Awldance Procedures Plan". Mditlonalty, 
IuII<wA agrees that durlng c o n m o n ,  WN1<WA shall pay and supply the nqulred 
blologlst as requlnd In 'Stock Island Tree Snall and Garber's Spurge Impact Awldance 
procedures Plan". Thls pemn shall be responsible for compliance In accordance wlth 
sald Plan. 

-. 
stsff so that members of 

PROCEEDING WITH WORK 

ARnClE. upon compliance wlth and ampletJon of ail predicate provisions 
hereln, JS€Y€ wlU pmceed wlth amstrumon of the extension outlined hereln and as 
covered by sketm and SpecMCatlons hereto attadmd and made a part hereof. It Is 
agreed that mstruction of sald line extenston shall require an indeterminable period OF 
time. 

COASTAL MRRXER RESOURCES ACT (aRA) - ESCROW - UEN 

-. lJNKPOA and the owners of property to be delved by the line 
extentkm amowledge that shall haw no oMfgaW b makt any m ~ c t J m  
or repalrs. lylyKwA and the owners of pmperty to be served by the line extendon 

. 
L._ 

. ..lZ.... 
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further agree and rewgnke that Dections of No Name Key are wlthln a Coastal M e r  
Resourcas Act ( C W )  (see Exhlblt W), and that certaln ekcbical fadlmes may not 
be ellglble fw FEMA reCMIstnfcUon fundlng after a Natural Rlsaster. NNK#)A and the 
omen of property to be served by the Nne extation acknowledge and agree that 

shal have no obllgatlon to pay any sum for mpaln or reconstNctlon that are 
tvplcelly wvered by FEMA for non CBRA atws and m o r  the owners of pmpaty 
sewed by the llne extensbn shall be mquired to pay the cost for reconpbuctlon and 
replrs that would othewlse have been r e l m b u d  by FEMA To mlnlmhe the 
pesslblllty of delay In repalr or reconstruction pendhg advanced payment to LIME 

Thls escrow m n t  shall be In shall have total mW. 
wlll use the funds In escrow Sorely for the for purposes wnslstant wfth this 

Agreement. This e%mw account shall hove an inlthl deposit of and 
lYnKWA shall pay thk- IbO.OPO.PI) tu prlor to commencement of any 
construaon of the line e%tenslon. Inteest earned, at the rate paM to by lts 
depodtorV lnstlkrbions for short term deposlt accounts, will nmah In the aaount. In 
the event uses all or part of the escmw funds for repair or reKmstructlon of the 
fedlltles, the WlyIIPoA shall replenish the account wlthln six (6) months, for the exact 
amount that was used. Failure to replenish the emow amunt to Is a 
default In this Agreement enWlng to suspend electtic m c e  along the llne 
sctenslon and to other rights as set forth hereln. 

In the event of a catastrophic damage to the No Name Key facilities consbuaed 
pursuant to thls Agreement (estastmphic damage for purposes of thls Agreement Is 
d e a d  to be damage resulting In repalr costs In an amount exceedlng the amount of 
the esuow depodt held by has no obligation 
to make repalm untll WllKpOA or the owners of property served by the llne extendon 
have paid tom 100% ofthe fundsestlmated to be neededto payfor-amts 
that are typlcally cwered by FEMA for non CERA areas mst to make repaln to m. 

shall have no obligation to nstMe senrfcs or make repairs until it receives or is 
assured to Its ssttsfaction that all sums needed to restore sarvlce or complete the 
repaln will be paid for by FEMA or by lylyKpQd so that R Incurs no loss or cost 
associated wltn such repairs. ThIs shell be In advance of any restolatlon work In CBRA 
areas. 

shall establlh an &row amunt  to pay for such cost. 

name and 

at the time of the damage), 

NoMhstandlng the fmgolng, and the In the owners of property 
semd by the line extension at the time of the damage hereby authorize to make 
repslrs or to ~construd the factllUes bulk purwant to this Agreement In the Went of 
any damage regardless of whether suffldent finds are held In the Escrow acmunt 
desalbed hereln. The costs of such repalr In excess of any sums held In the Escrow 
amunt shall be a pemnal obflgatlon of and of the property owners wtwse 
property was served by the llne extension at the time of the damage (but such personal 
nsponslbllltv of the property owners Is limited to their pmrata share of the msts basad 
on the number of properties sewed by the Une extension). All of the costs of repalr 01 

Initials KEYS --;ks1 Customer: & 
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r8fonsbuctkm, together wlth Interest and all costs and uq~nses of wllaclion, Including 
reasonable attorneys' fees, are a amtlnulng charge on the land of all such property 
owners, and II;Lyb shall have a rlght to e Ikn agalnst all such pmperty fir the payment 
of such funds. Thls Agreement consUtutes consbuctlve notlce to all subsequent 
purchasers and/or credbs of the existence of from time to 
tlme may recard a NoUce of Lien or In the publfc records for the purpose of evidencing 
the llen establlshed by thls ArWcle and the priority of the Notice of Uen shall be based 
on the time and date of reconeling the Notlce of Uen In the public recolds. 

llen rlghts. 

Any sum reffseosd In any NoMe of Uen not paid wlthin 30 days after tts due date 
bears Interest at the hlghest per annum rate Or Interest allowed by law. may 
brlng an actlon at law agalnst the property orme@) penranally obligated to pay such 
assessment and/or or foradose its lien spalnst such owner's pmpetty subject to the 
NoUm of Uan. The lien for sums dalmed pumuant to thls Artide may be Hlforad by 
fudicbl fondosure In the same manner In whlch mortgages on mal property from time 
to t h e  may bc! foredm In the State of Florlda. In any such foraclosun, the property 
owner Is: requlred to pay all costs and expenses of foredosure, lndudlng msonabk 
attorneys' fees. All such a%ts and expenses are secund by the llen foreclosed. Each 
property owner Is deemed to acknowledge mncluslvely and consent that all Sums due 
to pursuant to thls ktlcle are for the Improvement and malntenanw of any 
homestead theraan and that llen has prim over any such homestead, 

ARTICLEXM. agrees and acknowledges that each customer that 
applles for electrical senrice to a home or parcel on No Name Key shall axe& a 
separak, document entltled NOTICE AND AGREEMENT REGARDING PRWISION OF 
ELKTRIC SERVICE TU NO NAME KEY (the "Notla") (see Exhlblt WT that 
acknowledge they understand and accept thls Agreement. 

Prlor to pmvlding &&tic sewla! to a parcel, all persons or entities havlng an 
ownership Interest In the parcel and all spouses of such persons shall exacute the 
Notice before two (2) wttncsses. The Nace shall be notarized and nmrded in the 
publk records of Monroe County, FlorMa at the Monroe County Court House 500 
Whltehead S M  Key West, florlda at the property ownets expense. The property 
owner shall dellver the orlglnal executed notice to and receipt by of the 
otiginal recorded NoUw Is a wndltlon to the provision of eleebk service to a panel or 
home on No Name Key. 

DEFAULT 

ARnclE. If (a) falls to parform any of its obllgatlons as 
described In thls Agreement; or (b) a naelver Is appdnted for NIyI(#M: or (c) there 
Is hlsity h any material respect of, or any material omlslon In, any representation or 
statement made to by or on behalf of IyIyI<wA In amnectlon wlth thls 

I C  
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4memenc or (d) k dlssolvcd then lwyKwA shall be in d a l t  of thls 
Agrement wlthln twenty days after notfa of the default Is provtded to  IyIyK#u. and 
KEU will be entltied to all mmemdles at law or In equity to enforce thls Agnement. In  
addlm, lf WnKpOA falls to pay any sums due pursuant to thls Agreement, may 
elect to mrmfnate or suspend condructlon actlvlties and may elect to terminate or 
suspend dccblc sewice along the line extension contemplated by thls Agmment. 

If NWKWI assetts that has failed to perform any of Its oblgabkns set 
l W h  In thls Agreament obligations, shall give &y& written n d h  spscWylm 
the abligatlon(s) Mprp has felled to perform and providing wlth thlrty (30) days 
to cure the asserted default. pmvlded, however, thst If the nature of the spedfbd 
obllgaWn(s) Is such that mors thsn thirty (30) days are requlred for performance, then 

commenws perfwmance wltMn such W a y  
perfad and thereafter prosecutes the same to completion. 

shall not be In default C 

QENERAL TERMS 

4tmEaL 
repreoentathm, either 
mpect to the m a m  

This Agreement supersedes all prevlous agreements, or 
written or vwbal, between and NNKwA. made with 
hereln wntalnsd. Thls Agreement, the Noffce and the exhibits 

aUached h e w  mntaln the entire agreement W e e n  the partres. There am no 
promises, agreements, amdltions, undwtakhg, warnnth or reprasentatlons, oral or 
wrltten, exmm or lmpfleir batween the parties other than as herem set forth. No 
amendment OT modlflcatbn of this Agreement shall be valld unkss the same Is In 
wrltlng and dgned by the parties hereto. No waiver of any of the provlslonr of thls 
4raanaent or any other agrement rsrwred to hereln shall be valid unless In mlttng 
and signed by me party against whom enforcement Is sought and any such written 
waiver shall only be appllcable to the spedRc Instance to which it related and shall not 
be deemed to be a continulng or Mure wahrsr. This Agreement shall Inure to the 
bendlt of and be binding upon the nspectlve hdrs, legal representauves, suaessm 
and assigns of the paw hereto. 

In the went that any party to this Agreement shall be delayed, hindered OT 
preventad Rwn performance of any act required by thls Agreement, except wlth reqred 
to the obllgations to pay any fees, expenses or other amounts requlred by thls 
Agreement, by reason of strikes, labor brwbles, Inability to p m r e  materlals or swvices 
necessary for such performance, restrkUve governmental laws or regulations, riots, 
Insunectlon, war, terrorism, Aet of God, or any other reason beyond the reasonable 
control of such party, then performance of such act shall be emused for the pewlod of 
the delay, and the period of the performance of any such act shall be extended for the 
pew equivalent to the period of such delay. 

Whenever any notice, demand, consent, dellvery or request Is kqulred or 
permnted hereunder, It shall be In writlng and shall be deemed to have been proparly 

lnltials KEYS: - 
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g k n  or sewed (a) when delivered In fact to the other wrty, or @) three (3) business 
days after havlng k a n  deposltad In the UnlM States mal, with adquate postage 
prepaid and sent by nglaered or mtlfied mall WWI return mlpt requested, or (c) 
when ddhrared to Federal Expnss or other comparable ovcrnlght courier whlch obtalns 
a recslpt to confirm delivery, to the eddreSSss set forth atxm or at such other 
a d d m  as are spedned by wmen notke so ghmn In accordance herewith. Any 
notice to shall be sent to to the Bttantron of the General Manager/CEO 
wlth a rsqulred mpy to the Olrector of Englneerlng. 

Any captrons and headlngs contained In thls Agreement are for convenlenw and 
reference only and In no way mne, desaibel extend or Ymk the scope or intent of this 
Agnement nor the Intent of any provlsron herwf. Thls Agreement shall be construed 
and Interpreted according to the laws of the State of AaMa. Whenever used herdn, 
the singular number Includes the plural, the plural Includes the singular, and the use of 
any gender includes a11 genders. Thls Apreement shall not be construed more rtrongty 
agalnst d for either party and the rule of wnsbucuon against the drafter shall not be 
fdlowed or applcable to Ws Agreement. Any provlslon of thls Agmment that Is legally 
unenforceable shall be InmcUve to the extent of such unenfotwabiltty wlthout 
lnvalldatlng the nmalnlng provisions hewsf. All exhlbltr referred to wlthln and 
attached to thls Agmment are by thls reference Incorporated wlthln this Agmment 
and are considered a part of thls Agreement. This Agreement Is not a third party 
bencfldary contract and shall not In any respect whatsoever mate any rights on behalf 
of any third partles. Thls Agtwment may be emecuted In one or more counterparts, 
each of whlch shall be deemed to be an original but an of whlch shall conptlbrte one 
and the same agreement. 

me paw agree that from t h e  0 time and following a request therefor by a 
party, each shall pmmptly execute and dellwr to the other partles such turther 
documents and Instruments reasonably necessary to confirm and/or effectuate the 
obUgaUons of each pimty hereunder and the consummation of the tranWons 
contemplated hereby. 

Tlme Do of the essence In connection with this Aereement and each p m W n  
hereof. Unless thls Agreement expressly or necessarily requires othewlse, any time 
period measured in "daw" mans consecutive calendar days, except that the e@tation 
of any U r n  period measured In days that expires on a Saturday, Sunday or kgal 
holiday automatically will be Wnded to the nexl day w that It ls not a Saturday, 
Sunday or legal hdlday. 

EACH PARTY HEREBY WAMS ME RIGHT x) A TRW BY JURY IN ANY ACTION 
OR PROCEEDING BASED UPON, OR RELATED To, THE SUBJECT MATTER OF THIS 
AGREEMENT. THIS W A M R  W KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY 
MADE BY EACH PARTY AND EACH PARTY EXPRESSLY ACKNWLEDGES MAT NEIMER 
THE OTHER PARTY NOR ANY PERSON ACTING ON BEHALF OF ME OTHER PARTY HAS 
M A E  ANY REPRESENTATIONS OF FACT TO INUJJDE THIS WAIVER OF TRIAL BY 

Initials K ~ ~ : ~ ~ u s + o m e r :  
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JURY OR IN ANY WAY l0 MODIFY OR NUulFY ITS EAECT. EACH PARTY 
ACKNOWLEDGES To THE OTHER THAT IT HAS READ AND UNDERSTANDS M E  
MEANING AND EFFECF OF THIS WAMR PFIOVISION. 

M<#M REPRESENTS AND WARRANTS TO KEYS THAT I T  HAS CONSULTED 
REGARD To TnIS AGREEMENT OR THAT lT HAS HAD AMPLE LEGAL a N S E L  

OPPORTUNlTY To 06TAIN LEGAL COUNSEL AND W ELEclED NOTTO W SO. 

Each person signlng this &reentent represents and wanants that he or she has 
full pomr and authorlty to enter Into and exe.wte this Agrrement and that upon 
execution and dellmy, thls &reemant dl be blndlng on and enforceable against the 
party for whom thst persons slgns. 

~. ... .- ..t.\ .... '. .-*. .., .. . .~ . . .~  . . . . . , 
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exhibit "F" 

Statk It.ad Tree Snlll l.d Glrber·, Spuree ImpiCr Avol....ce Proced.res 

Key. Eael'lY Services Power U.e la.rll..doD a d Mal.tenaace 
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MINUTES FROM A REGULAR MEEnNG OF THE unun BOARD 
OF THE CITY OF KEY WEST, FLORIDA, HELD AT 5:00 P.M. ON 
MARCH 7, 2012 AT THE WILUAM ARNOLD SERVICE BUILDING 
LOCATED AT 1001 JAMES STREET, KEY WEST, FLORIDA ~ 

The above referenced meeting of the Utility Board of the City of Key West, Florida, 
convened at 5:00 P.M., on the above date and location and was called to order by 
Chairman Hernandez. Present and answering to the roll call were Utility Board members: 
Peter Batty, Charles Bradford; Barry Barroso; and Mona Clark. Also present at the 
meeting: Lynne Tejeda, General Manager & CEO; Jack Wetzler, Assistant General Manager 
& CFO; Nathan Eden, Board Attorney; David Price, Transmission/Distribution Director; Dale 
Finigan, Engineering/Control Center Director; Alex Tejeda, Customer Services Director; 
Suzanne Greager, Management Services Director; Eddie GarCia, Generation Director and 
Stan Rzad, Compliance Administrator. 

Before the meeting started, Chairman Hernandez addressed the room to discuss the 
room's limitations. He mentioned that the fire Inspector had recently inspected KEYS Board 
Room and that the maximum capacity was SO and that whoever was not in a deSignated 
chair would be asked to leave for safety reasons. He mentioned that the doors would be 
left opened so when a speakers name was called they would be aware of it. 

AGENDA ITEM #4 - SET AGENDA 

There were no changes to the agenda and the agenda was set. 

AGENDA ITEM #5 - INfORMATIONAL ITEMS 

Agenda Item #5a - power Supply Report 

Mrs. Tejeda informed the Board that the Power Supply Report is included in the 
Board meeting packet and staff is prepared to answer any questions they may have. 

Agenda Item #5b - financial &. Operational Indicators - January 

Mrs. Tejeda informed the Board that the FinanCial & Operational Report for 
January Is included in the Board meeting packet and staff Is prepared to answer any 
questions they may have. 

Mrs. Tejeda wanted to give an update on two other Items, the first was about the 
City Commission Meeting. The Resolution Supporting Keys Energy Services Relocating 
Inaccessible Electrical Facilities went before the City Commission last night, and there 
was considerable discussion with commiSSioners raising concerns regarding the cost to 
the homeowner. CommiSSioners addressed two concerns: 

1) Residents can't afford any additional costs and 

2) KEYS underestimated the electriCian costs. 
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Mrs. Tejeda explained the opt-out option exists; which would be no cost to the 
customer, but there was more concern expressed for the residents taking on the 
unknown costs associated with pole ownership. 

Mrs. Tejeda said there were some other concerns about the poor timing of the Project 
due to the economy being bad and this is not a good time to add costs to the residents; 
aesthetics, the polis in the front of the street and houses are ugly and create conflict 
with trees, sidewalks, driveways and ADA compliant. The commissioners are very 
sensitive to the aesthetics issue due to the recent Virginia Street sidewalk project. There 
was also discussion that KEYS can and should go underground as this would help in the 
future with hurricanes and storm damage. 

Mr. Bradford asked if the City had at any time acknowledge that most of the 
issues are because they permitted homewners to build in the easement area and now 
KEYS has to resolve the matter. Mrs. Tejeda said they did not. 

Mrs. Tejeda said the City brought up other issues, such as, waiving the permit 
fees because there is a cost to the City to send an electrical inspector to make 
inspections; therefore, KEYS who is requiring the homeowner to do the work should 
incur the cost; they were curious about the PSC order and if KEYS is mandated to 
perform the work or can KEYS decide not to go forward with the project or can it be 
delayed indefinitely; and finally, KEYS needs a commitment from AT&T and Comcast to 
move and transfer the lines. 

Mrs. Tejeda also said that she wasn't sure if these were concerns from all 7 

Mrs. Tejeda mentioned that after the discussion the Commission decided to 

Commissioners or individual commissioners. 

postpone action until April 3,2012. In  postponing action, they asked KEYS to do the 
following: 

1) Speak with electricians to get more details on the cost of electrical work for 

2) Inquire with the PSC whether this must be done now or if it could be 

3) Open a dialogue with Comcast and AT&T to get a commitment for them to 

individual homes 

postponed or eliminated altogether 

move the lines as weii 

Mrs. Tejeda said that KEYS has a series of decisions to be made; how do we 
prepare for the next Commission meeting and then how to proceed if the Commission 
does not approve the Resoiution of Support. 

Mrs. Tejeda asked the Board in preparation for the next City Commission meeting 
should staff proceed using its discretion; or would the Board want to appoint one or two 
members to work on a committee or have a workshop to discuss and determine how to 
proceed; this last option is difficult because of the short time between now and the City 
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Commission Meeting of April 3'. Mr. Batty said he felt Staff is well capable to handle the 
task. 

Mr. Barroso asked about the electricians costs. Mr. Finigan said he did get 2 
estimates from very reputable electricians and the only way to get actual costs is to ask 
for sealed quotes from the electricians. Mr. Barroso said he thought the City had to be 
the driving force behind Comcast and A l l '  to move the lines. Mr. Barroso asked Nathan 
Eden what he thought; Mr. Eden said he felt it was a 2-pronged approach and we both 
needed to work together in order to get them to move their lines. 

attend the next City Commission Meeting. 

question. Mr. Eden said on paper they are dedicated to the City. Mr. Eden also said the 
easements were initially set up for the utilities. 

There was a bit more discussion on the Inaccessible Electrical Facilities and it was 
determined that staff will prepare at their discretion how KEYS wiil prepare for the next 
City Commission meeting and move forward seeking support with the resolution and 
come back to the board and let the members know if it passes or not. IF it passes, KEYS 
will move forward with construction; if not, KEYS will move on to Plan B and discuss a t  a 
future Board meeting or Board workshop. 

Mr. Batty asked that representatives from Comcast and A T  be available and 

Mr. Bradford asked who is responsible and who owns the easements that are in 

Mr. Batty asked Mrs. Tejeda if City Staff supported the resolution and she said 

Mr, Barroso asked if there would be another Utility Board meeting before the next 

yes. 

City Commission Meeting; Mrs. Tejeda said yes there would be one in 3 weeks. Mr. 
Barroso suggested that our Liaison with the City, Mr. Tony Yaniz be asked to attend the 
next Utility Board Meeting. Mr. Batty said that Mr, Yaniz is doing a yeoman job and 
doing all he can on this issue and getting staff on board. Mr. Batty also mentioned to 
the Board members that he, Mr. Finigan and Mrs. Tejeda did meet with the entire City 
Commission individually for anywhere between 45 minutes and 1 hour and somewhere in 
support and some reserved their opinion. 

Mrs. Tejeda also wanted to update the Board on the Solar Project, Mrs. Tejeda 
had good news to report, the array on the Stock Island Warehouse was energized this 
week and is working great and yesterday, the output peaked at 35 kW. 

AGENDA IT EM #6 - CONSENT %EN DA 

a) Approve Minutes - Regular Utility Board Meeting - Februaty 22, 2012 
b) Approve Disbursements Report 
c)  Approve Purchase Order to Altec Industries, Inc. for Repair of Bucket Truck #18 
d) Approve "Memorandum of Understanding" with the International Brotherhood of 

Electrical Workers, Local 1990 
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Motion was made by Mr. Batty and seconded by Ms. Clark to Approve the Consent 
Agenda. The motion passed unanimously. 

AGEND A ITEM #7 -ACTION ITEMS 

m a  Item # 7a - ADDrove Electr ic Extension Aa reement [L ine Extension 
#7461 with N W  Kev ProDertv 0 wners A ssociation, Inc. 

Mrs. Tejeda informed the Board that the next item on the agenda is to approve 
the line extension agreement number 746 with the No Name Key Property Owners 
Association. Mrs. Tejeda gave a little background on this issue; she explained that a t  the 
Utility Board meeting of February 8th staff updated the Utility Board on recent activity 
regarding with the legal proceedings associated with No Name Key. During that 
discussion, the Utllity Board requested that No Name Key be placed back on a future 
agenda as an action item. She explained to the Board that what they had in the board 
packet was the same Agenda Item Summary (AIS) and the same Line Extension 
Agreement that was previously presented to the Utility Board in January 2011 and March 
2011 and that was postponed. The AIS has been updated with recent activity over the 
last few months but the Agreement itself is the same with the exception of the date 
which has been corrected to today; the Line Extension 746 is an Agreement between 
KEYS and No Name Key Property Owners Association to bring power to homes on No 
Name Key. The agreement has numerous provisions that the board is familiar with or 
she can go over them or turn it back to the Board. 

Mr. Hernandez addressed the audience and asked to hear the pros and cons from 
the audience. He said that since the pro power residents requested the line extension, he 
would like to hear from them first. Individual will have three minutes to address the 
board; the next group would be against the line extension and then the last group would 
be associations and they would be given five minutes to address the Board. 

The following individual speakers addressed the Board for approval of the Line 
Extension with No Name Key: John Bakke, Mary Frances Bakke, Robert G. Brown, Bob 
Eaken, David Eaken, Ruth Eaken, Randy Hochberg, Dan Morris, Jim Newton, Gregory 
Oropeza, Douglas Phillipp, Karen Phillip, Mirkos Pichel, Bart Smith, Dean Thompson, Beth 
Vickrey, and Brad Vickrey. Kathy Brown spoke on behalf of the No Name Key Property 
Owners Association, Inc. 

The following individual speakers addressed the Board against the Line Extension 
with No Name Key: Joan Mowery Barrow, Sloan Bashinsky, RL Blazevic, Marney Brown, 
Tony Harlacher, John Hammerstron, Kandy Kimble, John Lohr, Sheila Muilins, Joyce 
Newman, and Margaret Rornero. George Holiaran spoke on behalf of Last Stand and 
Alicia Putney spoke on behalf of The Solar Community of No Name Key. 

The Executive Assistant was provided with the following information, which Is 
entered as part of the record: 

Copy of Letter read into the record by Mary Frances Bakke dated February 6, 
2012 addressed to Lynne Tejeda from Andrew Tobin 
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Coples of letters provided by Mr. Jim Newton 
Letter dated June 30, 1993 addressed to Mr. Ernest Damop from KEYS 
Letter dated February 8, 1995 addressed to Ms. Alicia Roemmele-Putney 
from KEYS 
Letter dated January 18, 1996 addressed to Ms. Antonia Gerli from KEYS 

Monroe County 
Letter dated February 15, 1996 addressed to Mr. Dale Finigan from 

Copy of letter dated March 3,2012 addressed to Lynne Tejeda from Robert N. 
Hartseii, PA and three other documents dated March 7, 2012 provided by Ms. Alicia 
Pumey 

Copy of letter dated March 4, 2012 provided by Mr. George Hollaran on behalf Of 
Last Stand 

Mr. Hernandez thanked ail the speakers for attending and addressing the Board. 

Ms. Clark made a motion to approve the line extension agreement Number 746 
with the No Name Key Property Owners Association; Mr. Bradford seconded the motion 
and the meeting was opened to discussion. 

Ms. Clark asked Mr. Eden for his feedback. Mr. Eden said the problem is how we 
get to where we need to be; KEYS is moving ahead and trying to provide power to all 
customers. He said the line extension became questionable due to what happened 
durlng the Monroe County Board of County Commissioners on December 15, 2010 when 
the Monroe County said KEYS was violating their ordinances. Mr. Eden said in his opinion 
the P X  doesn’t have jurisdiction over KEYS to provide power or not. 

Mr. Bradford expressed his thanks and appreciation to all the speakers for 
attending the meeting tonight, attending past meetings, sending in e-malls and letters 
from ail patties weather for electricity or against it, but feels KEYS needs to take the 
appropriate action to approve the iine extension agreement, it is required by State of 
Florida State Statute 366, it is aliowed by the franchise agreement by the county, desired 
by over 70% of the homeowners, reduces carbon foot print of the island by eliminating 
the running of generators, allows for the resale of solar energy back to KEYS and cuts 
back on fossil fuels. It is the right thing to do. 

Ms. Clark stated that she has read ail the letters and e-mails. She explained that 
things do change, and commented that she has lived in Key West all her life and has seen 
many changes.She further stated that we as people have to accept changes and that is 
part of being given free will through democracy. 

Mr. Bradford said he wanted to take action tonight to let everyone knows where 
KEYS stands. 

Mr. Barroso asked Mr. Dale Finigan about the construction, Mr. Finigan said that 
the bids are a year old and KEYS needs to see if the vendors will hold their prices or if 
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KEYS will need to re-bid. Mr. Barroso asked Mr. Finigan for two dates; one if the 
contractors hold their prices vs. if KEYS had to re-bid. Mr. Finigan said the timing has to 
do with whether the job has to be rebid or if contractors agree to hold their prices. KEYS 
has the poles that the NNKPOA have already paid for ready in Big Pine Key for the 
project. 

Mr. Batty asked about the easement issue with the County; Mr. Finigan said he is 
unsure on how long it would take to get that issue taken care of; there are 5 lots towards 
the end of the island that are in question that KEYS needs to get an aerial easement for. 
Mr. Batty was concerned that the County is not going to grant the easements and if the 
plan needs to be re-designed that this could delay the project. 

Mr. Bradford asked Mr. Eden if the County could deny KEYS an easement. Mr. 
Eden said in the franchise agreement gives KEYS the right of using existing right of ways. 
Mr. Bradford said in Florida State Statute 704.01, that the County can’t deny a Utility the 
easements. Mr. Eden said they can deny it. 

Mr. Eden also added that he is sure that the County and/or the homeowners 
against power will file an additional lawsuit seeking an injunction if the line extension is 
approved. Mrs. Tejeda informed the Board that if that happens once the line extension is 
signed, the costs of the litigation will shift to the NNKPOA as it is one of the provisions 
covered in the line extension agreement. 

Mr. Barroso asked Mr. Finigan, even though we have 2 bids from contractors, could 
KEYS employees do the work at No Name Key; Mr. Finigan said our staff was more than 
capable of doing the work. Mr. Eden stated we may need to look at the line extension to 
see if there was wording on who was to perform the work. MS. Tejeda stated the line 
extension states contractor or KEYS; and wanted to point out that KEYS staff is going to 
perform some of the work; the pricing came in at  a very good rate and KEYS couldn’t 
compete with that pricing. 

Mr. Batty wanted to express his concern that he doesn‘t like being in these 
situations, and feeis in his heart of hearts that this will not end with the Utility Board’s 
decision tonight and tonight they are voting on a symbol. He went on a trip up the Keys 
and saw an area where a project was started and then was unable to be completed and 
he doesn’t want to see poles go up and then the job is stopped. He would like to make a 
modification to the original motion, that If KEYS approves the Line Extension that they 
won’t put one pole in unless all easement issues are resolved. Mr. Eden stated that Mr. 
Batty‘s modification to the motion needed to have a second motion. There was no 
second. 

Mr. Batty wanted to address Mr. George Holiaran. He wanted to ciarifv with Mr. 
Hollaran that Mr. Holiaran stated earlier that as a rate payer doesn‘t want KEYS to spend 
any more money on litigation, It was confirmed that if the Board votes yes, the Utility 
will no longer pay for any more iegai costs. 

..-F . ._ 
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Mr. Batty again expressed his concerns that he doesn't want to start a project that 
KEYS can't finish; he is willing to vote yes for the line extension but does not want an 
issue to come about with the easements, Mr. Barroso said he would support that as well. 

Mr. Batty said that the County may not have the right to stop but they certainly can delay 
progress and he doesn't want to see any poles go into the ground and it takes 2 years Of 
litigation and the residents are looking at  poles without wires. 

Mrs. Tejeda wanted to clarify that KEYS could serve up to that point which includes 
the majority of the residents requesting power. She also pointed out that the line 
extension agreement is with the property owners association not the individual home 
owner and that it would be up to NNKPOA responsibility to deal with those issues. Mrs. 
Tejeda said as we move through the process we will seek input from the NNKPOA, who is 
the customer of record paying the bill. 

whether they want to electrify all or only those we are able. There were shouts from the 
audience from both sides and Chairman Hernandez asked for order. 

Mr. Hernandez asked for a vote for the amendment to the motion and that 
amendment to the motion was ciarifled by Mrs. Tejeda to approve the line extension with 
the caveat that not one pole will be erected unless ail easement issues have been worked 
out. Roll was called. 

Mr. Bradford doesn't believe legally that the County can deny us the easements. 

Mr. Batty wants the NNKPOA to clarify that is Indeed what they would want to do 

Barry Barroso - Yes 
Peter Batty - Yes 
Charlie Bradford - No 
Mona Clark - No 
Chairman Hernandez - No 

The motion failed. 

Mr. Batty asked for another amendment to the original motion that there is written 
confirmation that the NNKPOA that if we can only provide power to the front portion O f  
the island and not the other 12 homes they wiii accept. Mr. Barroso seconded. Mr. 
Bradford asked for a time line; Mr. Batty said 30 days. 

Mr. Hernandez asked Mrs. Tejeda about the second bullet on the AIS that read, Piacing 
responsibility for litigation, permitting, construction overruns, construction delays and 
contractor mobilization on NNKPOA and asked if that covered Mr. Batty's amendment. 
Mrs. Tejeda said that Article X I  states: NNKPOA will secure, grant, or cause to be 
granted to KEYS, and without cost to KEYS, all rights, permits and privileges necessary 
for the construction described herein and the rendering of service hereunder. KEYS shall 
work collaboratively with NNKPOA to obtain ail necessary consents, permitting, 
easements and licenses necessary to accomplish this line extension but ail costs shall be 
the sole and exclusive obligation of the NNKPOA. All permits, permissions and 
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easements shall be obtained and provided to KEYS prior to commencement of 
construction. 

Mr. Batty asked that his amendment to the motion be withdrawn. Roil was called. 

Barry Barroso - Yes 
Peter Batty - Yes 
Charlie Bradford - Yes 
Mona Clark - Yes 
Chairman Hernandez - Yes 

The motion passed unanimously. 

Mr. Eden asked the Board what they want him to do with the petition filed with the 
PSC, as there is a deadline. Mr. Batty asked Mr. Eden to provide any information that 
they request. Mr. Eden will notify them of the outcome of tonight's meeting. 

Mr. Bart Smith, on behalf of Bob and Julie Reynolds who filed the petition, said 
with the vote at tonight's meeting the process should be simplified. 

Aaenda #7b -Award Co ntract for Circuit Breaker Ten (101 Year 1- 
Maintenance - Bid #O 1-12 

ME, Tejeda said that staff is seeking the manufacturer recommended lo-year 
maintenance on five ABB Circuit Breakers - these are located in US 1 substation; 
Thompson Street Substation and three in the Stock Island Substation; this is a very 
specific maintenance - both the five-year and ten-year specifications which include - 
checking gas pressure conduct leak test; inspect bushing insulators for cracks; replace 
seal rings the person factory trafned technician for ABB breakers will be on site to 
conduct that. 

Mrs. Tejeda said that the reason this is not on the consent agenda is because 
there is an issue, Siemens, who was the low bid, took exception to our terms ii 
conditions and they added a limitation of liability which In essence limited their liability to 
the scope of service which in this case is only $7,500. Staff asked them to strike and 
they declined indicated they needed a limitation of liability but would be willing to agree 
to a figure greater than the value of the contract for example $100,000. KEYS Countered 
and requested that the limitation be a t  the value of their general liability insurance which 
is $2 million, Nathan indicated comfort with going to this level of limitation. Siemens 
said the best they could do was place the limitation of liability at $150,000. 

Mrs. Tejeda stated that at this point Staff is comfortable with this after 
considering the risk involved; the breaker is value at  $60,000 and in order to perform the 
work, Siemens would isolate the breaker so If anything goes wrong during the work, 
damage would be limited to the breaker itself and prior to energizing the breaker there is 
thorough testing and pre-checks, thus protecting other equipment. Mrs. Tejeda believes 
the savings is worth the risk associated with limitation of liability, and is recommending 
to award the contract to Siemens Energy Inc in an amount of $7,500. 
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