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Re: Docket No. 120012-E1 - Petition for variance and waiver of certain contractual 
requirements in Rule 25-6.065, F.A.C., by Progress Energy Florida, Inc. 

Dear Mr. Plante: 

In accordance with Section 120.542(8), Florida Statutes, attached for your reference is a 
copy of the Notice of Proposed Agency Action Order and the Consummating Order in the above- 
referenced docket. The Proposed Agency Action Order granted Progress Energy Florida’s 
(“Progress”) request for a variance and waiver of certain provisions of Rule 25-6.065(5), Florida 
Administrative Code. The variance was granted as to one subparagraph of the rule. However, 
the tariff, or Progress’ standard interconnection agreement for the sale of renewable energy, was 
modified because the relevant subparagraph of the rule only requires insurance in an amount up 
to $1 million. 

Please contact me at 850-413-6214, should you have any questions concerning this 
matter. Thank you for your courtesies. 
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BEFORE TI-IE FLORIDA PUBLIC SERVICE COMMISSJOU 

I n  re: Petition for variance and waiver of 
certain contractual requircmcnts in  Rule 25- 
6.065, F.A.C., by Progress Energy Florida, Inc. 

1 DOCKET NO. 120012-E1 
ORDER NO. PSC-I 2-01 73-PAA-El 
ISSUED: April 2. 2012 

The following Commissioners participated in  the disposition of this  matter: 

RONALD A. BRISE. Chairman 
LISA POLAK EDGAR 

ART GRAHAM 
EDUARDO E. BALBIS 

JULIE 1. BROWN 

NOTICE OF PROPOSED AGEUCY ACTION 
ORDER GRANTING PROGRESS F.NERGY FILORj~DA, INC.'S 
REO-LIEST F O R ~ A  VARIANCE< AND/OR W . & J m O F  KU1.E 

AND MODIFICATIOY OF TARIFF PROVJSIONS OF STAYDARD 
I N T E R C O N N F m S  AGREEMENT 

BY 'THE COMMISSION: 

NOTICE is hcreby given by the Florida Public Service Commission that the action 
discussed hcrcin is prcliminary in nature and will become final iinless a person whose interests 
are substantially affected files a petition for a formal proceeding. pursuant to Rule 25-22.029, 
Florida Administrative Code. 

1. Background 

Rule 25-6.065(3), Florida Administrative Code (F.A.C.),  requires each investor-owned 
ut i l i ty  (IOU) to tile for Commission approval a Standard Interconnection Agreement tor 
expedited interconnection of customer-owned renewable generation up to two megawatts. Rule 
25-h .065(5 ) ,  F.A.C., sets fonh the minimum contents o f a  Standard Interconnection Agreement. 

By Order No. PSC-08-0624-TRF-El. issued September 24,2008. in Docket Nos. 080255- 
El ,  080257-El. 080260-EI, and 080265-El. In  re: Petition for : i p~ro~ i l l  of standard 
interconiiection agreements for expedited interconnection ol' customer-owncd .renewable 
g e n m ,  we approved tarifts incorporating the standard interconneclion agreements 01 each 
IOC!. In Order No. PSC-08-0624-TRF-E1, w e  recognized thal the requirements 01' Rule 25-  
6.065. F.A.C.. represented a new process and as the IOUs gain experience they can request tsriff 
revisions. 

;? 5 - - i :a #dj ,: c <.... ,. I .,.*;Jh' CL.Fitx 
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On January 6, 2012, Progress Energy Florida, Inc. (PEF), filed a petition for variance and 
waiver of the rcquirements of subparagraphs (5j(d) and (c) of Rule 25-6.065, F.A.C.. to enter 
into a Standard Interconnection Agreement with the University of Central Florida (UCF). Noticc 
o f the  petition was published in the Florida Administrative Weekly on January 20. 2012. The 
comment period expired on February 3,  2012, and no comments werc rcccived. 

PEF requests a variance and/or a waiver from these rules because UCF informed PEF that 
i t  cannot legally agree to the indemnification language required by Rule 25-6.065(5)(d), F.A.C. 
and cannot obtain the $I  million in  liability insurance required by PEF’s tariff and described in  
Rule 25-6.065(5)(e), F.A.C. 

We have jurisdiction pursuant lo sections 366.04, 366 05, and 366.06, Florida Statutes 
(F.S). as well as section 120.542, F.S. 

11. Discussion 

PEF  wishes lo execute a Standiird Interconnection Agreement with PCF lor Tier 2 
customer-owned renewable generation. PEF statcs that. since I!CF is a state agency, lJCF 
cannot legally agree to indemnity provisions and cannot obtain $I inillion in  general liability 
insurance without UCF waiving its sovereign immunity. Thus. PEF seeks a waiver and/or 
variance of subparagraphs (5)(d) and (e) of Rule 25-6.065 and requests permission to strike the 
first sentence of paragraph I I of its Standard lntcrconnection Agreement arid change the 
reference i o  “one million dollars ($1,000,000)” in paragraph 8 of its Standard Interconnection 
Agreement to “$200.000 per person/$300,000 per occurrence.” 

A .  SDecific Provisions or Rule 25-6.065153 and Tariff that PEF is Seekine To Be 
!Jf’aived/Moc!$-:d_ 

Rule 25-6.065(5),  F.A.C., lists the minimum contcnts of a Standard Interconnection 
Agreement atid requires i n  pertinent parr: 

* * *  

( d )  A provision that the customer shall hold harmless and indemnify the investor- 
owned utility From all loss to third parties resulting from the operation of the 
customer-owned renewable generation, except when the loss occurs due to the 
negligent actions of the investor-owned u t i l i t y .  A provision that the investor- 
owned utility shall hold harmless and indemnify the customer for all loss to lliird 
parries resulting from the operalion of the investor-owned utility’s system, except 
w k r i  rhe loss occurs due to the negligent actions of the  customer, 

* * *  
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(e) A requirement for genersl liability insurance for personal and property 
damage, or sufficient guarantee and proof of‘ seli‘-insurance, i n  the amount of‘ no 
more than $1 million for Tier ’2> and no more than  $2 million for Tier 3. 

PEF’s Standard Interconnection Agreement for Tier ‘2 systems, approved by us  pursuant 
to Rule 25-6.065(5) .  F.A.C., and contained in PEF’s tariff’, states in pertinent part: 

* * *  

8 .  The Company requires that the Customer maintain general liability 
insurance for personal injury and property damage in the amount no less than onc 
million dollars ($I,OOO.OOO). 

* * *  

I 1 .  The Customer shall hold harmless and indemnify the Company for all loss 
to third parties resulting from the operation of the customer-owned renewable 
generation, except when the loss occ~irs due to the negligent actions of the 
Company. The Company shall hold harmless and indemnify the Customer for all 
loss to third parties resulting from the operation of the Company’s system, except 
when the loss occurs due to the negligent actions of the Customer. 

I3 Reauirernents f’or Grantinfi Agencv Variances and Waivers F’ursuanr to Sect!gj 
I20 542(2). F S. 

Section I20.542(2), F.S.. states: 

Variances and waivers shall be granted when the person subject to the rule 
demonstrates that the purpose of the underlying statute will be or has been 
achieved by other means by the person and when application of the rule would 
create a substantial hardship or would violate principles of fairness. For purposes 
o f  this section, “substantial hardship” means demonstrated economic, 
technological, legal or other type of hardship to the person requesting the variance 
or waiver. 

Rules ’28-104,007(2)(g) and (h), F.A.C., iniplenienl section 120.54, F.S.. and state that the 
petition for a variance or waiver must iiiclude “[tlhe specific facts thal denionstrate a substantiill 
hardship or a violation of principles of fairness that would justify a waiver or variance Ibi- the 
petitioner” and show “[tlhe reason why the variance or the waiver requested would serve the 
purposes of the underlying statute.” 
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c. PEF's Petition 

1 .  

PEF states the underlying statutes implementing I<de 2 -6 .065 ,  F.A.C.. are sections 
366.8 I ,  366.82( 1) and (2), 366.91( I )  and ( 2 ) ,  and 366.92, F.S. PEF states that "each or these 
sections conccrn renewable energy and reflect the I~.egislature's intent to promote the 
dcvclopment of renewable energy." PEF further states that "[n~lone of these statutory sections 
dictale the provisions that are to be inclutlcd i n  the Standard Interconnection Agrecmerit." 

Purpose(s) of the Underlying Statule 

PEF stales that i t  is only seeking a waiver and variance i n  a limited instance from two 
requirements to be inciuded in the Standard Interconnection Rgrecnient, so that PEF's customer, 
a state agency, can execute the agreement and not waive its sovereign immunity. PEF states that 
evcn with the waiver and variance, the purpose of the underlying statute - to encourage 
renewabic encrgy generation - will s t i l l  be achieved. 

2 .  

PEF asserts enforcement of Rule 25-6.065, F.A.C. would require lJCF to waive its 
sovereign immunity. PEF states that UCF. as a state university board of trustee, is considered a 
state agency and thus subject to the limitations contained in section 768.28, F.S. PFF states that 
section 768.28(5), F.S., provides that "[nleither the statc nor its agencies or subdivisions shall be 
liable to pay a claim or a judgment by any person which exceeds the sum of $200,000 or any 
claim or judgment, or portions thereof, which, when totaled with all other claims or judgments 
paid by  the state or its agencies or subdivisions arising of the same incident or occurrence, 
exceeds $300,000." PEF cites to Attorney General Opinions interpreting section 768.28, F.S.' 
PEF states that based on the statute and the Attorney General Opinions. UCF cannot agree to the 
indemnification provision in Rule 25-6.065(d), F.A.C., and in PEF's tariff. PEF also asserts that 
lJCF cannot agree to the $1 million in general liability insurance required by Rule 25-6.065(e), 
F.A.C., and PEF's tariff because UCF cannot obtain general liability insurance in excess of the 
amounts set forth in section 768.28. F.S., (i.e., $200,000 per person/$300,000 per occurrence). 
PEF. thus! concludes that, without a variance and waiver. UCF cannot enter into a contract with 
PEF to deploy its renewable energy generation system. 

Substantial Hardship or Principles of Fairness 

D. Sovereign immunity 

Section 768.28(5), F.S., statcs in pcrlinent part. 

Neither the state nor its agencies or subdivisions shall be liable to pay a claim or a 
judgment by any  one person which exceeds the sum of$200,000 or any claim or 
judgment, or portions thereof, which, when totaled with all other claims or 

' Uti Aft'y Grn .  t'la. 00.22 (2000)(counry may iiot agree to indeminify another party to a contracl or alter state's 
watver otsovereign immunity): Up. An') Gen Fla.. 99-56 (l99Y)(agrncy may not enter into agrecrrienl altering the 
state's waiver ol 'ruvrreign immunity): and Op Afr'y Gen Fla 90-2 I (  l990)(Dep'i o f  Corrections no t  authorized to 
alrrr tlir stare's waiver o f  tniniuiiiry in torr). 
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judgments paid by the state or its agencies or  subdivisions arising out ofrhe same 
incident or occurrence, exceeds the sum of $300,000. 

I t  appears that UCF falls within the general protection of immunity from suit given to 
state agencies. Because of  the state agency immunity law in section 766.28, F.S., i t  appears that 
UCF cannot accepr paragraphs 8 and I 1 of PEF's Standard Interconnection Agreement. 

111. Decision 

A .  Rule Waiver 

We agree with PEF t h a  the purpose of the underlying stalutes implementing Rule 25- 
6,065, F.A.C., is to encourage the development of renewable energy facilities. We rind that PEF 
has mer irs burden io demonstrate that the underlying piirpose of the statutes will still be 
achieved even if the waiver and/or variance is granted. Indeed, i t  appears thal granting the rule 
waiver is necessary for PEF arid UCF to enter into the interconnectiori agreemenl. which. in turn, 
will increase renewable energy generation in Florida. 

Moreover, we find that PEF has demonstrated that application of subparagraph (5)(d). of 
Rule 25-6.065, F.A.C.. the indemnitication provision, would create a substantial hardship 0 1 '  a 
legal nature tor PEF. If the rule is not waived and/or varied, PEF will not be able to execute an 
agreement with LICF. 

However, subparagraph (S)(e) of Rule 25-6.065, F.A.C., only requires general liability 
insurance in an amount of no more than $ I  million. Thus, it does not appear that  a waiver and/or 
variance of subparagraph ( 5 ) ( e )  is necessary to inciutle a general liability insurance requirement 
i n  the Standard Interconnection Agreement in  the amount of $200,000 per persodS300,000 per 
occitrrence. 

. 

B. Tariff Modifications 

I n  addition to the rule waiver andlor variance, PEF is also requesting that i t  be allowed to 
modify the tariff provisions corresponding with Rule 25-6.065(5), F.A.C. 

PEF's Standard Interconnection Agreement for 'Tier 2 systems, approved by us pursuant 
to Rule 25-6.065(5), F.A.C., and contained in  PEF's tariff. states in pertinem part: 

* * *  

8 .  . h e  Company requires that the Customer maintain general liabilily 
insurance for personal in,jury and property damage in the amount no less than one 
rnillion dollars ($1 .000,000). 

* u *  

I I .  The Customer shall hold harmless and indemnify the Company for all loss 
to third parties resulting from the operation of the ciistonier-owned renewable 
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generation, except when the loss occiirs due  to the negligent actions of the 
Company. The Company shall hold harmless and indemnify the Customer for all 
loss to third parties resulting from the operation of the Company’s system, except 
when the loss occurs due to tlie negligent actions of the Ciistomer. 

Pantgraph 8 of the Standard Interconnection Agreement contained i n  PEF‘s tariff requires 
a minimum 0 1  $I  million in general liability insurance for ii Tier 2 interconnection. Rule 2 5 -  
O.O65(5)(e) specifies an amount up to $1 miilion. As  discussed abo)e, there is no need for a rule 
waiver and/or xiriarice for PEF to modify the general liability insurance requirement. but Rule 
25-9.001 (3)  requires our approval for any modifications to approved tariffs. Similarly, 
Paragraph I I of the Standard Interconnection Agreement requires an indernnification provision 
identical to subparagraph (5)(d) of Rule 25-6.065, F.A.C. While the rule waiver discussed above 
rrlieves the u t i l i t y  from the requirement to incliide indernnilication language in  its tariff. i t  is 
appropriate to formally approve the proposal to modify the tariff’ by removing this languiige. 

While there is no legal standard for tariff modifications such as the one set fonh in 
section 120.542, F.S., for rule waivers. we find that PEF has provided sufiicient justification in 
this instance to modify its Commission-approved tariff to enter into a Standard Interconnection 
Agreement with UCF. 

C .  C o n M . 0 2  

We hereby grant PEF’s petition to allow PEF to execute a Standard lnterconnectiori 
Agreement for Tier 2 Customer-Owned Renewable Generation Systems with IJCF. 
Subparagraph (5)(d) of Rule 25-6.065. F.A.C., shall be waived, and PEF shall be allowed 10 
strike the tirst sentence of  paragraph I I of its Standard Interconnection Agreernent and change 
the reference to “one million dollars ($l,OOO,OOO)” in paragraph 8 of its Standard Interconnection 
Agreement to “$200,000 per persod$300,000 per occurrence.” It  does not appear, however, tho1 
a rule waiver and/or variance of subparagraph (j)(e) is necessary. PEF is hereby put on notice 
that the rille waiver and tariff modifications only apply to tlie execution of a Standard 
Interconnection Agreement with UCF. 

Based on the foregoing, it is 

0RI)EKED by the Florida Public Service Commission that Progress Energy Florida 
Iric.‘s petition for variance and waiver is granted to allow PEF to execute a Standard 
Interconnection Agreement for Tier 2 Customer-Owned Renewable Generation Systems with the 
Ilniversity of Central Florida. I t  is further 

ORDEREI) that Subparagraph (S)(d) of Rule 25-6 .065 ,  Florida Administrative Code, 
shall be waived. It does not appear, however, that a rule waiver and/or variance of subparagraph 
(5)(e) is necessary. I t  is further 

ORDERED that Progress Energy Florida lnc. shall be allowed to strike the lirst sentence 
of paragraph 1 1  of its Standard lntercoririection Agreement and change the reference to “one 
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million dollars ($ I,O00,000)” in paragraph 8 of its Standard Interconnection Agreement to 
“$200.000 per person~$300,000 per occunence.” I t  is further 

ORDERED that Progress Energy Florida, Inc. is hereby put on notice that (he nile waiver 
and tariff modifications only apply to the execution of a Standard Interconnection Agrcemsnt 
wirh the liniversiry ofCentral Florida. I t  is further 

ORDERED that the provisions of this 0rdc.r. issued as proposed agency acrion. shall 
become final and effective upon the issuance of R C:onsuniinating Order tinless an appropriate 
petition, in  the b r m  provided by Rule 28-1 06.201, Florida Administrative Code, is received by 
thc Commission Clerk, 2530 Shumard Oak Boulevard, Tallahassee, Florida 323994850, by the 
close of business on the date set forth in the “Notice of Further Proceedings’’ attached hereto. I t  
is ftinher 

ORDERED that in the event this Order becomes linal. this docket shall be closed, 

By ORDER of the Florida Public Service Commission this 2nd day of_Aril. 201 2.  

Conimission Clerk 
Florida Public Service Cornmission 
2540 Shuinarcl Oak Boulevard 
Tallahassee, Florida 32399 

ww.f lor idapsc.coni  

Copies iiirnished: A copy of illis document is 
provided to [he panies of record a1 the iiinr 01‘ 
issuance and, if applicable, intcrcsted persons. 

(850) 413-6770 

PHP 
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NOTICt. OF FUR1 Hkl l  PROCEEDINGS OR JIJDIC14L R E V B  

'I'lie Florida Public Service Commission is required hy Section I X . 5 6 9 (  I ) .  Florida 
Statutes, to notify parties of any administrativc hearing that I S  available undsr Section I10.57, 
Florida Statutes, as well as the procedures and time limits that apply. This notice should not be 
construed to mean all requests for an administrative hearing will be granted or restilt in the relief 
sought. 

Mediation may he available on a case-by-case basis. If mediation is conducted. i t  does 
not affect a substantially interested person's right to a hearing. 

The action proposed herein is preliminary i n  nature. Any person whose substantial 
interests are affected by the action proposed by this order may file a petition for a formal 
proceeding; in the form provided by Rule 28-106.201, Florida Administrative Codc. This 
petition must he received by the Office of Commission Clerk, 2540 Shutnard Oak Boulevard, 
idllahassee, Florida 32399-0850. by the close of husiness on m 2 3 ,  2012. 

In the absence of such a petition, this order shall become final and effective upon the 
issuance ofa  Consummating Order. 

.Any objection or protest filed in  thishhese docket(s) before the issuance date of this order 
is considered abandoned unless i t  satisfies the foregoing conditions and is renewed within the 
specilied protesl period. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for variance and waiver of 
certain contractual requirements in Rule 25- 
6.065, F.A.C., by Progress Energy Florida, Inc. 

DOCKET NO. 120012-E1 
ORDER NO. PSC-I 2-02 18-CO-E1 
ISSUED: April 24,2012 

CONSUMMATING ORDER 

BY THE COMMISSION: 

By Order No. PSC-12-0173-PAA-EI, issued April 2, 2012, this Commission proposed to 
take certain action, subject to a Petition for Formal Proceeding as provided in Rule 25-22.029, 
Florida Administrative Code. No response has been filed to the order, in regard to the above 
mentioned docket. It is, therefore, 

ORDERED by the Florida Public Service Commission that Order No. PSC-12-0173- 
PAA-E1 has become effective and final. It is further 

ORDERED that this docket shall be closed. 

By ORDER of the Florida Public Service Commission this 24th day of April, 201 2. 

ANN COLE 
Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 
(850) 413-6770 
www.floridapsc.com 

Copies furnished: A copy of this document is 
provided to the parties of record at the time of 
issuance and, if applicable, interested persons. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify parties of any judicial review of Commission orders that is available pursuant 
to Section 120.68, Florida Statutes, as well as the procedures and time limits that apply. This 
notice should not be construed to mean all requests for judicial review will be granted or result in 
the relief sought. 

Any party adversely affected by the Commission’s final action in this matter may request 
judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or 
the First District Court of Appeal in the case of a water and/or wastewater utility by filing a 
notice of appeal with the Office of Commission Clerk and filing a copy of the notice of appeal 
and the filing fee with the appropriate court. This filing must be completed within thirty (30) 
days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in Rule 9.900(a), Florida Rules of 
Appellate Procedure. 


