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FROM: James E./McRoy, Utility System/Engineering Specialist, Division of Econogjc ;@
Regulation o O
RE: Docket No. 120104-WU, Notice of abandonment of water system in Lee County by

Bayshore Utilities, Inc.

Please add the attached Circuit Court Order Appointing Receiver that appointed Lee
County as Receiver of Bayshore Utilities, Inc. effective May 7, 2012.

Thank you.

Attachment
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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN
AND FOR LEE COUNTY, FLORIDA

LEE COUNTY, FLORIDA, a political subdmsmn of the

State of Florida,
Petitioner, . .
_ : : “Case No. 12CA-1245
vs. : ‘ - Judge: Joseph Fuller, Jr.
BAYSHORE UTILITIES, INC.,

a/k/a BAYSHORE UTILITY COMPANY,

" Respondents.
" /

ORDER APPOINTING RECEIVER

THIS MATTER having come before the Court upon the Petition of Lee County and the Court
after receiving the advice and recommendation of counsel, and being fully advised in the premises,
hereby ﬁnds:

Respondents own and operate a water treatment plant within the jurisdictional boundaries
of Lee County, Florida. On or about April 5, 2012, Judge Keith R. Kyle foﬁnd that the Respondent
had constructively abandoned the water treatment élant and that his order was to serve as notice of
abandonment pﬁrsuant to Section 367.165, Flbrida Staﬁrtes. Subsequently, Lee (founty filed its
Emergency Petition to Appoint Receiver (the “Petition™) to take possession of and operate
Respondent’s water treatment plant.

On May 7, 2012, this Court heard the County’s Petition a'nci being fl;lly advised in the‘
premises, it is | |

HEREBY ORDERED AND ADJUDGED:

A. Lee County’s Petition is héreby GRANTED.

B. Sectlon 1. Appointment of Receiver and Term. Lee County is hereby appomted to
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actas Receiver for the Respondent’s water treatment plant. The term of this receivership shall begin '

on May 7, 2012 and shall tenqinate as follows:
(1) The Receiver shall have ninety (90) days to sell or otherwise di_s,poée of the real and
personal property.of the Reépondent’s‘ water vtreatmenf plant assets. For purposes of this
Orde;, the cqnnectic;n of these facilities, and/or the customér;: receiving service from these
facilities, to a regional or central water utility, upon the avéilability of samé, shall constitute
a disposition of thé propérty. Should the term of Receiver terminéte and ex_pire duetoasale
of the Respondent’s water treatment plant or interconnection of the water treatment élant to
a regional or central water utility, then the obligations and iesponsibiliﬁes of the Receiver
shall terminate and expire as of the date of the closing of any such sale or interconnection;
or
(2) If the Receiver does not sell or otherwisé dispose of the real and personalvpropefty ofthe
Respondent’s water treatment plant assets within ninety (90) days of the entry of this Order,
the Receiver shall transfer all ownership interests m such property to Lee County.
(3) It is expressly understood that in light of the Respondeﬁt’s abandonment of the water
treatm‘ent plantv, none of the Respondent’s are, or will be, entitled to any benefits or proceeds,
specifically including any disposition of property or distribution of monies, that resultin, and
/or are-associated with, the disposal of all, or a part of, the water treatment i)lant by the
Receiver.

Upon termination and eipiration of the feceivership as provided herein, the Recei\«;c?r shall be

released from all further obligations to opératc and maintain fhe water treatment plant.

Section 2. Surrender of Property, Assets. Documents and Facilities, All prbperty_, assets,

documents, and facilities compromising and necessary to the water treatment plant shall be turned




over to the Receiver after entry of this Order. Bayshore Utilities, Inc. a/k/a Bayshore Utility
Company (Bayshore Utilities, Inc.) to any extent that they may not have already done so, shall: (1)
turn over and produce to the receiver all cﬁstomer account records; contracts, agreements, non-
privileged correspondence, business recoras, easements, construction arawings, records drawings,
O&M manqéls,’ permits, operating protocol, and any other documents relgted to the water treatment
plant, to inélude the property,‘ assets and liabilities associated herewith in order that the Receiver may
then operate and maintain the water treatment plant, and (2) surrender all real personal property
comprising and necessary to the wéter treétmeni plant to thfe Receiver. Upon entry of this Order, ‘
Bajshore Utilities Inc, shall turn over and produce all bank accounts, bank account records, customer
deposits, cash, and accounts receivable balances to fhe Receiver, which relate to the subject
abandoned properfy and franchise. Upon ﬁot less than ninety (90) days prior to written notice to
Respondent, the Receiver may dispose of the above described records in its possession. However,
the Receiver shall maintain all documents in accordance with its record retention policy and subject
to all applicable federal, state or local laws. At Resf;ondent’s costAand expense, Respoﬁdent may
retain, or make gnangerﬁents for the retention of, records in the possession of the Receiver to be
disposed. To the extent that the Bayshore Utilities, Inc. is sold or otherwise disposed of, the
Receiver shall include a provision in the instrument effectuating the transfer for the maintenance of
rccords as provided herein. Notwithstanding the foregoing, nothing in this Séction shall affect
whatever legal claims Respoﬁdent may or may not have ha(i or owned prior to the date the
receivership begins, as set forth‘ in Section | herein, aﬁd nothing in this Section shall in any way

determine whether or not any such claims have themselves been abandoned.

Section 3. Receiver Powers. -Once the documents from the Bayshore Utilities, Inc. and the

real and personal prbperty associated therewith are surrendered to the Receiver in accordance with



Section 2 above, the Receiv_er shall send written notice of receipt thereof to this Court, and shall
cause the operation of the Bayshore Utilities Inc. until such tinie as provided for in Section 1, and
shall continue the lawful operatioii and maintenaiice of the utility servicg’ to the customers of
Bayshore Utilities, Inc. In order to effectively. carry oil‘c' its responsibilities umier this Order, the
Receiver shall have the following powers and authority: |
1 To proiride and maintain wéier service within the designated service area,
in complizince with all applicable permits, régulations, local laws, and statutes;
' (2) Tomake e)gten‘sions, expansions, repairs, replacements, arid iniprovements to the
Bayshore Utilities, Inc. as appropriate and neéessaiy;
(3)  To collect rates, fees and charges, and depdsits for all services provided for the
Bayshore Utilities, Inc. in accordance with all applicable state and local IaW;S;
4 To collect rates, fees and charges, and deposits for the establishment of a
Municipal Services Benefit Unit (MSBU) in accordance with all applicable state and local laws;
(5)  To collect rates, fees and charges for the service ;irovided to the customers of
Bayshore Utilities, Inc. by Lee County from the date of the finding of constructive abandonment for
the maintenance of Bayshore Utilities, Iric. and construction of the temporary connection to Lee
County ’Utility’siwater lines;
(6) | To borrow money, and to pledge or encumber the facilities, assets axid revenues of
the Bayshore Utilities; Inc for the repayment thereof;
| '(7) To enter into contracts or agreeriients with any oﬂier pubiic agency or private entity
“providing for oi relating to the Opera’iion and maintenance of the Bayshore Utilities, Inc. or the
connection of the cust‘omers‘t‘o any oiher public or priv;te sewer system;

(8)  To accept any gifts, grants, or contributions in kind in connection w1th the




' managément,'operation, and r-naint‘enance of the Bayshore Utilities, Inc.;

) To retain and pay the fees, costs, and salaries of accountants, architects, engineers,
attorneys, eﬁ;ployees, or other professional consultants as necessary or desirable in thg managemenfc,
di)eration, or maintenance of the Bayshoi'e Utilities, ‘I‘nc., and to ensure compliance wﬂ:h all
provisions of this Order for the rates, fees and chgrges authorized under this Section 3; -

| (10) To pay from the revenues collected from the customers of the Bayshore Utilities,
Inc.,all heoessary and reasonable opérating expenses (including the costs and expenses contemplated
inthis Section3)ina m;anner designed to continue the efficient, effective and environmentally sound
operation of said Bayshore Utilities, Inc. However, to the extenf said revenues are insufficient to
allow the Receiver to continue the efficient, effective, énd environmentally sound opefratione of the
Bayshore Utilities, Inc.; the Receiver shall timely petition the appropriate regulatory entity for an
adjustient of its rates sufficient to meet such responsibilitiés. Furthermore, Receiver may expend
~ such reasonable amounts as prudent, necessary, and advisable, in the professional judgment of
Receiver, in order to effectuate fhe efficient, effective, and environmentally sound operation of the
Bayshore Utilities, Inc. To the extent that the r'easonablg costs of the receivership are not recouped
from Respondent pursuant to"Section 6 herein, the Bayshore Utilitiés, Inc. and its suczzessors and
assigns, includipg any party who purchases or acquires said Bayshore Utilities, Inc., shall be indebted
to Receiver for the full extent of such reasonable costs and shall pay Receiver for such reasonable
costs out of the first monies available or at any closing on the transfer or acquisition of the Balyé;hore‘
Utilities,rlnc., whicﬁever comes first.
. (11)  Toconnectthe customers of the Bayshore Utilities, Inc. to any other public or private
water systeﬁ with adéquate water service capacity to accepf said custome;ré in accordan{;e W’lth and
. subject to applicable requirements and payment of fees to said public or private water systems;

’




the responsibility for thé contiﬁued operation and maintenancé of Bayshore Utilities, Inc., the
Receiver and its agents and employees. are hereby declared to be held harmless and not k%gally
responsible for any or all claims, liability, demands, damages, exﬁenées, feeé, fines, penalties, suit;, '
proceediﬁgs, actions and fees, including attorneys® fees, that have arisen or mvay>ari5e out of (6r be
the result of) the past design, construction, éperation, aﬁd m&ten;née of Bayshore Utilities, Inc.
‘This immunity shall include but not be liinited to: immunity from injury to persons, damage to
property or property rights, or violgﬁon of any governmental law, rule, re gdaﬁon or requirement that-
may arise from the désign, construction, operation, of maintehiance of Bayshore Utilities, Inc. prior
to the date of appointment of the Receiver, or during the period of receivership, if such injury,
damage, or violation is the direct result of prior deéigﬁ, construction, operation or mainteﬁancc of

" Bayshore Utflitics, Inc.

Section 6. Respondent’s Liability. The Respondent shall remain liable under all applicable
laws for any claims, violations, demands, penalties, suits, proceedings, actions or fees occurring prior
t<; the appointment of any Receiver. To the extent that any such claim violation, demand, penalty,
suit, proceeding, action, or fee is presented, Receiver, or its successors or assig’ns;, shall make
available to Respondent all documents éurrendered pursuant to Section 2 herein.. To the extent that
the revenues of the Bayshore Utilities, Inc. are insufficient to fund the reasonable costs of the

| receivership, Respondent shall be liable for the reasonable costs of the receivership during the Term
of the receivership, as set forth in Section 1 herein; and spgciﬁcally including any, and all costs
and/or fees associated with this action/proceedings, including, but not limited to court costs.

However, notwithstanding any other provision contained in this Ofder,‘ Respondent shall have the

right to challenge whether any such costs were reasonable and necessary.

Section 7. Receiver’s Sépargign of Funds. Lee County, as Receiver, is hereby directed by



_ this Court to maintain separate accounts and records for the management of the Respondent’s -
System.. Additionally, this Court h'éreby directs that the revenues from the Bayshore; Utilities, Inc.
are not to be considered the revenues of the Receiver, nor are the revenues of the Receiver to be
considered those of the Respondent.l _

Section 8. Receiver’s Accoﬁnﬁng to the Court. At the end of the Term of the receiveréhip,
as set forth in Section 1, the Receiver shall submit to the Court and Respondent financial and '
operational reports for the Bayshore Utilities, Inc. for the duration of its receivership. |

ey 7
DONE AND ORDERED in Chambers at Fort Myers, Lee County, Florida this 7 day

of % 2012.

SIJOSEPH €. FULLER

JOSEPH C. FULLER, JR.
Circuit Judge

Copies furnished to:

Ashley Roberts, Esquire, Lee County Attorney’s Office
Wayne Wampler, owner/agent Bayshore Utilities, Inc.



