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Re: Docket No. 090538-TP - Complaint of Qwest Communications Company, LLC 

Dear Ms. Cole: 

Enclosed for filing on behalf of BullsEye Telecom, Inc. please find the following 
documents: 

1. An original and fifteen (1 5 )  copies of the redacted pre-filed Rebuttal Testimony and 
Exhibits of Peter K. LaRose; and 

2. Confidential Attachment A: A sealed envelope marked “CONFIDENTIAL,” 
containing page 8 of Mr. LaRose’s testimony, with confidential portions marked with 
yellow highlighter. 

Please note that BullsEye claims that the contents of Attachment A are confidential and 
proprietary business information pursuant to § 364.183(1), Florida Statutes, that should be kept 
confidential and exempt from public disclosure. 

A copy of this letter and Mr. LaRose’s redacted testimony and exhibits are being 
provided to parties in accordance with the attached certificate of service. Copies of confidential 
material are being provided to Qwest subject to a mutual non-disclosure agreement. 

Please acknowledge receipt of these documents by stamping the extra copy of this letter 
“filed” and returning the copy to me in the enclosed self-addressed, stamped envelope. Thank 
you for your assistance with this filing and please do not hesitate to contact me if you have any 

uestions. 
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1. INTRODUCTION OF WITNESS 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q. 
A. 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Peter K. LaRose. My business address is 25925 Telegraph Road, 

Suite 210, Southfield, Michigan 48033. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am employed by BullsEye Telecom, Inc. (“BullsEye”) as a Finance 

Consultant. 

PLEASE DESCRIBE YOUR EMPLOYMENT AND EDUCATIONAL 

BACKGROUND. 

I have been with BullsEye for over 13 years. Immediately prior to serving as 

Finance Consultant for BullsEye, I was employed as Vice President of Finance 

of BullsEye since June 1, 1999. During my tenure at BullsEye, I have been 

directly involved in the events that led to the settlement agreement between 

BullsEye and AT&T, which is at issue in this proceeding. 

Prior to joining BullsEye I started my career with Price Waterhouse, 

after which I joined MCI and served as Vice President & Controller for 10 

years. After leaving MCI and before joining BullsEye, I served in executive 

capacities with other telecommunications companies. 

PLEASE BRIEFLY DESCRIBE BULLSEYE. 

BullsEye is a small competitive local exchange carrier (“CLEC”) based in 

Southfield, Michigan. As a CLEC, BullsEye provides local telephone service 

to customers in all of the 48 contiguous states, including Florida. BullsEye 

1 
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was granted certification to provide competitive local exchange service in 

Florida by the Florida Public Service Commission (“Commission”) in Docket 

No. 02063 1 -TX and began providing service to Florida customers thereafter. 

To provide its services to Florida customers, BullsEye leases 

telecommunications facilities, including switching, from ILECs under 

interconnection agreements and related commercial agreements. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my testimony is to respond to and rebut the direct testimony of 

each of the four witnesses sponsored by Qwest Communications Company, 

LLC d/b/a CenturyLink QCC (“Qwest”). In responding to their testimony, I 

will show the following: 

(1) While I am not a lawyer and expect the attorneys will address this 

further in briefing, it is my understanding that Qwest’s theory of the case is 

inconsistent with the regulatory regime in Florida for CLEC switched access, 

which is that rates are not subject to rate regulation and contracts are 

permissible. As such, Qwest’s proposed “uniform rate” model of CLEC 

switched access is inconsistent with existing law. 

(2) As a result of its reliance on an incorrect “uniform rate” model, 

Qwest attempts - but even then fails - to show that it was or is “similarly 

situated”’ to AT&T with respect to the BullsEye/AT&T settlement. Further, 

though it is not BullsEye’s burden to do so, I will show that Qwest has never 

been in a similar position to AT&T with respect to any disputes, settlement of 

’ While Qwest witnesses use the term “similarly situated,” the former - now repealed -version of 
$364.08, Florida Statutes, uses the term “under like circumstances.” As such, this testimony will use 
the correct term. 
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disputes, or requests for negotiations, and that there are objective differences 

between AT&T and Qwest that render them dissimilar as customers of 

switched access. 

(3) Even if the Commission were to somehow consider the baseless 

Qwest request to retroactively impose a “uniform rate” model for CLEC 

switched access, it must take into account the circumstances under which the 

BullsEye/AT&T settlement agreement was formed. That is, AT&T used its 

market power to compel BullsEye to enter that agreement by withholding all 

access charge payments from BullsEye on a nationwide basis, leaving 

BullsEye -at the time a nascent company -with no alternative but to accede to 

the AT&T-demanded terms. Qwest is well aware of these facts, and has 

indeed characterized AT&T’s actions as anticompetitive and illegaL2 Quite 

remarkably, Qwest now actually seeks to benefit from those same AT&T 

actions, and asks the Commission to be complicit in that request. 

Unfortunately for Qwest, under its “uniform rate” model, the far more 

appropriate policy would be to require AT&T, as the wrongdoer and outlier, to 

pay the rate in BullsEye’s price list - as opposed to the suggestion that Qwest 

retroactively obtain the rate that AT&T extracted through coercion and duress? 

11. RESPONSE TO DIRECT TESTIMONY OF DENNIS WEISMAN 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF DENNIS 

WEISMAN FILED ON BEHALF OF QWEST IN THIS PROCEEDING? 

Qwest made these representations in a complaint it tiled against AT&T in court, which sought 
damages from AT&T based on the contracts it entered with CLECs in Florida and dozens of other 
states. A copy of Qwest’s Complaint against AT&T is attached hereto as Exhibit PKL-1. 

Id 
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have. 

YOU HAVE ANY GENERAL COMMENTS ABOUT DR. 

WEISMAN’S TESTIMONY? 

Yes. As I understand his testimony, Dr. Weisman is advocating for the 

creation and retroactive application of a rule that would require each CLEC to 

charge a single rate for switched access to all customers. While I am not a 

lawyer, I can say that BullsEye has never been aware of any rule under Florida 

law imposing such a requirement. BullsEye’s understanding has always been 

that the Commission does not regulate rates for CLEC switched access, does 

not require CLECs to file a price list for switched access, and does not require 

contracts for switched access to be filed. Given this existing framework, I was 

surprised to learn that Dr. Weisman is arguing that the Commission should 

now adopt and retroactively impose a different model, given the negative 

policy implications and fundamental unfairness that would result from such 

drastic action. 

DID YOU NOTICE WHETHER DR. WEISMAN CITES ANY 

EXISTING FLORIDA LAWS OR REGULATIONS IN HIS 

TESTIMONY? 

Dr. Weisman does not cite any existing Florida laws or rules in support of his 

theory. 

WHAT PROBLEMS WOULD A CLEC LIKE BULLSEYE FACE IF 

THE COMMISSION WERE TO RETROACTIVELY APPLY A RULE 

4 
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THAT WAS NEVER PREVIOUSLY ANNOUNCED? 

It is worth noting that Dr. Weisman is an academic and theoretician. The 

suggestion that the Commission should suddenly adopt and retroactively apply 

a rule, as to which there has been no notice, is a proposal for significant 

uncertainty and hardship for companies such as BullsEye. BullsEye, like all 

businesses, must be permitted to rely on existing laws and regulations to 

operate its business and manage its finances. 

If the Commission were to set a precedent under which it retroactively imposes 

a new rule or policy, it would be extremely difficult for BullsEye and other 

Florida carriers to accurately predict their ongoing costs since there would exist 

an ongoing potential for the imposition of unknown, unexpected, retroactive 

costs. Such retroactive costs - particularly costs of the size and scope sought 

by Qwest in this proceeding - would place tremendous financial hardship on 

small carriers like BullsEye, because BullsEye would be unable to retroactively 

recover such costs from its customers. As a small competitor, BullsEye does 

not have the financial resources and flexibility to account for such unknown 

costs like its larger competitors may. Thus, the imposition of retroactive rules 

would unfairly cause financial hardship on BullsEye and harm its ability to 

compete against its larger competitors. 

These impacts would be detrimental to the public interest as increased 

uncertainty and decreased competition would lead to higher rates, less 

innovation and poorer service quality. My understanding is that it is for this 

very reason that regulatory agencies abhor and in many instances are 

prohibited from retroactive ratemaking and regulation. 

5 



BullsEye Telecom, Inc. 
Florida PSC Docket No. 090538-TP 

August 8,2012 
Rebuttal Testimony of Peter K. LaRose 

1 111. RESPONSE TO DIRECT TESTIMONY OF WILLIAM R. EASTON 

2 

3 Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF WILLIAM 

4 R. EASTON FILED ON BEHALF OF QWEST IN THIS PROCEEDING? 

5 A. Yes,Ihave. 

6 

7 Q. WHAT DOES MR. EASTON’S TESTIMONY STATE ABOUT 

8 BULLSEYE? 

9 A. 

/4 

Mr. Easton’s testimony says very little about BullsEye in particular. The only 

statements specifically relating to BullsEye are found on pages 24-25 of Mr. 

Easton’s testimony. Mr. Easton states that BullsEye has “an agreement for 

intrastate switched access services with AT&T which contains rates different 

than the rates contained in its intrastate access price list” and that BullsEye 

charged Qwest the rates for switched access in BullsEye’s price list. The rest 

of Mr. Easton’s testimony consists of vague, generalized claims that attempt to 

characterize all CLECs uniformly across-the-board. 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q. IS MR. EASTON CORRECT THAT BULLSEYE AT ALL TIMES 

19 

20 A. 

21 

22 

23 Q. IS MR. EASTON CORRECT THAT BULLSEYE HAS AN 

24 AGREEMENT WITH AT&T THAT RELATES TO SWITCHED 

25 ACCESS SERVICES? 

26 A. 

P 

CHARGED QWEST THE RATES IN ITS FILED PRICE LIST? 

Yes. To my knowledge, BullsEye has at all times charged Qwest the rates in 

BullsEye’s price list on file with the Commission. 

F Yes, BullsEye was compelled to enter a nationwide settlement agreement with 
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AT&T that relates to switched access services. The settlement agreement was 

drafted and proposed by AT&T, and has an effective date of October 21, 2004. 

The settlement agreement applies on a nationwide basis, covering AT&T’s 

purchase of both interstate and intrastate switched access services. 

WHY DO YOU SAY BULLSEYE WAS COMPELLED TO ENTER THE 

SETTLEMENT AGREEMENT WITH AT&T? 

Prior to the settlement agreement, BullsEye had billed AT&T for switched 

access services in accordance with BullsEye’s duly filed tariffs and price list in 

each of  the States where BullsEye provide service. Beginning in October 

2001, AT&T withheld payment under BullsEye’s invoices and refused to pay 

BullsEye for both interstate and intrastate access charges in all jurisdictions - 

that is, under all of BullsEye’s state and federal tariffs and price lists. AT&T 

asserted that it would continue to withhold payment unless AT&T’s demands 

were met. 

As a small competitive carrier, BullsEye’s ongoing operations rely on 

the timely collection of access charge revenues. This is especially the case 

with AT&T, which had by far the most long distance traffic of any other 

interexchange carrier (“IXC”). For example, between 2000 and 2003 - the 

years leading up to the settlement - AT&T’s total nationwide toll service 

revenues were approximately 8 to 21 times greater than Qwest’s, and nearly 

twice the amount of any other IXC4 

By the end o f  2004, when the settlement agreement was entered into, 

AT&T was withholding approximately [***BEGIN CONFIDENTIAL***] 

c 
FCC, Sfafisfics ofCommunicafions Carriers (2004/2005 edition), Table 1.4. A copy of the relevant 4 

pages ofthe FCC’s report is attached hereto as Exhibit PKL-2. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. DID THE SETTLEMENT AGREEMENT WITH AT&T RESOLVE THE 

13 AT&T ACCESS PAYMENT ISSUE? 

14 A. Yes. Pursuant to the settlement agreement, [***BEGIN 

15 CONFIDENTIAL***] 

16 

17 

18 

19 

20 

21 

22 

23 

24 Q. MR. EASTON'S TESTIMONY CLAIMS THAT BULLSEYE SHOULD 

25 HAVE EXTENDED THE AT&T AGREEMENT RATES TO ALL 

[***END CONFIDENTIAL***] from BullsEye in access 

charges billed to AT&T under BullsEye's filed tariffs and price lists. Given 

AT&T's refusal to pay, BullsEye had two choices: (a) enter a settlement 

agreement on the terms demanded by AT&T or (b) seek jurisdiction-by- 

jurisdiction litigation of the dispute in each and every state where BullsEye 

operates. Given the critical need for these access payments from AT&T and 

the significant delay and expense that jurisdiction-by-jurisdiction litigation 

would entail, as well as the financial hardship an effort such as this would have 

imposed, BullsEye was left with no alternative but to enter the settlement 

agreement. 

[***END 

CONFIDENTIAL***] 
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OTHER IXCS. WHY DIDN’T BULLSEYE EXTEND THE TERMS OF 

THE AT&T AGREEMENT TO OTHER IXCs IN FLORIDA? 

It is illogical for one to assert that the terms of a bilateral settlement agreement 

should somehow automatically become multilateral. I do not believe that 

Qwest or CenturyLink publish the terms of each settlement agreement entered 

into. In fact, in this proceeding alone, Qwest has entered into intrastate access 

rate settlement agreements and has asserted confidentiality over the terms of 

such agreements. Forcing a CLEC to extend a rate that is part of a settlement 

agreement to all other IXCs would make it difficult, if not impossible, for any 

CLEC to settle a dispute on a carrier-to-carrier basis. 

With specific regard to the BullsEye/AT&T settlement agreement, there 

was no requirement for BullsEye to publicize or offer up such terms under 

Florida law. As I discussed above, my understanding is that CLEC switched 

access rates have never been regulated in Florida. In fact, Mr. Easton even 

admits on page 10 of his testimony that there is no requirement under Florida 

law that CLECs file their rates for switched access. Given Mr. Easton’s 

admission that CLEC switched access is not subject to rate regulation, it is 

entirely unclear how he can then assert that BullsEye was somehow required to 

extend the terms of a bilateral settlement agreement to all other IXCs. 

Moreover, unlike AT&T, Qwest never disputed BullsEye’s switched 

access invoices, withheld payment, requested negotiation of a switched access 

agreement, or made any demonstration to BullsEye that it was entitled to 

receive the terms of AT&T agreement. The only contact that BullsEye 

received from Qwest concerning a switched access agreement was a Qwest 

“announcement,” dated February 25, 2008, demanding that BullsEye provide 

9 



1 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

P 

Q. 

A. 

BullsEye Telecom, Inc. 
Florida PSC Docket No. 090538-TP 

August 8,2012 
Rebuttal Testimony of Peter K. LaRose 

Qwest with the “most favorable” rate found in any agreement with AT&T or 

another IXC. The letter provided no demonstration as to why Qwest was 

similarly situated to AT&T or any other IXC, and instead broadly claimed that 

switched access agreements “are required to be filed with governing state 

commissions and made available to other carriers.”’ Of course, Mr. Easton 

now admits that this was the case in Florida.6 

M R  EASTON NOW ATTEMPTS TO CLAIM IN THIS PROCEEDING 

THAT QWEST AND AT&T ARE SIMILARLY SITUATED. HOW 

DOES BULLSEYE RESPOND TO THAT CLAIM? 

Mr. Easton’s claim is inconsistent with Florida law and does not appear to be 

based on any specific facts about BullsEye or AT&T. 

Mr. Easton’s claim relies on the theory espoused by Dr. Weisman that 

all IXCs are similarly situated with respect to access services unless there is a 

cost-based reason for differential rate treatment. However, as I discussed 

above, my understanding is that CLEC switched access rates have never been 

regulated under Florida law, have not been required to be cost-based, and have 

not been subject to any tiling requirement. 

Further, even if one were to entertain Dr. Weisman’s theory, Mr. 

Easton does not present facts to support the application of Dr. Weisman’s 

theory in this case. For example, Dr. Weisman admits that two customers of 

switched access are not under like circumstances if there is a difference in the 

cost of providing service to each customer. While Mr. Easton attempts to rely 

on this theory, he does not provide any evidence concerning BullsEye’s costs 

A copy of the Qwest “announcement” is attached hereto as Exhibit P K L J  
Testimony of William Easton at IO. 

10 



1 

2 

3 

4 

5 Q. 
6 

7 

8 

9 

IO 

11 A. 

12 

13 

14 

15 

16 

17 Q. 

18 

19 

20 A. 

21 

22 

23 

24 

25 

BullsEye Telecom, Inc. 
Florida PSC Docket No. 090538-TP 

August 8,2012 
Rebuttal Testimony of Peter K. LaRose 

to provide service to Qwest versus AT&T. He instead seems to suggest that it 

is somehow BullsEye’s responsibility to produce a cost study, despite no 

requirement in Florida that BullsEye do so. 

DESPITE QWEST’S FAILURE TO PRESENT FACTS 

DEMONSTRATING THAT QWEST IS SOMEHOW “UNDER LIKE 

CIRCUMSTANCES” WITH AT&T, ARE YOU AWARE OF ANY 

REASONS WHY QWEST AND AT&T ARE NOT “UNDER LIKE 

CIRCUMSTANCES” WITH RESPECT TO BULLSEYE~S 

SETTLEMENT AGREEMENT WITH AT&T? 

Yes. I am aware of several reasons that Qwest is not under like circumstances 

with AT&T with respect to the settlement agreement. First and foremost, 

Qwest has never been in a similar position to AT&T with respect to any 

settlement of disputes. Second, there are objective differences between AT&T 

and Qwest that render them dissimilar as customers of switched access. 

PLEASE EXPLAIN WHY QWEST HAS NOT BEEN A POSITION 

SIMILAR TO AT&T FOR PURPOSES OF SETTLEMENT OF 

DISPUTES. 

BullsEye entered the settlement agreement with AT&T based on a dispute 

unique to BullsEye and AT&T. As I discussed earlier, AT&T had disputed 

BullsEye’s invoices and withheld all access charge payments from BullsEye on 

a nationwide basis for over two years. BullsEye was compelled to enter the 

agreement to collect from AT&T the significant amounts outstanding, ensure 

certainty in the collection of payments from AT&T going forward, avoid costly 
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litigation against a dominant carrier like AT&T, and avoid souring the 

relationship between BullsEye and AT&T, which serves as BullsEye’s primary 

supplier of underlying network services. 

Qwest, on the other hand, was in a comparable situation or 

“under like circumstances.” Qwest never disputed BullsEye’s switched access 

invoices and never withheld payment, such that the primary considerations 

underlying the settlement agreement with AT&T never existed with Qwest. 

Moreover, Qwest never even sought to engage BullsEye in the good faith 

negotiation of a switched access agreement. In fact, Qwest to this day 

continues to remit payment to BullsEye in accordance with the BullsEye 

switched access invoices, without dispute. Instead of seeking its own 

negotiation with BullsEye, Qwest attempts to benefit from the coercive AT&T 

settlement without even entering negotiations on a carrier-to-carrier basis. 

Q. PLEASE EXPLAIN THE OBJECTIVE DISTINCTIONS BETWEEN 

AT&T AND QWEST THAT DIFFERENTIATE THEM AS 

CUSTOMERS OF SWITCHED ACCESS IN FLORIDA. 

I am aware of several significant objective distinctions between AT&T and 

Qwest. 

A. 

First, AT&T has had a much larger volume of traffic than Qwest. As 

noted above, during the years leading up to the settlement agreement (2000- 

2003), AT&T’s nationwide total toll service revenues were approximately 8 to 

21 times greater than Qwest’s.’ While initially noting that volumes may play 

an important role in how switched access services are ordered and provided? 

’ Exhibit PKL-2. 
* Direct Testimony of William R. Easton at 6 
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Mr. Easton attempts to downplay the difference in AT&T’s and Qwest’s traffic 

volumes by vaguely (and baselessly) claiming on page 14 of his testimony that 

“[i]n most cases, the discounted rates were not apparently tied to term or 

volume commitments.” However, simply because an agreement does not 

explicitly state a volume term does not ipso f k r o  mean that call volumes are 

somehow irrelevant or were not a considerable factor in the settlement. In fact, 

AT&T’s call volumes were a major consideration for BullsEye in entering into 

the settlement agreement. As AT&T had a significant call volume, BullsEye 

was forced to enter the settlement agreement to ensure receipt of that 

corresponding huge revenue stream from AT&T. 

Second, unlike AT&T, Qwest acknowledges that it was not providing 

dial tone service in Florida during the effective term of the AT&T settlement? 

Thus, unlike AT&T, Qwest does not compete with BullsEye for end-user 

customers. As such, AT&T had more bargaining power with respect to a 

settlement for switched access charges in Florida, for absent reduced access 

prices from BullsEye, AT&T had a greater incentive to target for acquisition 

BullsEye’s end-user customers. These objective distinctions likewise 

distinguish Qwest from AT&T. 

MR. EASTON SUGGESTS IN HIS TESTIMONY THAT PRINCIPLES 

OF FAIRNESS SHOULD DICTATE THAT CLECs PROVIDE QWEST 

WITH THE “MOST FAVORABLE” RATE FOR SWITCHED ACCESS 

SERVICES ON A RETROACTIVE BASIS. DO YOU AGREE OR 

DISAGREE WITH HIS CLAIM? 

r‘ ’Testimony of William R. Easton at 4; Qwest Response to Granite Request to Admit No. I (dated Feb. 
13,2012). 
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A. I strongly disagree with that claim. 

As I discussed earlier, it would be unfair for the Commission to 

retroactively change the rules governing CLEC switched access in Florida. 

Principles of fairness dictate that competitive providers like BullsEye be 

permitted to rely on the existing regulatory regime in the planning and 

operation of their businesses. Given that CLEC switched access rates have not 

been subject to rate regulation in Florida, it would be utterly unfair to suddenly 

impose on a retroactive basis a uniform rate requirement on CLECs. 

Further, even if one were to assume for the sake of argument that there 

could be a “uniform pricing” requirement imposed under Florida law, 

principles of fairness would dictate that AT&T be reauired to ioin Owest in 

paving the rate in BulkEve’s price list rather than Owest being allowed to 

slither into the terms of the coercive AT&T settlement agreement. As Qwest is 

well-aware, AT&T extorted the settlement agreement by withholding all access 

charge payments from BullsEye on a nationwide basis.” To permit Qwest to 

retroactively “opt in” to the AT&T terms instead of requiring AT&T to “opt 

up” would condone AT&T’s improper behavior and create perverse incentives 

for dominant carriers to withhold payments from small competitors to 

improperly extort lower rates. As such, Mr. Easton’s suggestion is not 

grounded in any objective analysis of overall fairness, but merely reflects 

Qwest’s self-interested attempt to benefit from AT&T’s improper actions. 

Q. HAS QWEST PREVIOUSLY ACKNOWLEDGED THAT AT&T 

EXTRACTED SETTLEMENT AGREEMENTS WITH CLECs 

lo Exhibit PKL-I 
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THROUGH COERCIVE AND ANTI-COMPETITIVE ACTIONS? 

A. Absolutely. That is what makes Qwest’s actions here even more appalling. 

Qwest knows that the AT&T agreement was obtained through coercion, yet in 

the height of duplicity now seeks to become a third-party beneficiary to that 

very agreement. Qwest’s complaint should never have been entertained by the 

Commission, and should at this point be dismissed with costs. 

The indisputable facts bear this out very clearly. Prior to filing regulatory 

complaints against the CLECs, Qwest brought suit against AT&T seeking 

damages from AT&T for forcing CLECs to enter the agreements through 

coercion and duress. A copy of Qwest’s court complaint against AT&T is 

attached as Exhibit PKL-1 to my testimony. Qwest’s complaint in that action 

made the following assertions and claims: 

“AT&T decided in 1998 to adopt a national policy under which it 

would refuse to pay for CLEC access services in exchanges where the 

ILEC access charges were lower than those of the CLEC. AT&T 

pursued its national policy without regard to the unlawful results of its 

policy in Filed-Rate States [which, according to the complaint, includes 

Florida] .”’ ’ 
“AT&T.. .coerced nascent competitive local exchange telephone 

companies (“CLECs”) to provide off-tariff rates with various threats 

and incentives, including withholding compensation from the CLECS 

[sic] for services provided to AT&T until the CLECs agreed to accept 

contracts[.~~~’* 

“AT&T obtained enormous financial leverage over the CLECs through 

“Id. at 7 31. 
Id. at 7 3. 
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its unilateral decision to withhold payment of the tariffed access 

charges. This created a financial squeeze on CLECs that effectively 

eliminated meaningful opportunities for neg~tiation.”’~ 

“AT&T used the financial leverage gained through itssize, and the 

volume of its intrastate calls originated or terminated with CLECs, to 

refuse to pay CLECs for access services at lawful tariffed rates and to 

induce. coerce. or persuade the CLECs to enter into agreements for the 

pumose of avoiding lawful tariffed access cha rae~ .” ’~  

The financial squeeze caused by AT&T “put the CLECs at the mercy of 

AT&T’s demands.”15 

Significantly, Qwest then argued that the agreements were “void, illegal and 

unenforceable”’6 and that AT&T has “no legitimate iustification to use, 

enforce. or threaten to enforce their illegal off-tariff intrastate switched-access 

pricing contracts in Filed-Rate States [including Florida]”.” Qwest even 

sought damages from AT&T, recognizing that “Qwest brings this action to 

obtain relief for harm that cannot be remedied in any other forum.”’’ 

DESPITE QWEST’S STATED POSITION, MR. EASTON NOW 

ARGUES ON PAGES 13-14 OF HIS TESTIMONY THAT THE CLECS 

SHOULD NOT BE ABLE TO RELY ON AT&T’S WITHHOLDING OF 

PAYMENTS AS AN “EXCUSE” FOR ENTERING THE 

AGREEMENTS. HOW DOES BULLSEYE RESPOND TO THIS? 

r‘ 

I f  Id. at 7 32 (emphasis added). 
Id. at 7 35 (emphasis added). 
Id. at 7 3 (emphasis added). 

’61d .a tnn  119. 
Id at 7 71 (emphasis added). 
Id. at 7 73. 

I5 

16 



c 
1 A. 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. 

22 

23 

24 

25 A. 

BullsEye Telecom, Inc. 
Florida PSC Docket No. 090538-TP 

August 8,2012 
Rebuttal Testimony of Peter K. LaRose 

Mr. Easton’s position indicates that Qwest was for the coercion argument 

before Qwest was against it. Qwest was either making misrepresentations to 

the court, or is committing that sin here. 

Mr. Easton is also evading the true issue. It is important for the 

Commission to be aware of the actions that led to the formation of the 

settlement agreement, so that all relevant facts are considered. That AT&T 

extracted the agreement through anti-competitive withholding is critical for the 

Commission to consider, because Owest is now attemuting to confer upon 

itself the “illegal” benefit that AT&T extracted through what Owest ureviously 

described as a financial squeeze that - in Owest’s own words - “Dut the 

CLECs at the mercy of AT&T’s demands.” 

However, even if one were to accept Qwest’s uniform rate theory, the 

Commission must still decide which action sets the correct policy: (a) allowing 

Qwest to benefit from the agreement that Qwest itself said was obtained 

through anticompetitive conduct or (b) redressing the wrongs reflected in the 

coercive settlement agreement by canceling the agreement and requiring 

AT&T to pay BullsEye’s price list rate, just like Qwest and other Florida IXCs. 

Mr. Easton’s preference that the Commission pretend this issue does not exist 

is not among the viable options. 

MR. EASTON ALSO SUGGESTS THAT THE CLECs HAD 

REASONABLE ALTERNATIVES TO ENTERING THE SETTLEMENT 

AGREEMENTS WITH AT&T. HOW DOES BULLSEYE RESPOND 

TO THAT CLAIM? 

In addition to my understanding that it is inconsistent with existing law, Mr. 
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Easton’s claim that each of the CLECs could have undertaken an effort to 

litigate this issue prior to entry of the agreement is purely speculative and 

unsupported by fact. Indeed, Mr. Easton has no knowledge whatsoever of 

BullsEye’s finances or operations. The fact is that incurring legal expenses to 

litigate against AT&T in dozens of jurisdictions while simultaneously being 

deprived of the millions of dollars in access charge revenue that AT&T was 

withholding was in no way a reasonable option for BullsEye. Not only did 

BullsEye not have the financial resources to undertake such an effort against 

the AT&T behemoth, but such action would have threatened to jeopardize 

BullsEye’s relationship with AT&T - whose ILEC affiliates make up 

BullsEye’s largest underlying supplier of network services. Thus, Mr. Easton’s 

argument is purely academic, speculative and not grounded in reality. 

Interestingly, however, Mr. Easton’s testimony defeats his own 

argument. As Mr. Easton acknowledges, other state commissions considering 

this issue found that AT&T’s withholding of payments was unlawful and 

anticompetitive” - just as Qwest had previously claimed in its complaint 

against AT&T. But upon citing to those decisions, Mr. Easton fails to consider 

or explain why a similar conclusion should not be reached in this case if its 

proposed “uniform rate” model were considered for application in Florida. 

Instead, now that Qwest is seeking to obtain a windfall based on the AT&T 

settlement, Mr. Easton is opportunely fond of the AT&T settlement agreement 

and would have the Commission ignore the underlying maladies about which 

Qwest itself so fervently argued. 

Testimony of William R. Easton at 13, 19 
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HAVE OTHER REGULATORY AGENCIES RECOGNIZED THAT 

AT&T’S WITHHOLDING OF ACCESS CHARGE PAYMENTS TO 

SECURE AN AGREEMENT WERE ANTI-COMPETITIVE OR 

OTHERWISE PROBLEMATIC? 

Yes. Other regulatory agencies have likewise noted the very problematic and 

anti-competitive nature of AT&T’s actions. 

As far back as 2001, in an Order to which Mr. Easton himself cites, the 

FCC recognized the problematic nature of AT&T’s effort to force reductions in 

CLEC rates through the withholding of filed-rate payments. The FCC 

specifically noted that AT&T “has frequently declined altogether to pay CLEC 

access invoices that it views as unreasonable,” and found that such actions 

were problematic: 

[Tlhe IXCs’ attempt to bring pressure to bear on CLECs has resulted in 

litigation both before the Commission and in the courts. And ... the 

uncertainty of litigation has created substantial financial uncertainty for 

parties on both sides of the dispute. This uncertainty, in turn, poses a 

significant threat to the continued development of local-service 

competition, and it may dampen CLEC innovation and the development 

of new product offerings.” 

Based in part on this finding, the FCC decided to cap CLEC tariffed switched 

access rates going forward, but did not prohibit CLECs from entering 

agreements with IXCs at off-tariff rates. More importantly, the FCC resolved 

the issue on a prospective-only basis, and did not require any retroactive 

’‘ In the Matter ofAccess Charge Reform; Reform ofAccess Charges Imposed by Competitive Local 
Exchange Carriers, CC Docket No. 96-262, Seventh Report and Order and Further Notice ofproposed 
Rulemaking (adopted April 26,2001) [“FCC CLEC Access Reform Order”] at 7 23. 
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payments between carriers for agreements that existed prior to the change in 

regulation?’ 

The Minnesota Department of Commerce (“Minnesota DOC”) likewise 

determined that the agreements were the result of AT&T’s refusal to pay the 

lawfully tariffed rates and AT&T’s threat of waging litigation against the 

CLECs. Specifically, the Minnesota DOC concluded that “Commission 

enforcement of state tariffs is needed so there is no incentive for interexchange 

carriers to withhold payment of access charges and demand similar illegal 

preferential contract rates in the future.”22 Thus, in a fashion similar to the 

FCC, the Minnesota Commission ultimately resolved the issue by canceling the 

AT&T agreements as they related to Minnesota and reduced tariffed access 

rates going-forward. No IXCs received any retroactive payments, and all IXCs 

were required to pay the CLECs’ tariffed rates. 

WHAT DO YOU THINK THE COMMISSION SHOULD TAKE AWAY 

FROM THOSE DECISIONS? 

The Commission should consider that, even in jurisdictions where CLEC 

switched access rates are required to be tariffed and are thus subject to some 

level of rate regulation, regulators found that it was better policy to address the 

problems inherent in AT&T’s improper actions rather than exacerbate those 

problems by allowing Qwest to benefit from those same AT&T actions - 

which Qwest believes were coercive and illegal. Significantly, none of those 

proceedings resulted in retroactive relief to Qwest or another IXC. Instead, the 

regulators determined it was better policy to address these issues on a 

” Id. at 7 44. 
22 A copy of the Minnesota DOC comments is attached hereto as Exhibit PKL-4. 
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prospective-only basis.23 To the extent any relief is ultimately considered, an 

approach that brings other carriers up to the level of Qwest and all other IXCs 

is resoundingly more fair than the unsound alternative Qwest proposes, 

particularly in consideration of the fact that CLEC switched access has not 

previously been subject to any rate regulation in Florida. 

IV. RESPONSE TO DIRECT TESTIMIONY OF LISA HENSLEY ECKERT 

Q. HAVE YOU REVIEWED THE DIRECT TESTIMONY OF LISA 

HENSLEY ECKERT FILED ON BEHALF OF ‘QWEST IN THIS 

PROCEEDING? 

A. Yes, I have. 

Q. WHAT DOES MS. ECKERT’S TESTIMONY STATE ABOUT 

BULLSEYE? 

Ms. Eckert’s testimony does not state any specific fact about BullsEye. 

Instead, Ms. Eckert generally, but vaguely, attempts to portray Qwest’s generic 

knowledge of CLEC settlement agreements with other IXCs and attempts to 

avoid the rather obvious conclusion that Qwest could certainly have many 

years ago negotiated agreements for lower access rates. 

A. 

Q. DO YOU HAVE ANY GENERAL COMMENTS ABOUT MS. 

ECKERT’S TESTIMONY? 

Yes. The goal of Ms. Eckert’s testimony appears to downplay the knowledge A. 

P ’’ Given the overwhelming weight of these decisions, the holdings of the Colorado commission on 
which Qwest heavily relies are clearly anomalous and do not reflect sound policy. 
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that Qwest had about CLEC agreements with other IXCs. Although she says 

many things, Ms. Eckert never explicitly states the specific point in time when 

Qwest obtained knowledge of the facts that underlie its complaint in this case. 

She seems to conveniently conclude that Qwest did not have enough 

knowledge to bring its complaint until ujer it actually filed the complaint this 

case, which is self-contradictory. 

WAS IT PUBLIC KNOWLEDGE THAT CLECs, LIKE BULLSEYE, 

WERE ENTERING SETTLEMENT AGREEMENTS WITH CERTAIN 

IXCs AT THE TIME WHEN BULLSEYE ENTERED ITS 

AGREEMENTS? 

Yes. The existence of such agreements was public knowledge as far back as 

2001, when the FCC issued its 2001 access charge reform ~ r d e r . ’ ~  As I 

discussed above, that Order specifically mentioned that AT&T and other IXCs 

were engaged in strategies to compel CLECs to enter settlement agreements for 

switched access. Qwest’s predecessor entity, U.S. West, was an active party in 

that proceeding.” 

In 2004, the Minnesota Public Utilities Commission initiated 

proceedings to investigate AT&T’s settlement agreements with various CLECs 

that related to intrastate switched access charges. Minnesota is one of States 

within Qwest’s ILEC region, it is incredible to suggest that Qwest was unaware 

of this proceeding upon the filing of the Complaint against AT&T and fifteen 

other CLECs. AT&T filed public comments in that proceeding on August 19, 

2004, stating that “[iln the past four years or so, AT&T has entered into 

24~upraatn.21.  ’’ FCC CLEC Access Reform Order, at Appendix A. 
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hundreds of agreements based on the same form with CLEC providers of 

switched access services throughout the United States.”26 Significantly, 

Qwest’s complaint in this proceeding explicitly states that its complaint was 

brought based on that AT&T statement. 

MS. ECKERT’S TESTIMONY STATES ON PAGE 2 THAT QWEST 

UNDERTOOK “DILIGENT EFFORTS” TO UNCOVER FACTS 

RELATING TO AT&T’S SWITCHED ACCESS CONTRACT AFTER 

BECOMING AWARE OF AT&T’S AGREEMENTS DURING THE 

PROCEEDING BEFORE THE MINNESOTA COMMISSION. WHEN 

DID QWEST FIRST ASK BULLSEYE FOR ANY INFORMATION 

CONCERNING BULLSEYE’S SETTLEMENT WITH AT&T? 

Although Ms. Eckert admits that Qwest became aware of the existence of 

AT&T’s agreements as early as April of 2005, Qwest made no effort to 

negotiate an agreement with BullsEye. In fact, Qwest made no inquiry of 

BullsEye until February of 2008, when it sent BullsEye a form 

“announcement” demanding disclosure of BullsEye’s agreements. However, 

given the AT&T-mandated terms of the settlement agreement that declared the 

agreement confidential, BullsEye was unable to disclose the AT&T settlement 

agreement. 

DID THIS PREVENT QWEST FROM FILING ITS COMPLAINT IN 

THIS AND THE OTHER STATE PROCEEDINGS? 

No. Qwest filed its complaint with the Colorado Public Utilities Commission 

“ A  copy of AT&T’s comments is attached hereto as Exhibit PKL-5 
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in July of 2008, shortly after it sent the form letter to BullsEye. Qwest then 

waited another seventeen (17) months to file its complaint in this case. 

V. RESPONSE TO DIRECT TESTIMONY OF DEREK CANFIELD 

Q. 

A. 

Q. 

A. 

Q. 

A. 

HAVE YOU REVIEWED THE DIRECT TESTIMONY OF DEREK 

CANFIELD FILED ON BEHALF OF QWEST IN THIS PROCEEDING? 

Yes, I have. 

DOES BULLSEYE AGREE OR DISAGREE WITH,MR. CANFIELD’S 

FINANCIAL ANALYSIS? 

BullsEye disagrees with the financial analyses presented by Qwest. However, 

given that Qwest has no valid claim, and retroactive relief would be 

unavailable to Qwest in any event, it would be wasteful to devote resources to 

this issue and undoubtedly premature at this time. 

DO YOU HAVE ANY OTHER COMMENTS ABOUT MR. 

CANFIELD’S ANALYSIS? 

Aside from the many insurmountable hurdles set forth above that prevent any 

of the relief sought by Qwest and warrant dismissal of the complaint, it is my 

understanding is that there are multiple legal problems with Mr. Canfield’s 

analysis. These include the fact that his calculations constitute damages which 

the Commission does not have authority to award and that his reliance on the 

difference in rates would not even be the correct measure of relief for a 

discrimination claim. These, however, are legal issues that will be addressed 

by BullsEye counsel. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 



c 

Docket No. 09538-TP 

Qwest Complaint Against AT&T (2007) 

Exhibit PKL- 1 



Docket No. 09053S-TF’ 
Qwest Complaint Against AT&T (2007) 

Exhibit PKL-I Page I of44 -_. . -  . 
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Plaintiff, 

V. 

AT&T Inc., a Delaware corporation; AT&T 
Communications of the Midwest, Inc., an Iowa 
corporation; and TCG Minnesota, Inc., a 
Delaware corporation, 

Defendants. 

STATE OF MDJNESOTA 

COUNTY OF HEWEPIN 

COMPLAINT 

Exhibit # /n,7 
Docket # 
Witness 

Qwest Communications Corporation, a 
Delaware corporation, 

DISTRICT COURT 

Case No. 

I .  AT&T is a telecommunications carrier that has, since at least 1998, engaged in a 

broad-scale national effort to evade the legally-mandated intrastate switched-access tariffs filed 

in numerous states and thereby gain a significant illegal and unfair competitive advantage at the 

expense of Qwest, one of AT&T’s competitors, among others. 

2. Many states, including Minnesota, require telephone companies and 

telecommunications carrien to file and honor tariffs for intrastate access charges. A purpose of 

such legal requirements is to protect against price discrimination and unfair competition. 

3.  AT&T flouted state tariff requirements and coerced nascent competitive local 

exchange telephone companies (“CLECs”) to provide off-tariff rates wilh vm’ous threats and 
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incentives, including withholding compensation from the CLECS for services provided to AT&T 

until the CLECs agreed to accept contracts for illegal and discriminatory intrastate switchcd- 

access rates and charges. AT&T used a non-negotiable form for these contracts that required the 

CLECs to keep the agreements confidential. With the exception of a small subset in Minnesota 

for which disclosure was forced by agency action, none of these agreements have been tiled. 

Nor has the discrimination in favor of AT&T been justified. 

4. The Minnesota Department of Commerce uncovered AT&T’s conduct and 

initiated administrative proceedings against AT&T. The Minnesota PubIic Utilities Commission 

determined that AT&T had a duty as a long-distance telephone company (also known as an inter- 

exchange carrier or “IXC“) to pay tariffed amounts for intrastate switched access. Those 

proceedings have caused AT&T to enter into a “Minnesota exception,” under which AT&T has 

begun to pay tariff rates in Minnesota. However, AT&T’s actions have no! been h l l y  remedied 

in Minnesota and its conduct continues unabated in other states. AT&T’s scheme involves 

hundreds of agreements, many of which have multi-state applications and effects. 

5 .  AT&T has violated state requirements directly; it has committed and participated 

in frauds and misrepresentations; it has conspired with other companies to procure and exploit 

violations; and it has aided and abetted the violations of other companies. AT&T continues to 

enforce and exploit these agreements in a large number of states in which they were and are 

unlawful. 

6.  AT&T’s actions have caused and are causing harm to Qwest, one of AT&T’s 

competitors, in the form of lost market share, lost profits and other consequential harm. 

7. Qwest brings this action to seek declaratory relief, injunctive relief, damages, and 

other relief warranted by AT&T’s illegal actions. 

2 
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Parties - 
S. w e s t  is a Delaware corporation with its principal place of business in Denver, 

Colorado. Qwest has participated and currently participates in the long distance market or 

markets at issue in this case and owns the claims at issue, either by virtue of its own dealings or 

as a result of mergers, assignments and other consolidations h r n  predecessor or affiliate 

organizations. Qwest is authorized to do business in the State of Minnesota. 

9. Defendant AT&T Inc. is a Delaware corporation with its headquarters in San 

Antonio, Texas. At the lime that most of the contracts desnibed herein were formed, AT&T 

Cop. was a New York corpomtion with headquarters in New Jersey, but on Novembcr 18,2005, 

SBC Communications, Inc. merged wilh AT&T Corp. and changed its name to AT&T Inc. 

AT&T Inc. is the successor in interest, parent, or afiliate of all AT&T entities described herein. 

(The term “AT&T’ in this Cornplaint will be used to refer to AT&T Inc. and its predecessors and 

affiliates and will be used to refer to AT&T‘s predecessors and affiliates, including the co- 

defendants, in their roles as CLECs or 1x0, as applicable.) 

10. Defendant AT&T Communications of the Midwest, Inc. rAT&T Midwest”) is an 

Iowa corporation headquartered at One AT&T Way, Bedminster, NJ 07921. It is a wholly- 

owned subsidiary of AT&T. 

11. Defendant TCG Minnesota., Inc. is a Delaware corporation with its principal place 

of business in New Jersey. It too is a wholly-owned subsidiary of AT&T. 

Jurisdiction and Venue 

Jurisdiction in this Court is proper pursuant to Minn. Stat. 5 484.01. 

Venue in this District is properpursuant to Minn. Stat. 5 542.09, 

12. 

13. 

3 
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Factual Backeround 

Role of Regulation and Competition in the Relevant Markets 
in the Telecommunications Industry 

14. This lawsuit pertains to an important aspect of the telecommunications industry 

that may be virtually unnoticed by most consumers of long-distance phone calls but that has 

enormous economic implications for the CLECs and IXCs that connect and transport those calls. 

“Local exchange carriers” (“LECs”) provide local telephone service to customers 

(“subscribers”). LECs own and control most of the plant and facilities used to provide local 

telephone service in their geographic areas. By way of general illustration, in local telephone 

networks, the subscribers’ wired telephones are connected to the network in the subscribers’ 

local service areas by cable strung on telephone poles or buried underground. The cable 

connects each telephone subscriber to a local “central ofice” switch in the LEC’s service area. 

A switch is a machine that receives telephone calls and “switches” (that is, connects) the calls to 

the next step along the path to the destination that the subscriber dialed. If the call is for a 

subscriber on another switch, the central office sends the call to another switch that mutes the 

call on its way. Thus, the telephone network is in essence a series of switches connected to one 

another. (While technologies such as internet protocol networks are beginning to change the 

structure of local telephone systems, this description remains a generally accurate explanation of 

the network stnrcture involved in this case.) 

15. 

16. Local telephone networks: (1) complete local calls; and (2) originate and 

terminate long-distance calls. W e n  a subscriber places a call to someone whom the subscriber’s 

LEC also services, then that LEC originates and terminates the call. In some cases involving 

“local toll” traffic, if the call is outside the free local service area but not necessarily outside the 

territory of the LEC that originates the call (known as ”local toll service”), the subscriber dials 

4 
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“1” plus the phone number and the call goes to the subscriber’s preselected IXC to cany the call 

from the originating LEC exchange to the terminating LEC exchange. When a subscriber dials a 

number outside the LEC’s service area with “1+” dialing, the caller’s LEC originates the call, but 

then routes it outside the local service area. If the call is long-distance, the LEC sends the call to 

the subscriber’s preselected IXC. 

17. Generally, IXCs may not maintain their own networks to the end user’s location 

and in many cases it is economical for IXCs to rely, therefore, on access to the networks 

maintained by LECs when bringing long distance calls from the calling party (originating) or to 

the receiving party (terminating). When a subscriber places a long-distance call (or when the 

subscriber has chosen a company other than its LEC to provide its local toll service), the 

customer’s IXC generally must access both the calling party’s local network and the receiving 

pariy’s local network to complete the call. LECs charge IXCs a fee for using their local 

networks to complete customers’ long-distance or local toll calls. In other words, IXCs must pay 

the LECs’ “access charges” to use the local networks on each end of the call. Local access on 

the calling party’s end of the call is called “originating access,” while access on the receiving 

party’s end is ”terminating access.” 

18. This lawsuit pertains specifically to the subset of long-distance phone calls that 

ax handled on an intrastate basis-that is, phone calls that originate in one local telephone 

exchange, me carried by one or more IXCs, and are terminated in another local telephone 

exchange within the same state. 

19. LECs may be incumbent local exchange carriers (“ILECs”), including the 

successors to the Bell Telephone Company, or they may be CLECs, which are companies that 

have come into existence afier the enactment of the Telecommunications Act of 1996. This 

5 
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lawsuit pertains to the intrastate switched-access charges for origination or termination with 

CLECs. 

20. The larger IXCs duriig the period from approximately 1998 through the present 

have included AT&T, MCI, Sprint, and Qwest. Some IXCs, such as AT&T, have also acted as 

CLECs in some states or nationally. 

21. Since a merger in 2000, Qwea has been affiliated with an ILEC known as Qwest 

Corporation (“QC”). that has provided local exchange services in 14 states, including Arizona, 

Colorado, Idaho, Iowa, Minnesota, Montana, Nebraska, New Mexico, North Dakota, Oregon, 

South Dakota, Utah, Washington, and Wyoming. These 14 states are referred to herein as 

Qwest’s “In-Region States.” Qwest has provided retail and wholesale long-distance inter- 

exchange telephone service in states other than its In-Region States at all pertinent times since 

1998. Qwest has provided retail long-distance inter-exchange service in its In-Region States 

prior to the merger in 2000, and, thereafter, only after receiving certain approvals h m  various 

state and federal agencies, the dates of which range from about December 2002 through 

Deeember 2003. 

22. The switched-access charges for calls made within the same state are inhastate 

switched-access charges and are subject to regulation, to the extent exercised, by the given state 

and its administrative agencies charged with regulation of intrastate telephone service. The 

switched-access charges for calls that cross state lines are interstate switched-access charges and 

are subject to regulation by the Federal Government and, specifically, by the Federal 

Communications Commission (“FCC’’). This lawsuit pertains to intrastate calls and not to 

interstate calls. 

(B 6 
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23. Nearly all states, including Minnesota, subscribe to the filed rate doctrine as 

reflected in statutes, regulations, and case law. The filed rate doctrine, sometimes referred to as 

the filed tariff doctrine, generally requires that the specific filed rate, toll, charge or price for a 

service be published in a tariff and charged lo customers until the rate, toll, charge, or price for 

the service is changed through a new tariff filing or through an order of the appropriate 

regulatory agency requiring a going-forward change to the tariff Under the filed rate doctrine, 

parties providing or receiving a tariffed service, including many telephone or 

telecommunications services, are governed by the tariffed rate or price, and are not free to 

negotiate an off-tariff rate. Many states, including MiMesota, also have had or have policies 

requiring CLECs and other telephone companies or telecommunications carriers to provide 

services and prices without discrimination between or among customers. 

24. Many states have required or currently require CLECs to keep on file with the 

appropriate public agency the specific rate, toll, charge, or price for intrastate switched-access 

services provided by CLECs and or mandate non-discrimination with respect to such charges. 

This lawsuit pertains to states that have required or require such filings for intrastate swifched- 

access services provided by CLECs 01 that mandate non-discrimination with respect to such 

matters. For purposes of this Complaint, the states at issue, referred to herein as “Filed-Rate 

States,” include the following: 

.:. 

.:. 
0 

0 

.:. 

Alabama; 

Arizona; 

Arkansas; 

California; 

Colorado; 
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. ! , 

.:. Connecticut; 

.:. Delaware; 

Q Florida; 

.:. Georgia; 

.:* Iowa; 

.:. KlUB8.l; 

e:. Kentucky; 

.:. Louisiana; 

.:. Maryland; 

.> Massachusetts; 

.:. Mississippi; 

9 Missouri; 

.:. Minnesota; 

.:* Nebraska; 

.:. Nevada; 

.:. New Jersey; 

.:. New Mexico; 

.:. New York; 

.:. North Carolina; 

.:. N o d  Dakota; 

.:. Oklahoma; 

.:. Pennsylvania: 

.:. Rhode Island; 

.:. South Dakota; 

8 
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.:. Tennessee; 

.:. Texas; 

.:. Vermont: 

.f. Virginia; 

*$ West Virginia; and 

0 Wyoming. 

Qwest reserves the right to amend and supplement this listing of Filed-Rate States to bring into 

play other states that currently have similar requirements or that have had similar requirements at 

material times. 

25. In Filed-Rate States, LECs charge tariff rates to the IXCs for use of their networks 

for the origination and termination of long-distance calls. Minutes of Use (MOU) provide a 

common measurement for the trafEc that is routed through the LEC switches and a basis for 

common intrastate switched-access charges. 

26. Since interstate switched-access charges are regulated by the FCC and intrastate 

switched-aceess charges are regulated, if at all, by the many Filed-Rate States, intrasiate 

switched-access charges for CLECs can vary from state to state and can (and generally do) vary 

from the interstate rates. Moreover, inbastate switched-access charges for CLECs can (and 

generally do) vary from those charged by ILECs. Intrastate switched-access charges are often 

higher than interstate switched-access charges. 

27. Then has been and remains fierce competition among IXCs for inter-exchange 

telephone vaffic both for intrastate and interstate calls at both retail and wholesale levels. IXCs 

want to control and minimize variable costs, and switched-access charges represent a large share 

of those costs. In Filed-Rate States, however, intrastate switched-access charges are governed by 

9 
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tariffed prices. Accordingly, fair competition as between and among IXCs for inbastate long- 

distance telephone calls is to be pursued in relation to prices of other service inputs, quality of 

service, and other factors besides the intrastate switched-access charges. 

28. The long distance market includes the retail market, in which services are sold 

directly to end-user customers, and the wholesale market, which involves resale or transport and 

termination services for another IXC's trafKc. Both the retail long distance market and the 

wholesale long distance market are and have been competitive markets during the times relevant 

to this lawsuit. At the same time, IXCs have also routinely entered into transactions with other 

lXCs in the wholesale market for resale and transport and termination services. The expectation 

and express or implied representation and obligation for such wholesale services is that the 

terminating IXC will terminate the call lawfully and will assume and satisfy all associated 

obligations to pay the tariffed charges in Filed-Rate States for intrastate switched-access. 

29. Access charges are one of the largest costs of doing business for Qwest, AT&T, 

MCI, and Sprint, as well as other long-distance companies. 

30. Revenues from IXCs for intrastate switched-access charges and interstate 

switched-access charges represent a large s h m  of the income expected by CLECs for their local 

exchange services. 

AT&T's Self-Help and Off-Tariff Deals 

31. AT&T decided in 1998 to adopt a national policy under which it would refuse to 

pay for CLEC access services in exchanges whert the ILEC access charges were lower than 

those of the CLEC. AT&T pursued its national policy without regard to the unlawful nsults of 

its policy in Filed-Rate States. 

10 
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32. AT&T obtained enormous financial leverage over the CLECs through its 

unilateral decision 10 withhold payment of the tariffed access charges. This created a financial 

squeeze on CLECs that effectively eliminated meaningful opportunities for negotiation, and put 

the CLECs at the mercy of AT&T's demands. 

33. AT&T has publicly admitted its self-help measures and has attempted to justify 

those measures by complaining that the public policy-makers have failed to mandate reforms, 

failed to do so with sufficient speed, or failed to mandate adequate reforms. Rather than abide 

by decisions of the regulators of Filed-Rate States, AT&T instead elected to engage in self-help 

to pay less than state law required it to pay, and carried out its wishes in a deceptive, intentional 

and knowing manner. 

34. AT&T conceived, undertook, and implemented its self-help measures without 

regard for the law as it existed and currently exists. As set forth below, AT&T reached a 

bilateral deal with MCI for untariffed prices between their respective IXC and CLEC operations 

as early as 1998, imposed its self-help deals on other CLECs as early as 2000, and the deals have 

continued apace since then. 

35. Over the years, AT&T used the financial leverage gained through its size, and the 

volume of its intrastate calls originated or terminated with CLECs, to refuse to pay CLECs for 

access services at lawful tariffed rates and to induce, coerce, or persuade the CLECs to enter into 

agreements for the purpose of avoiding lawful tariffed access charges. In the words of one of the 

CLECs pressured by AT&T's self-help measures: 

AT&T asserts that CLECs "voluntarily" agreed to these contracts. This is the 
equivalent of Stalin saying that Poland voluntarily agreed to occupation by the 
Soviet Union. The fact is that AT&T refused to pay access charges unless 
and until an agreement was signed. AT&T not only reFused to pay the tariffed 
rate, it refused to pay anything, even the rate that it claimed was reasonable, until 
the CLEC signed the agreement. This denied the CLECs millions of dollars at a 
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time that they were struggling to merely survive. Thus the agreements were 
hardy ‘%voluntary” on the part of the CLECs. 

Eschelon’s Reply to AT&T’s Response io Department Exhibit, p. 3, In the Matter of Negotiated 

Connacrsfor fhe Provision offiitchsd-access Services, Minnesota Public Utilities Commission 

(“PUC”), Docket No. P442, etc./C-04-235, May 23. 2005. In the words of another group of 

CLECs: 

AT&T misleadingly suggests that the CLECs “voluntarily” agreed to these 
contracts in exchange for not having to defend their excessive tariff rates in 
complaint proceedings. More accurately, the CLECs entered into these contracts 
because AT&T was refusing to pay any of the multiple millions of dollars in 
access charges that the CLECs had properly billed at tariffed rates for services 
already received. The CLECs had to enter into these contracts to receive even a 
portion of these very large past due payments. 

Reply of Focal Communications, Inc., Integra Telecom of Minnesota, Inc.. KMC Telecom. Inc. 

McLeodUSA. hc. ,  and XO Communications! h c .  to AT&Tk Commenrs on Department k 

Exhibit, PUC Docket No. P442, etc./C-04-235, May 23, 2005. In the same vein, the CLEC 

McLeodUSA provided the proper characterization of the conduct of AT&T and MCI in Reply 

Comments ofMcLeodUSA, Inc., PUC Docket No. P442, etc./C-04-235, September 9,2004: 

AT&T WBS usurping the Minnesota Public Utilities Commission’s authority to 
determine the reasonableness of switched-access rates. Rather than address the 
reasonableness of CLEC access rates in proper proceedings, AT&T flexed its 
considerable market power in a policy of “self help” and extracted from CLEO 
the access rates it wanted. . . . MCI did the same. . . . The market power disparity 
between the IXCs and CLECs is apparent in the striking similarity between all of 
the agreements in which all the key terms were dictated by the IXCs. 

36. For the Filed-Rate States, AT&T unilaterally decided to engage in self-help 

through confidential, coerced deals that afforded discriminatory pricing in its favor rather than to 

obtain lawful revisions to tariffs in compliance with applicable law. 

37. AT&?’s conduct caused disadvantage and harm not only to the CLECs, but also 

to AT&T’s competitors and to the public. One of the affected CLECs explained the public hann: 

12 
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IXCs had already billed their customers for the long distance services that the 
IXCs were able to provide by virtue of the access services provided by 
McLeodUSA and other CLECs. Yet, when an IXC used its market power (in the 
form of withholding very large sums of money that CLECs dwperately needed to 
fund their day-to-day operations) to extract reduced access rates, MCs did not 
pass the benefits they reaped to their customers in the form of refunds. Instead, 
t h i s  money simply went to improve the bottom line profits of the IXCs [who had 
thereby avoided the tariffed access rates]. 

Reply Comments of McLeodUSA, September 9, 2004, in In (he Mutter of Negotiated Contrucrs 

for the Provision of Switched-access Services, C-04-235. 

38. In a document dated August 18, 2004, AT&T admitted to the PUC that its 

agreements all follow the same basic form, stating: 

In the past four years or so, AT&T has entered into hundreds of agreements based 
on the same form with CLEC providers of switched-access services throughout 
the United States. 

AT&T Comments, Motion to Dismiss and Motion for Summary Judgment, August 18,2004, in 

In the Matter of Negotiated Cornacts fir the Provision of Switched-access Services, C-04-235. 

On information and belief, AT&T has continued to enter into additional and similar agreements 

since August 2004, continues to rely upon those agreements at the present time, and plans to 

continue to do so for the foreseeable future, baning specific d i n g s  to the conuary. 

39. lllustrative Settlement and Switched-Access Service Agreements, which have 

become known to Qwest by virtue of disclosures obtained by the Minnesota Department of 

Commerce (‘‘DOC‘’), include: 

a Agreement with MCI on July 23, 1998; 

b. Agreement With Eschdon Telecom, lnc. on May 1,2000; 

c. Agreement With Time Warner on January I ,  2001; 

d. Agreement with Integra on July I ,  2001 ; 

e. Agreement with McLeod on July 1,2001 ; 

13 
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f. Agreement with XO Communications on July 1.2001 ; 

g. Agreement with Focal Communications Corporation of Minnesota on December 

25,2001; 

h. Agreement with NorthStar on September 11,2002; 

i. Agreement With Granite on April 1,2003; 

j. Agreement with New Access, Stonebridge, Choicetel, Emergent on May 1,2003; 

k. Agreement with Digital on July 3 I ,  2003; 

1. Agreement with Desktop Media on August 15,2003; 

m. Agreement with Mainstreet on September 4,2003; 

n. Agreement with OrbitCom, Inc. on January 1,2004; 

0. Agreement with VAL-ED on February 16,2004; 

p. Agreement with Time Warner on February 20, 2004, superseding prior 

Agreement; and 

q. Agreement with Tekstar on April 5,2004. 

40. The following provisions are generally found in all or the vast majority of these 

“Settlement and Sw-tched-Access Service Agreements”: 

a. The agreements were entered into by and between AT&T Corp. on behalf of itself 

and each of its subsidiaries, all collectively referred to as ”ATBrT,” and any given 

CLEC. 

b. Part A of the agreements documented a payment by AT&T of a “Settlement 

Amount,” representing, on information and belief. a substantially discounted 

payment for switched-access services provided to AT&T by the CLEC prior to 

the date of the agreement. 

14 
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e c. The agreements provided for a resolution of the so-called “Dispute,” which 

AT&T had created by withholding the payments unlawfully withheld from 

CLECs in need of cash, providing a release in favor of AT&T (to protect the 

discount it had extracted) as of the “Effective Date,” for all claims in any court or 

agency. 

d. The agreements provided for a contract period in Part B.1 governing prices 

relating to “Switched-access Services,” although the contract periods varied from 

CLEC to CLEC. 

e. The agreements pertained to Switched-access Services throughout the nation or at 

least the entire area served by any panicular CLEC. 

f. The agreements provided for “Pricing Principles” in Part 8.6, which usually 

referred to a Schedule A, to govern the charges for intrastate switched-access 

service as between AT&T and the given CLEC. The agreements did not provide 

for or authorize the CLEC to make filings of the agreements or otherwise comply 

with filing requirements for the Filed-Rate States. 

g. Schedule A provided for the same charges to be used in all states served by the 

CLEC, and only in a few instances did Schedule A include exceptions for 

particular states. 

h. The agreemeats contained provisions that made the agreements and the terms of 

the agreements, both in their literal wording and their practical effect, 

confidential. 

i. The agreements used by AT&T have remained essentially the same over the 

several years that AT&T has been employing self-help measures, without changes 
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prompted by various decisions that were adverse to AT&T’s practices and that put 

AT&T on notice of its violations of the laws in the Filed-Rate States. 

The settlement amounts AT&T paid to any particular CLEC for intrastate 

switched-access charges constituted only partial payments for the tariffed rates for those services 

that had been used for long-distance calls prior to the dates of the settlements. 

41. 

42. Not only did AT&T achieve significant savings through its off-tariff prices for 

services predating the agreements, AT&T also achieved significant savings with the prospective, 

unique, off-tariff rates it achieved through each deal. 

43. Since off-tariff savings were and ate not lawful in the Filed-Rate States, AT&T’s 

gains are. unlawful. The specific amounts of these unlawful gains arc not yet known to Qwest. 

44. As explained below, AT&T eventually agreed to abide by tariffed rates for 

intrastate switched access in Minnesota However, AT&T continues to enjoy the benefits of its 

untaiiff‘ed rate agreements for Filed-Rate States other than Minnesota, and continues to threaten 

CLECs with economic hardship, sanctions, claims for breach of contract, and other disincentives 

against complying with their tariffed rates for AT&T’s use of their intrastate switched-access 

services in any state other than Minnesota. 

45. Even in Minnesota, and except for a repayment lo MCI, AT&T has not repaid to 

CLECs the amount of illegal rate relief it achieved through its deals with any CLEC for any 

services received prior to the date on which the DOC filed a complaint against AT&T and 

various CLECs. Ratha, AT&T has agreed merely to honor specific tariffs in Minnesota on a 

going-fonvard basis. 

16 
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Bi-Lateral Off-Tariff Deals Between AT&T and MCI 

46. AT&T and MCI entered into a National Services Agreement (as amended) 

between Metro Access Transmission Services, Inc. and AT&T Communications, Inc., dated 

November 1, 1996, and a Switched-Access Services Agreement (as amended) between AT&T 

Corp. and MCI WorldCom Network Services, Inc., dated July 23, 1998. One or both of these 

agreements served as private contractual arrangements between these two competitors governing 

the respective amounts which AT&T's CLEC charged to MCI's IXC and which MCI's CLEC 

charged to AT&T's IXC. 

47. On or about February 25, 2004, AT&T and MCI entered into a settlement to 

resolve, among other things, a complaint that AT&T had filed against MCI in the United States 

District Court, Eastern District of Virginia, in September, 2003. In addition to the settlement of 

the lawsuit, the parties also resolved a dispute about access charges, confirming that the access 

charges would be paid at contract rates, rather than tariff rates, for the period in question prior to 

the settlement. In addition, AT&T and MCI entered into reciprocal switched-access service 

agreements with two-year terms in a format consistent with the same format AT&T used with 

other CLEC deals. Under these reciprocal agreements, AT&T's CLEC agreed to charge MCI's 

IXC an off-tariff rate for all calls, including intrastate switched-access calls. And, MCI's CLEC 

agreed to charge AT&T's IXC the same off-tariff rate for the same classes of calls. During this 

time, AT&T maintained a filed tariff for its own switched-access for services for terminating 

calls at a rate that is higher than the rate it granted solely to MCI in the reciprocal deal. 

48. The rates charged by AT&T's CLEC and MCI's CLEC deviated below their 

tariffed rates for intrastate switched-access service in Filed-Rate States. 

17 
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49. Neither AT&T nor MCI complied with applicable filing and nondiscrimination 

requirements for tariffed rates with respect to any of their reciprocal agreements as required 

under laws and regulations in the Filed-Rate States. 

50. In reference to the reciprocal agreements between AT&T and MCI, Gregory J. 

Doyle, a Manager for the DOC, stated: “ATBrT . . . engaged in self-help which resulted in 

discrimination and a thumbing of its nose at legal requirements.” Doyle Rebuttal Testimony 

tiled in In the Mafter of the Complaint of the Minnesota Deparnenr of Commerce fir 

Commission Action Against AT&T Regarding Negotiated Contracts /or Switched-access 

Contracts, October 6,2006 (“Doyle Rebuttal“), p. IS. 

AT&T’s Deceptions Concerning Tariffed Rates 

51. Beginning in about 2001 and from time to time thereafter, AT&T filed its own 

tariffs in various states, including, without limitation, Arkansas, Colorado, Florida, 

Massachusetts, Minnesota, Missouri, New Jersey and New York, for the purpose of collecting a 

monthly “In-State Connection Fee” (“UCF”) From residential customers of approximately $1.95. 

AT&T specifically or implicitly represented to regulators, the public and other 

parties in each of these states that it needed the ISCF in order to cover the difference between the 

rates for tariffed access charges for intrastate long-distance calls as compared with the rates for 

miffed access charges for interstate long-distance calls. 

52. 

53. AT&T concealed or failed to reveal to regulators, the public and other parties that 

AT&T was ai that same time refusing to pay the tariffed inbastate switched-access rates to 

CLECs and demanding and obtaining off-lariff intrastate switched-access, rates from CLEO far 

lower than the tariffed intrastate switched-access charges. 
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54. AT&T profited by collecting the ISCF from its residential customers at the same 

time as it was rehsing to pay and avoiding payment of the tariffed intrastate switched-access 

charges upon which the lSCF was ostensibly predicated. 

Tolling of Claims 

5 5 .  The existence, terms, and conditions of the off-tariff agreements were not known 

to Qwea until recently and even now Qwest has only limited information about these off-tariff 

agreements. 

56. AT&T required pre-negotiation confidentiality agreements as a condition of 

negotiations with a large number of CLECs. 

57. Nearly all of the agreements AT&T imposed upon CLECs contained provisions 

that made the agreements confidential. 

58. The DOC obtained information about a small number of off-tariff agreements, 

which led the DOC to file an administrative complaint with the PUC on June 15, 2004, against 

AT&T, MCI, and a number of other CLECs and IXCs. However, at that time, while the DOC’S 

complaint described some information about the unfiled, off-tariff agreements between AT&T 

and the other panies, the agreements and their material terms were described and provided with 

most of the pertinent information redacted and unavailable to Qwest or the public. As explained 

by Mr. Doyle: “rT]his case was initiated in early 2004, and for two years, AT&T and the other 

panies to the agreements continued to abide by the veil of secrecy. Doyle Rebuttal, p. 3. 

Evenhlally, all of the CLECs and IXCs agreed to abide by tariffed rates in Minnesota going 

forward, and the DOC’S complaint was dismissed against all parties. except against AT&T for its 

conduct as a CLEC with respect to the bi-lateral deal with MCI. The majority of AT&T’s off- 

tariff intrastate switched-access pricing agreements, except for a small subset of those 
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agreements that formed the basis of certain administrative proceedings in Minnesota, have not 

yet been made public. 

59. On December 30, 2005, the DOC filed an additional complaint with the PUC 

againg AT&T and a number of other CLECs. The DOC had only recently become aware of 

those additional agreements between AT&T and those CLECs. Again, while the DOC’S 

complaint described some information about the unfiled agreements between AT&T and the 

other parties, the agreements and their material terms were described and provided with most of 

the pertinent information redacted and unavailable to Qwest or the public. 

60. As a result of AT&T’s representation to the PUC in April 2006, Qwest has f i d y  

been pcrmitted to receive and review a handful of AT&T’s secret agreements with CLECs, 

including the discriminatory pricing rates that AT&T was able to extract from CLECs through its 

predatory practices. Qwest had DO access to these agreements until after April 2006. 

61. Even now, the only subset of agreements that has been made available to Qwest is 

the handful of agreements that have been revealed in Minnesota. The other similar agreements 

and pricing arrangements AT&T extracted from other CLECs, including a large number of those 

entered into applicable to Minnesota and including all of those affecting only other states, still 

have not been filed or made available to Qwest. Accordingly, while the veil of secrecy has been 

lifted enough to glimpse a small fraction of AT&T’s conduct, AT&T continues to profit by its 

illegal actions in Filed-Rate States across the nation. 

Regulators Reject AT&T’s Assertions of Right to Evade Tariffed Rates 

62. The Iowa Supreme Court confirmed that AT&T was obligated to comply with 

tariffed switched-access rates in AT&T Commc ’ns of the Midwest, Inc. v. Iowa Utils. Bd., 687 

N.W.2d 554 (Iowa 2004). The court affhmed an Iowa Utilities Board ruling that AT&T was 
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obligated to pay the tariffed rates for past intrastate switched-access services. The court relied 

upon the filed-rate doctrine, observing that this doctrine “provides that the legal rights of the 

utility in the customer are measured exclusively by the published tariff.” Id at 562. The court 

concluded that the tariff rate on Ale was applicable’and enforceable until it was found to be 

unlawful. (The Iowa case commenced when five CLECs filed an administrative complaint filed 

against AT&T Midwest with the Utilities Board for the State of Iowa Department of Commerce 

on August 16, 2000, objecting that AT&T had refused to provide payment for billed originating 

and terminating access services. Other CLECs intervened. Each of the CLECs had adopted and 

filed an intrastate switched-access tariff. AT&T argued that it should not be required to purchase 

and pay for access services from the CLECs at rates AT&T deemed to be non-competitive.) The 

Iowa Utilities Board ruling against AT&T, affirmed by the Iowa Supreme Court, had been 

reflected in a Decision and Order issued October 25,2001. The Board ruled that: 

Any interexchange calls originating outside the called user’s exchange using 
ATBtT’s services must be completed to the called user’s telephone number and 
ATBLT must pay the tariffed terminating access charges, even if the user’s chosen 
LEC has terminating access charges that are highn than AT&T might like. 
Similarly, calls originating from customers of the complainant CLECs must be 
carried by AT&T, so long as AT&T serves any LEC in the exchange, and AT&T 
must pay the tariffed originating access charges. 

’This does not put AT&T at the mercy of an “unconstrained monopoly,” as AT&T 
argues. If AT&T (or any other interexchange carrier) believes at any time that a 
particular CLEC’s access charges are unreasonable, the interexchange carrier may 
file a written complaint with the Board . . ., asking the Board to determine the just 
and reasonable terms and procedures for exchange of toll traffic with the CLEC 
.... 

The Board ordered that AT&T was obligated to pay for the access services at the CLEC‘s 

tariffed rates in effect at the time the services were used, 

63. The Minnesota PUC has also ruled against AT&T on the off-tariff conduct. For 

example, the PUC issued its Order Finding Failure lo Pay Tariffed Rate, Requiring Filing, and 
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Notice and Order for Hearing on February 8, 2006, in In the Maner o f the  Complaint of 

Prairie Wave Telecommunications, Inc. Against AT&T Communications of the Midwest, PUC 

Docket No. P-44UC-05-1842. In that Order, the PUC explicitly ruled: 

The Commission finds that AT&T is obligated to pay PrairieWave’s tariffed 
access rates and that it has failed to do so. The Commission rejects AT&T’s 
contention that it was authorized to withhold payment on the basis of its belief 
that the tariffed rates were excessive, unjust, unreasonable, and therefore illegal. 

Order, at p. 2. The matter had come before the PUC on the complaint of PrairieWave that 

AT&T Midwest was refusing to pay PrairieWave’s tariffed rates for intrastate switched-access 

services. AT&T Midwest admitted that it had not paid monthly invoices submitted by 

PrairieWave, but asserkd in a counterclaim that the tariffed rates were unjust, unreasonable, 

discriminatory, anti-competitive, and therefore illegal. The DOC urged the PUC to resolve 

PrairieWave’s complaint on legal and policy issues and to refer the counterclaim for an 

evidentiary hearing. At a hearing before the PUC on January 12, 2006, the PUC rejected 

AT&T’s contention that it was allowed to withhold payment on the grounds that AT&T deemed 

the rates excessive. The PUC provided a detailed explanation in support of its decision that 

“AT&T was and is obligated to pay tariffed access rates,” Order, at p. 2, starting with the 

invocation of the filed rate doctrine, embracing the following definition: 

Filed rate doctrine. Doctrine which forbids a regulated entity from charging for 
its services other than those properly filed with the appropriate federal regulatory 
authority. 

Order, at p. 2. The PUC went on to explain: 

Although state and federal policy initiatives promoting competition in the local 
telecommunications market now give carriers unprecedented flexibility in pricing 
their services, the filed rate doctrine remains intact. No matter how flexible 
pricing decisions may become, prices and rates must be filed with the 
Commission and charged uniformly throughout carriers’ service areas, including 
prices and rates subject to adjustment in response to unique cost, geographic, or 
market factors or unique customer characteristics. 
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PrairieWave therefore lacked the right to accede to AT&T’s request to 
retroactively adjust its access rates, and AT&T lacked the right to pay any rate 
other than the cariffed rate. 

Further, AT&T had a duty to promptly pay all access charges incurred. Both the 
seamless telecommunications network on which the public depends and the 
competitive telecommunications marketplace that state and federal policymakers 
seek, require the prompt satisfaction of inter-canier financial obligations. 

Order, at p. 3 (citations omitted) 

64. As noted above, in another proceeding, the Minnesota DOC initiated a complaint 

against AT&T and others in June 2004. That administrative proceeding was given the Docket 

Number P-442 et seq.lC-04-235. Eventually, the parties to that proceeding agreed to abide by 

filed tariffs on a prospective basis, except that AT&T did not reach an agreement with the DOC 

concerning its conduct as a CLEC with respect to the bi-lateral deals with MCI. The Minnesota 

PUC referred that complaint to the Office of Administrative Hearings ( “ O H )  for an 

evidentiary proceeding. 

65. In the ensuing contested case proceeding concerning AT&T’s conduct as a CLEC, 

on June 26, 2006, in a Recommendation on Motion for Summary Disposition, Administrative 

Law Judge Steve M. Mihalchick recommended that the Commission should find, among other 

violations, that “AT&T knowingly and intentionally violated applicable provisions of Minn. Stat. 

Ch. 237, Commission orders, and rules of the Commission adopted under Minn. Stat. Ch. 237,” 

and 

That AT&T engaged in discrimination by knowingly or willfully charging, 
demanding, collecting, and receiving the untariffed rates for intrastate-switched- 
access service under the terms of its unfled Agreement with MCI. while offning, 
charging, demanding, collecting, or receiving tariffed rates for intrastate- 
switched-access service with regard to other IXCs under similar circumstances, in 
violation of Minn. Stat. 5 237.09, SUM. 1. 
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Recommendation, pp. 1-2. In explaining these recommendations, Judge Mihalchick explained 

that AT&T is required to file its tariff or price list for each service and noted that AT&T entered 

into two unfiled Agreements with MCI but did not file the terms BS a unique price list or tariff 

term. “Instead, AT&T filed and maintained a separate tariff under which AT&T provided less 

favorable terms to other carriers that did not reach a unique agreement with AT&T.” 

Recommendation, p, 9. The Administrative Law Judge continued: 

[Bly offering unique pricing to MCI that it did not file as a tariff, AT&T engaged 
in unreasonable discrimination .... CLECs, like AT&T [are permitted] to offer 
telecommunications service within the State only if the rates are uniform and the 
terms and rates are not ‘‘unreasonably discriminatory.” . . . [A] CLEC’s abililty to 
reasonably discriminate with respect to its rates and terms is limited to ... specific 
exceptions; anything else, is unreasonable discrimination. Moreover, . .. a CLEC 
may only qualify for one of these exceptions if it fmt files its unique price 
offering with the Commission .... 

Recommendation, pp. 12-13. The Administrative Law Judge concluded that AT&T’s purposeful 

election to enter into an agreement with MCI-in which AT&T charged MCI less for intrastate 

switched-access than it charged other carriers and provided intrastate switched-access service to 

MCI on a unique separate basis, not pursuant to tariff under which the service was offered to all 

similarly situated carriers-was “illegal conduct” in which “AT&T purposefully engaged . . , 
[and] its actions were knowing and intentional.” Recommendation, p. 14. 

66. As noted earlier, the DOC initiated another complaint against AT&T and other 

parties in Docket No. P44UC-05-1282, filed December 30, 2005. This matter was resolved by 

stipulations confirming that the patties would honor filed tariffs on a prospective basis in April 

2006. 

67. Also, the DOC initiated another complaint against AT&T’s subsidiary TCG in 

Docket No. P442/C-05-1282, filed June 7, 2006. On October 12, 2006, the PUC referred this 

complaint to the OAH for contested case proceedings. 
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Defendants’ Ongoing Off-Tariff Deals in Filed-Rate States outside Minnesota 

68. Although AT&T has agreed to abide by tariffed rates for intrastate switched- 

access service in Minnesota for agreements discovered and specifically challenged by the DOC, 

AT&T has not agreed to abide by tariffed rates for intrastate switched-access service for any 

other Filed-Rate States, and AT&T continues to enjoy the illegal fruits of off-tariff intrastate 

switched-access pricing agreements in all or at least most other Filed-Rate States. 

69. AT&T continues to pursue tactics based upon the leverage afforded by the 

volume of its interexchangc traffic rather than lawful compliance wih  filed tariffs. For example, 

on information and belief, while AT&T has begun to pay PrairieWave for its intrastate switched- 

access services at tariffed rates, AT&T has simultaneously determined to withhold other 

payments for which it is legally obligated. Thus, AT&T is honoring only the form of compliance 

with the PUC order while effectively flaunting requirements by transferring its withholding to 

other categories so that PrairieWave is given no net benefit by AT&T’s ostensible compliance. 

70. On information and belief, Defendants continue to pursue and enforce even the 

agreements with specific CLECs that operate in Mmesota, after those agreements have plainly 

been exposed as illegal contracts in Minnesota, so that even though it may be paying tariffed 

rates in Minnesota, it continues to pay the agreement rates for those same CLECs in all other 

jurisdictions, including other Filed-Rate States. 

71. Defendants have no legitimate justification to use, enforce, or threaten to enforce 

their illegal off-tariff intrastate switched-access pricing contracts in Filed-Rate States. 

72. Defendants’ activities, and the activities of those with whom Defendants are in 

privity, violate statutes or cause violations of statutes in the Filed-Rate States, including but not 

limited to the following: 
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a. 

b. 

C. 

d. 

h. 

1. 

Alabama: The laws that those activities violated include Ala. Code 5 37- 

2-10. 

Arizona: The laws that those activities violated include Ariz. Rev. Stat. 

Ann. 5 40-365, Ariz. Admin. Code 55 R14-2-1115 and R14-2-510, and 

Ariz. Rev. Stat. Ann. 8 40-334. 

Arkansas: The laws that those activities violated include Ark. Code Ann. 

# 23-4-88-107,23-4-105,234-106, and 23-3-114(a). 

California: The laws that those activities violated include Cal. Pub. Util. 

Code 58 489 (and General Order 96A adopted pursuant thereto), 556, and 

558. 

Colorado: The laws that those activities violated include Colo. Rev. Stat. 

$5 40-IS-105 and40-3-101. 

Connecticut: The laws that those activities violated include Corn. Stat. 

Ann $8 42-1 lob. 16-247f, md16-247b. 

Delaware: The laws that those activities violated include Del. Code Ann. 

tit. 26, $ 304, Del. Code Regs $9 10-800-020-3.5, 10-800-05048.1, 10- 

800-050-5.2.1, and Del. Code Regs 5 10-800-050-6 and Del. Code Ann. 

tit. 26, 5 303. 

Florida: The laws that those activities violated include, but are not limited 

to, Fla. Stat. $5 501.204,364.04, 364.08, and 364.09. 

Georgia: The laws that Ihose activities violated include Ga. Code AM. 

$8 46-2-25,46-5-164, and 46-5-166. 
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j. 

k. 

I. 

m. 

n. 

0. 

P. 

9. 

r. 

S. 

1. 

Iowa: The laws that those activities violated include Iowa Code $4 476.4 

and476.101. 

Kansas: The laws that those activities violated include Kan. Stat. AM. 

55 66-109,66-1,190.66-1,189, and 66-154a. 

Kentucky: The laws that those activities violated include Ky. Rev. Stat. 

Ann. 5 278.160. 

Louisiana: The laws that those activities violated include La. Competition 

Reg. 5 401(A). 

Maryland: The laws that those activities violated include Md. Code Ann., 

Pub. Util. COS. $4-202. 

Massachusetts: The laws that those activities violated include Mass. Gen. 

Laws 93A 5 2, 159 9 I9 and 1 I6 5 14, and orders entered pursuant thereto. 

Minnesota: The laws that those activities violated include Minn. Stat. 

$5 325F.67,325F.6gS 237.07,237.035,237.74, 237.09, 237.60, and Minn. 

R. 7811.2210. 

Mississippi: The laws that those activities violated include Miss. Code 

AM. 8 77-3-35. 

Missouri: 

$5 392.220, Ma. Code Regs tit. 4 8 240- 3.545, and Mo. Stat. 8 392.200. 

Nebraska: The laws that those activities violated include Neb. Rev, Stat. 

Ann. 5 86-143. 

Nevada: The laws that those activities violated include Nev. Rev. Slat. 

AM. $8 598.969,598.0923, and 704.061 through 704.0130. 

The laws that those activities violated include Mo. Stat. 
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U. 

V. 

W. 

X. 

Y. 

z 

aa 

bb. 

cc. 

dd. 

New Jersey: The laws that those activities violated include N.J. Stat. Ann. 

8 56:8-2, N.J. Admin. Code §§ 14:l-4. 14:10-5.3 through 14:lO 10-5.11, 

and 4k3-1. 

New Matico: The laws that those activities violated include N.M. Stat. 

$ 5  57-12-2,57-12-3, and 63-9A-8.1. 

New York: The laws that those activities violated include N.Y. Pub, Serv. 

L. $5 92, N.Y. Comp. Codes R & Regs tit. 16 5 720-1.3, and N.Y. Pub. 

Serv. Law 5 91. 

North Carolina: The laws that those activities violated include N.C. Gen. 

Stat. 5$62-133.5 and 62-134. 

No& Dakota: The laws that those activities violated include N.D. Cent. 

Code 88 51.15-02,49-05-05,49-21-04,49-04-07,49-21-07, and 49-21-10. 

Oklahoma: The laws that those activities violated include Okla. Stat. 

$9 165:55-5-1 and 165:55-5-2. 

Pennsylvania: The laws that those activities violated include 66 Pa. Cons. 

Stat. Ann. i$ 1302,1303 and 1304. 

Rhode Island The laws that those activities violated include R.I. Gen. 

Laws 88 39-3-10,39-3-1 I ,  39-2-2,39-2-3, and 39-2-4. 

South Dakota: The laws tbat those activities violated include S.D. Stat. 

56  37-24-6, 49-31-12.2 49-31-19, 49-31-4, 49-31-4.2, and 49-31-11, and 

S.D. Admin. R. 20:10:27:06 and 20:10:27:17. 

Tennessee: The laws that those activities violated include Tenn. Code 

AM. 5 65-5-102 andTem. Comp. R. &Regs. 1220-4-1-.03 to .04. 
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ee. 

ff. 

gg. 

hh. 

ii. 

Texas: The laws that those activities violated include Tex. Util. Code 

5 52.251 and Tex. PUC Subst. R. 26.89(a)(3). 

Vermont: The laws that those activities violated include Vt. Stat. Ann. 

5 225. 

Virginia: The laws that those activities violated include Va. Code Ann. 

$5 56-479.2@), 56-236, 56-237, and 56-234. 

West Virginia: The laws that those activities violated include W. Va. 

Code $5 24-3-1,24-3-2, and 24-3-5, W. Va. Code R. $5 150-2-2, 150-2-7, 

150-2-16,150-2-28, 150-6-9,and 150-6-15. 

Wyoming: The laws that those activities violated include Wyo. Stat. Ann. 

$4 37-15-204,37-15-404, and 37-15-404. 

Effects of Defendants' Off-Tariff Deals 

73. Qwest brings this action to obtain relief for harm that cannot be remedied in any 

other forum. Qwest has incurred loss of market share in the wholesale market for intrastate 

inter-cxchangc telephone service as a direct result of AT&T's practices since 1998. There is no 

adequate remedy for such damages to be had in the administrative agencies in the Filed-Rate 

states. 

74. AT&T gained competitive advantages by exploiting evasion and secrecy in states 

that depended upon the filed rates for uniformity and even-handed, non-discriminatory treatment 

of competitors. In other words, lXCs like Qwest, which complied with the lawful requimnents 

to pay the tariffed rates for intrastate switched access, were put at a disadvantage in the face of 

ATBtT's conspiracy to deceive regulators, CLECs, the public, and competitors. 
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75. Defendants have no right to create wealth for themselves by exploiting a 

regulatory regime with illegal practices inuring to the exclusive benefit of Defendants. In the 

words of Mr. Doyle: 

ATBrT, like other businesses, has an incentive to maximize shareholder wealth. 
This is generally healthy for the marketplace. However, that does not mean that a 
company can choose to create wealth by violating the law if it is unlikely that it 
will be caught, and even if caught, any penalty is unlikely to be as great as the 
benefit received. 

Doyle Rebuttal, p. 4. 

76. Defendants have no right to profit by their illegal conduct in Minnesota or in any 

other State that employs a comparable tariff filing requirement for switched-access services 

offered by CLECs. In the words of Mr. Doyle: 

There is value to regulatory certainty in the marke~place and regulatory certainty 
is created when all competitors are confident that, if they operate in compliance 
with the law, they will be operating on a level playing field and will not be 
disadvantaged by their honesty. AT&T's discriminatory tactics, if anything, 
created financial hardship on those companies that did not have the economic 
advantage of an illegal contract, and would create a disincentive for such 
companies to invest. 

Doyle Rebuttal, p. 19. 

77. Defendants' conduct has enabled them to gain unfair and illegal advantage at the 

expense of their competitors. In the words of Mr. Doyle: 

m]ot all IXCs engaged in such contracts. Thus, only the very few IXCs that also 
obtained contracts with the same beneficial terms could compete effectively with 
each other. IXCs with fewer 
contracts are also harmed. If competition suffers, consumer benefits achieved 
through competition will also sfler. Only through non-discrimination by 
application of the tariffed rates for access services are IxCs effectively competing 
with one another. 

UlCs without contracts are clearly harmed. 

Doyle Rebuttal, p. 20. 
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78. Defendants have harmed consumers by achieving their desired rate reductions 

through their illegal self-help measures rather than through appropriate regulatory channels. The 

IXC market is highly competitive and. as costs decline, prices for consumers tend KO decline as 

well. However, because the Defendants secured secret cost reductions, market forces operated 

differently for those IXCs like Qwest whose costs were kept higher as they complied with filed 

rates. Mr. Doyle provided an additional perspective: 

In the P421/C-90-1184 and P999/C-93-90 dockets, AT&T was required to pass 
through the access charge savings to consumers through lower toll rates. 
Interexchange m i e r s .  would prefer that there be no regulatory requirement to 
reduce their toll rates if access rates are reduced. However, a pass-through was 
agreed to in the course of negotiations to reach a settlement in these previous 
cases. Thus, access charge reductions reached through the regulatory process, if a 
pass through of cost savings is required, does not have the same financial benefit 
to AT&T as access charge reductions achieved, as AT&T has done, through the 
udiled agreements. 

Doyle Testimony, In fhe Muffer of the Complaint of the Minnesota Department of Commerce for 

Commission Acfion Agoinsf AT&T Regarding Negofiored Contracts for Switched-Access 

Services, July 28,2006. Io fact, AT&T’s actions actually compounded the illegal consequences 

insofar as AT&T obtained authority lo impose the ISCF upon its customers by representing that 

it was paying tariffed rates that it was in fact not paying. 

79. AT&T was able to exploit the benefits of their bilateral off-tariff agreements. 

They were in a position to hoard the gains made possible by their mutual deception, because 

competitors in the marketplace, including Qwest, were driven to higher prices by incurring the 

full costs required by following the filed tariffs. Thus, since ATtT engaged in a conspiracy of 

self-help, it deprived the public consumers of the true benefit of open and fair competition. 
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80. Not only was the public harmed by the bilateral off-tariff agreements of AT&T, 

but so also were competitors such as Qwest that paid tariffed rates to AT&T and to other CLECs 

with whom AT&T had secret desk. In the words of Mr. Doyle: 

(Tlhere arc a significant number of competitors in the intercxchange market. In a 
competitive market, price moves toward cost and no individual company has the 
ability to establish the market price. . . . If a competitor is able to achieve a cost 
advantage that is not achievable by others, profit margins (if any) will be 
squeezed .... Obtaining a cost advantage from a self-help scheme can 
significantly harm competitors and reduce the benefits that legitimate competition 
brings to consumers. 

Doyle Testimony, p. 21. MI. Doyle also explained 

IC]ompanies can compete on non-price factors, such as quality of service. The 
issue of discrimination resulting from the contract should legitimately consider 
cost and non-cost factors. Even though AT&T and MCI may not have changed 
prices during the term of the contract[s], to the extent the margin between price 
and cost increased, the contract created a competitive advantage. To the extent 
the company [such as AT&T and MCI] could afford to improve service quality 
since access costs were reduced, the contract created a competitive advantage, 

Doyle Rebuttal, p. 21. Further, 

If one company has a sweetheart deal that no other company has, that company 
may use that cost advantage lo directly improve the company’s net income. The 
prices charged by competitors cannot squeeze out excessive profits if the 
underlying costs, over which a carrier has no control, are not the same. Over the 
long term, companies must keep their service prices above costs to stay in 
business. If a company is able to obtain a cost advantage, that company may 
simply flow that advantage to its bottom line. 

Doyle Rebuttal, pp. 23-24. Defendants have exploited their series of sweetheart off-tariff deals 

in Filed-Rate States to impose illegal h a m  upon Qwest. 

81. There is no legitimate competitive benefit in Defendants’ practices of breaking 

the law to secure gains, nor is there any competitive benefit in Defendants’ practices to 

discriminate against other IXCs (apart from the co-conspiring IXC with which they cornpired). 
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82. Defendants’ practices have caused direct and indirect harm to Qwest through an 

unfair competitive advantage, price manipulations, exploiting unlawful and hidden cost savings, 

causing a loss of market share, and other direct and consequential harm. 

- Claims 

Count One 
Statutory Claims for Violation of Tariffing and Related State Law Requirements 

83. The allegations of paragraphs 1 through 82 are incorporated herein as if fully 

restated. 

84. Defendants have engaged in violations of law in Filed-Rate States with respect to 

their off-tariff intrastate switched-access pricing agreements. 

85. Defendants have engaged in, procured, assisted, aided, abetted, encouraged or 

conspired in the violations of law knowing that their conduct would and did afford them with an 

unfair and groundless competitive advantage over Qwest 

86. Defendants’ conduct constitutes anti-competitive acts or practices in connection 

with Defendants’ provision of telecommunications services. 

87. Qwest has suffered substantial harm as a result of Defendants’ violations of law in 

Filed-Rate States in an amount yet to be determined. 

88. Qwest is entitled to recover damages and other relief, including attorneys’ fees, 

for the violations of law of the Filed-Rate States with respect to Defendants’ unfiled, off-tariff 

agreements for special pricing for intrastate switched-access service pursuant to applicable 

statutes, including but not limited to the following: 

a. Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Arizona pursuant to the law of Arimna, including without 

limitation, Ariz. Rev. Stat. Ann. 5 40-423, and, by way of supplementation 
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or in the alternative, under remedial or procedural provisions in the forum 

state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Arkansas pursuant to the law of Arkansas, including without 

limitation, Ark. Code Ann. 5 4-88-1 13, and, by way of supplementation or 

in the alternative, under remedial or procedural provisions in the forum 

state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of California pursuant to the law of California, including without 

limitation, Cal. Pub. Util. Code 5 2106 and California Public Utilities 

Commission Decision No. 77406, 71 Cal. P.U.C. 229, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Colorado pursuant to the law of Colorado, including without 

limitation, &lo. Rev. Stat 5 40-7-102, and, by way of supplementation or 

in the alternative, under remedial or procedural provisions in the forum 

state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Connecticut pursuant to the law of Connecticut, including 

without limitation, corn. Stat. Ann $ 42-110g, and, hy way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

b. 

c. 

d. 

e. 
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f. Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Delaware pursuant to the law of Delaware, including without 

limitation, Del. Code Ann. tit. 6, $5 2513,2525 and 2533, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Florida pursuant to the law of Florida, including without 

limitation, Fla. Stat. $5 501.204 and 501.211, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to reliefas a result of Defendants’ unlawful activities in 

g. 

h. 

the state of Georgia pursuant to the law of Georgia, including without 

limitation, Ga. Code Ann. 5 46-2-90, and, by way of supplementation or in 

the alternative, under remedial or procedural provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Kansas pursuant to the law of Kansas, including without 

limitation, Kan. Stat. Ann. $8 66-176 and 66-178, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief BS a result of Defendants’ unlawful activities in 

the commonwealth of Massachusetts pursuant to the law of Massachusetts. 

including without limitation, Mass. Gen. Laws ch. 93A, §§ 2 and 1 I ,  and, 

i. 

j. 
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by way of supplementation or in the alternative, under remedial or 

procedural provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Minnesota pursuant to the law of Minnesota, including without 

limitation, Mm. Stat. §§ 325F.67,325F.69, 325D.13, and 8.31, subd. 3a. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Missouri pursuant to the law of Missouri, including without 

limitation, Mo. Stat. $392.350, and, by way of supplementation or in the 

alternative, under remedial or procedural provisions in the forum state. 

Plaintiff is entitled to relief 8s a result of Defendants’ unlawful activities in 

the state of Nevada pursuant to the law of Nevada, including without 

limitation, Nev. Rev. Stat. Ann. 88 41.600(e), 598.0923, 598.9694, and 

598.969, and, by way of supplementation or in the alternative, under 

remedial or procedural provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of New Jersey pursuant to the law of New Jersey, including 

without limitation, N.J. Stat. Ann. 8 56:8-2.12 and 56.8-19, and. by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of New Mexico pursuant to the law of New Mexico, including 

without limitation. N.M. Stat. 6 57-12-10, and, by way of supplementation 

k. 

I. 

m. 

n. 

0. 
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or in the alternative, under remedial or procedural provisions in !he forum 

state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawfUl activities in 

the state of New York pursuant to the law of New York, including without 

limitation, N.Y. Pub. Sen. Law 5 93 and 349, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of North Dakota pursuant to the law of North Dakota, including 

without limitation, N.D. Cent Code 5 49-05-10, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the f o m  state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the commonwealth of Pennsylvania pursuant to the law of Pennsylvania, 

including without limitation, 66 Pa. Cons. Stat. AM. § 3309, and, by way 

of supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the sate of B o d e  Island pursuant to the law of Rhode Island, including 

Without limitation, R.I. Gen. Laws $8 39-2-7, 39-2-8, and 39-1-22, and, by 

way of supplementation or in tho alternative, under remedial or procedural 

provisions in the forum state. 

p. 

q. 

r. 

s. 
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t. Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of South Dakota pursuant to the law of South Dakota, including 

without limitation, S.D. Stat. 5 37-24-31, and, by way of Supplementation 

or in the alternative, under remedial or procedural provisions in the forum 

state. 

Plaintiff is entilled to relief as a result of Defendants’ unlawhl activities in 

the commonwealth of Virginia pursuant to the law of Virginia, including 

without limitation, Va. Code Ann. 6 56-479.2@), and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of West Virginia pursuant to the law of West Virginia, including 

without limitation, W. Va. Code $5 24-4-7 and 24-4-3, and, by way of 

supplementation or in the alternative, under remedial or procedural 

provisions in the forum state. 

Plaintiff is entitled to relief as a result of Defendants’ unlawful activities in 

the state of Wyoming pursuant to the law of Wyoming, including without 

limitation, Wyo. Stat. Ann. 37-12-208, and, by way of supplementation 

or in the alternative, under remedial or procedural provisions in the forum 

state. 

u. 

v. 

w. 

89. Qwest is entitled to judgment for damages caused by Defendants’ violations in an 

amount to be determined by the trim of fact. 
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Count Two 
Misrepresentation, Omission or Fraud 

90. The allegations of paragraphs I through 89 are incorporated herein as if fully 

restated. 

91. AT&T has made express or implied statements of material fact to Qwest, 

regulators, the public and other parties to the effect that it was paying tariff' rates for intrastate 

switched-access service in Filed-Rate States. And. AT&T has procured actions by, assisted, 

encouraged, or acted in concert in a common design with CLECs with the result that CLECs 

have made express or implied statements of material fact to Qwest, regulators, the public and 

other parties to the effcct that they were charging tariffed rates for intrastate switched-access 

service in Filed-Rate States. 

92. AT&T has made indirect representations of material fact to the effect that it was 

paying tariffed rates for intrastate switched-access service in Filed-Rate States. And, AT&T has 

procured actions by, assisted, encouraged, or acted in concert in a common design with CLECs 

with the result that CLECs have made indirect representations of material fact to Qwea, 

regulators, the public arid other parties to the effect that they were charging tariffed rates for 

intrastate switched-access service in Filed-Rate States. 

93. AT&T has endorsed or confirmed representations of material fact made by others 

to theiffect that AT&T was paying tariffed rates for intrastate switched-access service in Filed- 

Rate States. 

94. The statements made directly or indirectly, implied, ehdorsed or confirmed, to the 

effect that AT&T was paying tariffed rates for intrastate switched-access service in Filed-Rate 

States were false or omined facts necessary to make them not misleading. And, the statements to 

- 
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the effect that CLECs were charging tariffed rates for intrastate switched-access service in Filed- 

Rate States were false or omitted facts necessary to make them not misleading. 

95. AT&T knew or should have known that its statements of material fact and those 

procured, assisted, encouraged and in common with CLECs were false or misleading. 

96. AT&T made misstatements of material fact, and procured, assisted, encouraged, 

and acted in common with CLECs and others with whom it was in privity in misstatements of 

material fact, in order to induce reliance upon those misststements by others including, but not 

limited to, Qwest. 

97. Qwest actually and justifiably relied upon the misstatements of fact by AT&T and 

those with whom AT&T was in privity. 

98. Qwest has suffered damages in an amount yet to be determined through its 

reliance upon the direct and indirect misstatements of fact by AT&T and those with whom 

AT&T was in privity. 

99. Qwest is entitled to judgment for damages caused by the violations of law frauds 

and misrepresentations engaged in, procured by, assisted, encouraged, and made in concert with, 

for, and by AT&T in an amount to be determined by the trier of fact. 

Count Three 
Conspiracy to Violate Tarifling Requirementc 

100. The allegations of paragraphs 1 through 99 are incorporated herein as if fully 

restated. 

101. CLECs, including AT&T and MCI, which have entered into off-tariff agreements 

with Defendants for special pricing for intrastate switched-access service, have violated 

applicable statutes, regulations, orders and other laws in the Filed-Rate States. 
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102. Defendants have combined, conspired and agreed with MCI and CLECs and orher 

parties to procure the violations of law by the CLECs in the Filed-Rate States in their exercise of 

economic leverage, refusal to pay tariffed rates, negotiations. demands, and agreements with the 

CLECs for special pricing for intrastate switched-access service. 

103. The conspiracy or conspiracies have involved unlawful purposes or lawful 

purposes to be achieved by unlawful means. 

104. Defendants have engaged in overt acts in furtherance of the conspiracy or 

conspiracies. 

105. Defendants have engaged in the violations of law and the conspiracy or 

conspiracies for such violations, knowing that their conduct would and did afford them with an 

unfair and groundless competitive advantage over Qwest. 

106. Qwest suffered substantial harm as a result of Defendants’ conspiracy or 

conspiracies with CLECs in an amount yet to be determined. 

107. Qwest is entitled to judgment for damages caused by the violations of law 

Defendants’ conspiracy or conspiracies with MCI and CLECs and other parties in an amount to 

be determined by the trier of fact. 

Count Four 
Aiding and Abetting the Violations of Tarimng Requirements 

The allegations of paragraphs 1 through 107 are incorporated herein as if  filly 108. 

restated. 

109. Defendants have aided and abened MCI and CLECs and other parties to procure 

the violations of law by the CLECs in the Filed-Rite States in theii exercise of economic 

leverage, refusal to pay tariffed rates, negotiations, demands, and agreements with the CLECs for 

special pricing for inhastate switched-access service. 

41 



DockelNo 090538-Tp 
-1 Complain1 Against AT&T (2007) 

Exhibit PKL-I Page 42 of 44 

110. Defendants acted under a common design to violate the law or to encourage and 

assist violations of law by the CLECs. 

11 I .  Defendants have purposefully engaged in the violations of law and the aiding and 

abetting of such violations knowing that their unlawful conduct would and did afford them with 

an unfair and groundless competitive advantage over Qwest. 

112. Qwest suffered substantial harm as a result of MCl’s, CLECs’ and other parties’ 

violations of law and the Defmdants’ aiding and abetting of such violations in an amount yet to 

be determined. 

113. Qwest is entitled to judgment for damages caused by the violations of law by 

MCI, CLECs and other patties and the aiding and abetting of such violations. 

114. Qwesl is entitled to judgment for damages caused by the violations of law by 

Defendants with MCI, CLECs and other parties in an amount to be determined by the trier of 

fact. 

Count Five 
Declaratory Judgment and Injunctive Relief 

115. The allegations of paragraphs 1 through 114 are incorporated herein as if fully 

restated. 

11 6. Defendants have violated applicable stahnes, regulations, orders, and other laws 

in the Filed-Rate States directly or indirectly with respect to their agreements for off-tariff 

special pricing for intrastate switched-access service. 

117. Qwest is entitled to a declaration that Defendants have violated applicable law in 

the Filed-Rate States with respect to off-tariff intrastate switched-access charges and rates. 

118. Qwest is entitled to a declaretion that Defendants are obligated to comply with 

tiled tariffs for intrastate switched-access service, 
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119. Qwest is entitled to a declaration that Defendants’ off-tariff agreements for 

special pricing for intrastate switched-access service have been and are void, illegal and 

unenforceable in the Filed-Rate States. 

120. Qwest is entitled to an injunction requiring Defendants to abide by filed hriffs 

with respect to intrastate switched-access service in the Filed-Rate States without evasion or 

offset. 

WHEREFORE, Qwest demands judgment against Defendants: 

I .  For declaratory and injunctive relief against Defendants; 

2. For damages in an amount yet to be determined greater than $50,000; 

3. For attorneys’ fees, costs and other relief as is allowed by applicable laws; and 

4. For such othn and further relief as the Court may deem just and proper. 

Dated: January 29,2007 CREENE ESPEL, P.L.L.P. 

William J. meson, Reg. No. 290440 
200 S. Sixth Street, Suite 1200 
Minneapolis, MN 55402 
(612) 373-0830 

Attorneys for Plaintiff Qwest 
Communications Corporation 
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Federal Communications Commission 
445 12Ih Street, S.W. 
Washinaton. D. C. 20554 

FOR IMMEDIATE RELEASE 
November 7,2005 

NEWS MEDIA CONTACT: 
Mark Wigfield at (202) 418-0253 
Email: mark.wieficldiu~fcc.~~~v 

FEDERAL COMMUNICATIONS COMMISSION RELEASES 
STATISTICS OF COMMUNICATIONS COMMON CARRIERS 

Washington, D.C. -Each year since 1939, the FCC has published the Statistics of 
Communications Common Carriers, a reference work widely used by academics, consultants, 
and other researchers in the field of telecommunications. This report includes a wealth of data 
on telecommunications costs, revenues, prices, and usage. 

In order to expedite release of the information, the FCC is making all of the data 
available electronically at this time, before the report's formal publication in December 2005. A 
second notice will be issued when printed versions can be purchased from the US. Government 
Printing Office. 

160-page volume is divided into the following five sections: 

c 

The electronic version of the publication is available to the public free of charge. The 

Part 1 contains general information on industry structure. 
Part 2 contains financial and operating data relating to telephone carriers. 
Part 3 contains data on international communications. 
Part 4 contains historical financial and operating statistics. 
Part 5 contains data on industry trends. 

- . . 
* - 

The full report is available for public inspection and copying during regular business 
hours at the FCC Reference Information Center, Portals 11,445 12th Street SW, Room CY-A257, 
Washington, DC 20554. This report may be purchased from the Commission's duplicating 
contractor, Best Copy and Printing, Inc., Portals II, 445 12th Street SW, Room CY-B402, 
Washington, DC 20554, telephone 800-378-3160 or via their website at www.bcpiweb.com. The 
publication also may be downloaded from the Wireline Competition Bureau's Internet site at 
www.fcc.gov/wcb/stats. 

- FCC - 

Wireline Competition Bureau contact: Katie Rangos, Industry Analysis and Technology Division 
at (202) 418-0940; TTY (202) 418- 0484. 
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Introduction and Overview 

The Statistics ofCommunications Common Carriers (SOCC), which has been published annually since 1939, is 
one of the most widely used reference works in the field of telecommunications. It is the only permanent record 
of common carrier activity published by the Government Printing Office and sent to repository libraries. The 
most recent edition may be purchased by mail from the Superintendent of Documents, P.O. Box 371954, 
Pittsburgh, PA 15250-7954, or by calling GPO's Order and Inquiry Desk at (866) 512-1800. 

Sources of Information 

Much of the material contained in this volume is available well before the SOCC is published by the 
Government Printing Office. 

Internet 

The Wireline Competition Bureau has a home page on the World Wide Web. This home page can be accessed 
directly at www.fcc.gov/wcb/ through a link from the main FCC home page at www.fcc.gov. The materials 
available include orders, notices of proposed rulemaking, statistical reports, public notices, news releases, fact 
sheets, and answers to frequently asked questions (FAQs). The Wireline Competition Bureau Statistical 
Reports web pages include all of the files contained in the SOCC and a variety of other reports that are used in 
the preparation of the SOCC. It can be reached directly at www.fcc.gov/wcb/stats/. The annual carrier 
submissions that are used in developing many of the tables in this publication can also be found at 
www. fcc.gov/wcb/annis/. P 

Duplicating Contractors and Reference Information Center 

Several private firms specialize in locating, duplicating, and distributing FCC documents. The Commission's 
current duplicating contractor is Best Copy and Printing, Inc. Documents may be purchased by calling Best 
Copy and Printing, Inc., 1-800-378-3160, or via e-mail at FCC@bcpiweb.com. Reports and the summaries 
used in the preparation of the SOCC are also available in the FCC's Reference Information Center, located on 
the Courtyard Level, 445 12th Street S.W., Washington, D.C. 

Coverage 

Local Telephone Companies 

There are approximately 1,300 companies that have historically provided local telephone service in the United 
States. These companies, often referred to as incumbent local exchange carriers (ILECs), range in size from 
rural cooperatives serving fewer than 100 customers to large holding companies serving millions of telephone 
lines. In most cases, only larger companies (those with more than $125 million in annual revenues in 2004) are 
required to file information with the FCC, and only telephone companies affiliated with the four largest holding 
companies are required to file the most extensive information. New telephone service providers, referred to as 
competitive local exchange carriers (CLECs), and providers of wireless telephone service are not required to 
file detailed statistical data with the Commission. 

In 2004, as shown in the detailed statistics in Table 2.8, there were 28 reporting large ILECs required to file the 
ARMIS USOA Report 43-02. In addition to these large caniers, 28 mid-sized ILECs report less detailed data in 

c 

... 
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Statistics of Communications Common Carriers - the ARMIS Annual Summary Report 43-01, and statistical tabulations based on this report are shown in Tables 
2.9 through 2.17. While these 56 companies account for more than 90% of the local telephone lines served by 
ILECs, they do not reflect a complete census of the industry. 

Long Distance Companies 

Over 900 firms buy access fiom local telephone companies in order to provide long distance service, and a 
limited amount of information on the larger long distance companies is contained in various tables throughout 
the SOCC. Among long distance carriers, only AT&T and Alascom, which once were regarded as dominant 
carriers possessing market power, were ever required to file detailed reports. These data are contained in earlier 
editions of this publication. The reporting requirements, however, were eliminated when the FCC determined 
that AT&T was no longer a dominant carrier. 

Accounting Standards 

A new Uniform System of Accounts (USOA) for the telephone industry became effective at the beginning of 
1988. The detailed tables in this report are based on that system. Full Class A reporting requirements are 
imposed only where the aggegate revenues of an ILEC and its affiliates exceed $7.403 billion. In 2004, only 
BellSouth, Qwest, SBC, and Verizon remained subject to full Class A reporting requirements. The results for 
the 28 carriers affiliated with these firms appear in Table 2.8. The amount of state-by-state information varies 
from company to company. Ameritech, now a subsidiary of SBC, has historically maintained a separate 
operating company in each state served and consequently files information for each one. In contrast, Qwest, 
formerly U S WEST, has consolidated its operations into a single company servicing 14 states, for which it files - aggregated information. 

Where a company's revenues from all its affiliated ILECs total less than $7.403 billion, each of the affiliated 
ILECs earning revenues over the reporting threshold is eligible for Class B (streamlined) reporting treatment. 
Summary tabulations for these mid-sized companies are included in Tables 2.9 through 2.17. 

The USOA applies to telephone operating companies. It is not designed to capture the activities of parent 
holding companies or subsidiaries. Where activities have been transferred from telephone companies to holding 
companies or subsidiaries, the revenues from those activities cease to be reported by the operating companies. 
For this reason, along with several other differences between financial and regulatory accounting systems, the 
results contained in reports to the FCC may differ markedly from reports to the Securities and Exchange 
Commission (SEC). 

Timing of the SOCC 

Most companies report information for the prior calendar year to stockholders and to the SEC by April 1. At 
the same time, they provide annual reports on their domestic operations to the FCC. The basic raw data are 
made available to the public as soon as received. This statistical summary is produced after the data have been 
checked, inquiries on suspect items sent to the carriers, corrected submissions received, and the industry tables 
compiled. Unlike data for domestic operations, corrected data for international services are typically not 
received until at least ten months after the end of the year being reported. Summaries of the international data 
are usually prepared and released by the end of the year. 

-. We have shortened the production cycle in order to reduce the delay in publication and we now complete the 
production within a six-month timeframe. This has been done by lagging the publication of international data 

iv 
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Statistics of Communications Common Carriers 

by one year. Thus, this edition of the SOCC contains the international statistics only through 2003. 
International data for 2004 will be available via the Internet, from duplicating contractors, and in the FCC’s 
public reference center, hut it will not be published in the SOCC until next year. 

Other Information Sources 

The United States Telecom Association represents most local telephone companies. Like many trade 
associations, it collects information from each of its members. Annually, it prepares, publishes and sells 
statistical publications such as Phone Facts. 

The Cellular Telecommunications & Internet Association (CTIA) represents the wireless industry. Since 
January 1985, it has conducted a semi-annual wireless survey, which consists of data on the wireless industry 
including the number of subscribers, revenues, employees, and average local monthly bill. 

The Telecommunications Industry Association’s (TIA) members consist of manufacturers and suppliers of the 
products and services used in telecommunications. TIA publishes annually the Telecommunications Market 
Review and Forecast, which provides an overview of the telecommunications industry. 

c-- 

* * * * * * * * * * * *  

The 2004/2005 volume of the Statistics of Communications Common Carriers, was prepared by John Adesalu 
and Katie Rangos under the supervision and direction of Alan Feldman. All have worked long and hard to 
expand and improve the publication. 

We invite comments and suggestions for further improvements. For your convenience, the survey form on the 
following page may be used for your response. 

F- 

Rodger A. Woock, Chief 
Industry Analysis and Technology Division 
(202) 418-0940 

November 2005 
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Statistics of Communications Common Carriers 
Notes for Table 1.4. 
The revenue information for the larger long distance telephone companies, shown in Table 1.4, is reported annually to the FCC 
pursuant to 47 CFR 43.21(c) filings. The revenue information for large local exchange telephone companies is based on the 
annual filings of ARMIS (Automated Reporting Management Information System) Reports 43-02. The Commission also collects 
revenue information on FCC Form 499-A (Telecommunications Reporting Worksheet) and, in previous years, on FCC Forms 431 
(Telecommunications Relay Service Worksheet) and 457 (Universal Service Worksheet). Revenues for carriers that are not 
subject to the filing requirements under 5 43.21(c), or ARMIS Reports, are estimated by the FCC staff based on carriers' filings 
of the FCC Forms 431,457, and 499-A. 

h 

Company Notes 
ACC Long Distance Corp. and Teleport Communications Group merged in April of 1998, and the combined company, Teleport 
Communications Group, merged with AT&T Communications, Inc., in July of that year. AT&T Communications acquired 
Alascom, Inc., August 7, 1995 and began filing a consolidated revenue statement in 1996. 

On July 21,2002, WorldCom and substantially all of its US. subsidiaries filed voluntary petitions for relief in the U.S. Bankruptcy 
Court for the Southem District of New York under Chapter 11 of Title 11 of the U S .  Bankruptcy Code. On April 20,2004, 
WorldCom emerged from bankruptcy and merged with and into MCI whereby the separate existence of WorldCom ceased and 
MCI became the surviving company. 

For the years 1994 - 1999, the RBOC ILEC toll service revenues are included in total ILEC toll revenues 

Qwest Interprise America, Inc. is a subsidiary for out-of-region DSL (digital subscriber line); and Qwest LD Corp. is a subsidiary 
for in-region long distance. 

In November 2003, WilTel Communications, LLC became a wholly-owned, indirect subsidiary of Leucadia National Corporation. 
Thus, it no longer files with the SEC (Securities & Exchange Commission) on a stand-alone basis. 

In October 2004,ITC"DeltaCorn completed its acquisition @egun in July 2003) of BTI Telecom Corp. outstanding common 
stock. 

Frontier was acquired by Citizens Communications Company in lune of 2001 and Electric Lightwave on June 20,2002. 

ILECs' totals are shown separately through 1999 because they primarily carried intraLATA calls due, in part, to the restrictions 
imposed on the RBOCs by the 1984 Divestiture agreement. By 2000 most local exchange customers could presubscribe to any 
carrier for intraLATA toll service and some RBOCs began to receive section 271 approval to provide interLATA toll services. 

Includes wireless toll service revenues reported by wireless carriers, toll service revenues reported by CLECs, and toll service 
revenues reported by non-RBOC ILECs. 

Estimated by the FCC staff 
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February 25,2008 

Julie Knight 
BULLSEYE TELECOM 
25900 Greenfield Rd-Suite 330 
OAK PARK, MI 48237 
USA 

‘0: Julie Knight 

Announcement Date: February 25,2008 
Effective Date: NIA 
Document Number: GNRL.02.25.08.8.003019.QCC~lnter~Switch~Acc~Svc 
Notification Category: General Notification 
Subject: 

Qwest is requesting your assistance in confirming that the switched access services purchased 
by Qwest are priced at the most favorable and non-discriminatory rates made available by your 
company. 

As a result of information made available to Qwest Communications Corporation (“QCC”) in a 
recent state commission investigation, we have reason to believe that Bullseye Telecom may 
have been and may continue to provide intrastate switched access services to AT&T Corp. and 
its subsidiaries and affiliates (‘AT&T), and perhaps other interexchange carriers, at rates that 
are lower than those provided under tariffs to QCC for the same services. We are also 
concerned that you may have granted AT&T and other interexchange carriers and CLECs 
preferential treatment regarding 800/8YY database queries and reciprocal compensation. We 
understand that these lower rates have been made available in all states in which you do 
business pursuant to agreements (rather than tariffs) that have not been filed with the applicable 
state commissions and/or made available to QCC. 

QCC requests that you agree to provide to QCC intrastate switched access services at the 
lowest rates upon which you provide the same services to AT&T or any other interexchange 
carrier. The provision of switched access services to QCC at rates, terms and conditions other 
tnan as stated in your filed tariffs will require, of course, compliance with all applicable 
regulatory filing obligations. QCC also requests reimbursement for all past charges that 
exceeded the lowest, off-tariff rates offered to AT&T or to other interexchange carriers2 We 
would prefer to resolve this issue through business discussions rather than through litigation. 
Please note that this letter does not relate to or waive other disputes between our companies, 
and does not resolve whether QCC is required to pay your company for switched access 
services that are not properly tariffed. 

To these ends, QCC requests that you provide copies of any and all agreements you have with 
AT&T or other interexchange carriers relating to the provisioning of intrastate switched access 
at off-tariffed rates. To the extent any of your agreements with AT&T contain confidentiality or 
Eon-disclosure clauses, AT&T has waived any objections to disclosure of these agreements to 
Qwest. AT&T’s waiver of confidential treatment was specific to the switched access 
agreements described above, and does not waive any objections it may have to disclosures to 
persons or entities other than Qwest. AT&T has not waived any objections it may have to 

QCC Intrastate Switched Access Services 

n 

- 
’ Qwest is not attempting to collect on any debt discharged in bankruptcy or otherwise released. 
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c. 
disclosure of any documentation that is not part of the consideration of the rates, terms and 
conditions for the provisioning by you of switched access services to AT&T. As agreements that 
are required to be filed with governing state commissions and made available to other carriers, 
they are public documents for which there are no grounds for non-disclosure. 

We would be happy to discuss this to address any questions you may have. Please contact Ms. 
Candace Mowers within 14 days of the date of this letter. We ask that your response to Ms. 
Mowers address the following questions: 

INTRASTATE SWITCHED ACCESS 

Are you charging, or have you ever charged, AT&T or other IXC intrastate switched access 
rates at a different or lesser amount than your tariffed rates? If so, please identify the state 
commission with which the agreement is filed. If it is not filed, please identify the IXCs, date of 
the agreement, and whether the agreement is currently in effect, or date of termination. Please 
also provide copies of all such off-tariff agreements. 

80018YY DATABASE QUERIES 

Are you charging, or have you ever charged, AT&T or other IXC 800/8W database query rates 
different or lesser amounts than your tariffed rates, which were offered to QCC? If so, please 
identify the commission with which the agreement is filed. If it is not filed, please identify the 
IXCs, date of the agreement, and whether the agreement is currently in effect, or date of 
termination. Please also provide copies of all such off-tariff agreements. 

RECIPROCAL COMPENSATION 

Have you agreed to provide reciprocal compensation to other CLECs in Qwest Corporation’s 
14-state ILEC region at terms, rates or conditions different than those offered to Qwest 
Corporation? If so, please identify the state commission with which the agreement is filed, and 
provide copies of such agreements and an explanation of the rates, terms and conditions. 

Ms. Mowers can be reached as follows: 

Candace A. Mowers 
Qwest Communications Corporations 
7801 California St., Suite 4720 
Denver, CO 80202-2658 
Telephone: (303) 896-9577 
Email: candace,rnowers@qwest.com 

Absent a response from you to Ms. Mowers within 14 days, please be on notice that QCC will 
proceed to file administrative and judicial actions asserting all remedies as available under 
governing law. Our strong preference, however, is to reach a business solution to this 
immediately. 

F- 

Sincerely, 

Charlie Galvin Jr. 
Qwest Communications 
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L - m  M!~KWTA plraL:c 
UIlUTlES COMWESION 

85 7th Place Eas:. h i : e  50G 
Sf. P a d .  MinneJ0:a 55101-2198 

.~ . . 031.LY6.4024 .~ FAX . . . . . .  651.29?.1959 . . . TTY . . .  651.297.3067 

Burl W. Haar 
Executive Secretary 
Minnesota Public Utilities Commission 
121 7th Place East. Suite 350 
St. Paul, Minnesota 55101-2147 

RE: Department Reply to Comments Submitted by Other Parties in the Complaint and 
Request for Commission Action 
Docket So. P442,5243,5934,5681.6287~56j6,5936,6144.554~,5981.5720:C-05-1282 

Dear Dr. Haar: 

Enclosed is the Department’s reply to the comments submitted by other parties on 
February 21.2006 in response to the Department Complaint and Request for Commission 
Action filed with the Commission on December 30,2005. 

Respectfully submitted. 

GREGORY 3. W Y L  
Manager. Telecommunications 

GJDiDDlsm 
Attachment 

Market Assurance: 1.800.657.3602 Licensing: 1.800.657.3978 
Energy Information: 1.800.657.3710 Unclaimed Property: I .800.925.5668 

www.commerce.State.mn.us An Equal Opportunity Employer 
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BEFORE THE MEWESOTA PUBLIC UTILITIES COMMISSION 

COMMENTS OF THE 
MINNESOTA DEPARTMENT OF COMMERCE 

DOCKET NO. P442,5243,5934,5681,6287,5656,5936,6144,5542,5981, 
572OlC-05-1282 

I. BACKGROUND 

On December 30,2005, the Minnesata Depamnent of Commerce (Department) filed a 
Complaint and Request for Commission Action with the Minnesota Public Utilities Commission 
(Commission) describing several agreements for the provision of snitched access services at 
rates that were different than the tariffed rates of the CLECs offering the service. These 
agreements involved the following caniers: Desktop Media Inc., Gmnite Telecommunications, 
LLC, OrbitCom, Inc.. X a v  Access Communications, LLC, Chnicetel Communications. LLC, 
Digital Telecommunications, Inc., LMainstreet Communications, LLC, Tekstar Communications, 
Inc.. VAL-ED Joint Venture, LLP d/b/a 702 Communications, and Time Werner Telecom of 
Minnesota, LLC (the Affected CLECs), and AT&T Communications of the Midwest, lnc. 
(AT&T). 

On January 24,2006, the Department filed Additional Comments recommending dismissal of the 
complaint against Mainstreet Communications, LLC and VAL-ED Joint Venture, LLP d/b/a 702 
Communications. 

On February 21,2006, Reply Coments  were filed by AT&T and Granite Telecommunications, 
LLC. 

11. DEPARTMENT REFLY COMMENTS 

The Department stands by its December 30,2005 and January 21,2006 complaint and 
comments, but addresses some of the issues raised by the other parties in comments filed on 
February 21,2006. The Department does not attempt to address each of the issues raised by 
0th- parties unless further clarification of the Department’s position is helpful or a new issue 
was raised. 
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Analyst assignd Diane D i e  
Page 2 

A.  THE AFFECTED C4RRIERS HA VE iVOT OPERATED IN.4CCOiWAivCE WITH 
THEIR IXlSThVG TXRZFFS 

Minnesota law requires all regulated telephone and telecommunications carriers, including 
competitive local exchange carriers (CLECs) and interexchange carriers, to operate in accordance 
with their tariffs and in accordance with the Commission rules and orders. At pages 3 through 6 
of its February 21,1006 comments, Granite recognizes that CLECs must file tariffs pursuant to 
Minn. Rules pt. 7812.2110, subp. 2 and must operate in accordance with the applicable tariffs, 
rules and orders. 

Minn. Stat. Section 237.09, subd. 1 is an anti-discrimination statute that states that a telephone 
company may not "coUeet, or reeeiw" from any purchaser, any greater or less compensation for 
an intrastate service than it "collecrs, or receives" from any other purchaser of the senice. Under 
this section of the law, CLECs have a duty to supply intrastate switched access service at a non- 
disaiminatory rate, and interexchange caniers (IXCs) must pay for switched access m i c e  at 
that rate.' Any IXC who disputes the terms of service as provided pursuant to the rules, orders, 
and tmiflk, may seek resolution of the dispute by filing a complaint with the Commission. While 
IXCs may have no statutory directive to ensure that CLECs make appropriate tariff filings, the 
Affected CLECs did in fact bill their tariffed rates to AT&T prior to AT&T withholding 
payment in order to obtain a lower rate from the Affected CLECs. 

Granite's comments of February 21,2006 provide a description of the impact of AT&T's refusal 
to pay tariffed access rates. AT&T has not denied that it refused to pay (and continues to refuse 
to pay) the Affected CLEW tariffed access rates. This refusal to pay lawful tariffed access rates 
set the stage for .4T&T eventually forming the unfiled agreements that are described in the 
Department's comments of December 30,2005. 

Granite notes at page 4 of its February 21,2006 comments: "...By design AT&T leveraged its 
considerable market power in the long-distance market to coerce Granite and many oher CLECs 
into signing an unliled switched access agreement. To accomplish its scheme. AT&T withheld 
h m  Granite switched access payments pursuant to Granite's lawfully filed tariffs. In addition, 
AT&T threatened costly litigation if Granite did not agree to enter into the unfiled agreement 
AT&T's conduct LeA Granite in the untenable position of accepting the terms of the unfiled 
agreement or losing the considerable switched access charges that AT&T owed Granite under its 
lawful tariffs that AT&T refused to pay." Commission enforcement of state tariffs is needed so 
there is no incentive for interexchange carriers to withhold payment of access charges and 
demand similar illegal preferential contract rates in the future. 

hvsuam to Minn. Sun. $237.035(e) II Ielecmnmunicatiars carrids local w i c e  is 5ub~ecl  to chapla 237 excqt 
b t :  (I) a telaommUnicsdo~ carrier is not snbjeet to rau-of-Tetum OT earnings investigations under 80237.075 or 
237.081; and (2) a telecommunications carrier is not subjecr to $237.22. 
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B. LVDIV1DL:AL C X E  BASED PRICIVG IS OSLLF PERWITTED IF FILED .J;ZD 
APPROVED BY THE COMiWISSI0.N 

CLECs have a number of legal duties set forth in Minn. Rules pt. 78122210. Among those 
duties, is the duty to maintain a comprehensive tariff of regulated local senices: "For each local 
serrice offering, a CLEC shall file with the commission a tariff that contains the rules. rates, and 
classifications used by the CLEC in the conduct of its local service business, including 
limitations on liability. The tariR must be consistent witb any terms and conditions in the 
CLEC's certificate of authority." 

AT&T hypothesizes at page 2 of its February 21.2006 comments that the contracts mould have 
been permitted by law because "under the Commission's rules, individualized contracts may 
contain volume discounts - among other things - that justify differing treatment. AT&T's 
contracts with the Affected CLECs are in the nature of such contracts." First, the Department 
respectfully submits that one verylarge carrier's refusal to pay the lawfbl rate in duly filed tariffs 
of dozens of small CLECs and the threat of waging litigation against them does not constitute 
adequate justification, under Minn. Rules pt. 7812.2210. IO obtain unique prices. 

Second, AT&T has offered no explanation showing that a so-called ''vovolume" discaunt to a large 
carrier could be reasonable, even if it were tariffed. To the contrq. AT&T is well known for its 
arguments that access services are priced too high in relationship to cost. If AT&T is correct. 
there is no reason for AT&T to receive a preferential rate, creating an uneven playing field in 
both the IXC and CLEC markets, and causing its CLEC and IXC competitors to attempt to 
survive with lower margins. Further, AT&T is among the largest intaxchange camers in 
Minnesota and other companies are forced to follow AT&T's prices if they wish to remain 
competitive. IfAT&T has lower costs through the preferential contract rates. over time AT&T 
would be able to reduce prices and squeeze its CLEC and IXC competitors out of the 
marketplace. 

Third, for a *'volume discount" rate to be available, it must first be duly filed under 7812.2210, 
subp. 2.. which includes filing thetariff with the Depahnent of Commerce and the Office of the 
Attorney General. AT&T's special deals in this case, like the dozen or so special pricing deals 
demanded by AT&T in the Commission's P442 et allC-04-235 docket were not filed, but were 
instead concealed from all state regulators and fiom AT&T's IXC and LEC competitors. 

P 
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Fourth, the Commission recently found in its February 8,2006 Order in Docket No. P442C-05- 
1842, pages 2 and :. that AT&T was and is obligated to pay the duly tariffed access rates of 
LECs.2 

C. THE TERMS OF THE AGREEMENTHINDERED DISCLOSURE OF THE 
AGREEA4EWS TO THE PERTLWEh'T REGULATORY AGEVCIES 

The circumstances that lead to the formation of the agreements and the confidentiality provisions 
in the agreements, protected the agreements from regulatory review until several years after the 
agreements went into effect. The Complaint of December 30.2005 suggests that the terms of the 
agreements provided for disclosure if a regulatory agency specifically requested a given 
agreement. However, none of the agreements provided for voluntary disclosure of the actual 
agreement or even disclosure of the mere existence of the agreement unless the regulatory agency 
made a pointed request for a given agreement. 

At page 2 ofAT&T's February 21,2006 Answer, AT&T states: 

the contracts between AT&T and the Affected CLECs do not 
contain provisions that require secrecy or in any way interfere with 
the Affected CLECs ability to comply with any legal oblisation 
that may have existed under state law or Commission rules. The 
contracts expressly obligate the Affected CLECs to take whatever 
steps necessruy to obtain any required regulatory authorizations to 
offer the service in accordance with the contracts. fie 
confidentiality provisions in the contracts merely required the 
Affected CLECs to give AT&T prior notice of disclosure so that 
AT&T could seek confidential protection of the information if it 
deemed it necessary. 

While AT&T is down playing the secrecy that it required of the CLECs, to this day, to the best of 
the Department's knowledge, none of the agreements have been disclosed by AT&T to a single 
other d e r .  Thus, IXCs remain unaware of the unique rates and tenns that AT&T was and is 
paying for access s e n k s  h m  the Affected CLECs. CLECs that entered into these agreements 

In issuing its Febcbnrar?, E. 7006 Order Finding Failure to Pay Tariffed Rate. Requiring Filing, and Notice and Order 
for Hearing, the Commwion made the following smemcnc The filed rate docnine is the longstanding regulatory 
principle that common carrim are bound by the terms oftbcir e; they cannot make side agreemats with 
individual cusmncrs, and any side agreements hey do malie will be mickcn. . . Atthough nate and federal policy 
initiatives promoting competition in the local telecommunications market now give carriers unprecedented flexibility 
in pricing their senices. the filed rate doctrine rwains intact. No matter how flexible pricing decisions may 
bccome, prices and raus must be filed with the Commission and charged uniformly throughout carriers' serviee area: 
inc ludi  prices and mes subject to adjustment in response to unique cost, gcograpbic. or markct famrs or unique 
customer characlcristics. . . Further. AT&T had a duty to plomptlypsy all access c W m  incurred. Botb the 
sesmless tel~mmunications marlretpIace that state aad redewl policymaken 6. require the pmmp mtisfaction of 
infer-carrier financial obligations. Failing to promptly satisfy these obligations threatens the integrity of& network 
by creating fpunds for disconnection and jeopardizes competition by depriving unpaid carriers of the funds they 
need to stay in business. For these IWOW, the Commission has long viewed prompt paymeat of access charges as 
an integral part of providing adequate senice." 

h 
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with AT&T remain unaware of the rates and terms of other CLECIAT&T agreements. CLECs 
and LECs that have remained in compliance with the law and have not entered into secret 
agreements remain unaware of the rates and terms of the agreements. If in fact the Department is 
incorrect about the shroud of secrecy that AT&T attempted to maintain surrounding each and 
every agrement, then it is time for .4T&T to step forward and a p e  that the agreements can be 
made open for inspection by the public. 

Through these comments the Department wishes to place AT&T on notice that it should be 
prepared to declare the agreements public in the presence of the Commission, if it has not done 
so prior to the hearing. 

III. DEPARTMENT RECOIWWEIL'DATION 

The Department continues to recommend that the Commission grant the relief requested by the 
Department in its December 30,2005, Complaint and Request for Commission Action. It should 
be noted that the Department is attempting to negotiate a settlement agreement with the parties, 
which will be filed in the near fiture if negotiations are successful. The Department requests that 
the Commission proceed as it normally would to schedule the hearing in this matter, and that 
there should be no delay due to the possibility of a settlement. 

Ism 
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STATE OF MINNESOTA ) 

COUNTY OF RAMSEY ) 
1 ss 

AFFIDAVIT OF SERVICE 

I, Linda Chavez, on the 13th day of March, 2006, served the attached 
Minnesota Department of Commerce - REPLY 

Docket Number(s): P442,5243,5934,5681,6287,5656,5936,6144,5542,5981iC-O5-1282 

X by depositin in the United States Mail at the City of St. Paul, a true and correct 
copy thereo? properly enveloped with postage prepaid. 

X by personal service 

by express mail 

by delivery service 

to all persons at the addresses indicated below &/or on the attached list: 
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Burl W Haar Exec Sec 
MN Public Utilitk Commission 
350 Mmo Sqwre Bldg 
111 7rhPIaceEast 
St Paul .uN 55101 

Linda Chsvez (4) 
m Deet of Commerce 
85 7' Place Ste 500 
St Paul MN 55201-1198 

Linda S Jeosen 
Attorney Gene& Ofice 
1400 Brewr Tower 

St Paul MI4 55101 

Curt Nelson 

900 Brrmer Tower 
445 M-ta 5-1 
StPaulMN55lOl 

corcy Haucr 
Resident 
Desktop Media Inc 
1 I43 S Bmadway 
Albert Lea MN 56007 

Brad VanLeur 
OrbitCom Inc 
1701 N Louise Ave 
Sioux Falls SD 57107 

4.15 Mh50la S U W  

- Attorney Generals Office-RUD 

Rebaaa B Decwk 
Holland &Hart U P  
8390 E Crrscent plouy Ste 400 
Greenwood Viilage CO 801 11 -2800 

Neil1 MacLeod 

Granite Telecommunications LLC 

QuincyMA 02169 

corporstc Counsel 

234 copeland St 

c- 

Pamela Ricck 

Cheicctel LLC 
BO1 Nicollet Mall Stc 350 
Minneapolis MN 55401 

REgulStory 

Jenny WoodwaKl 
lnteml Sales Supervisor 
Digital Telecommunications hc 
111RiVrrErontSte305 
winona, m 55987 

Dem Molls 
G d M a n a g e r  
Mawstreet Communications LLC 
831 Main St S 
Sa& Centre MN 56378 

David Schomck 
General Manager 
Tekstar Communications Inc 
150 2d st SW 
PemtunMN 56573 

Jennifer Rise 
VAL-ED Joint V ~ N X C  LLP 
702 Main Ave 
M w r b d M N  56560 

Brian Thomas 
Vice President - ReEulsmry 
Time Warner Telecom of Minnesota LLC 
223 Taylor Ave N 
Seattle WA 98109 

Letty S D Friesen 
ATRT Law Dept 
2535 E 40' Ave Rm B E 2 3  
Denver CO 80205-3601 

Jwhua M B o k k  
Swidln Bcrlin LLP 
3000 K S N W  Stc 300 
Washington DC 20007 

Steve M Mihalchtck 
Au 
Office of Adminiirative Hearings 
100 Washington Sq 
MinneaplisMN 55401 
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RECEIVED 
AUG 1 9 2004 

August 18.2004 

Westwn Reg.on 
1875 Lawrence SI 
Denver. co 52232 
30? 2986957 
FAX 3 ~ 3  29eB3or 
weig e’Olga.att.cm 

Via Ovemieht Mail 

Dr. Burl W. Haar 
Executive Secretmy 
Minnesota Public Utilities Commission 
121 East Seventh Place, Suite 350 
St. Paul. MN 55101-2147 

Re: In the .Matter of Negotiated Contracts for the Provision of Switched Access 
Services. Docket No. P-422,5798,5340,5826,437,5643,443,5323,5668. 
466/C-04-235. 

Dear Dr. Haar: 

Enclosed for filing are the original and fifteen copies of AT&T’s Comments, 
Motion to Dismiss and Motion for Summary Judgment in this matter. 

SiRrel y, 

cc: Service List 
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STATE OF MIN3ESOTA 
BEFORE THE MIiYNESOTA PLBLIC LTILITIES COMMISSION 

LeRoy Koppendrayer 
Marshall Johnson 
Kenneth Nickolai 
Phyllis Reha 

Chair 
Commissioner 
Commissioner 
Commissioner 

In the Matter of Negotiated Contracts ) Docket No. P-442,5798,5340,5826 
for Switched Access Services ) 5025,5643,443,5323,5668,466/ 

) C-04-235 

AT&T’S COMMENTS, MOTION TO DISMISS 
AND MOTION FOR SLMMARY JUDGMENT 

AT&T Communications of the Midwest, Inc. (“AT&T”) hereby submits 

Comments regarding the Minnesota Department of Commerce’s *‘Complaint and Request 

for Commission Action” (hereinafter “Complaint”) in the above styled action. AT&T 

submits these comments to demonstrate that the Minnesota Department of Commerce 

(“MDOC” or ”Jkpamnent”) is incorrect on many of the factual and legal assertions it 

makes in its Complaint. Accordingly, when the facts and relevant law are examined in 

proper context, it i s  clear that AT&T should be dismissed from this Complaint as a party. 

However, as further articulated below, AT&T would seek non-party participant status in 

order to protect its legal interests essentially because AT&T has determined that it will 

not be protected by the other parties in this proceeding. 

I. INTRODUCTION 

In the fall of 2003, the Department made a formal request of AT&T to supply 

agreements that ATBrT has with competitive local exchange carriers (“CLEC(s)”) that 

provide. AT&T with access services within the state of Minnesota at other than tariffed 

h 
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rates’. In AT&T’s annual report to the Department for 2002. AT&T had stated that i t  had 

such agreements and had provided a list of the CLEC providers from which it was 

purchasing access services in Minnesota pursuant to those agreements. AT&T fully 

complied with the MDOC Information Requests to produce the agreements. AT&T also 

provided the CLEC providers with which AT&T had entered into the agreements the pre- 

disclosure notice that the agreements required. 

In its Complaint, the Department refers to agreements that AT&T has with six 

CLEC providers of switched access services: Arizona Dialtone (“AD’),  Eschelon 

Telecom (“Eschelon”), Focal Communications Corp. (“Focal”), Integra Telecom 

(“Integra”). McLeod USA Inc. (“McLeod”). and XorthStar Access (“NorthStar”).2 The 

agreements all follow the same basic form, with modifications specific to the business 

relationship between AT&T and the individual CLEC provide-. In the past four years or 

50, AT&T has entered into hundreds of agreements based on the same form with CLEC 

providers of switched access services throughout the United States. AT&T undertook 

this substantial contracting effort because CLECs were charging interexchange carriers 

(“IXC(s)”), including AT&T, exorbitant rates for switched access services.’ Often, both 

’ State of Minnesota Depamncnt of Commerce Uriliry Information Requesf 7 Respme (dated October 17. 
2003): Docket Yumber: Telecommunications Carrier Annual Repon 2W- (hereinafter refened to as 
"information Requests”). 
’Most of the agreements have been in effect for years. The Effective Dates of the agreements are as 
follows: Am agreement: January 21.2003: Exhelon agreement: May 1, ZOOO: Focal agreement: 
December 25.2001: Intega agreement: July I .  2001: McLmd agreement: July 1.2001; andNorthstar 
agreement: September 11,2002. In fact. AT&T had difficulry finding employees with knowledge of the 
agreements, given the considerable passage of time since their negotiation. 

On this point, AT&T is in agreement with the Depamnent which srates. at page 2 of its Complainb that 
“Since [IXCs] are captive cusromers of the local service providers for switched access services. ami the rate 
levels of CLECs receive little regularmy oversight, the switched access rates of CLECs are often higher 
than the switched access r a m  of the incumbent local exchange carrier [“ILEC”]”. 

3 
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the CLEC providers' interstate and intrastate rates (in states that did not have mandated 

access rates) were exorbitant.' 

In the agreements with the six CLEC providers specified above, AT&T is solely 

and exclusively a customer purchasing switched access services and not a provider. 

Each agreement has a section entitled "[CLEC Provider] Regulatory Approvals 

and Tariffs" in which the CLEC provider warranted "that it has and will maintain, at its 

own expense, all regulatory certifications, authorizations, and permits needed to offer the 

Switched Access Service described in this Agreement." AI1 but one of the agreements 

also include language explicitly anticipating the CLEC provider's filing of tariffs; for 

example, '' [CLEC provider] will not file any tariff or tariff revisions that alter the terms 

and conditions, or pricing of switched access as specified in this Agreement,'' unless 

required to do so. 

As discussed in detail in Section II below. the Regulatory Approvals and Tariffs 

section in each of the agreements effectively memorialized an obligation that both panies 

knew belonged and continues to belong only to the CLEC providers; that is. the filing of 

tenns of the CLEC provider's service pursuant to applicable law. Although the 

agreements also contain broad mutual protection for each party's confidential and 

proprietary information, the CJXC providers wouId not have been prohibited from 

adhering to applicable regulatory obligations. if any. 

' It w s  not until the middle of 2001 that the Federal Communications Commission ('FCC") imposed a 
benchmark rate above which most CLECs were not permitted to tariff interstate switched access rates. 
FCC's Sevenrlr R e p n  a d  Order and Funher Notice ofProposed Riclemking re Reform of Access 
Charges Imposed by Competitive Local Exchange Carriers, Dofket 9&262, Released April 27.2001. The 
benchmark rate esrablishcd in that Order is a rate that declined over the post 3 years until now. when the 
rate most CLECs may charge lXCs may be no greater than the rate the competing ILEC would charge the 
IXC. 

3 
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The AZD and Focal agreements included the settlement of formal actions and the 

Eschelon, Integra. McLeod and Northstar agreements included the settlement of informal 

disputes. Thus, AT&T agreed to pay each CLEC no less than a six-  or seven-figure 

settlement amount before any of the individual agreements went into effect. The 

agreements also include comprehensive mutual releases generally of all issues arising or 

that could have arisen as of an agreement’s effective date’. 

Finally, as discussed in greater detail in Section In, NorthStar’s position (as 

articulated by the Department in its Complaint) is correct, at Least as it applies to AT&T: 

Northstar does not have agreements with IXCs to charge untariffed rates for the 

provision of intrastate access services! Among other reasons, because the Northstar 

agreement does not contain intrastate access rates, this Commission does not have 

jurisdiction over that agreement. AT&T provides a few key facts to put the NorthStar 

agmement in context in order to allay any regulatory concerns. See Exhibit A, Affidavit 

of Debbie H. Joyce. 

With these facts in mind, AT&T’s legal analysis will establish that the 

Department’s Complaint, as related to AT&T, is meritless as a matter of law and should 

be dismissed as a matter of law. 

’The Eschelon agreement. the oldest agreement of the six by more than a year. is the sole exception. 
‘See Complaint ai page 12. 

4 
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11. THE DEPARTMENT FAILS TO ESTABLJSH VALID 
CLAI.MS AGAINST AT&T AS A MATTER OF LAW 

As a threshold matter, AT&T submits that the Commission’s seven year-old 

comprehensive access proceeding would be the appropriate forum to address the 

Department‘s policy position on access rather than the instant matter.’ Furthermore. in 

this docket, AT&T is simply the customer in the above-referenced agreements with the 

CLEC providers. Finally, the Department’s summation of why these settlements 

occurred and its perspective on the parties positions,8 besides being extremely 

oversimplified and factually suspect, has no relevance under .Minnesota law as there is an 

actual contract that spells out, in unambiguous terms the intent, terms and conditions of 

the parties’ agreements. We develop these points more fully below. 

In all events, the settlement agreements at issue were the “result of a compromise” 

between the parties and constitute “full and final satisfaction of the dispute.”’ Minnesota 

law is clear that compromise and settlement of a lawsuit is contractual in nature. Ryun Y. 

Ryan. 292 Mnn. 52,55,193.295.297, 193 N.W.2d 295 (1971).’0 The only reasons to 

invalidate a settlement agreemendcontract is because of “mutual mistake, fraud or 

misrepresentation,” Ryan v. Ryan, 292 Minn. 52.55, 193,295,297, 193 N.W.2d 295 

(197l)(emphasis added), Sorenson v. Coast-to-Cwst Stores, Inc.. 353 666,669-70 

(Minn. App. 1984). or if the contracts are illegal. Burnu. Guq, & Sreffen, Ltd. w. Beans, 

541 X.W.2d 354,356 (MN. App. 1995). No such reasons exist in the instant 

circumstance. 

In  rhe Uancr of a Contmission Investigation of lnrmstare Access Charge Rcfonn, Docket No. P999lCI- 7 

98-674. 
‘See Department’s Complaint at p.12-14. 

See e.g. M c h d  Agreement, Department’s Exhibit ML-I a! A.2 and 3. 
Although the Eschelon agrnmnt  does not contain these terns. the result is the same under law. 

9 

IU 
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Because the issues the Department is pursuing relate to the existence and 

interpretation of a contract, this matter must be decided as a matter of law, Knudsen v. 

Transpon Leasing/Contmct, Inc.. 672 N.W.2d 221,223 (MN App. 2004). looking 

exclusively at the four comers of the insmment(s) in question. Id. Accordingly, the 

unsubstantiated assertions in the Department’s Complaint such as: 

1) ‘The switched access agreements appear to have been formed as a means for 
the CLECs to obtain some payment from the inmxchange carrier, which, in 
some cases, refused to pay the tariffed rates of the CLECs.” 

charge lower access rates was the best way to avoid litigation and resume 
some cash flow.”” 

3) “Interexchange Carriers believed the CLECs were taking advantage of their 
captive status with high access ratesn13 

4) “...large interexchange carriers are able to exen market power to receive 
lower switched access rates.”“ 

2) “CLECs felt that resolving their billing dispute by engaging in contracts to 

are irrelevant in the instant dispute (even though AT&T may agree with some of the 

 characterization^)'^ because none of these facts are found in the four comets of the 

settlement agreement. Knirdsen Y. Transport Leasing/Contracr, h c . .  672 N.W.2d 221, 

223 (MN App. 2004). 

Funhermore, as a practical matter, there is extreme peril if this Commission 

decided to look outside the four comers of the settlement agreementkontract, essentially 

reviewing the parties’ positions de novo. For example, as Exhibit B attached 

demonstrates, Eschelon would dispense with the exchange the parties bargained for -- a 

commercial bargain that has lasted and worked for both partiesfor more thanfouryears 

” Complaint at p.12. 
l2 Id. at p.14. 

Id. arp.13. 
” Id. 
AT&T notes that this Commission is looking at these issues in the generic access reform docker which 

has been pending in front of this Commission for seven years. See Docket No. P999lC1-98-674. 

11 

IS 

6 



. . . 
Docket NO. 090538-TP 

AT&T Public Comments (2004) 
Exhibit PKLJ Page 8 of 32 

h 

-- in an attempt to gain more revenue from AT&T in terms of increased retroactive 

access rates where AT&T is wholly without fault. 

A real question exists. furthermore, as to whether this Commission would have 

the power to. or would want to engage in precedent where. it sought to collect past due 

amounts from ATBrT, which is the customer under the Eschelon and the other five 

agreements with the CLEC providers. When the FCC was presented with similar facts. it 

found that it did not have the power to collect past amounts due from a customer. See 

Tel-Cenfml 1‘. United Tel.Co., File No. E-87-59, Memorandum Opinion and Order, 4 

FCC Rcd 8338 (1988) which states: “the complaint procedures make a camer liable to a 

customer for damages that result from the carrier’s unlawful actions or 

omissions. ..However, this Statutory scheme does not constitute the Commission as a 

collection agent for carriers with respect to unpaid tariff charges. In the normal situation 

if the carrier has failed to pay the lawful charges for services or facilities obtained from 

another carrier, the recourse. of the unpaid carrier is an action in contract to compel 

payment.” (Emphasis added.) 

f i  

As expressed above, this Commission should summarily dispose of this 

Complaint as a matter of law because the Department cannot establish that the contmct 

t a m s  are void or voidable. No party, including the Department, has raised that there has 

been mutual mistake. fraud or misrepresentation that would invalidate a contract thus 

permining the Department or any other party to restructure. reinterpret or suppose the 

intent behind a settlement agreement. See e.g.. TNTPropenies. LTD v. Tri-Star 

Developers LCC. 677 N.W.2d 94,98-102 Minn. App. 2004). As such the terms of the 

agreements remain. 
n 
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h More importantly. in looking at the four corners of the settlement agreements at 

issue, no terms make those settlement apxrnents illegal or suggest in any way that 

AT&T violated its Certificate of Authority or any relevant law. In order to establish this 

point, AT&T will compare the specific allegations made by the Department with the 

actual terms of the contract 

A. AT&T as an IXC Customer Had No Obligation Under Minnesota 
Law or Rule to File Tariffs or Assure that Tariffs were Filed 

AT&T. as the customer of access service, had no oblisation to submit tariffs to 

the Commission for services that it bought. That obligation. if it indeed exists. falls 

exclusively on the provider in question. See e.g.. Minn. S r r .  5 237.07. The Department 

fails to acknowledge that AT&T. as the purchaser of access services, is completely 

distinguishable under law from the CLEC provider of service. Without specific citation, 

the Department claims that “Minnesota law q u i r e s  all regulated telephone and 

telecommunication camers, including CLECs and interexchange carriers, to operate in 

accordance with their tariffs and accordance with Commission rules and The 

Department then cites MN Stat. §237.121(a)(3) which states “(a) telephone company or 

telecommunications carrier may not. ..fail to provide a service. product or facility to a 

telephone company or telecommunications carrier in accordance with the applicable 

tariffs, price lists. or contracts and with the Commissions rules and orders.” (Emphasis 

added). As the Commission can see., the statutory responsibility under law falls 

exclusively to the provider of services. The Department further cites Minn. Rule 

7810.8400 which states “(a) telephone company shall keep on file with the depanment its 

tariffs and price lists showing or referencing specific rates, tolIs, rentals. and other 

l6 Complaint at p.9. 

8 
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charges far the services offered by It either alone or jointly and concurrently with orher 

telephone companies.” (Emphasis added). Again, the rule applies to the proifder of 

services. As the very rules that the Depanment relies on are inapplicable to AT&T as a 

customer, AT&T cannot be found to have violated any law or Commission rules in this 

matter. 

Furthermore, the four comers of the settlement agreements in question alone 

(entirely apart from the Department’s extrinsic innuendo), mirror Minnesota Statute and 

Rule requirements by assigning the obligation to file such tariffs and otherwise adhere to 

legal requirements to the CLECs and not AT&T. The relevant sections of the settlement 

agreements all include the following statement: 

[CLEC provider] warrants that it has and will maintain. at 
its own expense, all regulatory certifications, 
authorizadons, and permits needed to offer the Switched 
Access Service described in this Agreement. 

Furthermore. all but one of the agreements include language explicitly anticipating the 

CLEC provider’s filing of tariffs. for example, (the CLEC) “will not file any tariff or 

tariff revisions that alter the terns and conditions or pricing of switched access as 

specified in this Agreement”. In summary, the settlement agreements each specifically 

acknowledge what is clear under Minnesota law: that the obligation is on the provider of 

service to comply with the provisions of Minnesota laws and rules in providing its 

services not the purchaser. Accordingly, AT&T as the purchaser of these services should 

be dismissed from this proceeding as a matter of law. 

9 
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B. AT&T Has Not Violated “Conditions Associated With“ Its Certiflcste 
of Authority 

Unable to establish that AT&T violated any specific Minnesota rule or statute, the 

Department recommends that this Commission find that AT&T (and other KCs) violated 

conditions associated with its certificate of a~thority.’~ 

The Department cites no legal authority for its position that AT&T would have to 

assure that it was purchasing only tariffed services to be in compliance with its certificate 

of authority.” A review of AT&T’s certificate of authority conclusively shows that it 

contains no conditions that prohibit it from a negotiating an access rate. AT&T has 

attached its certificate of authority, which contains no terms about purchasing access 

services as an interexchange provider at set tariffed rates.’” 

To the extent that the Department claims that the violations were not in the acrual 

certificates of authority, but in the conditions associated with the Commission’s October 

15, 1985 Order in Docket No. P442,443,444,421,433/?lA-84-212 such claims are 

factually incorrect. Neither of the Orders cited in the Department’s Complaint contain 

such a condition, nor does the original Order granting AT&T Interexchange authority 

contain any condition related to assuring that AT&T was buying tariffed services. 

c 

Pages 27-28 of the October 15, 1985 Findings of Fact, Conclusions of Law and 
Order listed the ten conditions for expanding AT&T’s certificate to include 
intraLATA toll services. While some conditions concern the rates AT&T may 
charge as a provider, none of the conditions concern “payment of switched access 
services at tariffed rates.” Thus, Item 2 states “AT&TIMW i s  hereby granted an 
extension of its existing certificate of public convenience and necessity in such a 
manner as to authorize it to provide intraLATA telecommunications services to 

‘:See Complaint ai pp. 18-19. 
I’ Insread. as discussed above, the Department cites Minn. Stat. 8237.121(a)(3) and Minn. Rule 7810.8400 
The Department’s proposition of laa  is related to the provider of scrvice, and m AT&T, which is the 
purclurser of services in these agreements. 

See Exhibit C. 
Department’s Campiaint at p.14. 

19 

-3 c 
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customers within Minnesota in addition to its present authority to provide 
interLAT.4 telecommunications subject to all requirements of this order inchdins 
a requirement to submit an annual report of its Minnesota intrastate operations 
and financial results in accordance with the Uniform System of Accounts and as 
specified by the DPS.” Item 5 states “Changes in intrastate toll rates sought by 
any interexchange carrier, including AT&T/MW and NWB, shall be evaluated 
andconsidered in accordance with the provisions of this Order.” Item 6 slates 
“No interexchange canier. including AT&T/MW and hWB. shall implement 
rates or tariffs that deaverage toll rates based on the basis of geographic location 
or that discriminate in the terms and conditions under which services will be made 
available on the basis of geographic location without the express approval of the 
Commission.” 

The November 2,1987 85-582 docket is void of the condition that requires AT&T 
as the purchaser of services to assure that rates that are paid are tariffed. See 
Ordering paragraphs 1 through 28 on pages 58 through 63. 

Finally the Order Granting Certificate of Public Convenience and Necessity in 
Docket P-MUM-83-640 issued on December 23, 1983 which grants AT&T’s 
certificate of Public Convenience and Necessity to provide the intrastate, 
interLATA toll service contains no condition on paying tariffed rates. See Order 
at page 3 for the six ordering paragraphs. 

Furthermore, even if AT&T’s certificate of authority contained Terms requiring 
f i  

AT&T to tariff terms as apurchaser of access services, as discussed in Section II. A. 

above. there are specific terms in each of the agreements that addressed each C E C  

provider’s responsibility to obtain ”all regulatory certifications, authorizations. and 

permits needed to offer these switched access services.” Accordingly, the four comers of 

the settlement agreements acknowledged the responsibility to comply with regulatory 

quirements, and just as Minnesota Statutes and Rules do, place that responsibility on 

the CLEC provider of services to comply with any tariffing requirements, not the IXC 

purchaser. 

Finally even if the statute, rules, certificates of authority, and relevant settlement 

agreements were not unanimous that customers of services have no responsibility to file 

tariffs. as a policy matter, it would be inappropriate to impose on customers any 

obligation to assure that the bargained-for rate of services that they were buying were m 

11 
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properly tariffed by the provider of those services?’ Quite simply, it would turn the 

customers’ simple purchase decision into a decision about the regulatory compliance of 

the provider. 

In sum, AT&T did not violate any conditions associated with its certificate of 

authority. 

C. The Settlement Agreements in Question Did Not Contain 
Discrimhatory Non-Disclosure Terms 

The Department claims that “(t)he confidentiality clauses in [the] agreements [in 

question] prevented regulatory agencies such as the Department and the Commission 

from reviewing the agreements for compliance with Minnesota law and the 

Commission’s rules and Orders.” Such a position is not supported by the only relevant 

evidence: the four comers of the settlement agreements themselves. 

Confidentiality provisions are commonplace in settlement agreements and 

adjudicative bodies should take proper steps to safeguard the confidential nature of 

settlement terms. See e.g.. In re: LTvptophan Cases, 518 K.W.Zd 616,622 (.MN App. 

1994). As such, there is nothing wrong with the parties making the settlement terms 

confidential as long as there were provisions that would allow the parties to meet the 

various regulatory and legal requirements, if applicable. The relevant provisions of the 

AZD, Focal, Integra, and KorthStar agreements contain the following language: 

For purposes of this agreement, “Proprietary Information” 
means information that is marked or otherwise specifically 
identified in writing as proprietary, confidential or trade 
secret. F’mprietary Information includes, but is not limited 
to, this Agreement, the payments to [CLEC Provider] by 

” AT&T notes that the Jkparrmenr did not take this position in the Qwest Secret Deals case where the 
responsibility 10 file agreements pursuant to 42 U.S.C. 252 was far more snaighrforwsrd. The Department 
filed a complaint against the seller of such szrvices. Qwest. and not against the purchasers including 
Eschelon and McLeod. 

12 
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AT&T and volume of traffic between the parties. 
Notwithstanding the forgoing, either party may advise a 
state or federal regulatory body, including without 
limitation the FCC. that it has reached a resolution of the 
Dispute, although neither party may disclose the terms of 
the Agreement except as expressly provided for elsewhere 
in this Agreement. 
Each party will hold in confidence Proprietary Information 
disclosed by the other party except if it ( I )  was previously 
known by the receiving party free from any obfgation to 
keep it confidential, (2) is independently developed by the 
receiving party, (3) becomes publicly available, or (4) is 
disclosed to the receiving party by a third party without 
breach of any confidentiality obligation. 
If either party is compelled to disclose Proprietary 
Information in judicial or administrative proceedings, such 
party will give the other party the oppottunity, in advance 
of such disclosure, to seek protective arrangements and will 
cooperate with the other party in that regard.” 

The Eschelon and McLecd agreements contain the foregoing language (except for 

f l  a sentence frum the first paragraph)*’, as follows: “Sotwithstanding the forgoing, either 

party may advise a state or federal regulatory body, including without limitation the FCC. 

that it has reached a resolution of the Dispute, although neither party may disclose the 

terms of the Agreement except as expressly provided for elsewhere in this Agreement.” 

As discussed above, the Regulatory Approvals and Tarjffs Section in each of the 

agreements -in which the CLEC providen warranted that they have “and will 

maintain.. .all regulatory certifications, authorizations, and permits necessary to offer the 

Switched Access Service” described in each agreement” -- effectively memorialized an 

obligation belonging to the CLEC providers: the filing of terms of each CLEC provider’s 

Department’s Exhibit AD-3 at B l l .  21 

I’ The Eschelon agreement also contains some terms in the section on confidentiality and proprietary 
information relating to the treatment of such information in the event that Eschelon becomes a publicly. 
held company or undergoes a ”private placemmt or other financial arrangement”, which are not relevant 
here. 

See e.8.. id.. at 83. - 24 
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service pursuant to applicable law. Accordingly, AT&T would have no reason to assume 

that the CLEC providers would not have either tariffed the rates or more likely sought 

special pricing consideration. The provisions in the apements =garding the treatment 

of confidential and proprietary information would not have stood in the way of the CLEC 

providers' compliance with those obligations. AT&T's responses to the Department's 

Information Requests demonstrate how the provision related to the treatment of 

confidential and proprietary information operate (See Statement of Facts). Quite simply, 

AT&T merely first notified the CJEC providers that AT&T intended to produce the 

agreements in response to the Information Requests, and then AT&T produced the 

 agreement^'^. Furthermore, four of the agreements contain the statement that each party 

"may disclose the terms of this Agreement . . . as expressly provided for elsewhere in this 

Agteement". To the extent, then, that the CLEC providers have or had obligations to file 

terms of their agreements with state regulatory bodies. the Regulatory Approvals and 

Tariffs section of each agreement provides a permitted exception to the general 

prohibition against disclosure of confidential and proprietary information. Thus, if the 

CLECs believed the access rates needed to be tariffed or otherwise reviewed, they simply 

needed to "give [AT&T] the opportunity in the advance of such disclosure, to seek 

prorective agreements"26 and then tariff the terms. That notification process was 

precisely what AT&T engaged in, without objection of the CLECs, in an extremely 

We note that all of the ageemens contain the language stating that 'If either party is compelled IO 
disclose Proprietary Information in judicial or administrative proceedings. such party will give the other 
party the opportunity. in advance of such disclosure. to seek protective arrangemnts and will cooperate 
with the other party in that regard." 

15 

See e.&. Dcpartmcnt's Exhibit AD-3 at BI I(c). 26 

14 



Docket No. 090538-TP 
AT&T Public Comments (2004) 

Exhibit PKL-5 Page 16 of 32 

27 straightforward manner. 

The Department also argues that the AT&T/CLEC negotiated agreements 

“foreclosed the possibility that other interexchange camers would receive the rates or 

terms available to ATiBT, MCI WorldCom, Sprint and Global Crossing [and that the] 

impact on the marketplace is that the interexchange carrier with an agreement has an 

unfair competitive advantage over other interexchange carriers.”” The Department offers 

no facts to support these vague, conclusoty allegations, and the Commission should 

wholly disregard them. 

Furthermore, if the Department seeks to rely on language in certain agreements 

stating that (the CLEC) ”will not file any tariff or tariff revisions that alter the terms and 

conditions or pricing of this agreement,”” such language merely requires the CLEC not 

to alter the terms of the agreement rhruugh a tariff. It does not preclude other MCs from 

receiving the same terms and conditions that AT&T received; rather it simply ensures 

that the CLEC will not undermine the mutual a,pemenr. through unilateral use of the 

tariffing process. 

- 

Again, in looking at the four comers of the documents in question, there is no 

language that suggests discriminatory non-disclosure terms. Accordingly. the 

Department’s claim that “@)he confidentiality clauses in these agreements prevented 

regulatory agencies such as the Department and the Commission from reviewing the 

apements for compliance with Minnesota law and the Commission’s rules and Orders, 

’? Furthermore. in reviewing the terms of the agreements in question. it is debatable if the access rates that 
AT&T was paying IO the CLECs were even confidential as the terms regarding confidenriality did not 
specifically include the pricing. See e.g.. Exliibif AD-3 at B1 I(A) indicating proprietary information 
includes. but is not limited to. this Agreement. the payments to (the CLEC) by AT&T and Ihe volume of 
traffic between the parties. 
 ompl plaint at p.12. 

See Department’s Exhibit AD-3 at 3. P 29 
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and foreclosed the possibility that other interexchange carriers would receive the rates or 

terms available to AT&T.. ..s’3a is groundless. 

In summary. there were no terms in any of the agreements that violated Minnesota 

law and this Commission should dismiss AT&T from this proceeding as a matter of law. 

111. THE COMMISSION SHOULD DISMISS THE SORTHSTAR 
PIU CLAlM OX GRANT AT&T SUMMARY JLDCMENT 

Without any discussion or 1egaI analysis. the Department seeks to have this 

Commission “(9ind that the percentage interstate use in the agreement between 

Northstar Access and AT&T should be the percentage used prior to entry into the 

contract, since the intent of the change is to evade interstate access  charge^."^' As 

established below, the issue of what percentage of interstate usage (“PIU”) factor is 

appropriate is determined by application of the federal tariff; thus, this question is not 

properly before this Commission. In all events. even if this matter were properly before 

this Commission. as established below. the Department brings forward no evidence for 

the claim that the parties’ “intent” in using a 100% PIU was to “evade interstate access 

charges”. In fact, all evidence is contrary to that proposition. For those reasons, 

summary judgment would be appropriate 

r‘. 

Summary judgment is appropriate when the pleadings. affidavits, and other 

documents before the court show that there is no genuine issue of material fact and 

judgment is appropriate as a matter of law. Jorgensen v. Knudson, 662 X W 2 d  893,897 

(Minn. 2003); Mon-Ray v. Granite Re, Inc. 677 N.W.2d 434.439 (MK App. 2004). As 

discussed in greater detail below, based on the sworn affidavits of both Northstar and 

30 Department‘s Complaint at p. I?. 
“ Department‘s Complaint at p.15. P 
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h 

AT&T witnesses, the Department cannot bring forward any genuine issue of material 

fact, and based on PCC rules and case law. summary judgment is appropriate as a matter 

of I aw . 
As discussed in the affidavit of Debbie H. Joyce, as corroborated by Northstar 

witnesses. the parties believed that the majority of the traffic exchanged was interstate but 

could not determine the exact amount of traffic being transported. Accordingly. the 

parties applied a factor of 100% PIC. 32 Because the Department was not part of the 

negotiations, it would not be able to pmvide contradictory material facts. Accordingly, 

because the Department cannot establish that there is a de niiizimis amount of interstate 

traffic traveling over the trunks at issue. the traffic is interstate in nature, affording 

jurisdiction exclusively to the Federal Communications Commission. and requiring 

judgment in favor of the parties' agreement to be entered as a matter of law. 

This Commission is well aware of the US.  District Court's decision in Qwpest v. 

Scort. 2003 WL 79054 (D.Minn.) (attached) which addresses the FCC's 10% Rule of dual 

jurisdiction. The Court accurately articulates the FCC's 10% Rule as follows: 

The FCC had .... assigned all lines with even a de minimums amount 
of interstate traffic "to interstate jurisdiction," such that parties could 
avoid the state tariff by including even a tiny proportion of interstate 
communications on these circuits. In the Mutter of GTE Operaring 
Cos., 13 F.C.C.R. 22,466 125 (1998) ("10% Order"): In the Matler 
of MTS and WATS Marker Structure Amendment of Pan 36 of rhe 
Conmission s Rules and Establishmenr of a Joint Board, 4 F.C.C.R. 
1352 89 1,30 (1989 )adopted by 10% Order F8,9. The FCC adopted 
the 10% allocation rule to allow states to retain control over 
intrastate lines carrying small amounts of interstate transmissions. 
See 10% Orderp2. The FCC concluded that permitting intrastate 
circuits with 10% or less interstate traffic to be tariffed at the state 
level would accord "proper recognition (to) slaw regulatory interests. 
Id. '87. Thus, the FCC concluded "that the (10% Rule) separations 

"See Exhibit A: Affidavit of Debbie H. Joyce. See a h ,  Initial Comments of NonhStar. 
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procedure properly reflect the dual jurisdictional regulatory structure 
of the Act. Id. 

@%est Corporalion 17. Scotr, 2003 WL 79054 (D.Minn.) at p.2. 

As the aftidavits disclose, the parties reasonably believed that 92% of the 

traffic was interstate in nature, thus making interstate rates applicable to all 

switched access traffic under the agreement. Accordingly. because the 

Department cannot establish that there was 10% or less interstate traffic being 

routed, judgment must be afforded to AT&T as a matter of law on the 

Department’s claim. 

IV. EOUITABLE AND POLICY CONSIDERATIONS 

Even if there were not a compelling legal basis to dismiss AT&T from this matter, 

there are numerous equitable and policy considerations that this Commission should take 

into consideration while determining how to address this matter. 

P 

A. Fairness and Consistency 

As AT&T expressed to the De~artment,)~ it is puzzled by the inconsistencies of 

the Department’s position in different fora: it did not complain about the consumer of 

services in one docket (specifically the Minnesota Qwest Secret Deals Complaint 

(Docket KO. P-421/C-02-197) in which the Department filed a Complaint against the 

provider of services, Qwest. but here it is seeking remedies against both the seller and 

purchaser of services. This is especially true when in this docket, the agreements contain 

an express warranty from the seller of those services to the buyer that the seller would 

comply with any regulatory requirements. Such regulatory warranties were certainly not 

AT&T notes. that as expressed in Section I above. its discussion with the Minnesota Department of 33 - Commerce was perfunctory with no discussion about the actual terms of t k  agrecrnents. 

18 
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included in the Secret Deals Complaint. Regardless, taking enforcement action against 

the purchaser of services, especially when there is an express warranty from the seller of 

regulatory compliance, would have serious chilling effect on the purchase of 

telecommunications services in Minnesota and is unprecedented under law. 

B. Ramifications of Action 

The Department suggests that this Commission redefine and invalidate legal 

agreements that were entered into by two willing parties. For example, the Department 

wishes that this Commission “Qind that the percentage interstate usage in the agreement 

between Northstar Access and AT&T should be the percentage used prior to entry into 

the ~ o n t t a c t . ” ~ ~  

AT&T respectfully suggests that this Commission will commit regulatory overkill 

if it begins to second guess P N  factor declarations and other mutually agreed to terms in 

a contract. 

r. 

More importantly, by reformulating contracts, this Commission would actually be 

rewarding the non-compliont pow: the provider of services to which any tariff- 

obligation belongs. For example, as shown by Exhibit B, Eschelon Telecom, Inc. has 

notified AT&T that “it may be required to begin charging AT&T the standard tariffed 

rates for switched access services in Minnesota as of June 16,2004, the date the 

Complaint was filed. Furthermore, Eschelon may seek to adjust previous bills so as to 

charge AT&T the standard Minnesota tariffed access rate for all previous applicable 

billing periods.” 35 As one can see, Eschelon has every reason to seek such an inequitable 

windfall in response to the alIegation of failing to file tariffs for services. It is for that 

Complaint ai p.15 
See Exhibit B. 

Y 

M 
c- 

19 



Docket No. 090538-TP 
AT&T Public Comments (2004) 

Exhibit PKL-5 Page 21 of 32 

h 

reason that AT&T would seek to continue participating in this case as a participant to 

protect its interests against parties like Eschelon, unless this Commission dismisses 

AT&T from this matter and orders that there be no recourse against AT&T. 

C. X e d  for Complete Investigation 

If the Commission decides to go forward in this matter, AT&T notes that the 

Department investigation was far from complete. As the Department indicated, its 

investigation began when AT&T was the only party who voluntarily disclosed and 

provided the existence of  agreement^.'^ The Department complains that some parties 

have been evasive in their answers, while others have failed to respond.37 Because the 

Department only relied upon the agreements and other information that were voluntarily 

provided by AT&T and some of the CLEC providers and IXCs before filing its 

complaint, this Commission has  an extremely incomplete picture of the issue, because 

neither the Department nor the Commission have reviewed the plethora of agreements 

that exist in .Minnesota which contain access terms. 

c 

If the Commission is interested in pmeeding, AT&T would suggest a complete 

investigation of industry practices including Department investigation and disclosure of 

how many access agreements with similar terms exist, the terms of such agreements. if 

other access agreements not yet disclosed contain material differences. PIU factors 

contained in every agreement filed in Minnesota. and ILEC access agreement differences. 

"Cornplaint at p.2 
Complaint at p.2-3. AT&T notes that that the Depanmenr did not name the panies who failed to answer 

the Department's information requests. Accordingly. the Department only pursued violations on those who 
voluntarily provided informtion. Again. questions of equity arc presented with respect to AT&T, which 
not only did not have an obligation to file. or assure that the CLEC pmvidm filed. information about the 
terms of the agreements. but also fully complied with the Department's requests and its contractual 
obligations towards thc CLEC providers. 

37 

f l  
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Otherwise. the Commission would be acting on this matter without complete disclosure 

of industry practices and the effect on any purchaser of services. 

V. LEGAL RESERVATION OF RIGHTS 

AT&T notes that this Commission sought comments on this matter and 

accordingly. provides the facts and law necessary to demonstrate to the Commission that 

all claims against AT&T should either be dismissed as a matter of law, or AT&T should 

be granted summary judgment. AT&T reserves its rights to present additional evidence 

or pursue additional legal remedies afforded to it by law if it is not dismissed fmm this 

Complaint. For example, AT&T believes that there are additional reasons why this 

Commission does not have jurisdiction over this matter: all six of the apements contain 

a choice of law provision. with only one agreement - Eschelon’s -- providing for the 

application of Minnesota law to “all substantive matten pertaining to the interpretation 

and enforcement of the terms of th[e] Agreement”38 AT&T will address this and other 

legal issues in due course, if required. 

VI. CONCLUSION 

For the foregoing reasons, AT&T requests that this Commission dismiss it from 

the Complaint as to the Department’s allegation that it failed to adhere to conditions 

associated with its certificate of authority and grant summary judgment to it regarding the 

Department’s allegation that the PIU factor should be changed in the Northstar 

agreement. AT&T also notes that there are numerous equitable considerations in play 

that would weigh against moving forward on this Complaint. Finally, AT&T reserves the 

right to pursue all remedies available to it against any party as allowed by law. 

38 

York law to apply. 
The AZQ agreement provides for Arizona law to apply. while the orher four agreements provide for New 
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Respectfully submitted on August 19.2004. 

AT&T COMMUNICATIONS 
OF THE IMIDWEST, ISC. 

E 

Steven H. Weigler 
AT&T Law Dept. 
1875 Lawrence St., Suite 1575 
Denver, CO 80202 
303-298-6957 
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Exhibit A 

STATE OF .MIN.YESOTA 
BEFORE THE MINYESOTA PVBLIC CTIUTIES COMMISSIOX 

LeRoy Koppendrayer 
Marshall Johnson 
Kenneth Xckolai 
Phyllis Reha 

Chair 
Commissioner 
Commissioner 
Commissioner 

In the Matter of Yegotiated Contracts 
for Switched Access Services 1 5025,5643,443.5323.5668.466f 

) Docket So. P441,5798, 5340,5826 

) C-04-235 

AFFIDAVIT OF DEBBIE H JOYCE 

I. Debbie H. Joyce, being first duly sworn depose and state as follows: 

1. I am currently employed by AT&T Corp. (;'AT&T") as a Business Developer. I 
have been in this position since 1999. 

2. I negotiated the Settlement and Switched Access Agreement between AT&T and 
Northstar Access, LLC ("SortbStai'), effective date September 11, 2002 
rAgreement"); on behalf of AT&T 

3.  I submit this Midavit in support of AT&T's Comments in the abovecaprioned 
proceeding, which I understand involves the Agreement. 

4. AT&T has direct trunks in Minnesota with a SorthStar affiliate and decided to 
use those trunks for the switched access traffic that it would be sending to 
XorthStar for termination in Minnesota. 

5 .  AI the time the parties entered into the Ayeement, like many telecommunications 
companies trying to achieve efficiencies. the ICo;oahStar affiliate did not break out 
actual percentages of usage over such trunks, but instead applied a set percentage 
to all traffic: 92% interstate usage C'PIU"); 8% intrastate usage. 

6. KorthStar was thus unable to determine the jurisdiction of the traffic that AT&T 
sent to Northstar over those trunks: although KorthStar believed that the majority 
of the traffic was interstate. 

7. Because of the difficulties in determining jurisdiction and the likelihood that the 
traffic was mostly interstate, Northstar infornied AT&T that it preferred to apply 
a factor of 100% Pn'. 

I 
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8. In addition to the reasons listed above. SorthStar stated that a loo?’~ PTU would 
siniplify its billing process. therefore the parties did not pursue discussions 
regarding intrastate rates at the time the Agreement was negotiated. 

9. In the Spring of this year, the parties have had discussions in which KorthStar has 
informed AT&T that it may soon be able to determine the jurisdiction of traffic 
and. if so. AT&T has indicated its willingness to revisit the PIU factor and. 
consequently; reasonable intrastaxe switched access rates. 

Dated August 2004 

X L b  
Debbie W c e  

STATE OF GEORGIA ) 
)ss. 

COUKTY OF COBB ) 

P 

Subscribed and sworn to before me 
t h i s e  day of August, 2004. 
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Via Airborne Erpress Mail '. 

Robwt P. Handal, h. 
AT&T h r p .  
900 Route 202/206 North-Room 2A109 
Bedminster,NIO7921-0752 

Re: Switched Access Service Agreement - Minnesota 

TXs is to ~ t i f y  AT&T that the Minnesota Department of Commerce has filed a 
complaint with the MinnesotaPublic Utilities Commission in Docket No. P442,5798, 
53~~826,437,5643,4,5323,5668,466/C-0435, in which it alleges that several carriers, 
including Eschelon Telemm of Minnesota, Inc. have violated state law by not charging AT&T 
Communicatious of the Midwest, Inc. the filed tariffed rate for switched access sexvices in 
Minnesota. The Deparhnent also alleges that AT&T and others violated conditions of their 
cdficates of authority by failing to pay switched access services at tariffed rates. 

While Eschelon disagns with the allegations of the Department of Commerce as to 
P Eschelon and intends to dispute them, Eschelon is giving AT&T notice pursuant to Scctioo 8 of 

the Switched Access Service Agreement that it may be required to be& charging AT&T the 
standard tariffed rates for switched access services in Minnesota as of June 16,2004, the date the 
complaint was filed. Futhmare, Eschelon may also be required to adjust previous bills so as to 
charge AT&T the standard Minaesota tariffed rate for all previous applicable billing periods 
under the Agreement. 

Department has odered Eschclon to take any action at this time. 
However, we wanted to give AT&T notice of the possibility of a regulatory order that would 
require such actions. 

Eschelon is not implementing these changes at this time since it does not appear that the 

Please contact me if you have any questions about Eschelon's position in this matter. 

h 

Senior Attorney 
Eschelon Telecom, Inc. 
612.436.6249 (dinct) 
612.436.6349 (fax) 
ddahlrn@eschelon.com 

~,d Steve weider 

730 tieold Avenue h l h  - SUHC 1zW - .Wm~UpOl!f+ MN 55402 * Volee (612) 3764400 - F d m i l e  (612) 37W11 
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B E f W  THE MlUUESOTl PUBLIC UTILITIES COtlUSSloW 

P 

tmmtsrjonir Rager L. Rnron 
Cynthia A. U i t l fnsk l  Conisrioner 
L i l l i a n  Harren-Luenber+y Cmmissioncr 

'. 

I 
' I n  the Matter of the Application , 

O f  *n C9.*mlcatlons of the 
Hidmst, Inc. for Authority t o  . 

, Engage i n  the Constrt ion. 
Operation. o r  Extension of 

, T e l c c ~ i c i t l O n s  Systems and .. 
Servicos within the State o f  
Nlnnessota. 

I 

W C K n  NO. P-44Z/N-S3-640 ' 
ORDER GluNlIllG CERTIFICATE 
OF PUBLIC COHYENlEYCE 
AWD,HCCESSITI 

Procedural H l t t a y  

Oil  October 25. ,1983. ATIT Comnlc1tia.% o f  the Wlhnst. Im. 
I A T O M i i  o r  the f l l e d  a NquwSt 4 t h  Ulr Wlnnesota Public U l i l t i e r  
C o l l i s i o n  Ithe tomisslonl for a Cwrtiftcate o f  PubIlc Convenience and 
Yycssiw ICertlf icatel t o  enmoc I n  the constructlan. OocMt fon  c+r cxtcnrlan 

Mlnn. stat. S 237.16. fLDd. 4 (19821. ATimU IS an Iwa coipbntion and f s  
C U W W I t l Y  a WhllY-oWd subsi6~mry O f  Ilorthmtem Bel l  TejeplIVne CoRpatly 
[HUB). I t  I f  m M p d  by i t s  nun off icers and d l m t w r .  

This matter arises out o f  the Hodiflad FItUl Judgwnt W J I  Order I n  
Unlted Status of Arer ica  v. *stern Elecwlc Carporation; 1s. and Imrrican 

and teclinical Infonatlon t o  p u n l t  WWE t o  perform exchange telecam~u~ications 
and U c h l  e access functions. 
hT6TT/HY r% separately cmduct +nterexchange switchlw and trrnsmlssion 
servlce. using certaln fec<lit les. uquipnent, etc.. presently onned i n  the 
name o f  WE. The CO 
( t o l l )  telepbne s*mys In  Mmsota .  lcua. North mkote. Swth Dakota and 
Wbraska. 
and staff t n  thu f1vc jurisddtctlons uhem i t  operates. 

i t s  financial stmngtli rill reflect the resources o f  i t s  pannt organization. 
In t l i ls  request for a Certlflcate, t h e  C n p a n y  i s  asking for authoritr t o  
rovide the intrastate. interUTA t o l l  service fo r  telephone users within 

!ilnnesoti t o  be divested by HUB on Januay 1, 19W, and authorlw t o  
"Lnspondl *ere appropriate i n  the future t o  thm demands and opportunltks of 
ilkrea5ed c m e t l t i o n  i n  the telecmunlcations narkutplace which i t  faces 
f r o m  oUler imenxchange carr iers,  msellerr and connrn carriers.' 

under the &I, beginning on JiWary 1, 1984, 

ny w i l l  provide lntnsute,interlATA long distance 

It w i l l  have I t s  headquarters i n  Onaha, lkbraska 1s well as off lcer 

Wnerfhlp of AT&T/MY i s  t o  be tnnsfurred to  A W i  on JIWY 1. !9W; 

The n w s  and addresses of  the Cmpany's Board of  Directors am: 

M. lanenbaun 295 North k p l u  Avenue 
Basting Rldge. N.J. 07920 

0. H. wnor 

A. A. Green 

R t .  202/206 
Mdminster. U.J. 07921 

295 N o r t h  Maple Avenue 
a.rr,ng hIa9C, h.J. U132" 

3. E. Wrrlnpton 295 Wrth Maaplw Avenue 
Batkinp Ridge. N.J. a m a  

nedminster. N.J. 07921 
R. Y. Kleinurt n t .  202/206 

k. c. P a r t o l l  295 North Maple Avenue 
Basking Ridge, N . J .  07920 

P 
5 .  I?. u i l l coxm 295 Horn Maple Avenue 

Bal l ing  Ridge, N.J. 07Y20 

- 1 -  
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The nalllcs. addresses and p i m e  nmbws of the Conpony's prcsent 
o f f fcers  are: 

J. A. B lawurd ,  t l l  
President 
811 wtn. ?.O.Box 141B 
R w a  1200 
thnsar C i t y ,  Missouri 64141 
81 6-391 -31 31 

Y. E. Hctl intock 
Vlce President & 6enenl Counsel 
hT&T 
1 5.  kcke r .  11th Floor 
Chtca 0 ,  I l l i n o i s  6 W  
312-582-5102 

W. A. Garret t '  
Vice Presidant. Marketing 
A R T  Long Lines 
10 5 .  tanal St. ,  26th Floor 
Chica 0. I l l (no1s 60W 
3iz-a95-3000 

J .  0 .  Reed 
Vice President 
External AffaiPs 
1 South Uscier. 11th noor 
Chicago. I l l i n o i s  60606 
312-592-5100 

P. H. HcHale 
Vlce President 
Regulatory Relations 
10825 01 d Mil I Road 
maha, Nebraska 68154 

w. H. mmnf Jr. 

402491 -2001 

07960 
I 

W r r i s t w n ,  Hew Jersey 
201 -326-3760 

i 

h. 6. Malton 
Assistant Secretam 
AT61 Long Lines 
Behinster.  Hcw Jersey 07921 
201 -2 34-6324 

A. J. Batson 
Assistdnt SeCmtary 
195 Broadway 
Wew Yurt. Hew York 10007 
212-393-3021 

C. J. Gustafson 
Aaslstant Y c r e t a y  
340 Ht. Kemble Avenue 
b r r i r t w n ,  New Jersey 07690 
201 -326-2610 

P. L .  s te imyer  
Comptroller 
1314 Dou9las.0n-the-Mall 
13th n o o r  
Wlaha. Nebraska Gal02 
402-633-7776 

on December 14. 1983. the Minnesota Department of Public Servlce 
IDPS) f i l e d  cements t o  tlc Cmpany's nques t  for  a Cert i f icate. The DPS 
a l l w e d  t h a t  i f  t i l e  Company deslred a Cer t i f l ca te  p r l o r  t o  January 1, 1984, i t  
must f f l e  L Jolnt pe t i t i on  wl th H I B  f o r  CDmRirsion approval o f  the 
purChase/transfer o f  UUB property t o  AT&TIW pursuant t o  Nlnn. Stat. I 237.23 
(1982). Furthemore the  DPS rrglrcd t i t a t  if ATbTM's request for a 
c e r t i f i c a t e  were denied, the intrastate. interLATA t o l l  services would be 
transferred t o  the CM ny on January 1. 1984 by operation of law pursuattt t o  
t l ie WJ. f i e  ~ P s  fur& claimed tha t  the Cer t i f i ca te  belng requested wds 
overly broad. 

Tile Company's Reply dated December 9. 1983 denfed the allegations 
Contained i n  me LIPS c m n t s .  

On Crcember 20. 1983. the Comlrsion m e t  t o  conside: AT&T/HU'r 
:p l icat ion fur 0 Certi t fcate. a s e d  Upon the Informatlon contained i n  the 

r lp l :cwon, supportlrg docwnts. map and f i ler .  the Comlssion made the 
fo1 lowing flndlngs: 

f INDINGS 

i .  
* a l l  sc-vlce: brginn5ng January 1. 1984. 

That tile MFJ requires NdB t o  discontlnue performing intrastate, (nterCAT9i 

2. Tnat publ ic convenience and necessity requires t h a t  telephone users wi th in  
HInrmOta cmt inuc  t o  have intrastate.  lnterLATA t o l l  services available t o  
tnem. 

- 2 .  
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3. 
approval of  the transfer af assets nuessoy f o r  perforning in t rastate.  
Intrr lATA to1 1 wrv ice t .  As a successor cmnpaIly t o  sorUnnstern Bel 1, AT~T/MY 
w i l l  perfonn intrastate, I n t f i A T A  t o l l  smites, The tolyany w i l l  p w i d e  
telephone services of the same qual i ty  nod, i n i t ia l l y  a t  the same rate levels 
t h a t  have been authorized for nu?.. 

T h a t  ATJTIIIY llds a g m d  t o  ri le  a jo int  p e t i t i o n  with WU for Conmission 

4. That tile standards for  author i r inp a Certif icate set  for th  i n  lllnn. S t a t .  
I 237.16, rubd. 4 119821 nave been met. 

5. ?hat the COlmiSSion'finds that  the broader author l ty requested I n  the 
Company's p e t i t i o n  w l l l  be bet ter  addressed a t  ,a l a t e r  date. 

IT IS THEHEFORE ORDERED: 

OROER 

1. ATITMY i s  granted a t c r t f f i ca te  o f  Public Convenience and IRcessity t o  
PrOVldc the intrastate, + n t e ~ t A T A  t o l l  renice f o r  telephone users WlUlin 
Ninnesota as a successor cmprny t o  WrUnrestern Bel l  on January 1, 1%4. The 
towny shall provide t e l e  me serrlccs o f  the SME quality and. I n i t i a l l y  a t  
the s a e  r a t e  levels U n t  I? ave been authorized fo r  NYB. 
2. The g r a n t i w  of thls Cert i f icate i s  contingent u on the W i n  by NUB and 
ATATMU of a j o i n t  pe t i t i on  pursuant t o  njnn. Stat. P 237.23 [I~S!)  f o r  the 
Cornairsion's approval of the transfer of assets frow NUB t o  ATkT/MU pursuant 
t o  Ute federal ly mandated divest i ture.  

3. A T & T ~ U  shill operate i n  confomatxe wi th  Winn. Stat .  th. 237 11982) and 
a l l  other appl ic lb le  Minnesota Statutes. 

4. ATATMU shall operate i n  conforname wi th  a l l  applicable Rules of the 
Pubtic U t i l i t i e s  Cutmission, including Winn. Rep. PSC 170 - 219. 

5. Other suthor l ty requested i n  the Company's p e t i t i o n  v l l l  be addressed a t  a 
l a t e r  date. 

6. This Order shal l  b e c m  ef fect ive imediataly. 

- 

Br ORDER OF THE GWI~ISSIOH 

Executive Secretary 

SERVICE OATE: DEC2Y 1983 
( S E A L  1 

RDI :RC:SJ 

- 3 -  
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Provision of Switched Access Services 

STATE OF MNNESOTA 
BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

5643,443,5323,5668,466IC-04-235 

k R o y  Koppendrayer 
Marshall Johnson 
Kenneth Nickolai 
Phyllis Reha 

Chair 
Commissioner 
Commi ssioner 
Commissioner 

AFFIDAVIT OF SERVICE 

STATE OF COLORADO ) 

COUNTY OF DEhVER ) 

Janet Keller, being first duly sworn. deposes and says that on the lgth day of August, 
2004, she served AT&T's Comments, Motion to Dismiss and Motion for Summary 
Judgment to the attached service list by U.S. Mail and/or overnight delivery service. 

)ss. 

Subscribed and sworn to before me 
this 18" day of August. 2004. 

f L Q d d  
Notary Public 

My Commission Expires: I=/@& 
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