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Eric Fryson 

From: Garcia, Nicki [NGarcia@gunster.com] 

Sent: Friday, September 14, 20123:51 PM 

To: Filings@psc.state.f1.us 

Cc: Lee Eng Tan; Jessica Miller; Feil, Matthew; 'Greg.Diamond@leveI3.com'; 
'davidd@budgetprepay.com'; 'dbailey@bullseyetelecom.com'; 'pfoley@corp.earthlink.com'; 
'Ihaag@ernestgroup.com'; 'asolar@f1atel.net'; 'rcurrier@granitenet.com'; 
'AKlein@kleinlawPLLC.com'; 'azoracki@kleinlawpllc.com'; 'Adam.Sherr@qwest.com'; 
'marsha@reuphlaw.com'; 'Susan.masterton@centurylink.com'; 'Carolyn.Ridley@twtelecom.com'; 
'Rebecca.edmonston@verizon.com'; Beth Salak; 'Edward.Krachmer@windstream.com'; 
'de.oroark@verizon.com'; 'Bettye.j.willis@windstream.com'; 'acgold@acgoldlaw.com'; 
'Richard.b.severy@verizon.com'; 'david@navtel.com' 

Subject: Electronic Filing - Docket No. 090538-TP 

Attachments: 090538-Jt Prehearing Statement-pdf 

Attached is an electronic filing for the above-referenced docket. If you have any questions, please 
contact Matt Feil at the number below. Thank you. 

Person Responsible for Filing: 

Matthew Feil 
Gunster Law Firm 
215 South Monroe Street, Suite 601 
Tallahassee, FL 32301 
Direct: 850-521-1708 
Main: 850-521-1980 
mfeil@gunster.com 

Docket Name and Number: Docket No. 090538-TP - Amended Complaint of Qwest Communications 
Company, LLC against MClmetro Access Transmission Services (d/b/a Verizon Access Transmission 
Services); XO Communications Services, Inc.; tw telecom of florida, Lp.; Granite Telecommunications, 
LLC; Broadwing Communications, LLC; Access Point, Inc.; Birch Communications, Inc.; Budget Prepay, 
Inc.; Bullseye Telecom, Inc.; DeltaCom, Inc.; Ernest Communications, Inc.; Flatel, Inc.; Navigator 
Telecommunications, LLC; PaeTec Communications, Inc.; STS Telecom, LLC; US LEC of Florida, LLC; 
Windstream Nuvox, Inc.; and John Does 1 through 50, for unlawful discrimination. 

Filed on Behalf of: DeltaCom, Inc. d/b/a Earthlink Business and Saturn Telecommunications Services 
d/b/a Earthlink Business 

Total Number of Pages: 20 

Description of Documents: Joint Prehearing Statement 

GUNSTER 
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Nicki Garcia I Office Manager 

Assistant to Lila A. Jaber 

215 S. Monroe Street, Suite 601 

Tallahassee, FL 32301 
P 850·521-1710 C 850·321-0547 
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gunster.com 
Find me on : Linkedln 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we 
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless 
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) 
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another 
party any matters addressed herein. Click the following hyperlink to view the complete Gunster IRS Disclosure & 
Confidentiality note. 

http://www.gunster.com/terms-of-usel 
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~..I!::!I GUNSTER 

rtORJOA'S LAW FtRM FOR BUSINESS 

Writer's. m.re~t Dial Number: 850·521·11f)8 
Writer's E-MnilAddress: Mf\-.iI@gunster,oom 

September 14, 2012 

VIA ELECTRONIC FILING 

Ms. Ann Cole 
Commission Clerk 
Florida Public Sei'vice Commission 
2540 ShUm81'd Oak Boulevard 
Tallahassee,FL 32399-0850 

Ret .Docket No. 090S38-TP .. Amended Complaint of Q'west Communications .Company, LLc: 
against MCImetl'o Access Tl'ansmissiou Services (d/b/a Verizon Access Transmissi.on Services); XO 
ComnmnicatiQns Serviees, Inc.; tw tclecom of florida, I.p.; Granite Telecommunications, LLC; 
Broadwing Communications, LLC; Access Point, Inc.; Birch Communications, Inc.; Budg.ef 
Prepay, Inc.; .Bullseye Telecom, Inc.; DeltaCom, Inc.; Ernest Communications, Inc,; Flatel, Inc.; 
Naviga1ol' Tclecomm.unications, LLC; PaeTecCommUllications~ Ine.;STS Telecom, LLC; US LEC 
of Florida, LLC; Windstream Nnvox, Inc.; and John .Does 1 throllghSO, for 'tillls"'ful 
d iScI'imination. 

Dear Ms. Cole: 

Bl1closed is the JOhIt Preheal'ing Statement of DeltaCom, Inc. d/bfa Earthlink Busihcssand 
Saturn Telecommunications Services d/bfa Eat1hlink;Business,subll1itte~ by electronic mail in 
the above-referenced docket 

Enclosures 
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BEFORE THEFLORIDA PUBLIC SERVICE COMMISSION 


In re: Complaint ofQwest Con:1Uumications 
Company, LLC agaillst MClmetro Access 
Tl'atiSmis8.10n Services (d/b/a Verizon 
Access Transmission Services); twtelecom 
of florida, Lp.; Granite 
Telecommunications, LLC;Broadwing 
Connnul1ications, LLC; Budget Prepay, 
In.c.; BuUseyeTelecol1l, Inc.; DeltaCom~ 
Inc.; Ernest Communications, Inc.;: Flatel, 
Inc.; Navigator TelecommunicationS, LLC; 
PaeTec Communications, Inc.; Saturn 
Telecommunications, LLC~ US LEe of 
Florida, LLC; Windstream Nuvox, Inc.; 
and John Does 1 through 50, for unlawful 
discrimination. 

Docket No., 090538-TP 

Filed: Septemb~l' 14,2012 

JOINT PItEHEARlNGSTATEMENT OF 


DELTACOM, INC. D/B/A EARTHLINKBUSINESS AND 

SATURN TELECOMMUNICATIONS SERVICES D/BIA EARTHLINKBtrSIN.ESS 


Pursuant to Order No.PSC"12-0048 ..PCO-TP, issued February 28,2011, as amended, 

(the ··Order Establishing PrQc.edure") DeltaCOlTI, Inc. d/b/a EarthLink Business ("DeltaCom") 

and Sarum.Telecommullications Services dlbla EarthLink Business eSaturrt"} hereby submit tIus 

10int Prehearing Statement. 

All Known Witnesses 

DIRECT: 

Witness $ub.i~~t Issues Sponsor(s) 
Don 1.. Wood Qwest Counts T, II and III 5, 6, 7,8(a), (e), Cd}, 

(f), (ru. 8(a:), (c). (d), 
(f), (g), 9(b) . 

Broadwing, 
DeltaCQ01, Saturn, 
TWTGand 
Windstream 
Companies 
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REBUTTAL: 

Witness SubJect Issues Sponsor(s) 
DonJ. Wood Qwest Counts I, II and III 5, 6. 7, B(a), (c), (d), Broadwing, 

Cf). (g), 8(a), (c), (d), 
(f), (g), 9(b) 

DeltaCom, Saturn and 
TWTC 

J. Terry DeascYU Qwest COUllts It II and III 5,6, 7 Bl'oadwing, 
DeltaCom, MClmetro 
Access, TWTG and 
Satmn 

All Premed Exhibits 

'" = Contains confidential information 

Witness Proffered By E:dlibit Title ... 

DonJ. Wood Broadwing, 
DeltaCom, SatLun, 
TWTCand 
Windstream 
Companies 

DJW~l CV ofDon J.Wood 

* DJWw2 Qwest A:greementNoi I-Excerpt
.* DJW-3 Qwest Agreement No.2 - Excerpt 

DJW-4 MN PUC Agenda Notice: 7;.20.;04 
DJW-5 AT&T Comments, August 19,2004 

J. Terry Deason Broadwhig, 
DeltaCom, 
MCIllletl'O Access, 
TWTC and Saturn 

TD-l Biographical Information for Terry Deason 

Statement ofBasic Position 

DELTACOM & SATURN: DeltaCom and SatW'l1entered into comprehensive settlemellt 
agreements with IXCs to res.olve significant billing disputes for unregulated switched. access 
services. The Settlement agreements contained, among other things, a retrospective al).d a 
prospective element. The settlements were necessary and beneficial to DeltaCom and Saturn at 
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Docket No. 090538-TP 
September 14, 2012 

the time, and both the retrospective and prospective components are inextricably tied to the 
overall consideration for the settlement. Evenifthe.Cotnmissioll had jurisdiction over Qwest's: 
claims, which itdoes·not, Qwest is not in'llike.circumstances" to the ICXs who were parties to 
settlements nor the victim of"undue or unreasonablen treatment vis:-a~vis those IXCsbecausethe 
settlements contain terms, and were premised upon conditions, that do notand cannot fit Qwest. 
This Commission has a practice of encotlraging settlement; but gratlting Qwesfs l-equested relief 
would deter the cause for more private negotiation and settlement. Qwest also asks the 
COlntl1ission to retroactively legislate an entirely new regulatory t(;!gime for switched access 
service, which is and has always been an unregulated CLEC service. This the Commission 
should not and carulOt do. Qwest's claims musttherefurebe rejected. 

Positinu on Issues Identified in the Order Establishing Proc.edure 

ISsue No.1: For conduct oeeurring prior to July 1, 2011, does the FloridaPubUc Service 
Commission retain JW'isdiction over: 

(a) 	 Qwest's First Claim for Relief alleging violation of 364.08(1) and 364.10(1), 
FloridaStamtes (F.S.) (lOl 0); 

(b) 	 Qwest's Seeond Claim forReliefallegingviolation of 364.04(1) and (2), F.S. 
(20lO); 

(e) 	 Qwest's Third Claim for Relief alleging violation of 364.04(1) and (2), F.S. 
(2010)? 

DC&SATURN: See attached Appendix A. 

Issue No.2: For conduct oeeurring on or artel'July 1; 2011, does the Florida Publie 
Serviee Commission retain jurisdiction over; 

(a) 	 QWest's First Claim for Relief alleging violation of 364.08(1) and 364.10(1), 
F.S. (2010); 

(b) 	 Qwcst's Second Claim for R~lief alleging violation of 364.04(1) and (2), F.S. 
(2010); 

(e) 	 Q\vest's Third Claim for Relief alleging violation of 364.()4(1) and (2) ".F;S. 
(2010)? 

DC & 	SATURN: See attached Appendix A. 
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September 14,2012 

Issue No. 3: Which Ilarty bas (a) the. burden toestablisb the CommissioIl'S subject matter 
jurisdiction, if any, over Qwesf'sFirst, Sec()Dd, and Third Claims for Relief,as pled in 
Q\vest's Amended Co.mplaint, and (b) the burden to establish the factual :and legal basis for 
each ofthes.e three claims? 

DC & SATURN: See attached Appendj~ A. 

Issue No.4: Docs Qwesthavestandingtobring a complaint based on the claims Inade 
an4 remedies sought in (a) Qwest'sFirstClaim for Relief; (b) Qwest's Second Claim for 
Relief; (c) Qwest's Third Claim for reUef! . 

DC & SATURN: Seeatta.ched Appendix A. 

Issue No.5: Has the CLECengaged in unreasonable rate di8crimin,ation, as alleged in 
Qwest's First Claim for Relief, with .. regard to its provision ofintrastate switched access? 

DC & SATURN: See attached.Appel\dix A. 

Is!ue No.6: Did the CLEC abide by its Price List in connection witb its pricing of 
intrastate switched access service? If not, was such conduct unlawful as alleged in QWest's 
Second Claim for Relief! 

DC & SATURN: See attached Appendix A. 

Issue No. 7: Did the CLECabide by its Price List by offering the terms of off-Price List 
agreements to othe .. similarly-situated customers? If not, was su¢b conduct unlawful, a.s 
alleged in Qwesfs Third Claim for Relief! 

DC & SATURN: See attached Appendix A. 

Issue No.. 8: Are Qwest's claims barred or limited, in whole orlO part, by: 
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September 14. 2012 

(a) tl,lestatute of Iimitations~ 

DC&8ATURN: See attached Appel1dix A. 

DeltaCom was officially recogniz~d as a respondent on October 20~ 2010. 
By Ordet ofthePl"li!hearing OfficertSatum was deemed a respondefltas of 
October 20, 2010. Any portion of Qwest's claims predating October 20, 
2006, I.e. 4 years prior to the complaint naming the companies as 
respondents, are barred by the statute ofliInitations. 

(b) Cb. 2011..,36, Laws ofFlo.rida; 

DC & SATURN: See attached AppendixA. 

(c) terms of a CLEC's price list; 

DC & SATURN: See attached Appendix A. 

(d) waiver, laches, arestoppel; 

DC & SATURN: Seeattacheq Appendix A. 

(e)tbe filed rate doctrine,; 

DC&SATURN: See attached Appendix A. 

(t)the prohibition against retroactive ratemaking; 

DC&SATURN: See attached Appendix A. 

(g) the intent, pricing, terms or circumstances of any separate serVice agreements 
between Qwest amIanyCLEC; 

DC&SATURN: See attached Appendix A. 
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(h) any other affirmative defenses pled orallY other reasons? 

DC&SATURN: See attached Appendix A. 

Issue. No.9 (a): If the Comlnissioll finds in favor ofQwest on (a) Qwest's first Claim for 
Relief alleging violation 01'364.08(1) and 364.10 (1), F.S. (2010); (b) Qwest's Second Claim 
[or Reliefalleging violation of364.04(1)and (2), F.B. (2010);and/or (e) Qwest's Third Claim 
for Relief alleging violation of 364.04(1)alld (2) F.B. (2010),\vhat remedies,jf any, does the 
Commission have the authority to ~1\va.rd QwC$t'? 

DC & SATURN: See Qttached Appendix A. 

Issue No. 9(b}: If the Commission find$ aviolation orvfolationsoflawas alleged by Qwest 
and bas authQrity to Rwai'd retn¢dies to Qwest per the·preceding issac, for each claim! 

(i) If applicable, how 'Should the amount of any relief be calculated and when 
and ho,,' should it be paid? 

(ii) Should the Commission award any other remedies? 

DC&SATURN: See attached Appel1dixA. 

Even if the agreement(s)at issue were found to violate repealed sections 
364.08(1) or364.10(l),F.S. (201O)~the fairand ref,iSonable method the 
Commission and courts have employed for eliminating alleged undue or 
unreasonable advantage is toreverse that advantagespecificaily for the 
eustomer(s) to whom it wasgiven~ rather than retroaetively perpetuate that 
advantage to other custotnel's, or, lUuch worse, toju$tonecustomerlike 
Qwest. 

Stipulated Issues 

There are 00 stipulated issues at this time. 
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Pending Motions 

DeltaCom and Saturn hav~ no pending motions as of the date of this Prehearing 

Statement but reserves the right to file any necessary motions in accordance with the 

Commissions rules and Order on Procedure. 

Pending Confidentia1ity Claims or Requests 

DeltaCom and Saturn have the following pending claims for confidential treatment and 

intend to submit a formal request for confidential treatment for these materials so that may be 

ruled on ill advance. ofthe hearing: 

ClaimlRequest Date Filed Docume..tNo. Description Party Claiming 
Confidentiality 

Claim 6-14-2012 03884.,12 Pages 56 ..59 of 
direct Testimony 
ofDoil J. Wood 
and Exhibits 
DJW-2 andDJW
.3 

Qwest 

Claim 4..9..2012 02109-12 CONFIDENTIAL 
Appendix Qwest 
INT-! ft'om 
DeltaCom's 
Response to 
Qwest 
Intel'fogatol'yNq. 
I 

DeltaCom 

In. addition, Qwest may have filed documents beiongiilg to 01' obtained from a 

Respondent that are 110t includedin any of Qwest' s Requests for Confidential Classification filed 

to date. DeltaCom and Satum request that Qwest provide a list of such docuntents so the parties 

may determine who should file a Request for COlifidential Classific£ltipn for Same. 
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Objections to Witness Qualifications as an Exp.ert 

DeltaCom and Saturn have no objections to allY witnesses~ expert qualificati01)S at this 

time. 

Compliance with the Order Establishing Procedure 

DeltaCom and Saturn have complied with all requirements of the Order Establishing 

P1'O.cedure entered inthis docket. 

RESPECTFULLY SUBMITTED this 14th day of September, 2012, 

a FeU 
Gunster, Yoakley & Stewart, P.A. 
215 South Monroe St.,Suite 6{H 
Tallahassee,FL 323{}1 
850-S21-17()8 
mfei1@gunster.com 
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Appendix A 
CLEC Group Issu~s & Positions 

CLEC Group List ofJssues and Positions 

IssUe No.1: For conduct occurlibg prior to July 1,2011, does the Florida Public Service 
Commission retain jurisdiction over: 

Ca) Qwest's First Claim for Relief alleging violation of 364.08(1) and 364.1Q{l), 
Flodda Statutes (F.S.) (2010); 

(b) Qwest's Second Claim for ReUefalleging violation 01364.04(1) and (4), F.S. 
(2010); 

(e) Qwest's ThiI'd Claim for ReliefaUeging viillation of 364.04(1) and (~), KS. 
(2010)1 

CLEC Group Position: No, as to all subparts. Even if sections 364..(18(1 ),364.10(t) and 
364.04, F.S. (2010) did apply as Qwestalleges (which CLEes dispute), Chapter 2011-36, Lnws 
of Fforida {"the Regulatory Reform Act"), repealed and did not replace 364.08(1) and 364.10(1), 
which are the basis for Qwest's FirstClaim.1'he Regulatory Re1brmAct also modified 364.04 
to· clarify the conduct at issue in Qwest's Second and Third Claims (i.e., providing service by 
contract) is entirelypennissible. The Regulatory Reform Act did not includeasaving~ clause to 
preserve ConlIDissionJurisdiction over pending cases, as had been done for prior legislative 
changes to. chapter 364 ... The Commissioll Olllyhas thepdwers granted to. it by the Legislature. 
Thus, Florida COUlis have long held for administrative cases that "[w]hen a lawconfetring 
jurisdiction is repealed without any reservation as to pending cases, all cases faU with cthe law/' 
Relianceona "vested right" theory cannot be used to avoid this rule. Regulatory statutes do not 
create abS<)l'ute obligations or rights, and a litigant to an administrative· proceeding has no 
constitutionally protected.right ill pursuing a hon~final (pending) administrative hearing chum •. 
Therefore, the COlIDllissiollhas nojurisdictioll to hear Qwest's claims made fotconductprior to 
July 1.2011 under statutes repealed by the Regulatory Refonn Act. 

Issue No.2: For conduct oceurringon 01' after July 1, 2011, does the FlOrida Public 
Service Commission retain jurisdiction over: 

(a) 	 Qwest's Fit'st Claim for Relief alleging ,'iolationof 364.08(1) and 364.10(1), 
F.S.c (2010); 

(b) 	 Qwest!s Second Claim for Relief alleging violation of 364.04(1) aud (2),F.S. 
(2010); 

(c) 	 Qwest's Third Claim for Relief alleging violation of 364.04(1) and (2)J?,S. 
(2010)? 



Appendix A 
CLEe G1'OupIssues & Positions 

CLEC Group Position: No, as to aU subparts. The Regulatory Reform Act repealed and did 
not replace 364.08(1) 8l1d 364.10(1), on which the FirstClaim is based, and modified 364.1)4 to 
clarify that the conduct at issue ill QwesfsSecond and Third Claims (i. e., providing service by 
contract) is entirely permissible. Therefore, the Commission has 110 jurisdiction toaddtess any 
pOltion ofQwest'.s Claims for co:nduet occurring on or after July 1,2011. 

There are no other Claims for Relief in the Qwest Amended Complaint. and no other provisions 
of the statute are encompassed within this issue or properly before. the Commission far 
adjudication. Qwest has not alleged a violation of any other statute,either befate or after July 
2011, and has never attempted to amend its Complaint to allege any such violation, 

Issue No~ 3: Which party has (a>th~.burden to cstablislltlte Commission's subJect matter 
jurisdIction" if any, overQ\Vest's First, Second, and ThirdClaitns for Reli~f, as pled in 
Qwest'sAmended Complaint, and (b) the burden to cs1ab!ishthe factualand legal basis for 
each ofthese tbree claims? 

CLEC Group Position: Theburdenofptoof to demonstrate subject matter jurisdictiol1 is 
placed 011 the partyasselting jutisdiction,aooremainson that party throughout the entire 
proceeding. Qwest thus bears the burden ofpraofon this issue because it is the party invoking 
the Catnnlission's jurisdiction bytbe filing of its complaint. This brn'<ien requires Qwest to 
demollStrate the eXIstence ofjurisdiction "beyond a reasonable doubt" As the Elorida Supreme 
Court has held, "[a]ny reasonable doubt as 10 the lawfulexisterlce ofa palticular power that is 
being exercised by the Cammission1l1ust be resolved against the exercise thereof. and the further 
exercisebfthe power should bealTested." 

Futther. ill the:absenee of statutory authorityto the contrary, the party asserting the affirmative of 
an issue before an administrative tribunal bears the burden ofproving both the factual and legal 
basis for its claims. The burden remains with that party in the absence oI a burden-shifting legal 
presUlrtption. The Legislaturchas not created any such presumption that applies here.at)d 
administrative agencies have no authorityto create or apply legal presumptions in the absence of 
specifiC statutory orconstitutionalauthority. Accordingly, the burden of establishing the factual 
and legal basis for its claims relfiams withQ\vest tlll·ou.ghoqtthe proceeding. 

Issue No.4: DoesQ\vest have standing to bring a complaint based on tllfJclaims made 
and remedies sought in (a) Qwest'sFirst Claim for Relief; (b) Qwest's Second Claim for 
Relief; (c) Qwest's Third Claim for relief? 

CLEC Group Position: No. In order to have standing, Qwest.must demonstratetbatit suffered 
aninjuryiIl fact of a type which the proceeding is designed to protect. Qwest has 110t.sJl0wfi,and 
cannot shoW,that its alleged injuries wel'ewithih tl1e"zone of interest" that the llow~l'epealed statutes 
upon which it relies (sections 364'()8(1), 364.10 {I} and 364.04(1) .and (2)~ F.S. (2010)) were 
designed to protect. Further, even if Qwest, in the past, WOUld have had standing to bring a 
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compiaintbased on the claims in its First. Second and Third Claims for Rellef under §§ 
364.08(1),364.10(1) and 364.04(1) and (2)~ F.S. (20l0), which CLECs dispute, it c~rtai1l1ylacks 
standing to raise or· maintain such claims . after the Legislature enacted The Regulatory. Reform 
Act, which repealed and did not replace 364J}S(1) and 364.10(1), on which the First Claim is 
hased, and modified 364.04 to clarify that the conduct at issue in Qwesfs Second and ThiI'd 
Claims (i.e" providing service by contract) is entirely permissihle. Qwest has not alleged 8 
violation of any current statute, and has never attempted. to amend itsComplaiI1t to allege any 
such violation; 

Issue No.5: Has the CLEC engaged in unreasonable rate discrimillation,as aUeged in 
Qwest's First Claim {OJ' Relief, with regard to its provision of intrastate switched access? 

CLEC. Group Position: No.. QwesesFirst Claim. alleges that. each Respondent CLEC 
independentlyviolat~dformer Sections 364.08"(I}alld 364.10(1)~ Florida Statutes (2010). Even 
if the Couullission were. to apply these repealed statutes to the CLECs, Qwestoallnot 
demOl'lstrate that any Respondent CLEC violated the repealed 'Statutes by railing to '~extend to 
any person any advantageofconiract or agreement ... top.ersons under like circumstances for 
like or substantially simiJar service" or by giving "undue or unreasonable preference 0f 

advantage" tOf\nyperson for the followingindependent reasons: 

1. 	 The Commission never applied.fue repealed statutes to CLECs. CLECs have always 
been s\.Jhject to a lesser level of regulation and have been allOWed to operate as other 
businesses in a free mal'ket that negotiate prices with theircustomers~ As with any 
business negotiation, rates mayvary baSed on the paI'ticular circumstances oftho provider 
and the cust01ller. Such deals are l'easonable and permitted under Florida law and 
Commission rules. 

2. 	 Qwest mistakenly asserts that variatiolls in switched access prices negotiated with 
customers must be based on cost differences. No Florida statute or Commission 1111e 
imposes such a i'Cquiremcnt, To the cOlltrary, the Commission has never (1) required 
CLECs to charge cost-based switched access rates or (2) required CLECsto justify price 
differences based on cost. The circumstances of each transaction may vary for any 
number ofre8$ons, such astne volume and type of services being provided, the expected 
volume ofswifuhed access traffic, the term lel1gth, pending disputes betweel'l the parties, 
and the parties' respective bargaining skills, Because Qwest ignores such factors, it fails 
to demonstrate €Illy '<unreasonablediscIill1ination." 

3. 	 TheCo111lnission has never required CLECs to charge only aUUif0D11 switched access 
rate to all IXCs and has l1everrequired CLECs to disclose, file and offer any non-unifOl1TI 
contractpricesfbr switched access to all !XCs. 
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Issue No.6: .Did thc, CLEC a.bide by its Price List in connection with ifspricing of 
intrastateslVitched access service? Ifnot,was such conduct unlawful as tdleged in Q\vest's 
Second Claim for Relicf? 

CLEC Group Position: Each. CLEedid abide by its Pdce List in cormcctiOl1 with its pricing of 
intrastate switched access service to Qwest,. becaJl$eeach CLECcharged Qwest the switched 
access rates in their respective Price Lists. 

Moreover~ a CLEC's entryintQ an agreement for switclled ac.cess servic.e with one lXC)' but not 
anothel', does not constitute a violation of law or a failure to abide by a Price List. In fact, 
Qwest's complaint admits that Flol'ids.law permits - and has alWays permitted CLECs to enter 
customer"specificagreementsfor ,switched access service. 

Issue No.7: Did the CLEC abide by its Price List by offering the terIllS of off-Price List 
agreements to othersimilarly-situatedcl.lstomel's? If not, was such conduct unlawful, as 
alleged in Qwest's Third Claim (01' ReUefl 

CLEC GI'()upPosition: This claim only applies to Budget, BullsEye and SatUrn. Each oftbe@ 
CLECs did abide by its Price List. While Qwest's Third Clair11 al1egea that certain CLEes did 
not abide by Price Listprovisions specifYing that agreementS willbe made available to "similarly 
situated customers in substalltia11y similru' citcu1Tistances;'~ thi.s claim obviously binges6na 
demonstration by Qwest that Qwest.is in ftlct an IXC "similarly situated and ill substantially 
similar circumstances" to each IXGtllat has an agreement for switched access, 

Qwest has failed to make thel'equisite.demonstJ:ation. Instead, Qwest relies solely on an 
assertion that alI IXCs are presumptivelyl'snnilarly situated" \1l11essthere is a cost"based reason 
as to why they are not However, such assertion is untenable under Florida law,because the 
Commission has never (1) required CLECs to charge cost-based switched a.ccess rates, (2) 
requireciCLECs to justify price differences based oncost, (3) reqqired Ct:ECs to charge only a 
uniform switched access tate to all IXCsor (4) requited CLECs to disclose~ file and offer any 
llOll-tllliform contract prices for switched access to aU !Xes contemporaneous to the effective 
date of such contracts. Qw¥sescas~ thus fails to account for the variety of legitimate reasons 
reflecting why Qwest is not "similarly situated .andill subsfalltiallysimilar circumstances'l to the 
contracting IXCs,and consequently fails to demonstrate that the Price List pl'ovisions somehow 
obligated any CLEC to extend all IXC's custorner.;.specific agreement to Qwest. 
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Appendix A 
CLEC Group Issues & Positions 

Issue No.8: Are Qwest's claims barred OJ" limited, in whole or inpart, by: 

(a) the statute of limitations; 

CLEC Group Position: Yes. The Florida StatuteofLimitations~ in Chapter 95, Plodda 
Statutes~applies because Qwesthas filed and pursued, alldtheCommissioll has 
processed, tlUs CR$e as a private right of action ill the manner ofa civil lawsuit. 
Specifically, either §§ 95,11(3)(f) 01' (3)(P) serve as an absolute bar to any podion of 
Qwest claims against a given CLEC that pre-dates by I1)orethan four years Qwesfs 
naming that CLEe as a respondent. Specifically, the statute of limitatiolJs bars claims 
before Decem.ber 11,2005 for Respondents named ill Qwest's original complaint; 
October 22, 2006 fOI'Respondentsfirst named in Qwest'~ Amended C<>mplaint; and June 
14, 2008 for the Respondent named in Qwest's Second Amended Complaint. In additioil, 
ul1der Florida Jaw the delayed discovery doctdne does not apply, no conditions exisf 
which would toll the limitation. period, and filing a uJohn Doel

' complaint does .oot toll 
the limitations period. Even if, contrary to Florida law, the delayed diseovel'Y doctrine 
were COl1sidered, Qwest has failed to meet its bnrden to prove any fact that wouldsuppOlt 
its application here. In fact, Qwest knew of the alleged vialatioll of its legal rights no 
later than June 200$, more than 4 years before Qwest chose to file itsorigillal complaint 
in. Florida in late December 2009. Qwest inexcusably took more than 4 yeal's to file a 
complaint and has neither pled nor proven any other basis for the Statute of Limitations 
to. not apply. 

(b) Ch. 2011-36; Laws of Floridft; 

CLEC Group Positiou: Yes, Qwest's claims al'ecompletely baned by the Regulatory 
Reform Act. See CLEO Group positions on Issues Nos.. 1 and 2 (iurisdlction) and 4 
(standing). 

(c) terms of a CLEC's price list; 

CLEC Group Position: Yes. Qwest's claims are baITed fox two reasons: 

(i) The CLECs' price. lists require that any disputes be submitted within a set time 
period. For years prior to filing its complaiI1t in this case, Qwestknew ilbad a dispute 
with CLECs, but failed to submit disputes based on its >clahnsinthis case and oontinned 
to pay the price list rates. 

(ii) The price list$ of Budget, BullsEye, DeltaCom, Satum and TWTC also provide that 
(:0111l'act rates are available to all IXCs. While Qwest acknowledges both the right of 
CLECs to provide services by contract and its own right it) negotiate such contacts with 
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the CLECs ancihas in fact exercised that right with Some CLECs, Qwest simply failed to 
negotiate a contract pUl'suant to the price lists, but claitl18 eutitlement to benefits of 
negotiations it consciously chose l1{)t to pursue. Qwest is not entitled to any benefito! 
what amounts to an imputed contract, and, in particular, is 110tentitled to imputation, on a 
retro.active basis, of one finite aspect (rates) of a contl:act between a CLEC and another 
IXC. 

(d}waiver,laches, or estoppel; 

CLEC Group Position: Yes, QWest's clainls should be barred jn whole. Qwest 
knowingly waived its rights and should not otherwise he allowed to aSsert those rights 
because Qwest: (i) knew ofthe alleged violation of its legal rights., yet inexcusably took 
more than 4 yeat's to assert them; and (ii) knew that it had the duty to submit billing 
disputes to, and seek contract negotiations with, the CLECs but refused to do so, even 
though,all the while, Qwest sought and received contract rates for switched access from 
CLECs with whom Qwest had other dealings. Therefore, Qwest cannot be heard to 
c0111plain now whetl Qwest failed to timely pursue rights it knew ithad. 

(e) tb~ filed rate doctrine; 

CLEO Group Position: Yes. The CLECs in this. case filed pIice lists with the 
Commission that were approved by the staff pursuant to authority delegated to the staff 
by the Commission in accordance with section 2.07 0.5.a(16) of the Administrative 
Proc.edures Manual. Those price lists provide a rate or rates that apply in the absence ofa 
negotiated rate, require that billing disputes be. timely submitted. and in some cases 
prescribe negotiatioll for contract rates. UnIessan IXCIlegotiatesa different rate. it is 
obligated to pay the rates in the CLEC's switched 6C.cess price list when it originates or 
tenninates·inteiexchange traffic fi'Ollt 01' to the CLBC. QWest may not '~cherl'Y pick" parts 
ofthe filed price lists that CLECs are reqnil'ed to botl()r·alld anhe srune tiIUe ignore other 
pol1ions of the price list that impose obligations tln Qwest. as a customer that obtained 
service pursuant to the price list Qwest has assertedul other venues that the filed rate 
doctrine applies to CLEC switched aCcess service in Florida. Qwest tberefOl'e should n'Ot 
be heard to take a conflicting position in this case. 

(t) the Jirohibitioll.against .·etroactiveratcmaldng; 

CLEO Group Position: Yes. Qwest's claims for Inonett}l'Y reli(t!fshould be barred 
entirely. Qwest seeks· to have the Commission establish a rate different than that ina 
CLEe's price list and different than the rate Qwest paid. and to apply that rate 
retroactively to the datewhell Qwest alleges its claim began. More specifically, Qwest 
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asks the COlllmission to pennitit to retroactively displ.lte CLEC bills (going back many 
ye.ars) and pay a different amoul1t based ona contract rate that Qwest never negotiated. 
Because Qwest did not negotiate switched access . rates with any of the CLECs, it was 
obligated to pay the "default" rates in the CLECs'priCe lists. Establishing a new rate and 
applying it to Qwest's bills in this proceeding would violate the well-established principle 
against retroactive ratemaking. Qwest's cOll1plaiht is. alsodesiglled to have the. 
COll1.mission assert cost-based ratemaking authority over CLEC switched access charges 
on a retroactive basis when the C01111ttission does 110thave rate-setting authority over any 
CLEC services. Thist too, would constitute prohibited retroactive ratemaking, 

(g) the intent, pricing, terms or circumstances ofanysel)arate service agreements 
betvveen Qwestandany CLEC; 

CLEC Group Position: Yes. Qwesfs clmmssbould be barred in whole. Thl;oughQut 
the alleged damages. period, Qwest soughtand received contract rates for swit~hedaccess 
from CLECs with whom Qwest had other dealings. Qwest cannot have it both ways: 
Qwest cannot be both. a beneficiary of contract rates ann an opponent· of contract rates, 
Additionally. Qwest's Complaint in this case asks the COlmnission to reverse Qwest~s 
own. choice not to pursue contract rates with RespondentCLECs. This the Commission 
cannot and should not dQ. 

(h) any otheraffirDlative defenses pled .or "ny other reasons? 

CLEC Group Position: Yes. Q"vest's claims should be barred hlWhole. Contrary to 
the Legislature's direction and the Commission's OVYl1 history of mhlimal regulation for 
CLECs. Qwestasksthe Commission, for the first time in this ease, to comprehensively 
regulate CLEC access rates, and to d.oso in a manner inconsistent with aIld more 
restrictive than utility rates the Commission actually does haveauthodty to tegulate and 
set. Further, mQst if not all of the positions Qwest asks the Commission to adopt would 
constitute agency rules. For the Commission to adopt such positions in this case outside 
a proper ntlemakingproceeding and then to apply such rules retroactively wQwd be 
unlawful under Chapter 120 and violate the CLECs~. rights. 

Additionally, any relief to Qwest shollid be baITed as a matter of policy given that (a) 
Qwest filed a civil complaint in 2001 against AT&T,.claiD:Jillg that AT&T's agreements 
with CtECs were {~illegal"and should be c811celed in several States (including Florida) 
and seeking damages for harm allegedlY resulting frOln such agreements; (b) Qwest 
obtained a settlement from AT&T under those claims; and (c) Qwest now seeks to benefit 
from the veryagreemehts Qwestpreviously claimed were voidan.d unenforceable. 111e 
Commission should thus deny any relief to Qwest to prevent Qwest from obtaining 
double tecovery by asserting diametrically opposite positions hl different forums. 
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Issue No.9 (a): If the Commission finds in favaTof Qwest on (a) Qwest's firslClaiIn for 
Relief alleging violation of 364.08(1) and 364.10 (1), F.S, (2010); (b) Qwest's Second Claim 
fOl' Reliefalleging violation of364.04(1land (2), F.S. (2010); andlor (c) Q,vest's Third Claim 
for Relief allegingviolatiPll Qf 364.04(1) and (2) F.S. (2010), what remedies, if any, does tbe 
Commissiollhave the authority toawal"d Qwest'? 

CLEC Group Position: The Commission has no cUl1'entauthonty to award a l'emedy for 
violation of statutes that have be.en repealed. Qwest ha8110t alleged a violation of any other 
statute, either before or after July 2011 ,and has never attempted to amend its Complaint to allege 
any such violation. 

Qwe8esclaim for "reparationsn iSf in fact, a request for compensation due to alleged 
discrimination. In other words, this claim is for damages. which are beyond the CO:rriJ.1lission·s 
authority to award. Further, the Commission lacks specific statutory&uthority to award or 
calculate prejudgment interest. 

In addition to lUohetarydamages, Qwest asks the CommissiOll to order Respondents to lower 
their intrastate switched access rates to Qwest prospectively to reflect any contract rate ofi'el'ecl to 
any IXC and to file their contract service agreements with the Commission. Even if the 
Comnussi011had suchauthodty before July 1, 2012, it clearly lacks authority to do so thereafter. 

Issue No. 9(b): If tbe Commission finds . a violation or violations oflaw asnlleged by QW"3t 
and has authority to award remedies to Qlvest per the preceding issue, for eaeh claim: 

(i) If applicable, how should tbe amount of any .. elief be calculated and whe.ll and. 
how should it be Judd? 

CLEC Grollp Position: Qwest is 110t el1titled toauy relief. even if the Commission were 
to find a violation ,of law within the four*year statute of limitations period (begimling 
December 11. 2005 for Respondents named in Qwest's original complaint; Octoher22, 
2006 for Respondents first na.m:ed in Qwest's Amended Complaint; and June 14, 2008 for 
the Respondent named in Qwest's Second Amended Complaint), and even if 
Respondents' Affirmative Defenses are denied. 

According to Qweses witness, Dr. Weisman:, the only arguable hal1n occul1'ed, if.at all, in 
the "dowllstteamH l'etail market. but Qwestpl'ovided 110 evidence tbatany such halTIl 
actually oCGurrea,nql" has it attempted to quantify ally such harm. Qwest provided no 
evidence that it was unable to reCOVer intrastate switched access charges !ronl its 
customers or that it lost customers or ltlal'ket share. Inl3tead, Qwestclaims as the measU1'C 
of its damages the estimated dif'f~llcebetween Respondents' price list rates and the 
a1110unts Respondents charged certain other IXCs. The 1110netaryrelief Qwest seeks is 
therefore entirely improper. 
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(ii) Should tbe Commission award any othcr l'cmcdicJ? 

CLEC Group Position: No. See CLEC OrOJ,lp position on Issue No. 9(a). No other 
remedies are a~propriate. 
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