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Cc: Adam Teitzman; Th9467@att.com; sm6526@att.com; Jon Moyle; Vicki Kaufman; 
Katherine.king@keanmiller.com; Randy.young@keanmiller.com; Randy.cangelosi@keanmiller.com; 
Carrie.tournillon@keanmiller.com 

Subject: Docket No. 120231- TP 

Attachments: Budget Motion to Dismiss-Final 1 0.B.12.pdf 

In accordance with the electronic filing procedures of the Florida Public Service Commission, the following filing is 
made: 

a. The name, address, telephone number and email for the person responsible for the filing is: 

Jon C. Moyle, Jr. 
Moyle Law Firm, P.A. 
The Perkins House 
118 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 
jmoyle@moylelaw.com 

b. This filing is made in Docket No. 120231- TP. 

c. The document is filed on behalf of Budget Prepay, Inc. 

d. The total pages in the document are 15 pages. 

e. The attached document is BUDGET PREPAY, INCS MOTION TO DISMISS COUNTERCLAIM. 

Kim Hancock 
khancock@moylelaw.com 

Mgyle 
The Perkins House 
118 North Gadsden Street 
Tallahassee, Florida 32301 
850-681-3828 (Voice) 
850-681-8788 (Fax) 
www.moylelaw.com 

The information contained in this e-mail is confidential and may be subject to the attorney client 
privilege or may constitute privileged work product. The information is intended only for the use of the 
individual or entity to whom it is addressed. If you are not the intended recipient, or the agent or 
employee responsible to deliver it to the intended recipient, you are hereby notified that any use, 
dissemination, distribution or copying of this communication is strictly prohibited. If you receive this e
mail in error, please notify us by telephone or return e-mail immediately. Thank you. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of BUDGET PREPAY. INC. DOCKET NO. 120231- TP 

----------------------------------/ Filed: October 8, 2012 

BUDGET PREPAY, INC'S MOTION TO DISMISS COUNTERCLAIM 

Budget Prepay, Inc. ("Budget"), by and through its undersigned counsel, pursuant to rule 

28-106.204(2), Florida Administrative Code, files this motion to dismiss the counterclaim filed by 

BellSouth Telecommunications, LLC d/b/a AT&T Florida ("AT&T"). As grounds for this motion, 

Budget states: 

I. Introduction 

1. On August 28, 2012, Budget filed a Complaint against AT&T, due to AT&T's 

failure to inter alia apply the resale discount to services Budget purchases from AT&T, as required 

by the parties' Interconnection Agreement ("ICA"), by federal law and by applicable state law. 

2. On September 17,2012, AT&T filed a counterclaim, in which AT&T alleged that 

Budget has breached the parties' ICA by failing to pay certain amounts AT&T claims are due 

under the ICA. I 

3. AT&T's counterclaim fails to state a cause of action for which relief can be granted 

and must be dismissed or held in abeyance for the reasons set forth below. 

II. AT&T Has Failed to State a Cause of Action for Which Relief Can Be Granted 

A. AT&T Has Failed to Follow the Required Dispute Resolution Process Prior to 
Filing Its Counterclaim. 

4. AT&T has attempted to state a cause of action against Budget for an alleged breach 

of the parties' ICA. AT&T claims that Budget has failed to pay certain billed amounts AT&T 

1 AT&T's Answer and Counterclaim summarizes AT&T's position on substantive issues being raised by Budget in its 
Complaint. Budget intends to address the merits of AT&T's allegations and requests (including AT&T'~.~qtt~Mr~Wi~hel«: ~ ;;: - =~ A -:- ~ 
billings to be escrowed) at the appropriate time should Budget's Motion to Dismiss be denied. 

o 6 8 4 3 OCT -8 ~ 

FPSC-COM~1!SSIOH CLERI, 



claims are due and owing. (AT&T counterclaim, "18-22.). However, AT&rs counterclaim 

must be dismissed because AT&T has failed to follow the required procedures in the parties' ICA 

which are conditions precedent to bringing a billing dispute before this Commission. 

5. Specifically, Section 2.1, Attachment 7 of the ICA states: 

Each party agrees to notify the other Party in writing upon discovery 
of a billing dispute. Level 32 shall report all billing disputes to 
BellSouth using the Billing Adjustment Fonn (RF 1461) provided 
by BellSouth. In the event of a billing dispute, the Parties will 
endeavor to resolve the dispute within sixty (60) calendar days of 
the notification date. If the Parties are unable within the 60 day 
period to reach resolution, then the aggrieved Party may pursue 
dispute resolution in accordance with the General Tenns and 
Conditions of this Agreement. 

Acopy of Section 2 of Attachment 7 quoted above is attached as Exhibit Ito this motion; . 

6. Section 10 of the General Tenns and Conditions section of the ICA, to which 

Section 2.1 above refers, is entitled Resolution of Disputes. It provides in pertinent part that 

10.1 ... each Party agrees to notify the other Party in writing of a 
dispute concerning this Agreement. If the Parties are unable to 
resolve the issues relating to· the dispute in the normal course of 
business within (30) days after delivery of notice of the dispute, 
each of the parties shall appoint a designated representative who has 
authority to settle the dispute and who is at a higher level of 
management than the persons with direct responsibility for 
administration of the Agreement. The designated representatives 
shall meet as often as they reasonably deem necessary in order to 
discuss the dispute and negotiate in good faith in an effort to resolve 
such dispute. 

10.2 If the Parties are unable to resolve issues related to the 
dispute within thirty (30) days after the appointment of designated 
representatives pursuant to Section 10.1, then either Party may file a 
complaint with the Commission to resolve such issues, or as 
explicitly otherwise provided for in this Agreement, may proceed 
with any other remedy pursuant to law or equity. 

A copy of Section 10 of the General Tenns and Conditions referenced and quoted above is 

attached as Exhibit 2 to this motion. 

2 Budget adopted the Level 3 leA. See, Docket No. 08067S-TP, memo to file, Feb. 2, 2012. 
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7. AT&T has failed to provide Budget written notification of a billing dispute as the 

parties' ICA requires. AT&T has failed to provide Budget written notification of any dispute 

concerning the ICA as the parties' ICA requires. Furthermore, AT&T has failed to appoint a 

designated representative as set forth in the ICA dispute resolution provisions. Finally, no meeting 

has taken place as required by the ICA. These steps - written notice, appointment of a designated 

representative and significant attempts, including a meeting, to resolve the dispute for at least 30 

days before filing a complaint with the Commission -- are conditions precedent to AT&T filing a 

complaint with the Commission, as detailed in section 10.2 of the General Terms and Conditions 

of the ICA. 

.................... ·8;·· . ···Florida law is clear that dispute resolution is a condition precedent to maintaining a 

formal legal action must be performed before formal legal action may be pursued. See, Auchter v. 

Zagloul, 949 So.2d 1189, 1194 (Fla. 1st DCA 2007) (holding that dispute resolution procedures of 

parties' agreement should be enforced; motion to dismiss for failure to pursue alternative dispute 

resolution should have been granted and dispute resolution terms of parties' agreement should be 

given effect). Furthermore. as a matter of policy, the Commission should enforce contractual 

provisions that compel the parties to sit down in good faith and work toward resolution of a 

disputed issue. 

9. AT&T has recognized the contractual obligation of a party to follow the dispute 

resolution process in the ICA to escalate and preserve a claim. In a post-interconnection dispute 

initiated by Nexus Communications, Inc., AT&T Texas moved to dismiss Nexus' petition, arguing 

that Nexus failed to comply with the ICA's provisions regarding informal dispute resolution.3 

AT&T Texas stated in its response to the petition that "[P]ursuant to the parties' interconnection 

3 See, Petition of Nexus Communications, Inc. for Post-Interconnection Dispute Resolution with Southwestern Bell Tel. Co. 
d/b/a AT&T Tex. under FTA Relating to Recovery of Promotional Credit Due, Docket No. 39028, AT&T Texas' Response to 
Nexus' Petition for Post-Interconnection Dispute at 7 (Tex. P.U.C. Jan. 7, 2011). (See Exhibit 3 to this Motion to Dismiss). 
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agreement, prior to the filing of a formal complaint, the disputing party is required to engage in the 

informal resolution of disputes.,,4 AT&T Texas further stated that not only is doing so legally 

required under the terms of the ICA, the informal ~ispute resolution process of the ICA provides 

value to the case: 

Engaging in informal dispute resolution would shed some much
needed light on the scope and specifics of Nexus' claims, and would 
grant the parties the opportunity to attempt to resolve the dispute or 
at least narrow the issues.5 

Other AT&T ILECs have made similar claims in asserting affirmative defenses to complaints. In 

answering a complaint filed by dPi Teleconnect, LLC ("dPi"), AT&T North Carolina argued that 

dPi had a "contractual obligation to pursue, escalate, and preserve its claim to the promotional 

credits it seeks in its Complaint in accordance with the applicable provisions of the parties' 

ICA(s).,,6 In briefing, AT&T North Carolina relied upon the provision in Attachment 7, §2.1 of its 

2007 ICA with dPi, to support its claim that dPi was required to "pursue the escalation process as 

outlined in the Billing Dispute Esc~ation Matrix, set forth on BelISouth's Interconnection Services 

Web site, or the billing dispute shall be considered denied and closed.',7 AT&T Kentucky also 

raised the contractual obligations of parties to an ICA to escalate and pursue claims under the terms 

of the ICA in response to a complaint filed by dPi.8 

4Id. 
sId. 
6 See dPi Teleconnect, LLC v. BellSouth Telecommunications, Inc., Docket No. P-55, Sub 1577, Answer of BellSouth 
Telecommunications, Inc. d/b/a AT&T North Carolina at 4 .. 5 (N.C.U.C. May 2, 2008). (See Exhibit 4 to this Motion to 
Dismiss.) 
7 See dPi Teleconnecl, LLC v. BellSouth Telecomms., Inc., Docket No. P-55, Sub 1577, AT&T North Carolina's Post
Hearing Briefat 20 (N.C.U.C. Feb. 19,2010). (See Exhibit 5 to this Motion to Dismiss.) 
8 dPi Teleconnect, LLC. v. Bel/South Telecommunications., Inc., d/b/a AT&T Kentucky., Case No. 2009-00127, Answer of 
BellSouth Telecommunications, Inc. d/b/a AT&T Kentucky to Complaint at 5 (Ky. P.S.c. June II, 2009). (See Exhibit 6 to 
this Motion to Dismiss.) 
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10. Budget, before filing its complaint. complied or made its best efforts to comply 

with the dispute resolution provisions of the parties' ICA.9 In contrast, AT&T has opted to 

disregard those very same contractual provisions. 

11. AT&T has failed to comply with the express terms of the ICA which make dispute 

resolution a condition precedent before it can seek relief from this Commission. 

WHEREFORE, Budget respectfully requests that: 

1. AT&T's counterclaim be dismissed or held in abeyance pending fulfillment of the 

ICA's dispute resolution provisions; and 

2. The Commission grants such other relief as appropriate. 

sl Jon C. Moyle. Jr. 
Jon C. Moyle, Jr. 
jmoyle@moylelaw.com 
Moyle Law Firm, PA 
118 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 (Voice) 
(850) 681-8788 (Facsimile) 

Katherine King 
Katherine.kinguv,keanmiller .com 
Randy Young 
Randy.young@keanmiller.com 
Randy Cangelosi 
Randy.cangelosi@keanmiller.com 
Carrie Tournillon 
Carrie. tournillon@keanmiller.com 
Kean Miller LLP 
400 Convention Street, Suite 700 
Baton Rouge, Louisiana 70802 
(225) 389-3723 (Voice) 
(225) 405-8671 (Facsimile) 

Attorneys for Budget Prepay, Inc. 

9 AT&T has not suggested that Budget has failed to comply with the dispute resolution teons of the contract, and thus 
Budget's compliance is not at issue. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Dismiss 
has been furnished by Electronic Mail (*) and U.S. Mail to the following, this 8th day of October 
2012: 

(*) Adam Teitzman 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
ATeitzma@PSC.STATE.FL.US 

(*) Tracy Hatch 
(*) Suzanne L. Montgomery 
AT&T 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 

···Th9467@attcom 
sm6526@att.com 

AT&T 
Contract Management 
A TIN: Notices Manager 
311 S. Akard, 9th Floor 
Dallas, TX 75202-5398 

AT&T 
Business Markets Attorney 
Suite 4300 
675 Peachtree St. 
Atlanta, GA 30375 

sl Jon C. Moyle. Jr. 
Jon C. Moyle, Jr. 
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1.8.5 

1.9 

1.10 

2. 

2.1 

2·7 

I 

i ' I Attuchment 7 

. I I PII~7 
In the, event Level 3 fails.to re~t to :'lkHSouili;any depesitteque.~tedpuJ·l;Ual)t t9 
this $ection,serv:iee to· Level '3'may'betennimtted in. acco~ance with the terms of 
Section 1.1 oftbis Attachment, tll~duny ~rjty deposits w,ll'be:appliediotevei '.g acc~llnt(~) .. In theevent.,~ve13:defalllts!)n 'lts~c".otint'lser.vice, to 1..~ve13 will 
betcl'lmnated m accordance With the~~ o:fSectlQn 1..7 Id,:any sCj:!Urlty 
deposil$wiltbe app1ied:toLevet3~s:accoUI\t. : 

Notics;. Netwi,I ... tanding anything t(> tJje C<IIItrat» in'!liis'~ IlIIbillS and 
"notic.es regarding;biUi)1g matters, inCludipgnotices:ielafin,g~o~Uiity :oo.posits, 
disconnection ofservices for illonpaymenf o[cl1arges, and r~jedjon of additibrtaJ 
ordel'sJrom :Levela. sbaU>bc fOl;warde.d· futhe.jndiYidual anWOl;' addre.<;s provided 
by LeveJ3 in c$trlblishmenNl>f its;billing account(s) With Bei1South,orto the 

~?~.Vid~al. ltndt .. ~'ad4res.,. -S"SUbseqU~ntJ.ypre .. Vi~ed':~Yl.e:.e."l~II~.COnt~ct for 
bJlIi'1& inf-ormatlOil. -.Aft :monthly bdJs andnouces descnli"eCl' . thlS< Seot/on ~hnll be 
'fQrw~~ded to thc).!UUe jncliv.iduaJ.~d1QuWdre$..o;; provid¢d. lQweverl~p9.n,written 
request'from·Le:veJ 3to BeUSouthYbiJlihg.or.gaoization, t) n6~ice of 

............ .~I"i~~.9ntimllID(;e.Qf1)~D(i~~ PIJP::h~~bY Lev.eJ !J,t,lJ:l<ier:tJ:ij!$~gr~mc!:l1t. prqyided 
forin Section 1.7 :2,:Of this Attaclnrierit,8halH~ sent -Via ,cert~ed ma~ to the 
in~iv!dtlai(s.):1ist~itin;'!the No,tices ,provi<ooo ofth.e :General'1\et'lTIS nod :Conditions 
ofthls Agreement. I i 

~ Rates 'fol' OptionaLDnily Us~ge:Frde (ODlJ:F9. Acce.~ Daily Usage:Fjle -
(ADUF), :Enbaneed {)ptioruU Daily:UsageFi~:.(E0;oUF)al\tl Centr.alizOO MeSsage 
Distribution Service' (CMOS) are set'out ill Exhibit A to .thiS Attachment. If no 
tate is identified in this:Attachment~ the rate: for the specffic lservice odunc.tion will 
be as set forth iotne 4Pplicable:BellSO'uth tarifCoras negO'tiated by the Parties. 
upon:request bY either Pmty. I ! 
BlLLING DISPU'mS I " ' 
Each Plltly~St'ees 'toilOti'/y the.,other:Pm;ty ;1'1) w.r~~ing,upon th~ .. p-\soo.v.ery'«)f?
,bi11ingdisputt!. ,Lf.wel3 shallrepoL'tliJ1billintt ctisPlltestG.,aJ,us(juth, tising'the 
,Billing Adjustment Renuest FOl'm..{RF 14611pro~deil"by B~llSouth. ,In'-tbe-e,vent 
of a billing dispute. the.Parties wiu endeavor to' ,resdlv.e.the dispute.withinsixty 
(60) calendar daysof'the llo(rlication dare.tf,theParties ~ unable wIthin the 60 
day period to' reach'resoJutiC!~ then the"aggr:ie~'led .Pat~y .mat "pUl.1;u~ dispute' 
:resOlutiOil in accordance with-theGeneral Te~ ,:apd COl.'lo.ition.<; ,ofll1is 
Agreement. I 
For pm:poses oft'rus':SecfWn.2. a-billing d~utc'ttlean.~;a ~~rt~d;djspl1te'Oh 
~peGjficamount ofJIlOne.y.act\lal\y[)iUed, by;eifuer'Part~; 'T e,mspute:;l1lust be 
clenl'ty ex.plained·'by the.'di~putingParty In:gl''odfaitb,::lloo.'St; p,ported;\>.y written 
:documentati01l as.setforth in Seation:2.i" tibove,which:cJearly shows-the basis.for 
dispuii~gcharges.A 'biJlillg,dispute wm ' not include the ,refusaHo pay all or part ,of 
a.billorhiUs when no'wt"iHen d()cumentatjOllj8'proVide(Lto~i.lpport the,d~ute, 

I ; 
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,nor shallu.bitUrtg:dispute -inClude ~-I'e~altopaY:9tt;er 4ndis' uied!amounts 
'6wed~y thebilledJ;Jarty lmill tne-di"pute ·iue$Olved; Level.3. aywithhold 
disputed alJ1OUnts, Until !he dispute is ~sOJved. : C:laitn::l?yt.he mep Ifn¢Y 1?f • 
'dam~ge,~of anyk~.'w~ oo.t ~ . .cml~lde~ ~ bI~nlg :dl~putc; fo p!irro~esof thIs 
Sectlon; ·lfth.e bilfu~ .dispute IS 'resolved'uhnnately n'l.fav.or'o the. ~l.lIl1lg,Party, the 
~putjng Party will ma~e hnJne.dlate·paymen~ of any of-the dis uted amount owed 
to the billing Party of .the ·billiilgP8I'ty Shallha\J-C;:lhC right to p r~ue~nmil 
h·cntment:procedures. AllY;c:redi'ts due:totht"di.~putirigParty.ursuitnt to lile 
fiilfulg di~pute m14 inchlt!.mg .anylate'pa~nts. app.lfed to 'the .d sputed amounts, 
will be appIiedlo' thedisput~g Pfuty'sacc()uut -by the bfllfugP ~. iminediate!y 
Uponi:esalutiou of the: disptitein accerdancewRlt :this -section. l;nfthe eventtlle 
'.b.·iUingdisputeis ul~hnntel.!J l:egoJ~ed 'iri~ayol'ofthedisputing ptt't~' f!1edi.<:p~ting 
Party shall. not be ~I~ble for any of tbe,dl'sPlltcd"amounts or BI1Y Onr 'assocmted 
late payments ! I i 

11 

if a Pa:rty· disl!\i(e~.' a:C;:.harge.,Wtd,.(IoesQ()t pay.su~h :charge by ~"e\Pt~Yment~uedate, 
'of'if a payment or any portion.oi.a payment js ·teceived by emll' Party after the 

··············~~:~:~~~;:~:r:;:~:~:Jr:~:~=~::::..~t!t;~;::.t~;:~t~=: 
and int~t."Whef. .. ~qppJIDa.ble. ~ba1r.be assessed. ..: Fo .. r'bins;rend±re~ ~y ~ither Party 
for payment; thela:ti paymenftharge fur :.bothPartie.~ -shru.l.beal(J~I\a~ed 'based on 
tbeportion ofthe:payment'nQtreceived.by-thepayn1ent due da eJtll!ltipliedby the 
late factor as set ::for,th in t~ fQ~Qwing BellS<?uthtariffs~ fo~.se ic~pttrCha$ed 
from the ·General Su1:?~ber.s S.erv~Taijfftor purposes of· sa'ICandfor POl'~S 
l).nd non,;designed loops.. Secp~pA2. .of tbp'Gel1er,al Subscrilier Setw.jpes Tariff; for 
services purchased. fr.orn l~pn'v.ate 'Line Tariff for purpose~ -0' re.~a~e. Section 'B2 
of the Prjvate.~ille Service. Tarif{; a11d foroesigne4¥twork el ~~IL~}lnd'ot-h~ 
services.and local . .intert:oooeotic,m .crnu:ge-S. ::SectiouE2·ofthe.' ct.~s~i,Sel'Vroe 
Tariff: . ; .. '\: 

! i;: 
.RAo.HOSTING i ':; 
RAG Hosting.Ca1li~qiid 'amr'I1iirdNu~lber .se~lenieIits,Yst9tn',J~AT.S) and 
NOD-Intercompany S~me.nt . $;ystell1{N,ICS),servj¢es,prOvidE' . :.to l.ey.eI'Bby 
~BenSolith will:be' ittnccordin1~wjI:IJJhemetbQds ¢.ld .ptaciic .'. rtg~larly ~Wlied 
by BeJISputh;to:itsowl'l .o,perationsrli.lrjng;tlle°temN)f this J\g . . nt,inc1udiqg 
such'revjsionS a&may]~em.ade·ftoirl-lin~'to tiin~·:bj B(fllSo'-!th . 

Le,vel3 shall fumiSb,a1l~~l(wantlihformation .. reqtiircirby :BellS 'llJ ·t6t.the 
prov.is~Oll OfRAO~lit.ijtg;.9AT$;~6d.liICS •. · .' ! I' . 
Chru;ges,o~,~r.~~~s~.:a.~::~. pIic~ble' \li.1U.~;~Hl?li~.;:·~B~.lIS .. out~: ·~'Jf.f~l~,~.a~. _ 
momhly'biIs1,S'l).'larrearS, ;J\m<>lltlts .d\¢.;( ex«,-udlJlg· a<;lp;t~.. . ,~\payable W]tbin 
tiiirty·.(30) ~a'ys"pfl'eCejptpf Ule·b.illiq~ghitement. . . - ;': 
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General Terms and Conditions 
:PugeH 

9.3..1 (a:)is made p!ibli~ly Ilvaillil?reb,y theniscloser.odawfully by a,nOllpartylo ~li& 
Agreement; (b) .:is lawfuJlyobtained by Recipientftom any source 'Qthertnan 
pisCloser whQ has the legal :authority to.pos~s.s aod disCJo.se.the :tnfo11T!ali.o~l;. (c) 
is previousJyknown to .Recipient WithOlU an obligation to kee;p it conftdential;,:or 
(d) is released from ;the tem1S, Qftni~ Agree~nt by Di.scloser upon written ,notice 
to Recipient. 

9.4 Recipient agrees t<H'l~ :theInfonnation.sQlely for tbe'Pl\fP08~'ofJ~,gotiat!on~ 
pursuant:to 47'U .S.C .. 2SJ orin ~'fomnng 'its.' obligations ,under this Agreement 
and for no other entity <lr 'pu~.:except as may be. otherwise agreed tqin 
writing by the Par.tieS. Nothing. herein· shull prohibit ReCip1ent'from providjng 
information T~lIes~~ by the 'FCC'or astate'~g\ilatory. ag~ncy with jurisdic~ion 
over thiS ·mattet,or to support a request for arbimition or an allegatioll of faiJw'e 
to negotiate.Jn:goodfaith;· Recipient will gi~.ootice.as required by th¢stateo!' 
federal.rulesor byrt(gulatory agency, 11l1es/reqtlirements, or jf there i<; no 
,requirement,-in a cornmerclaUy .. r~sonable time. 

9.5 ...... '~jPi~f}~tlg!'~~~~~()PIl~~~~t?~\J.s.~:~':I11:f<.>tip~t~()ll}~~,,~t.'!y,:ll~y~l·ti~i~~~~ll!s 
or marl<eting' promotion.~,press:release$.orptib1i.clty mattersll)at refer either 
directly or indkectJrto .the Informntion or: totbe :DisCloser or any ofits' affiliated 
.companies. 

9.6 'Ilte d~'lClosure ~fInfonl'ifttion: neither'grilin:s .nor 1mplieSial1.y·iieenSe. t(~. the 
Recipient under1Uly tradeJnark •. patent. eop,yright, ,application or o:tflet. 
intellectuaJ,prtipel1)' righuhatJs,nowor .Jl1iiytiereafter·be-oy,ncd by ,fhe 
Discloser. 

9.7 .survival of·Confidentia~yOb~gadoDS. The'PartieS'rights and obligation&·undet" 
fhis Section 9 sba1!'survive and continue in effect until two (2) years.after the 
,expiration or·termination date ofth~ A~with regard to an Information 
exchangeddllring the ttr.m of tliis.Agr~neDt. TIwl'ecrfter. the Parties' r.ights'lmd 
·obligatio.ns hereutlder :surv~ye.;a.nd ,C(:)nfinue'~eff~~ ·w~ihle .. peet.t9 ~ny 
.Inf'Ormati.on that.is,a:trade-Secret under 'OppiicabJelaw. 

9.8 Each Party;shall ,comply with· rules .regardingtheuse of'Custoiner·Pr~'pltietal'Y
Network InformatiOn (0.<; that term 'is described 'm the·ACt)·as .'Set tbrthillSectlOll 
22Z-·of the. Act and ;m:effectiveand 1!PpJicable FCC rules. and . orders. 

10. Resdltition of Disputes 

10.1 Except. fur procediJre.c;' that eufIine -rhe ':re5o:Iutjon ofbil1i118 disputes whidure set 
forth in Secti(Jn~2 "fAttachment 7. eacb.Pattr'a:grees 1:o~notiiY ,the otberParty in 
writingofa.pispute. concerning ihis Agreerpent .. If t~e 'P-atiieS. are unable to 
resolve the .1s.'1uesrelatingto ·tlielii.c;pute-'in the normal course' ofbus.iness within 
thirty (30) days. after dciJivery:ofnotice o'fthe dispute. each ofthe panies shan 
:appoint a de.o;ignated representative who .has 8UthO.rity to settle the d~'iJlute and 
who is at a higher kweiofmanagement:fhan 11le'pcrsons w~(h direct responsibility 

:Vcrll.ion IQ03:02l2S103 
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fOfndininistradon,o! ~.Agf:eer.rien~ The,~e.~igrinted represePtativ~shan. m~t 
~li often as ibeytea$onably deemnceessary,:fuortletto. discusS'the:dispulewd 
neg9tiate in ,g,o.od faith :i11 ai):effort lo~re$olv~ SUCh '(U~p!tte 

Ifthc Pattlefj'are unnblcfto;resolve 1!isuesrelnted to the· dispLite witbm Jhirty (30) 
day~nfter t.hepal't~,' ~pp<).intmeflt ofd~ign~ted representatives pursuant LO' 

Section to/!, tbeneither'Partylnay fJ1e-a complbint with the Commissicm to 
'resolve 8.uchissl1es., or as,explicitly 9therwise provjd~d for:in. this Agreem~nt, 
may ;pr~wifh.any other:remeCJ.>' pursuanUolaw or equjl,~., 

E~eptaS Qth,e~~ lifuteij .in, t)ii~A.sr:e~me,l1t.OrfOr sIlCJLD,lat~ers wli1~h.1ie 
,outside theJt1iisdiotio1i''or"~pertlse'!oftbeeonlniisSionor:'FCC.if ttJ~y:dispute 
,m:'ise.c; as,to 'fb~e~toftepns an4,~,onditiQ~ ofthis.;Agr.eenwnt. ,and/or as 
totlte:interpretalion (if anY.ipromsion 'Ofthi&;~nt; 't1:te.aggdev¢(},;party,to 
the ~~t seeking r~cilu(iQR~~uchC1i§puie, mu~t~se,ek,sUchtesoluti()n :before 
;tl1eCoJllJriiSsion:;ot'ilie. roC'1JfattOrd~ 'witb,~the ACt-, 'Baob ·Party:,reser.ves 
Jlnydght's'~ '~y h&ve'~(n~judle.iatrev:te\\rUf~yro.ling made ,by the 
CO~~5i~lic~p~~g .. ~:~~t;!1.:.i!9~E~¥.lWlY:~~l<:.ex.~~4 ........... . 
resolution.·by;ih~~ommiSS:ion._ Durin,g,the'CQzmrjjssiOn,~ing ;each PartY' 
shaU.conMu¢,to petfotmits:obligatiQrts.\illdc:i'this Agreement; ;p~ovid~d. 
however, .that .neithei:e.aity:sball ,berequii:'ed to, act .,man unlawful fashion. ' 

.Exc~pt t() the' extent ~be Cormri!ssjall:is'ailtl.lo.rized1ogtauttekP,Orary-~quitnble 
,relief wlthrespect -to adispute'arisingas lQtbe'cnforcementof:terins:and 
cOI'ld.itici.ns:of tbis .el:nent,,~n(JIot 8'.i;.to,t~ in~reta[jon.~:an'y provision of 
this Ag~-eell'lent. this Section lO:sbaU not prevent ei~her,Farty ft.otltseeking ,any 
tClT\POraryequitab1e relief., induding a temporary restrainil1gorder. ,1n.a courlof 
competent jurlsdiciion. ' 

In addition to Sections 10.1 and 'rO;2 abo~\ each PartY -shall have tfie right to. 
seek legal and equitabJe l-emedieson arty and ':all.legaJ ,and equitable tbeodes in 
any ~U11~f cOillpeteritjut'isdic{ion for ~ and aU clairils;,,cau!;es of actiol), o.r 
otheJ,",proqeedlngs,not:arlsing:"i)'as.,to:the~nfQrcement,of:nllY::Prp\ljsj(')n"ftbis 
.i\gree.meJ;lt~ Qf ~(jiJ"as toth~" enfcKceme9t i9r: i~~rpre~at~o:n,il!l~r,;applicab1¢ 
federaif or:smte''t~ieco.tnmunicatiorudaw; :iVloreover., ir!the~do~nmjssttm would 
~t 'hAye.aut~()1itY to,giai1t.hh.a»,ar6;of~jNtges ~r~~tqg;a.J'ulmg,findllJg 
fuultm-' iiabiJity'm;connClCiibn wkia,dispute:under this A~ellt,either'1?-:ai1'Y 
may pu,i,:Slie &U,cll,~Witrd.in ai!y~.€)ui19rcprnpetenfjtrr~sdictionhtfter·'b1Jch 
Commlssianfmtl:mg. . 

Taxes, 

Refinition. 'Fm-pu1p()$eS!(jf thls;-,Seetlon,the:.terms:'.'taxes" ~'''fees'' 'Shali 
~oolUde;bu~ OOl be'.li!riited J9'f~~erat $tat~:or :rodllsa1esJu~; 'qxcise. :;gross 
receJpts!Ol"uther:tk}(0S'Or'tax~Uke 'fees nf,whatever-natltre McUhowev.er 
deSigniited!(~ludit~g ;iatiffs1:lfcharges;auq:aIlY f~. :Charges'~r.p:ther-paymefltS. 

. contTactua!,·O,r1rthet:wise., f:arthe~use:~(:pubficsl1-eets OJ'Tight$ of way.,whetber 
, , I' 
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bill) Is not the Iretall rate charged to subscribers' under §252(d)(3) because the 

nominal tariff does not reflect the value of the incentives."ft 

II. 
NEXUS HAS FAILED TO COMPLY WITH ICA PROVISIONS REGARDING 

INFORMAL DISPUTE RESOLUTION 

Pursuant to the parties' interconnection agreement, prior to the filing of a fonnal 

complaint, the disputing party is required to engage In the informal resolution of 

disputes.12 Nexus has made no such request, choosing instead to file a complaint at 

the Commission in the first instance. For this reason, AT&T Texas contends that based 

on the requirements of the parties' agreement, Nexus should withdraw its complaint 

...................... until such time as the parties have ···hadanopportunltyto engage In informal dispute .................................................. . 

resolution dlscuss10ns. Not only is doing so legally required under the terms of the ICA, 

it would also have positive practical effects in this case. Nexus' Complaint is long on 

broad generalizations and short on specifics. While Nexus challenges "each and every 

one" of AT&T Texas' cashback promotions, going back to the "parties' first ICA," it never 

identifies which promotions it is referring to, nor does it allege or explain how its service 

was subject to the promotions. There Is simply no specification or quantification of 

Nexus' claims. Moreover, challenges going back that far may well be outside the 

interconnection agreement's 24 month limItation on such disputes.13 Engaging in 

informal dispute resolution would shed some much-needed light on the scope and 

specifics of Nexus' claims, and would grant the parties the opportunity to attempt to 

resolve the dispute or to at least narrow the Issues. 

11 Id. at 450 (emphasis added). 
12 Sse Attachmenl A, General Terms and Conditions Section 11.3. 
13 Sse Attachment A. General Terms and Condillons Section 11.1. 
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dPi in this case are "cash backt' promotions. Except as expressly admitted herein, the 

remaining allegations of Paragraph 8 of the Complaint are denied. 

8. Responding to the allegations set forth in Paragraph 9 of the Complaint, 

AT&T North Carolina denies that dPi is (or was) entitled to the promotional credits it 

seelcs in its Complaint. Except as expressly admitted herein, the remaining allegations of 

Paragraph 9 of the Complaint are denied. 

9. AT&T North Carolina denies the allegations set forth in Paragraph 10 of 

the Complaint and demands strict proof thereof. 

DPI TELECONNECT'S FIRST CAUSE OF ACTION 

10. . .. RespOndingiotheaiiegatl.ons seiforthinParagrapli ifofttieCompitiint, 

AT&T North Carolina incotporates by reference Paragraphs 1 through 9 of this Answer. 

AT&T North Carolina denies the allegations set forth in Paragraph 11 of the Complaint 

and demands strict proof thereof. 

CONCLUSION AND PRAYER FOR RELIEF 

11. Responding the "CONCLUSION AND PRAYER FOR RELIEF" portion 

of the Complaint, AT&T North Carolina denies that dPi is entitled to any relief 

whatsoever. 

AFFIRMATIVE DEFENSES 

12. dPi has failed to state a claim upon which relief can be granted. 

13. dPPs claims are barred by the doctrines oflaches, estoppel. and waiver. 

14. dPi's claims are barred by the statute of limitations. 

15. dPi has (or bad) a contractual obligation to pursue, escalate, and preserve 

its claim 10 the promotional credits it seeks in its Complaint in accordance with the 

4 
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applicable provisions of the parties' ICA(s). Upon information and belief, dPi failed to 

do so. Accordingly, dPi should be barred from pursing claims that it failed to 

contractually preserve. 

WHEREFORE, having responded to the Complaint. AT&T North Carolina 

respectfully requests that the Commission issue an Order dismissing the Complaint and 

granting such further relief as the Commission deems just and proper. 

Respectfully submitted this 2nd Day of May, 2008 

BELLSOUTH TELECOMMUNICATIONS, INC. 
d/b/a AT&T NORTH CAROLINA 

300 S. Brevard Street 
Charlotte. North Carolina 28202·2349 
(704) 417-8833 

Robert A. Culpepper 
AT&T Midtown Center 
Suite 4325, 675 West Peachtree Street, N. E. 
Atlanta) Georgia 30375 
(404) 335-0841 
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In the 2007 intercoMeclion agreement, dPi agrees to "pursue the escalation 

process as outlined in the Billing Dispute Escalation Matrix, set forth on BellSouth's 

Interconnection Services Web site, or the billing dispute shall be considered denied and 

closed.'" (E.~ibil PLF-2, Al1uchment 7, Page 9, §2.1). AT&T North Carolina's witness 

Scot Ferguson testifies that to the best of his knowledge, dPi did not follow the escalation 

process required and defined by the 2007 interconnection agreement (Tr. at 203.04; 

213·14). In response. dPi's witness offers conc]\lsory testimony that dPi·s former in-

house attorney (who did not testify) "escalated and attempted to resolve this issue" with 

an AT&T representative. (Tr. at 51-52). dPi's witness, however, conceded that he did 

not speak with the AT&T representative, that he was not there when dPi'. former in· 

house attorney spoke to the AT&T representative, and that he bas "no personal 

knowledge of anything that was said between" those two persons. (Tr. at 99-100). TIle 

Commission, therefore, should give no weight to dPi's testimony regarding lhat 

conversation. Even jf it does. howevert this testimony provides no details that even 

approach satisfying dPi"s burden of provini that it followed the escalation process 

required and defined by the 2007 interconnection agreemenL The Commission, 

therefore, should find that all ofdPi's elahns "are barred by the contracl." 

In the 2007 interconnection agreement, dPi ftU1her unequivocally "agrees not to 

submit billing disputes for amounts billed more than twelve (12) months prior to 

submission ora billing dispute filed for amounts billed." (/4, §2.2).JS dPi stipulated that 

U Controlling Georgia law allows parties to controctually agree to a limitation 
period shorter than that provided by geneml statutes. See BlIllington v. Blakely Crop 
Hall, Inc., 668 S.E.2d 732, 735 (2008), cerl. denied (2009) (Bullington contends that this 
action is subject to the six-year statute of limitation for actions on simple contmcts in 
writing. set out in OCGA § 9·3-24, and, therefore, that the lrial court erred ill applying a 

20 
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III. OPt TElECONNECTS'S FIRST CAUSE OF ACTION 

AT&T Kentucky denies the allegations set forth In Paragraph 1 of Section III of 

the Complaint and demands strict proof thereof. 

IV. CONCLUSION AND PRAYER FOR RELIEF 

Responding to the "CONCLUSION AND PRAYER FOR RELlEP' portion of the 

ComplaJnt contained In Section IV, AT&T Kentucky denies that dPi Is entitled to any 

relief whatsoever. 

AFFIRMATIVE DEFENSES 

1. dPI has failed to state a claim upon which relief can be granted. 

2. dPi's claims are barred by the doctrines of laches, estoppel, and waiver. 

3. dPYs claims are barred by the statute of limitations. 

4. dPi has (or had) a contractual obligation to pursue, escalate, and preserve 

its claim to the promotional credits It seeks In Its Complaint in accordance with the 

applicable provisions of the Parties' ICA{s). Upon information and belief, dPi failed to 

do so. Accordingly, dPi should be barred from pursuing claims that it failed to 

contractually preserve. 

5. The Commission lacks Jurisdiction to order any relief regarding non· 

Kentucky accounts. 

WHEREFORE, having responded to the Complaint, AT&T Kentucky respectfully 

requests that the CommIssion Issue an Order dismissing the Complaint and granting 

such further relief as the Commission deems just and proper. 

5 
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