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INTRODUCTION & SUMMARY 

Between 2001 and 2008, thro:ughacorporate parent, tw telecom. of florida, l.p. 

("TWTC") had an agreement with AT&T in whichAT&Tmade a multi-milli(;)n dollar take-or

pay revenue commitment to TWTC forseverru unregulated servic.es purchased on anation-wide 

basis,inc1udingFlorida inttl,l$tate switched access ("SWA~·). In this case, Qwestclaims) under 

certain repealed provisions of Florida law, that this TWTC-ATJtT agreement was undUly or 

unreasonably discriminatory. However, during this same period, 2001 to 2008. and continuing 

to the present day, Qwest also has had an agreement withTWTC for~ulated services. The 

Qwest agreement contains no revenue commitment, nor did Qwest negotiate gwA prices. 

Though Qwest could have sought its own agreement with TWTC for SWAt it did not. And, 

significantly,Qwest will not agree to a revenue commitment similar to that of AT&T. Even if 

the Commission had jurisdiction over Qwest' schumsafter The. Regulatory Reform Act of2011, 

those claimsm:ust be rejected because Qwest was not in "like cirCumstanc.es"to. AT&TnQr was 

Qwest the victim of "undue orumeasonable" treatment vis-a.-vis AT&T.AT&Tagteedto a 

multi-million doUar take-or-pay obligation: Qwest wanted no part of that or any other 

commitment. Rather than equrutreatment with AT&T, Qwest asks the CQtnrriission for 

preferential treatment: i.e. retroactively granting Qwest an SWA rate that would not have 

existed but for the totality of the negotiated AT&T ..TWTC agreement and its assoclat:ed.revenu.e 

commitment. 

CLECs in Florida are and have always been subject to a "lesser level" of regulation to 

encourage CLEC entryartd inv~ent in the state. Imputing.(;\ new regul~ry regime for 
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CLEC SWA rates after the fac4 as Qwest urges the Commission to do here, will onlypenaJize 

CLECs like TWTC who already invested in Florida and will discourage future investment in 

Florida. 

Qwest'scase carmot withstand .critical scrutiny. Qwest sidesteps the repeal of the 

discrimination laws upon which its entire complaint is based in several specious ways., 

Although the statutes upon which Qwest r~Hes have beefirepealed, Qwest at,'guesthat the repeal 

was only intended to effect retail consumer practices. This argument isself~contradictory 

because Qwest acknowledges that the only non·discrimination provisions in tne statute 

protected conswners and not carriers. Qwest also insists that it had a private property right (a 

cause of action) which outlivestbe laws' repeal, This position flies in the face of precedent 

regarding such rights and agency jurisdiction, and is completely inconsistent with Qwest's 

argument that the statute of limitations does not apply because this case is an agency 

enforcement action. Qwest can't have it both ways. 

Further•. although Qwestclaims in Count II orits Amended Complaint (Issue No, 6) that 

a CLEC must charge all IXCs the SWAstandard offer rate ftornthe CLEC's price list, Qwest 

witness Easton could not sqUfiu:e this claim with his own testimony thatCLECs should extend 

SWAcontract rates by noticel1etter. Qwest witness Hensley-Eckert would have tbe 

Commission believe Qwest conducted. a "diligent" investigation of CLEC SWA contract rates 

by writing letters which asked CLECs for the type of confidential/proprietary contracts Qwest 

itself would. not s~nder to any1birdparty who asked; and. remarkably. the ~'di1igence'1 did not 

include a Google search for publically available infonnation regarding CLEC agreements, let 

alone for agreements involvinglatge .Qt publicly.traded CLECs like TWTC. 
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Qwest also asks the Commission to unlawfully relyonptesumptions and unpromulgated 

rules to ~tablish the bases for both undue or unreasonable discrimination and harm. Without 

these proposed presumptions and rulesJ Qwest's case falls. Qwest did not present any actual 

evidence that TWTC's allegedly discriIIlinatorypricing was in fact undue or unreasonable or 

had any impact on Qwest's prices, profits or market share in Florida or any impact on Florida 

consumers. And" in the conVerse situation where Qwest was the beneficiary ofa contract rate 

for SWA, Qwest offered inadequate explanation of why the same evidentiary presumptions and 

rules would not apply. Finally, Qwest may make a last-ditch effort to distntct the CoII1mission 

from these flaws and the claims as pled by suggesting that the AT&T· TWTC agreement may 

somehow be independently actionable as anticompetitive behavior. This claim is notin Qwest's 

cornplaint or in the Prehearing Order issues. The obvious procedural defects to this phantom 

claim notwithstanding, there is absolutely no competent substantial evidence in the record that 

the AT&T-TWTC agreement was anti~competitive (Jrhad 0,[ any impacttoany Florida market. 

Despite Qwest's claims to the contrary, this case is not a parallel proceeding to the one 

that was litigated in Colorado.: the statutes and regulatotyrules in Colorado are materially 

different than the statutes and rules in Florida. Qwest's advocacy espouses notwhat the law in 

Florida is -- where the Legislature. has sought to promote a more free market for 

telecommunications services-, but what Qwestfeels the law should have been for the past ten-

plus years. In Florida, CLEC SW A rates .are not regulated, there is no cost basis mandate for 

SWA J?ricing, there is no requirement to file SWA price lists <;>rcqutracts. and SWA has never 

been deemed.a bottleneck service. Any Qwest argumenttothe oontrary rtlustberejected. 

With the hearing completed and the evidentiary record closed"th,eCommission should 

now see Qwest's case for what it really is: an over-lawyered contrivance to retroactivelyiIilpute 
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new regulation intorep~aled law. Qwest has made an unprecedented and unreasonable request 

for a windfall or penalty, to the detrirnent of economic investment in Florida. For th~ and all 

the reasons stated in this Brief, the Commission must reject ail of Qwesfsclaims against 

TWfC. 

ISSUES, POSITIONS AND ARGUMENT 

ISSUEl: 	 For conduct occurring prior to July 1, 2011, does thecFIorida Publi¢ 
Service Commission retain jurisdietionover: 
<a) Qwest'$ First Claim for Relief alleging violation of 364.08(1) and 
364.10(1), Florida Statutes (F.S.) (2010); 
(b) Qwest's Second Claim for Relief alleging violation of 364.04(1) 
and (2), F.S. (2010); 
(c) Qwest's Tbird Claim for Relief alleging violation of364.04(1) and 
(2), F.S. (2010)1 

TWTC: 	 *The Regulato.-y Reform Ad removed Commission authority over 
the cited provisions; therefore, all pending cases "faU witb the law." 
Qwest had D.!! property interest in its claims, and current, not 
repealed, law applies.'" 

The commission does not have Jurisdiction to ,enforce repea1edprior law in the context 

of this case because: (a) even if the cited statutory p):'ovisionsapplied to CLECs, the 

Commission only.has the authority granted it by the Legislature; since the Legislature repealed 

or altered those statutory provisions, the Commission has no jurisdiction .over this matter and all 

pendibg cases fall with the law; and (b) application ofThe Regulatory Reform Act to this matter 

does not constitute a retroactiv:e change of law, and Qwest did not establish a property right (i.e. 

vested right) in a cause ofactlQn} 

lfthe Commission finds in Issues Nos. 5,6 and 7 that Qwest miledto prove TWTC vio1a:ted any of the stallltoTY 
provisions which the Commission should decide - the C()nunission mllyevaIuate whether all or partsc of Issues 
No. I, 3, 4,8 and 9 need to be ruled upon at ail. TWTC apes not state a position regarding suchan evaloation, 
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To properly address this issue, the Commission must affinnseveral points respecting the 

issue's scope. First, this issue ONLYinvolves §§ 364.08(l), 364010(1) and364.04(li as th08~ 

sections existed prior to July 1, 2011, and changes made to those sections by The Regulatory 

Reform Act.3 No other statutory provisions are cited in the wQrding of the issue. so nj:me should 

be addressed as part ofthe issue. Second. this issue posits that Qwest's. First. SeCond and Third 

Claims for Relief ONLY allege violations of those referenced sections and nothing else.4 

Therefore. to the extent that any other party addre&sesjurisdictional matters outside these four 

comers of theissue, such arguments are outside tbescope of the issue·and, improper.s 

With the issue's scope thll$ defined, the Commission must also affirm that ·the·posiure, 

and hence the analysis, of this issue is entirely different from that of a motion to dismiss. Ina 

motion to dismiss, the CoJ:llmissionaccepts as true the allegations made in the petition and 

affords the petitioner the benefit of inferences from allegations. 6 The determ.hlation nQW 

required by this issue. however, leaves that frnmeworkand the pleadings behind. Ins,tea4,.this 

which, as applied, could bave multiple anqsignificant variations. Rather" TWTC J:tsetves its rights should the 
Commission's actions affect TWTC's intet"e&ts. 

2 TWTC does not concede that the cited .sections even apply to carriertnmsactions. That topic is addressed in Js.<rue 
No.5. 

3 Chapter 2011-36. Laws of Florida. lbislaw madethefoUoWing changes. Sections 364.08(1) and 364.10(1) were 
I'ep(l8Jedand nol replaced. SecP.on 3.64..Q4 was rewritten to clarify that the Commission did not have Jurisdiction 
over the content of publisbedscheduleSof telecommunications companies and pettnit service contracts with rates, 
t(m'DS and conditions different from tbosepublished schedules. For the sake ofconvenience, throughout this brief, 
TWfC .refers to all of foregoing clulnges as a "repeal" unless otherwiSe noted and does not always include the 
"(20}0)" designation in referringlo statutOI}' sections as they existedpriorlO luly It 2011. 

4 This issue's wording should not now be revised to ask an entirely different question. Qwest may assert this. issue 
includeS tbe question. ·ofthe Commission's Jurisdiction over a cla.ill1soundingin .anticompetitive conduct. On its: 
face,tile is.sue does not. Besides, an agency may not take jurisdict:10l'l over one provision of the law and tben 
bootstrap itontollnother that was repealed. 

, For instance, theComml!1sion's jurisdiotional a1.lthority, if any, to ordertheremewes Qwestseeks areaddre$sedin 
Issne~(). 9(a). 

6 Docket File Doeument No. 04705-11. 
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issue addresses whether the Commission has jurisdiction to enforce the referenced statutory 

sections based on evidencem thetecord, Thus, jurisdiction is viewed not in the cont~xt of 

allegations .once assumed to be true but in the,context of claims proven to be true, if any. The 

Commission's ruling on the lointCLECs'earlier motion to dismiss for lacK ofjurisdiction,7 

therefore. is little more than a historical reference;' It lsnot dispositive at this stage of the 

game. 

Further. as alluded to above1 TWTC submits that a predicate question for this analysis is 

the following: whether Qwest had a vested property right in a cause of action which could not 


be altered by The Regulatory Reform Act; As diseus~ed in further detail below. TWTC submits 


that Qwest did not have a vested property right to a cause of action, and, even ifQwest did., the 


. Commission does not haVe jurisdiction to address same. This aside. if this p~dicatequestion is 


not decided in the context of this issue - and depending on the Commission' s reasoning, it may 


not need to be -- TWTCnotes the question also com.es up in the context of Issue No. 7(a) 


(statute of limitations);9 

Below is a summary of whatwas and what was not proven in the recordgertnane to a 

Commission determination onjurisdiction10
: 

7 Order' No, PSC-II-0420-PCO-TP, issUed September 28, 2011. inthisdooket 

& At the Agenda Conference where the earUerMotion to Dis.nUss was addressed, the Commission indicated its 
intent to revisit the issue of jurisdictiQIl when the case was decided on the m.. Dooket File Document No. 
06694-11, page 24. 

9 In its discussion of Issue No. ~(~), TWTC points out the inconsistency ln the Qwest arguments tha11 on the one 
hand, Qwest bas a vested right ih aCRllseof action for purposes of the jurisdictional analysis, but, on the other 
band. this case is an agepcy enforcement matter for purposes of the statuteo! limitations analysis. TWTC 
maintains that the theoretical foundation for Issue No" 1 and Issue No. Sea) must be consisten11 i.e. must be one or 
'the other. 

II) Most of these findings are diswssed in greate.r detail in Issues Nos, 5- 8 later in this Brief, with record citations 
there. 
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(1) TWTC charged Qwest a standard offer SWArate from TWTC's Florida 
Price List~ a rate which Qwest paid without dispute. Qwes! did not lll.akcany 
attempt to negotiate a contract ""rate with TWTC. though Qwest knew that it could 
so negotiate. 

(2) TWTC charged AT&T a negotiated contract rate for SWA,as allowed by 
TWTC's Florida Price List.. An integral part of that TWTC~AT&T contract 
required AT&T to make a take-or-pay revenue commitment applicable to the 
entire package i ofservices under contract 

(3) Qwest would not and will not agree to a revenue commitment as wasagrecd 
to by AT&T. Rather, Qw-est seeksjust one tateior one service. SWA, from the 
TWTC-AT&T agreemeI).t and would abjure all other AT&T duties under that 
contract 

(4) CLEC SWA rates have never been based on cost in Florida; the Commission 
does not have jurisdictional authority to set SW A rates, base<! on cost or any 
other basis; and the Commission has never exercised jurisdictional authority, 
even ifithad any, over contracts for SWA rates/services. 

(5) No statute, Commission rule or order establishes even one of the elements to 
Qwest's strict liability11 bratld of discrimination c1aim~ those elements being: (a) 
SWA isa monopoly service. (b) a CLEe's SWA standard offer rates and 
contract rates must be uniform unless supported by a cost study, (c) any such 
non~uniforrn SWArates are presumptively discriminatory and harmful tome or 
more undefined market(s),. (d) contract SWArates had to be filed with or 
approved "by the Commission or disclosed/offered to all carriers, (e) though not 
regulated by the Commission, SWA ra1es are subject to retroactive adjustInent.12 

(6) These aforesaid elements have ail been constructed by Qwest after-the-fact, 
for purposes of this case,and were not part ofa fairly noticed and previously 
implemented regulatory system which set expectations for the carrier 
community.13 

U"Strict liability" means "Liability without. fault. A case is one of~strict liability' when neither care, nor 
negligence, neither good nor bag faith, n~ithtr knowledge nor ignorance will save the defendant" Black's Law 
Dictionary, Revised Fourth Edition. 

12 As discussed in Issue No. 3, many of the foregoing are ~ on impennissible evidentiary presumptions or,as 
discussed in lsaueNo. 5, unpromulgated rules. 

13 In fact, as discussed later in Issue No.5, the Commission cultured an environment of regulatory restraint as to 
CLECs,as Mr. Deason testified. In addition, if there is any concerti at all in this proceeding aboutaretroactive 
application oflttw, that concern pertains totheCom:n:Ussion's applying these newly-forged elements to prior CLEC 
conduct. 
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With these findings, the Commission may proceed to the analysis. of: (1) whether the 

Coxnmi$slOn, asattagency with powers limited by the Legislature,. has jurisdictio~authority to 

enforce repealed law.as Qwest has argued in this case and, (2) whether applying The Regulatory 

Reform Act to this case is a retroactive application oflaw and whether Qwest had a vested. 

property right to. the relief Qwest seeks. As TWTC notes throughout, under any analytical 

approach, Qwest is wrong,. and the Commission simply lacks jurisdiction,uruier B.11Y 

circumstances, to enforce repea1edsections ofFlorida Statutes. 

The record must be reconciled with years ot precedent defining the limited scope of 

agency and Commission authority, including. in particular, the holdings ofJennings v. Florida 

Elections Com 'n, 932 So.2d 609 (Fla. 2 nd DCA 2006). and G~want v. Flo1"idq Real Estate 

Com'n, 16680.2<1230 (Fla. 3M DCA 1964), In those cases, the coqrts found an agency could 

not enforce repealed law for acts committed prior to repeal. Therefore, from a critical point of 

view, the Commission must at least acknowledge this much: if the Commission on its own 

initiative sought to enforce repealed law, the Commission lacks jurisdictional authority to do so. 

The Commission is, of course,. a creature of statute with only such wwers as delegated 

.to it by the Legislature.14 "Inasmuch as the PSC, like other administrative agencies, is a creature 

of statute, the Commission1s powers, duties and autbQrity are those and only those that are 

conferred expressly or impliedly by statute of the State." Southern States Uti!. v. Public Servo 

Comm'n, 714 So.2d 1046, 1051 (PIa. lstneA 1998) (en bane) (internal quotations and citations 

omitted). Indeed, It is a bedrock principle of administrative law that: 

14 See, e.g.. Stot~ Dept ojTronsportation Vi Moy~ 3.54 So.2d 359.361 (PIa. 1977). 
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An agency has only such power as expressly or by necessary implication is 
granted by legislative enactment. An agency may Dot increase its own 
jurisdiction and, as a creature of statute, bas no common law jurisdiction or 
inherent power such as might reside in~ fen; example, a court of general 
jurisdiction. 

State Dept. ofEnv. Reg. v Falls Chase Special Taxing Dist., 425 So.2d 787,793 (Fla. 1st DCA 

1982) reviewden'd 436 So.2d 98 (Fla. 1983) (emphasis added); see also Ocampo 11, Dept. of 

Health, 806 So.2d 633, 634 (Fla. 1st DCA 2002) ("An agency can only do what it is authorized 

to do by the Legislature"). An agency may not enlarge, moaify, or contravene the authority the 

Legislature delegated to the Commission. See, e,g.> City ofCape Coralv. GAC Utilities, Inc. of 

Florida, 281 So.2d 493, 496 (Fla, 1973) ("Any reasonable doubt as to the lawful existence of a 

particular power that is being exerciSed by the Commission must be resolved against the 

exercise thereof . ,.and the further exercise of the power should be arrested. "); see a/so State 

Dept. ofTransportation v. Mayo, 354 So.2d at 361.. If the Commission attempted toexpandits 

authority, intentionally or not, the Commission's actions would be an\llllawful attempt to wrest 

power away from the Legislature, rather than acting as an agent of the Legislature. Moreover~ 

as the Florida Supreme Court b2ts stated, "[t]osay that the jurisdiction of the Public Service 

Commission cannot be altered by the State Legislature: is to admit that the government is 

beyond the control or the people- that an administrative Frankenstein, oncecrea.ted, is.beyond 

the control of its Legislative creator."lJ 

In Jennings., the Second DCA addressed whether the Florida Elections Commission 

("FEC") hadtbe authority on its own initiative to proceed with investigating certain charges 

against a city councilmen when, after a DOAH hearing but before final adjudication of those 

charges, the Legisla1urechanged the law and JilllitedFEC' sability tQ investig~ only charges 

u City o/Cape Coral at 496. 
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brought by a third party complaint. 932 So.2G. 609;610-611. After relating the relevant facts, 

the court began to address principles of retroactivity as to procooural. remedial and.substantive 

changes of law, but stoppoo short, and found instead: 

We conclude that general principles to be applied in determining Whether a 
statute should be applied retroactively are not use:fu1 in resolving this case given 
the nature of the law at issue .here. The amendment effectively restrictoo the 
jurisdiction of the [FEC]. 

We conclude that the issue in this case must be. resolved by using the general 
prinCiple·that "when . a law conferring jurisdiction is repealed without any 
reservation as to pending cases, all cases fall with the law}' 

la at 612, 613 (Citations omitted.) Then, as to the inference of legishttiveintetltto be drawn 

from the lack ofa savings clause accompanying the statutory change; thecourlcommented, 

The statute does not distinguish violations unearthed by the [FEe] before its 
effective date from violations discoveroo thereafter. If the legislature had 
intended its restriction on the [FEC's] power to apply only to the latter, it easily 
COuld have mUd so. Just as easily, the legislature could have exempted pending 
proceedings from the operation of the statue. It did neither. 

ld. at 613. 

.In another change of law case affecting agency jurisdiction) Gewant concerned Florida 

Real Estate Commission e'FRECt»charges against a registered broker for violating a ,statute 

which declared itunlawfuLfor anyone to advertize land sales to out"'of':'state prospects prior to 

filing certain information with the FREC. 166 SO,2d 230, 231. While proceedings were 

pendinga.t FREC, but before a final deoisionon the charges was rendered, the. statutory mandate 

was repealoo. Id,,231 - 232. "No savings clause was included in the newstatute.n ld. at 232. 

The court held that the effect of the repeal "w~s to eliminate the jurisdiction ofthe [FREe] ov.er 

this pacticularviolation." ld.at 231. Even.ifthe Legislature intended to continue to regulate the 

activity, the court continued, ·'it cannot be said thatit was their intent to perpetuate (beyond the 
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[effective date of repeal]) the power of the [FREe] to punish for violations of the repealed 

section.u ld. 

Jennings and Gewant illustrate several key points. FirstJ an agency has no jurisdiction to 

proceed in pending cases where the authorltywhich the agency did have is repealed prior to the 

agency's final d.eterrnina:tion. Second, a savings clause would be required to preserve authority 

over pending cases.16 In otherwords~ the proper legislative intent to be draWn fromthe lack of 

a savings clause is that a repeaJireplaceIllet1t of laws governing agency authority applies on the 

effective date of the repeal Uthe opposite conclusion regarding legislative:intent from the lack 

of a savings clause were made, both Jennings and Gew4nt would have different holdings 

altogether j 

In consideration of the above authority. there C.aIl be little question in this case that (a) 

the repeal or replacement of §§ 364.04, 364.08(1), and 364.10(1),F.S. (2010), by The 

Regulatory Reform Act applies to all pending cases and. the Commission bas lost Jl.lrisdictlon 

over all pending cases to enforce repealed law and (b) the lack ofa savings clause means that 

there was NO legislative intent to preserve Commission jurisdiction over pendingcas~. 

Accordingly,thequestion becom~ whatdifferen~. ifany, should Qwest'spresenceinthls case 

make, particularly in light ofthe record here. 

TWTCbas found no Florida authority supporting the proposition that a third party's 

mere allegations for standing to commence an administrative adjudication on a repealed 

regulatory requirement, either: (a) over-rides the Legislatively createdjurisdictional bounds of 

that agency or (b) .CaD or does create a vested property right or a "cause of action" in a prior 

16 See also Florida Interexcht1nge Carriers ASSQciation. Inc"v. Clark. 678 So.2d 1267, 127() (Fla. 1996) ("The 
very Dature of a savings clause imparts retroactivity upon the statutes within its ambit.") 
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regulation. The Commission does nothave the satl:'le authority as Florida's courts. This case is 

an administrative,qtJaSi.;judicial proceeding.17 And, although very sparse as to 

telecommunications services, the legislative prescriptions in Chapter 364 were a limited 

exercise of the state's police PQwer.18 The Regulatory Reform Act constitutes a change to or 

pull back of the state~s police power. When the Legislature, in its sound judgment, limits its 

exercise of police power, and an agency finds. that a third party has a vested property right in 

prior regulation, the agency .effectively divests the LegiSlature of control over its police power. 

Thus, Qwest asks the Coturnission to do what theC.ommission cannot do: wrest control of 

regulation from the Legislature. In addition, no agency hasiIlberent jurisdictional authority to 

find or preserve a vested property right, 19 letalonetarnper with the police power in· defiance of 

its Legislative master. And even. ifQwest had a vested right in any prior regulations -- which 

Qwest does not -;the Commission may not grant itself additional jurisdictional authoriW to 

adjudicate repealed law undertbe guise of"interpreting" The Regulatory Refonn Act. See,e.g,. 

Falls Chase Special Taxing Dist., supra; Ocampo, supra~: GAC Utilities, Inc. o/Florida, supra. 

Based on the record in this case, TWTC disputes the contehtioIl$ that applying The 

R(:.gulatory Reform Apt to this case would he retroactive and that Qwest has a vested property 

right any prior regulations. As a general rule. "courts should apply the law in effect at the time 

that they decide a case unless that law would have an impermissible retroactive effect as that 

17 All of the oases heretofore cited by Qwest, attd likely to be cited again, are cases involving civil actions in the 
courts. not cases invblving .agency regulation or jurisdiction. Qwest'scitedcases are, therefore, are inapposite. 
Further, alth6~nTWTCchllrl.Wtemes Qwest's prayer for monetary relief as adarna8es remedy, ihatassertiondoes 
not change the jurisdleU<mal analysis. 

18 See§ 364.01(4), F,S. (2010). The state's police power generally encompasses regulations designed to promote 
the public, healt~sl:lfety. welfare orgetleralprosperity. E.g. State v. Sater•. 489So.2d 112S, 1127 (PIa. 1986); 

19 For all agency to do so would unlawtUlly cast the agency in the role of a court, holding the tegislatureS'icrumge 
to law unconstitutional as applied. 

13 


http:489So.2d
http:PQwer.18
http:proceeding.17


--~--------_._._------

BRIEF OF TW TELECOM 
DOCKET NO. 090538-TP 

concept is defined by the Supreme Court.n BellSouth.Telecommunications, Inc. v. Southeast 

Telephone, Inc., 652 F.3d 650 (6th Cir. 2006) (no retroactive application of law impeding a 

vested right for PSC to apply new regulation regarding interconnection agreements to ease filed 

prior to rule change). The U.S. Supreme Court established the futnlework for ~troactivity 

analyses in Landgrafv. Usi Products; et al. 511 U.S. 244 (1994). where the Court explained: 

While statutory retroactivity has long been disfavored. deciding when a statute 
operates "retroactiveli' is not always a$1mple or mechanical task. 

A statute does not operate "retrospectively" merely because it is applied in a 
case arising ftomconduct antedating the statute's enactment, Rather, the court must 
ask whether'the new proVision attaches new legal consequences to events 
completed before its enactment. The conclusion that a particular rule operates 
"retroactively" comes ~t. the end ofa process ofjudgment concerning 'the nature 
3Jldextent ofthe ch3Jlge in the law and the degree ofconnection between the 
operation. of the new rule and a relevant past event .. My testof retroactivity will 
leave rodmfof disagreement in. hard cases, and is utdikely to c~sify theenonnous 
variety of legal changes with p~tfect philosophical clarity. However~retroacti.vity 
is a matter on which judges tend to have '~sound , .. instinct[sl." ami familiar 
considerations offair notice~ reasonable reliance, and settled expectations offer 
sound guidance. 

When a case implicates a federal statute enacted after the events in suit, the court's 
first. task is to determine whetherCQngteSS has expressly prescribed the statute~s 
proper reach. IfCongress has done $IT,of course~ there is no need to resort to 
judicial default rules. Whe~ however, the statute contains no such express 
command, the court must determine whether the newstatute would have 
retroactive effect. Le., whether it would impair rights a party possessedwhen he 
acted, increases. party's liability for past conduct, or impose new duties with 
respect to transactions already completed. Ifthe statute would operate 
retroactively, our traditional presumption teaches that it does not govern absent 
clear congressional intent favoring such a result. 

Landgrafat 268- 270 (internal quotatio~ns and citations omitted). In thi$ case,. The Regulatory 

Reform. Act did not specify its ~'tempQral reach," though, as stated earlier, Jennings and Gewant 

both dictate that changes to a regulatory statute apply to pending cases where the new law 
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contains no savings clause. Aecordingly~ even if one were to look to the next part of the 

Landgraftest, nothing about "the natUre and extent of the change in the law" or "the degree of 

connection between the operation of the new rule and a relevant past event" offends "'familiar 

considerations of fair notice,reasonable reliance, and settled expectations." TWTC maintains 

this is 80 because, at a minimum: (a) The public understands that particular expressions of the 

state's· police power, such as the statutory sections repealed and replaced here, are always 

subject to change by the Legislature. 20 (b) It cannot be fairly or persuasively argued that any 

Florida telecommunicationscarri.er had notice of, relied on or expected that, under prior law, 

even if anti-discrimination statutory provisions appJied to SWA: (i) the standard for a claim of 

discrimination was strict liability and (ii) such a claim triggered the sort of retroactive monetary 

liability reserved for instances where the Commission had plenary authority to set and regulate 

21rates.

Dove-tailing into these concepts of notice, reliance and expectation in a retroactivity 

analysis is the defInition of'~vested right." To be vested, "a right must be more than a mere 

expectation based on anticipation of the continuance ofan existing laW; it must have become a 

title, legal or equitable, to the present or future enjoyment of.a demand," In re: Will ofMartel, 

457 So.2d 1064, 1061 (Fla 2nd DCA 1984) (emphasis added), citing Division of Workers 

Compensation v Brevda, 420 So.2d 887 (Fla 1 st DCA 1982). A right cannot be uncertain or a 

mere possibility. Id NOT can such rights be said to be contingent, i.e., "when they only come 

into existence on an event or condition which may not happen or be performed until Some_ other 

20 Indeed, the Florida Legislature has altered the COlilmission's jurisdictional authority over telecommunications 
matters multiple times over the last ten years, 

21 The benefit of going-forward relief based on the repealed statutory sections does not raise retroactivity concerns 
and would not constitute a vested right. Landgrqfat 273. Therefore. there is no question that anyQwest claims for 
prospective relief based on repealed mw.is improper. 
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event may prevent their vesting," R.A.M. ofSouth Florida, Inc. v. WCI Communities, Inc., 869 

So.2d 1210, 1218 (Fla. 2nd DCA2004)(quotations and citations omitted). 

Any expectation Qwest had relative to its claims were purely unilateral expectations, 

and by no means shared or mutual. Further, any such Qwest expectati'9n8were entirely 

cOlltiftgent on the Commissiol"l'cS accepting, for the first time in this case, the new elements to 

Qwest's unique brand of strict liability d-iscrimination c1~including: (a) SWAis a monopoly 

service, (b) a CLEe's SWAstandartioffer rates and contract rates must be unifonn unless 

supported by a cost study, (c) any such non-uniform SWA rates are p(e$UIUptively 

discriminatory and harmful to one or more undefined market(s), (d) contract SWA rates had to 

be filed with or approved by the Commission or disclosed/offered to all carriers, (e) though not 

regulated by the Commission, SWA rates are subject to retroactive adjustment TherefQte,it 

cannot be said Qwest had a vested right. 

In summary, notwithstaIldingthe Commission's lack of jurisdictional a1J1hority Ona 

statutory basiti, even if it were correct to say tl:uit Qwest' s initial pleading constituted more than 

just a claim for standing in agency' enforcement ofadelegaled pOlice power. or statedfiiote 

specifically, even if prior regulationsve!;lted Qwest with a private property right in a "causeof 

action" for undue or unreasonable discrimination, that is a far cry from what is at iSSue now. In 

the record Qwest posits an entirely new '·cause of action,'t one based on strict liability and 

retroactive adjustment to rates which the Commission does not regulate. Accordingly, on this 

record, the application of The Regulatory Reform Act to this case is not retroactive and Qwest 

had no vested right. 
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In consideratio.n o.f the fo.rego.ing. TWTC maintains that the Commission does no.t have 

jurisdictio.n based on the evidence in the rec.o.rd to. enfo.rce §§ 364~08(1)f 364.10(1) and 

364.04(1), F.S. (2010). 

ISSUE 2: 	 For conduct occurring on or after July 1, 2Qll, does the Florida 
Public Semee Commission retain jurisdietion over: 
(a) Qwest'sFirst Claim for Relief alleging violation of 364.08(1) and 
364.10(1), F.S. (2010); 
(b) Qwest's Second Claim for Relief alleging violation of 3'4.04(1) 
and (2), F.s. (20i(); 
(e) Qwest's Third Claim for Relief alleging violation of 364.04(1) and 
(2) F$.(2010)1 

TWTC: 	 *At the hearing, Qwest· stipulated that this issue does not involve or 
impact TWTC.'" 

TWTC's. SWA co.ntract ratcwith AT&T expitedin November 2008. As Qwest 

stipulated at the conclusio.n o.fthe hearing,this issue, therefore, does no.t invo.lve TWTC. 

ISSUE 3: 	 Whieh party has (a) the burden to establish the CmnmissiQn's 
subjett matter Ju,risdiction, if any, over Qwest's First, Seeon4, and 
Third Claims for Relief,. as pled in Qwest's Amended ComJi~ttand 
(b) the burden to establish the factual and legal basis far each of 
these three claims? 

TWTC: 	 *(a) The burden to demonstrate jurisdiction remains on the party 
asserifug jurisdietion, i.e. Qwest. (b) Absent a statu.tory burden.. 
shifting presumptiont Qwest also bears the burden of proving Doth 
the factual and legal basis for its clailJls, The Legislature has not 
created a presumption to shift that burden to CLECs. '" 

It is do.ubtful that there is any 'genuine dispute in this case regarding who has the 

ultimate burden o.fproof. Rather~ the more specific co.ntentio.ns invo.lve what that burden of 
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proof entails and how is it met in the context ofthis casft; Qwesterrs in several respects 

regarding the bW'den. and the Commission cannot and should not rely on these flaws. 

As a general rule. the bW'denofproof is on the party asserting the affirmative in an 

administrative proceeding. See e.g. Florida Department ofTransportation vJ. W.C. Co., Inc.• 

396 So. 2d ?is, 788(Fla. 1st DCA 1981); Balina v. Department ofHealth and Rehabilitanv!? 

Services, 348 So.2d 349, 350 (Fla. 1st DCA 1977). Since a motion to dismiss fat lackof 

jurisdictiQnm~y be made at any tjme under RuleL 140(h)(2) of the Florida Rules ofCivil 

Procedure, it logically follows that ifjurisdiction is questioned at any time, the party asserting 

the affirmative of a tribunals' authority must also establish the jurisdiction oftbe tribunal at any 

time. 

The standard ofproof in most administrative cases isa preponderance ofevidence. 

Section 120.57(1)0), F.S. Fitzpatrick v City ofMUlmi Beaeh.328 So2d578(Fla.3tiDCA 

1976). However~. the clear and convincing .evidentiary standard applies inpenal proceedings. 

such as a disciplinary c~s orcasesimposing an administrative ftne,as these are penal in 

nature and implicate property rights. E.g., Department ofBanking and Finance, Div. of 

Securities andl1Westof Protection v. Osborne. stern & Co., 670 So. 2d 932, 935 (Fla. 1996). 

Therefore, to the extent this matter is a disciplinaQrcase, the standard ofproof is cleatand 

convincing evidence. 

On the face ofits argument regarding burden ofproof, Qwest posits a burden shifting 

presumption whereby~ as Qwest would have the Conrtn.issioJl believe. the burden ofcoming 

forward with evidence shifts from Qwest t.o TWTC once Qwest makes the mere allegation that 

a difference in SWA rates is not based on cost. To supPOrt this proposition, Qwest has cited 

aUthority fr.om oUtetjurisdictions or inapplicable authorlt;y. However, thes.e do notestablish the 
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law in FlQrida administrative proceedings. The more serious flaws, to Qwest'sposition 

tegardinghow the burden ofproof is to be applied are:Ca) Florida Jilf.iministrative agencies have 

no authority to adopt or ,apply a legal preslUllption in the absence of specific authorization from 

the Legislature, (b) Qwest :misrepresents its presumption as one whlchshifts the burden of 

coming forward. and (c) '41 teality, Qwest posits an irrebutable presumption for both liability 

and harm. Qwest cannot evade its burden ofproof in the case by these improper devio.es. 

The law t>n this point is clear. "'[Tlhere is 1)0 authority under Florida law for an agency 

to adopt and apply a legal presumptiollin the absence ofspecific authorization by the 

legislature."McDonaldv. Dept. ofProfessional Reg., Bd ofPilot Comm'n, 582 So.2d 660, 664 

(Fla. 1st DCA 1991.22 At a minimlUll, this means that an agency, may not declare through a rule 

or order that the existence ofa one fact establishes theexiatehceof a presumed fact. 2J It does 

not mean the Commission may not draw reasonab1einferencesfrom the evidence. But~ clearly, 

a mere inference is not whatQwest suggests here. Qwest asks the COm.ttllSSiOll,to use 

presumptions to establish lit\bilityand harm. Qwest's witnesses makes Qwest's intentions 

obvious: they testify that there is no, justification for different rates otherthan CO$t. (W¢isman, 

TR 000355, oo036J)(Eastotl TR. 000141- 000142.) Qwest'suse ofcost in this way is a 

noteworthy flaw in and ofitself, since SWA rates are not and never have heen based on cost or 

regulated. In any event, the Commission may noternploy presumptiollS, rebuttable arnott 

unless authorized by statute. The burden to establish subject matter jurisdiction as well as the 

factual and legal baSis for its claims remains squarely OnQwest. The Commission must reject 

22 Any reUiUlce on ClayUtility Co. v. City ofJacKsoTlllilie, 227So.2d 516 (Fla. l't DCA 19(9)is misplaced. That 
case WIl$ a c1rouit cQUi1: action for a d~tennination of rights under former chapter 86, F.S. which set limitations on 
municipal electric proVider cost recovery; itwas not a quasi-:judicial proceeding under chapters 120 and 364. 

2.1 See the definitionofa."presurnption~' in, $ection90.301. Florida Statutes. 
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Qwesrs efforts to excuse its failure to meet these. burdens by relying on legal presumptions that 

were neVer authorized by the Legislature. 

ISSUE 4: 	 Does Qwesl.have standing to brfug a complaint based on tile claws 
made and r~medies sou gilt in <a) Qwest's First ChliJn for Reliet'; (b) 
Qwest:;sSe~nd Claim for R¢1ief; (c) Qwest~s Third Claim forreIief? 

TWTC: 	 ·No. To have standing, QweBt must demonstrate injury in faeto!a type 
which the proceeding is designed to protect, 'lWest cannot show 
standing on these {adJ, under reJ1l=l1ed law. Qwest has notaI1eged a 
violation of any current statute, nor atteillpted to amend its 
ComplainUo aUege such.* 

The two""prQnged test for standing in administrative proceedings is well-settled under 

AgricoChemical Co. 	~;Depl. ofEnvironmental Regulation" 406 80,2d 478 (Fla. 2d DCA 198 t). 

The question presented here, more precisely, is whether a party has standing under Agr:ico to 

request enforcement 	of repealed law. A third party does not have standing to seek agency 

enforcement of repealed law; for it logically follows that standing would fail when subject 

matter jurisdiction fails, as it should per TWTC's position on Issue No. 1. 

Qwest did not properly place before the Commission any other claims for adjudication. 

Specifically, Qwest did not properly place at issue a separate claim of anti~mpetitive 

conduet.24 For that matter .. QWest di4 not properly name TWTC as a respondent to its Third 

24TWTC does not take thepQsi:tion that a cartier lacks standing to petition the Commission to address matters 
within the Cotntnission's jurisdiction. which could include anticompttitive conduct, lfthosematters are properly 
put before the COlfilnission.Qwest's complaint did not state a claimfotll-nti-competitive conduct snd only makes 
two pB.S$ingreferet1ces to § 364~OL. Qwest's testimony only pos~ the presumption that a11egedrate discrimination 
causes anticompetitive results in downstr~m ~s. Itstestittlony.does not meet any established ellilmentsfor Il 
claim ofanticompetitive conduct Qwe$t made no attempt to amend itt complaint to include such a claim before or 
after the hlw changed, and did not ~k to add· an issue or amend existing issues to include such a claim. even iffor 
no purpose Qther than clarification. and fair notice to the parties. 
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Claim. And the Commission should not allow Qwest to play fast and loose With the procedural 

requirements ofthe Commission and Chapter 120. 

ISSUES: 	 Has the CLEC engaged in unreasonable rate discrimination, as 
alleged in Qwest's First Claim for :Relie', witbregard to its provision 
of intrastate switchedacce8s? 

TWfC: 	 wNo. Repealed sections 364 • .oS(I) and 364.10(1) should not be applied 
as Qwest argues. Further, Qwest is not in "like circumstances" to 
AT&T nor the vietimof "undue or unreasonable" treatment vis-a-vis 
AT&T because AT&T made a multi..miDion dollar take-or-pay 
commitment Qwest would not and eOlildnotll1ake.* 

Notwithstanding the repeal of §§364.0.8{1) and 364.10(1) (20to), TWTC questions 

whether these statutory sections were applicable, or should have been applicabltt. to all or some 

servicessolcl by carriers to other carriers or just some services sold toconsumer$. Further, 

TWTC maintains that ifthese sections were applicable to inter..carrier service, Qwest's 

proposed strict liability approach is improper ona number ofgrounds and the Commission must 

therefore look to a i'lirule ofreason" test for what might constitute "undue" or "unreasonable" 

discrimination and whomay or may not be "similarly situated." Under the rule ofreason 

approa,ch,.the TWTC-AT&Tagreement was appropriate, justified. and not discriminatory, as 

AT&T is uniquely situated. Qwest bas not provided adequate bases tg claim otherwise. 

TWTC's disagreement with thel:!.ppIication of §§ 364.08(1) and 364.10(1) (2010)toall 

carrier transactions stems from legislative statements~ Commission precedent, sound policy and 

Qwest's own adnlissions. Beginning with the latter; Qwest fervently arguedtherepea1 of these 

sections was onlyiIitended to effect retail consumer transactions.2S But there were not separate 

2$ See Qwest's·resp~ to Jomt CLEC Motion to Dismiss~DocketFile Dooument No, 05392-I I, page 15· 
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non-discrimination provisions in the law, one for consumer transactions and one for carrier 

transactions. Thus, Qwest acknowledges that tbe only nan-discriminationprovisions.in the 

statute protected consumers and not carriers. Notably, the preamble ofThe Regulatory Reform 

Act supports this rationale wherein it describes the act as "repealing ... 364.08, F.s., relating to 

... unlawful charges against consumers ...•,,26 In addition, the rules ofstatutory construction 

require that all provisions ofChapter 364 he read together in hannony to achieve a consistent 

legislative purpose. 21 While §§ 364.08(1) and 364.10(1) were in effect, chapter 364a180 

provided that CLECs were subject W& lesser level ofregulation,28 and the Commission's rules 

for CLECs took, and still take~ 3' "b:ands-o£r~approach to CLECs. The Commission never 

applied §§ 364.08(1) and 364.10(1) to CLEes (for customer or carrier transactions), and 

implemented no rules on the subject. Moreover, from a policy point ofView. there was no need 

to apply §§ 364.08(1) and 364.1 0(1) to CLECs. As former Chairman Deason testified, it would 

have served no purpose to apply these legacy sections to CLECs;instead.he opined those 

provisions remained in the statute to protect ILEC consumers during the transition to 

competition (Deason, 1R. 000607-000608), because.c.amets can fend for themselves.29 

26 Chapter 20 11<~6. Laws of Florida, Preamble (emphasis added). 

21 E.g., Woodgate Dev. Cpr-p. v. Hamiltor/lnvestment Trust, 351 So.2d 14 (pJa. 1979). 

28 Section 364.0104Xe), F.S (2010). 

29 Qwest has argued that in order for §§ 364.08(1) and 364.10(1) to not apply to a CLEC, § 364.337 ~quir~that a 
CLEC seek a waiver rr()m the C()mmission. TWTC disagrees that a waiver was necessary or that § 364.337 
required that the Commission apply §§ 364.Q8(1) and 364.10(1). The Connnission implemented comprehensive 
rules for CLECs after the 1996 act and specifICally rejected any rules on CLEC SWA. CLECsreasonable relied on 
the Commission's choices in thatrulemaking. botJ:t approving and rejecting various proposals, weover aU CLEC 
operations, not ~ta few select parts. A1th(n~gh§ 367.377 has changed significantly over time, during the TWTC
AT&T agreement on SWA ra~, it provided in part, "Rl!,les adoptetlby the commission governing the provision of 
competitive local exchange telecomm.unicatiotil! ·serviQe shall be consistent with s. 364.01." (Section 364.01 
provides for a lessetievel ofregulation for Ctl~Cs.) Section 364.337 further provided. "A certificated competitive 
local exchange telecommunications company tt1ay petition the commission for a waiver of some or all ofthe 
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Assuming §§364.0'8(1)and364.10(1) (2010) did applytoCLECs an~ specifically to 

CLECservices sold to other earners, the Co.t:nmission must address the standard{s) by which it 

should evaluate application ofthose sections in the context ofthe evidence in this case. As 

noted above, Qwest proposes a noveLandimprope:t strict liability approach; TWTC proposes a 

"rule ofreason"test The facts on the record, sound policy and the lawsqpport TWTC's rule of 

reason approach and a finding that TWTC did not violate the law. 

As TWTC witness Jones testified, theagreeme,ntbetween TWTC and AT&ro was a 

unique, multi.,.state, multi-service agreement with a substantial takco;.or-pay revenue 

commitment. (Jones, TR. 000623..000624; CONFIDENTIAL ExhibitNo. 81).31 SWA was a 

small but integral part of the agreement. (Jones,. TR. 000623..000624.) AT&T was uniquely 

situated as the Qfily TWIC customer whose footprint and reven~spend were large enough 

nationally to meet tbesubstantial revenue commitment ofthe agreement. (Jones" 000623

000626,) The agreement. she averred, was bi-Iateral bUSiness atrang~ment and involved no 

impropriety. (Jones, JR. 000626-000627.) Moreover,Ms. Jones testified the agreemeIlt was 

supported by a sound, rational economic justification: TWTC verified that theoveralldea1 was 

profitable to TWTC, TWIG was guaranteed a substantial revenue stream for multiple years, 

AT&T sought high-quality special access, directttansport and SWA services from TWIC on a 

national bas.js and TWTC w~ willing and able to sell same. (Jones, TR. 000624-000626.) The 

requirements ofthis chapter ....n (Empbasis added.) Typically a "requirement!' means an a:tti:rmative obligation, 
such as a filing or reporting requ.irement, rather than a purportedprohibitioll,Such as those in§§364.08(l) and 
364.10(1). And as the CommiSsion found in its comprehensive CLEC rulemaking, there were no filing 
requitementsfor SWA. 

30 The cOlltraCtratesfor SWA we~ effective for invoices to AT&T from January 2001 t'hrou:gh.November2008. 

31 The amount of that commitment is cotlfldentlal and subject to a pending request for confidential classification. 
For convenience the cQIlfidtntial figure is not repeated here but may be found on the transcript page and/or exhibit 
cited above. 
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agreement was a mutually beneficial and comprehensive business deal basedona total revenue 

commitment, and it was appropriate to include all purchased services in the total AT kTsp@d 

under the agreement. (Jones. TR. 000623-000626.) Thus, Ms. Jones emphasized. the.reasons 

for TWTC's distinguishing AT&T through this agreement were absolutely reasonable. (JoDe$, 

TR. 000623-000626.) Qwest was not in "ike circumstances" or "similarly situated" to AT&T, 

and Qwest only wouldbesoifQwestwereteadY, willing and able to adopt the TWTC-AT&T 

agreement in its entirety. (JQnes, 'fR. 000627-000628.) To test whether Qwest WaS similar to 

AT&T, Ms. Jones compared Qwest's total spend with TWTC to AT&T's totalspendWith 

TWTC for the last four years ofthe TWTC-AT&Tagreement. (Jones, TR. 000628; 

CONFIDENTIAL Exhibit No.8l.) Qwest'sspend didn't even come close to AT&T's; 

therefore, Qwest was not in "Hkecircmnstances" or "similarly situated" to AT&T. (Jones, TR. 

000627-000628; CONFIDENTIALE>clllbit No. 81.)32 Ms. Jones then refuted the notion that 

the TWTC-AT&T agreement was not disclosed,as a redacted version was filed with@dposted 

on the SEC's EDGAR website in200S33 and the terms of the agreementwas the subject ofa 

conversation between Qwestcounsel and TWTC counsel,. who poibted out Qwest<wa8oot 

similarly situated to AT&T. (Jones, TR. 000630-000632.) Ms. lonesalso pointed out that 

Qwest and TWTC have had an agreement tor unregulated services since 1995. (Jones, TR. 

000629-000630.) That agreement had been renegotiated and amended twenty-three times since 

1995. with several arnendmentseffective after Qwest knew about the TWTC-AT&T agreement 

32 TWTC and AT&T were negotiating. new agreement when the revenue commitment obligation expired. (Jones, 
TR 000640~oo.641). 

l3 ~gher testimc:my summary. Ms. Jones. mistakenly stated the agreement was filed with the SECin200L 
(Jones, TR. 000634). 
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rates; yet Qwest has stillnotnegotiafed aoontract SWA rate with TWTC. (Jonesy TR.000629;.. 

000630.) 

lWTC witness De~(}n provided a historic viewpoint of telecommunications regulation 

from the time.leading up to the 1993 FlQrida legislation introducing greater competition in the 

industryto:tbe m.ore recent years. Hes.erved on the Commission. from 1991 to 2006 (Deason, 

TR. 000589!t 000591)~ so his vantasepoint is particularly useful. Mr. Deason describeQthe 

transition from regulated to competitive services. and the views ofthe C(J)mmission regarding 

competitive service arrangements made through contract service agreementS eCSA,s"). 

(DeaooD., TR. 000592,.000594..) A carrier's CSA report$ filed with the Commission were treated 

as confidential (when requested); and. the Commission ruled that CSA reports were not needed 

to protect against discrimination among customers. (Deason, TR. 0005934)00594.) Mr. 

Deason opined that the situation in this case is similar what the Commission found relative to 

eSA reporting: a rmding ofdiscrimination requires more than just aute difference: there has. 

to be a fact-specific c.letermination ofwhether entities are similarly situated and not simply a the 

failure orinability ofthe. complaining custotllel' to successfully negotiate. (Deason.1R 

000595.) 

Mr. Deason verified that the Commission never considered SWA to be a regulated 

service, nor was it a service for which cost. or other infonnation was required to be filed. 

(Deason, TR. 000595.) And he arguedthe Commission has already found that, with ~gan:lto 

more competitively priced services, uci~umstances that would have amounted to undue 

discrimination in rate setting under monopoly regulation do not amount to discrlmfuation under 

deregulation." (Deason, TR. 000595-000596.) Mr. Deason also reminded the Commission that 

when it enacted rules governing CLEC,the Commission approved. staff's recommendation that 
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CLEe-provided SWA would not be a monopoly service and therefore filing information should 

not be required of CLEes. (Deason, TR. 000596-000597.) Mr. Deason opined that since the 

Commission never before required fIlillg information from CLECs for SWA and never 

considered SWA to bea monopoly service, itwoUld. be bad regulatory policy for the 

Commission to do so in this case on a retroactive basis. (Deason,TR. 000597..000598.) The 

Commission's decisions limiting CLEC regulation Were driven by the statute lU'gfug It ·'lesser 

level" ofregulation, which was a tool for encouraging investment in the Florida market. 

(Deason. TR. 000598-000600.) Again, Mr.Deastm stressed thatit would be bad re.gulatory 

policy for the Commissionto do what Qwesturges here, i.e. having encouraged entry into '"the 

Florida market with the promise of lesser regulation in 1995, and then impose neW regulatory 

reqllirements .•. ill 2012 retroactively to 1995." (Deason, TR.. 000000.) Furthermore, Mr. 

Deason said, requiring negotiated terms to be published soother companies could request those 

terms may result inJewer or no negotiated agreements. (Deason, TR. 000602.) Finally, Mr. 

Deason opined that none·of the non-uiscriminationprovisions that lingered in chapter 364 after 

the 1995 Act were intended. to apply to CLECsand none ever were so applied by the 

Commission, (Deason, TR. 000606·000608.) Qwest, Mr. Deason concludes, is asking the 

Commission to intercede, based on historic regulation that no longer exists and was notmean.t 

for Qwest's benefit. b~cause other carriers successfully negotiated where Qwest did not. 

(Deason, TR. 000605, 000608-000609.) 

TWTC witness Wood emphasized that the Commission must look at the Qwest 

complaint within the confines.ofFlorida~5 regulatory regime at the time. He affirmed that SW A 

rates were not required to be filed, let alone ~'ta,riffed,'~ and were not set bythe Commission or 

requireci to be based.on cost. (Wood, TR00437-440.) Qwestasks the Commission to impose a 
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strict liability regime for, and regulation of,SWA though none of the sections of statute Qwest 

cites refer to or regulate SWA and one) §364.03 specifically excluded CLECs ftomhaving cost-

based rates. (Wood~ TR. 000440..000442.) Mr. Wood opined service contracts for a variety of 

telecommunications services and differentiatit1gprice on a host offactors is the norm. CWoo~ 

TR. 000446-000448.) Here, Qwestisseeking preferential~ not equal, treatment under the 

statutes because Qwest wants to ignore provisions in CLEC con.tracts Qwest does not like. 

(Wood,.TR 000448-000449.) further, Qwest asks to reverse the unregulated regime for SWA 

and create a regulated regime~ while evading traditionalenfotcement principlesofa regulated 

regime. (Wood, TR. 000451-000452.) Mr. Wood opined that Qwesfs views are thus not 

consistent with sound economic and public policy. (Wood, TR. 000446, 00045Q, 00045:3.) He 

insisted that a proper analysis under the anti-discrimination statutes, ifthey applied, must 

include multiple factors, including the purchase ofadditional services. (Wood, n. 000457

000459,000461). 

He opined that Qwest's remedies effectively ask the Commission to authorize another 

violation .ofthe very sections ofthestatute Qwest claitns were violated..in the ~tplace. 

(Wood, TR. 000467, 000484.) Further, a "refund," he stated, refers to when a party is charged a 

rate different from a Commission-approved rate, and that is not the Case here. (Wood~ TR 

000467 -000468, 000485.) Instead, Qwest asks the Commission to regulate and authorize a new 

SWA rate OR award what would have to be described as damages, since it is Qwest's.fulnbled 

attempt to restore Qwest to the position itwould have occupied but for thea11eged wrongd9ing 

while ignoring all the other cQmponentparts ofthe TWTC-AT &T agreement (Wood, TR. 

000468-000470,000484-000485.) 
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Mr~ Wood debunked Qwest'ssuggestion that the Colorado PUC's views on Qwest's 

claims were relevanthere because Colorado law: (1) require4tarifffiling for SWA, (2) required 

SWA rates to becost~based, (3}required the filing ofSW Aratecontracts, and, consistent with 

these, (4) regulated discrimination for SWA specifically. (Wood. TR. 000495-000502.) Mr. 

Wood also criticized Qwest witnessWei$ID.an's reliance on the FCC's CLEC Access Reform 

Order because Dr. Weisman completely ignores that the FCC specifically allowed contract tates 

for SWA and did not: (1) set SWA rates, (2) require cost-based pricing of SWA, (2) require 

unifonn pricing of SWAt (3) require regulation of SWA 'Or that negotiated rates be cost-

justified. (4) require disclosure and offering ofcontract tates to all IXe, (5) require retroactive 

adjustment to any SWA rates. (Wood, TR. 000520~000527.J Mr. Wood disagreed with Dr. 

Weisman in principle that a cost difference must be demonstrated under FLorida law and, even if 

a cost difference needs to be shown, Mr. Wood testified that TWTC's costfor providing SWA 

services to AT&T were indeed different «(>00528-000533.000578-0Q0'582.) Further, Mr. 

Wood testified that under the plain tennsoftheTWTC-AT &T agreement, there was no 

question that contract rate for SW A would not apply unl~s AT&T met all of its other 

obligations under the agreetllent.(Woo4, TR. 000578.) 

QwestwitnessEaston advocated a rule wherebyCLECs must "disclose.and offer" any 

contractrate for SWA to all other carriers immediately upon the contract rate becoming 

effective (Easton, TR 000136) hut he also acknowledged in Florida CLECs had no obligation 

to even file otpuhlish any SWA rates (EastonTR. 000143), He said his idea ofrequired 

disclosure could heJulfilled by any means and that CLECs did not have to follow their filed 

price lists, but he could not reconcile hisopiniOIl with Qwest1 s SecoIld Claim that eLEes may 

only charge their price list rate. (East<)fl TR" 000137 - 000138.) Mr. EastGn opined that only an 
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SWA rate in acon.tract, whether the rate is up or down, must be disclosed to all carriers, but no 

other rates, tenns and conditions ofthe contract need be, as they do not matter; (Easton TR. 

000139 - 000141.) He then affirmed Qwest'sposition that a cost basis is the only justification 

forhavingany differences in SWArates. (Easton 'fR. 000141- 000142;) Significantly, Mr. 

Eason admitted that Qwest had NO interest inaccep1ingilie TWTC-AT&T agreement as a 

whole (Easton TROOOI514100152.) He knew ofno real proofthatthe SWArate frolll that 

pontract would have even existed outside the confines ofthe broader agreement, arguing instead 

Qwest's self-serving. relevance delusion. {Easton, TR 000153.) Though acknowledging 

TWTC's Price Listallowed contract rates by negotiation (Easton, TR, 000150-000151). he had 

no idea what ifanything Qwest did to negotiate its own contract for SWA withTWTC (Easton, 

TR 000151 -000152). 

Mr. Easton admitted instances where Qwest was the beneficiary of contract SWA rates 

and, though claiming the CPLA type were "neutraI/' he acknowledged the broad scope ofsome 

CPLA agreements, could not testify thatany verificatiol1 or follow up on the cost or status of the 

CLECs involved was done, and he knew of no quantitative data to support his claim that 

Qwest'sagreem.ents had nO. impact on markets. {Easton TR. 000148- 000150.) Further,he 

effectively admitted that these Qwest agreements were "'secret," 'because the contracts would not 

be disclosed to third parties on request. (Easton TR 000149- 0001 SO.) And, though he 

supported Qwest' s discrimination claims~ Mr. Easton could not explain what factors, cost or 

otherwise,actually went into Qwest's evaluation ofwhichCLECs allege<.llydis;criminated 

against Qwest. (Easton, n. 000154.) 

Qwest witness Weisman's testimony stands out for several reasons. First. Dt. Welsman 

maintains that any SWA tate differences not based on cost are not and can never be 
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economically justified and are perse discriminatory: (Weisman, TR 000355, 000363~) Inother 

words, QwestlDr. Weisman would impose an irrebutablepresumption, or strict liability rule of 

discrimination, in all cases where thereisanSWArate difference not based on cost, even 

though this cost trapdoor is not authorized by any statute, legislative finding or even a prior 

CommiSsion finding. 34 Ratltet, iUs a presumption/rule Which Dr. Weisman proposes for the 

first time in this case and would apply retroactively. Furthet, Dr. Weismanf~ t:oSt.condition 

would put the Commission in tbepostureofreviewingand approving SWA cost studies. 

Although Dr. Weisman denies advocating SWA rate reguIation,that is the practical effeclofhis 

testimony. And if not rate regulation, then Dr. Weisman certainly advocates rate structure 

regulation. Per Qwest, SWA rates must be strictly uniform, unless a different rate class.is 

approved by the Commission based on cost, And ifa contract rate differs from a standard offer 

rate, the contract rate serves as a rate cap, if itis lower than the standard rate. That certainly 

bears the hallmarks ofratestructur:e regulation. Second, to support his beHefthat SWA is a 

bottleneck service Dr. Weisman relies on an FCC finding man order addressing CLEe 

interstate switched acceSS (WeismaIl. TR 000342..000343), but Dr. Weisman never reconciles 

his reliflhce on that finding with the fact that the FCC specifically allowed contract rates for 

interstate switched access, did not require uniform rates,and did not ban rate differences. which 

were not based on cost. In sum, Dr. Weisman does a brazen job of cherry picking the FCC's 

views. Third, Dr .. Weisman's testimony regarding "downstream market impacts" (Weisman, 

TR 000342-000343) is neither quantitative nor anecdotal proof of those alleged hattlls. ltis!·~ 

best, only a theoretical construct, with just one dial and one input; it's not even a model. Bit it 

34 The definition ofa "presumption" and the law regarding same ate discussed in Issue No.2 above. The definition 
bfan agency "rulc" and the law regarding same are discussed in this Issue No. 5, in the paragraphs below. 
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explains why Dr. Weisman uses qualifying words such as"could~' and "may" throughout his 

testimony when complaining ofpotential harm. In any event, Qwest once l1lgainproposes a new 

presumption/rule with retroactive effect. 

Qwest wimess>Canfield's testimony and exhibits were more relevant for what they did 

not cover than whll:~ they did. Mr. C&lfield provided no analysis to prove thatany ofllie 

following werecauseddirectlyot indirectly by the TWTC-AT&Tagreement 011 SWA rates: (a) 

Dr. Weisman's$o-called downstream market impacts; (b) changes,if any, to Qwest's market 

share or profitability; (c) changes, ifany, to Qwest or any IXC's toll rates. (Cantield, TR. 

000320-000322.) In addition, Mr. Canfield acknowledged thatthe monthly access traffic 

exchanged between TWTC and Qwestfor the period covering theTWTC-AT&T contact rate 

showed no discernible trend, up or down. (Canfield,. TR.000323-000324.) Mr. Canfield did 

not examine traffic patterns between TWTC and AT&T for the period coveringtheTWTC

AT&T contact rate. (Canfield, TR 000323-000324.) Nor did he examine changes, ifany, to 

Florida market prices or volumes for the other services AT&T was committed to purchase from 

TWTC under the TWiC-AT&T agreement. (Canfield" TR. 000320-000322.) Inshor'4.Mt. 

Canfield performed a purely mechanical estimate of the difference in Qwest's bills using) on the 

. one hand, the SW A rate Qwestpaid pursuant to the TWTC Price List, without dispute, and, on 

the other hand, the SWA rate: TWIC charged to AT&T only as an integral part ofabroader 

agreement as described by TWTC witness Jones. The remarkable thing here is that Qwest 

presented absolutely NO quantitative proof-- .and Dot even anecdotal proof -- that the very 

reason it wants contractra~ cU.sallowed were even presentin the Florida. market. Instead, 

Qwest's case is built on the Weisman presumptions/rules and nothin8. else. 
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The first question the Commission must answer if.it concludes that repealed §§ 

364.08(1) and 364.10(1) apply to carrier transactions by CLECs is the standard by which those 

sections will be applied in this case. Qwest's case is built around astrict liability standard. For 

the reasons that follow, TWTC maintains thisis the wrong standard. 

As TWTC's witnesses s1;resse(J. S W A rat~ in Florida are not based on cost, have never 

been based on cost (forILBCs or CLECs), have never been found to be a monopoly service, and 

the Commission has never exercised authority over SW A rate levels or rate stl1;Jcture. This is 

one ·of the main reasons why a strict liabilitytheoi'y is misplaced, particularly on a, ·retroa,ctive 

basis. Further, it should not be overlooked that while Qwest bemoans (wrongly) the retroactive 

application of The Regulatory Reform Act to this pfoceeding, the acttial retroactive application 

of law at play here is Qwest's strict liability argument, which neither the Legislature nor 

Commission haVe ever approved.3S In addition, whether Qwest's easels characterized as rate: 

level or rate structure regulation, the Commission not only lacks specific statutory authority to 

act as Qwest urges, but the sections of the statute Qwest relies on for Commission authority 

would become a regulatory black hole -aregulation whose reach can grow exponentially tore-

regulate everything from rate levels, to rate structures, and potentially to ~ervice levels. This 

too speaks firmly against a strict liability approach. 

TWTC also . maintains that several Qwest's positions constitute unadopted agency rules 

and may not be relied on in this proceeding; Qwest's position that all SWA rates must be 

uniform unless based oncost, Le. strict liability, is chief among these. Section 120.52(16), RS. 

defines a "rule~~ as "each agency statement ofgeneral applicability that implements,interprets, 

35 Consisten~ \\'itIl the principles of Larniglla/adClressed in Issue No.1. the Commission cannot and should not 
pennitunquestionably neW rules. such as tlurt Unppsing atrict liability, toa transaction already completed, i.e. to the 
now-expil'ed TWTC-AT&T contracirates for SWA 
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or prescribes law or policy .... " The definition of"ruleu does not exclude agency statements 

made through quasi-judicial proceedings. The phrase "general applicability" has been 

interp~ted by the courts to mean statements that are "intended by their own effect to create 

rights, or to require compliance~ ar otherwise to have the direct and. consistent effect of law," 

affording agency personnel no disPretion to apply the agency statement. McDonald v. Dep/;of 

Banking & Finance, 346 So.2d 569,581 (Fla. 1st DCA 1977). Section120.S7(1)(e)l, F.S., 

provides that an agency may not base agency action on an unadopted rule. There can be little 

doubt that Qwest intended its strlctliability standard as a rule pronouncement by the 

Commissionthatwould apply toal1 CLECs in this and all future cases regarding SW A.36 The 

standard is iron-cladMd affords no flexibility to the Commission OT to litigants to argue fora 

different standard. 

Precedent also counsels against thes1rictliability standard Qwest proposes. 

Discrimination cases decided by this Commission atefew and far between, even as to regulated 

utilities.37 TvtrC found no precedent applying Qwesfs strict liability theory to unregulated 

rates, and Qwesthas heretofore not cited any. However, at least onepnOr Commission decision 

provides some additional insight relevant to the standard.8l}dit does not support Qwest'sstrict 

liability theory. As discussed t>yTWTC Witness Deason, the first is OrderNo.·PSC-97-0488

FOF-TLt issued April 28, 1997, in DocketNo. 951354-TL. There, the Commission found that 

price differences implemented by ILECs pursuant to the flexibility ofthe price cap statute do 

not constitute undue discrimination under §§ 364.08, 364.09 or 364. IO. ~~ircumstancesthat 

36 The pros~ctive remedies Qwestseeks fot impOsing future regulation also support this contention. 

37 Generally speaking, where the Commission does have plenary authority over the ratesof'a public utility pursuant 
to statute, the Commission tn;;l.ke:s changes toll rate cIl!$ses and rate structure on a prospective, notretroacrlve. basis. 
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would have a:tnoqnteq to undue discrimination in rate se1tingunder monopoly regulation do not 

amount to UIldue, discrimination under deregulation. ,,31l 'IhU$, the Commission found that 

another standard, not strict liability. would apply. Consistent with that decision, the 

Commission should not .apply strict liability for the fist time here, since neither CLEGs !lor 

SWA have been subject to any monopoly regulation in Florida. 

In addition, while§§ 364.08(1) and 364.1 0(1) werein effect, neither said that every 

individual service a telecomtnunications company offers must be priced separately and provided 

to aU takers at that same price. Section 364.08(1) referred to "persons under likeclrcurn$tanees 

far like ol'substantially similar service," so the Commission wouldloat at both the 

circumstances ()fthe person and the services. Section 364.10(1) also involves a judgment call 

in that it .referred to "undue or unreasonable'~ advantage. Surely, ifthe Legislature intended to 

say that One service .or certain types of service required unifonn prices, it would have said just 

that. But it did not. TbeLegislature alsa deClared in§ 364:01(4)(e) th.atneWtmtrants, i.e.. 

CLECs, be subject to a lesser level ofregulation to encourage entry and investment. In .sum. 

these statutory provisions danotsupport a strict liability approach. 

TWTC therefore maintains thata flexible ''rule of reason" rather thana strict liability 

approach is proper in this case. There is no precedent for strict liahilityand the manner in 

which Qwest asks that lobe carried outdoes not comport with Florida law regarding 

presumptiollSand unadopted rules. TWTC's recommended approach is also consistent with the 

historicfaet that SWA has not been regulated, the lackofalegislative grant of authority to the 

n OrderNQ. PSC.97"()488-FOF-TL, at p. 7; (Dea!Io~TR. 000595-000596.) As pointed out elsewhere in this 
brief, the chief flaw to Qwest'sargument thatSWA shOuld be subject to monopoly regulation is that the 
Legislature bas not heretofore found that SWAshpllld be and did Ilotgive the Commission the authority to make 
such a finding. 
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Conu:nissioJ) t>'VerSWA, the expert policy opinions ofwitnesses Wood and Deaso~ and the 

words and intent of the statute. 

Applying the rule ofreas@ standard to the facts on the record. TWTC maintains thatthe 

Commission should find that: (a) the TWTC-AT&Tagreement was a unique situation, with 

the contractedsWA rates being an integral part ofamuchbroaderserv:ices agreement that 

included a substantial take-or-pay revenue:commitment; (b) theTWTC-AT&T agreement was 

economically justified under the circumstances; (c) there is no credible evidence in the record 

thattheTWTC-AT&Tagreementwas formed with ilHntentor had a deleterious impact in any 

market for any services; (c) Qwest could not and would .not accept allo!the rates. tenns and 

conditions ofthe TWTC-AT&T agreement nor negotiate tcnns of its own; (e) Qwest was 

therefOt'enot similarly situated to AT&T; (t) Qwest was. .tlotthe subJeot of any undue or 

unreasonable rate discrimination by TWTC. and (g) TWTC is not liable to Qwest for any claims 

under this issue. 

Significantly. Qweses reliance on Met liability was virtually absolute; it presented no 

evidence to support a finding ofliabilityusing.a rule of reason approach. 1n its brief, Qwest 

may instead posit other atgUtl'1ents', including that rwTC's combining qnregulat~d SWA with 

otberunregulated services in a revenue commitment agreement should be 'improper 

notwithstanding itsoostrule/presumption .. Again. looking to the language ofrepealed §§ 

364.08(1) and 364.l0(1), neitherrequired service specific. pricing and neither banned bundling. 

Surely~ ifthe Legislatureintended to ban bundling ofa specific service or setvices.jt could have 

easily said so;it did not. Further, Qwest presented no evidence that there was any impropriety 

or coercion by TWTC in.bundling services or the fonnation of the TWTC-AT&Tagreement. 

For that matter, Qwest presented.no evidence Qfilllpropriety orcoerci(')D byTWTC with respect 
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to any services in any market. let alone SWA. Nor did Qwest present evidence that there was 

any impact, one way or another, from the TWTC-AT&T agreement in any market. Selling 

different prod\lcts together under one agreement is not per se illegal even ifone is alleged to be 

a bottleneck. Therefore, this QwestargurneIlt too must fail. 

The bottom line is. that Qwest cannot face up to the plain aud simple truths that AT&T 

was uniquely situated and that there was ample economicjtlstifiQation for the TWTC·AT &T 

agreement. And tatherthan attetnpt to negotiate a contract rate of its own with TWTC, Qwest 

would rather sue its way to preferential, not equal, treatment so that it does not have to Mfillthe 

substantial fmancialcommitments that were integral to AT&T's negotiated arrangement. 

Besides, ifQwest.thought that it was in some way wronged in one or more markets by the 

TWTC-AT&Tagreement, nothing stopped Qwestftom seeking a remedy in co1.l11 to address 

ie9 But in this cru;e, Qwest has presented absolutely no proof that it was wronged. 

This brings us to the question of whether the TWIC-AT&T agreement was 

independently actionable as anticompetitive conduct. Putting aside for the moment TWTC's 

objection to the Commission's considering this question on due process and procedural 

grounds. the claim is absolutely without foundation. ApPlillently, Qwest believes it establishes 

this claim simply by saying the magic word. But platitudes are not proof. As emphasized 

above, there is no evidence in the recotd of any impropriety or coercion by TWTC in any 

market. Further,asthe record establishes, and Qwest witness Canfield admitted, there is no 

proof whatsoever, empirical or anecdotal, that any Il1li1lket was at all impacted, let alone 

39 Septi.()n 364.01, F.S., provid~,in part: "CoJ:$J.unicatiOll$ actiVities that are not reglJ.lated by the Florida Public 
Service; Commission are subjeCt to this state's generally applieabJ~ hl!siness regulation and deceptive trade 
practices and constnner protection la~.lls enforced by the apPropriate 'state authority or through actions. in the 
judicial system. This chapter does not Jitnittbe availability to any party olany remedy or defense under staUI or 
fedemlantitrust laws." 
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neglttively impacted, by the TWTC-AT&T agreement. Therefore~ any argumeritfrom Qwest on 

thisphantam claim must also fail. 

Qwest hasllseda J:Ule ofreason to support its own conduct as a beneficiary ofSWA 

contraetrates.QWest attempted, and failed, to adequately Justify its SWA contract rates, both 

CPLA and others" on bases other than cost.40 Qwest's own SW A contracts support the finding 

that carriers can and should fend for themselves and that differential pricing ianot perse 

unreasonable. In addition, Qwest Witness Baston, the company's chief advocate in this case" 

had no idea what went into the evaluation ofwho Qwest should sue and not sue. Considering 

the content ofCONFIOEN'fIALExhibit No. 24, the Commission is free to infer that Qwest 

considered factors other than cost in its evaluation ofwhich CLECsmay or may not have 

discriminated against Qwest. 

Finally, some effort has been devoted by other parties, Qwest in p.articular. for the 

Commission to take notice ofvarious decisions mad.e in. other jurisdictioI1$ addressing one or 

more aspects of this case. Every jurisdiction Js different. For instance~some state PUCs have 

statutory authority to tegulateandfor refonn SWA or award "reparations," otllm states, like 

Florida, do not. Rather than e~age in prolonged analysis of these decisions,41 TWTC 

emphasizes that this case must be decided based on the law in Florida and the.evidence on the 

record. 

In conclusion, Qwest's position advocates an over;..reach ofCommission authority and 

bad regulatory policy built on a foundation of nonexi~ent evidence; Accordingly, Qwest's 

4() See summary <>f Qwest witness Easton's testilnony earlier in the discussi<>n ofthis Issue. 


41 See TWTC witness Wood's CQrnmentary on the Colorado decision and the FCC's orders, as discussed above. 
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claims under §§ 364.08(1) and. 364.10(1) (2010) and any others claims the Commission may 

consider under this issue must be rejected. 

ISSUE 6: 	 Did the CLEC abide by its Price List in connee{ion with its pricing of 
illtrastat~ switched access service? If not, wasluch tonductunlawful 
as all~edin Qwest's Second Claim for Relief? 

TWTC; 	 *TWTC followed its Price LiSt. No statute, rule or orller required 
TWTC to charge only a uniform standard offer rate. Qwest paid 
TWTC's standard rate without dispute, rather than negotiate a rate 
as the Price List allowed. Qwest witness· Easton admitted CLEC 
rates need l10tbe in a Price List. '* 

Of all the baseless arg~ents Qwest makes in this proceeding;, ppne may be more 

confounding thatQwest's Second Claim. Qwest' sSecohd Claim, according to the complaint, is 

that any CLEC who does not charge all carrierS the standard offer rate from the CLEC's price 

list violates the price list and, therefore, violates §364.04 (2010). Not only is Qwest's Second 

Claim without foundation.as to TWTC? but it contradicts thetestitnonyof Qwest's ownwimess, 

Mr. Easton. 

Qwest cannot disptitethat for the period of time in. which TWTC charged AT&T a 

contract rate for SWA, TWTC's Price List on file with the Commission contained both a 

standard .offer rate and contractrateoption.42 Nowhere does the Price List require or even: 

imply that all carriers must be charged thestandatd offer rate. Qwestwas charged (and did not 

dispute) the' standard offer rate~ and the TWIC Price List allowed TWTC to have. a contract 

42 The CQ~issiop. took official notice of TWTC's filed Price Lists•. Further, TWTC·sprice list lscontained in 
EXhibit No.4 Th,e <;Ontrll~t ~e option appears in Original Page 58 of the Pride List. The "Custorner Specific 
Contract''' provision of.tb~Price List d9es notrequire TWTCto discl~ contra.¢t rates to ~y(me; rather) it states 
only that "contract offerings will be made available to similarly situated customers insubstantially similar 
circumstJUlces." M 9i~usseci in Issues Nos 5 and 7 and in ~ testimop.y of TWTC witnesses J<mesand Wood, 
Qwest di(i. n9t and does not meet tbecrlteria to triggertbe subject TWTC-AT&T cOQ.tractoffering to be made 
available to Qwest. 
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with AT&T. If looked at ina broader context, Qwest had opportunity to invoke the contract 

rate option either by (a) negotiating its own agreement with TWTC as allowed by the Price Li.st 

or (b) accepting all of the rates, terms and conditions of the TWTC-AT&T agreement. Qwest 

elected not pursue the former and wanted. no part of, and could not otherwise quaIify for, the 

latter. (Jones, TR. 000629-.0.0.063.0, .0.0.0627..;.0.0.0626,) (Easton, TR 0.0.0151.,.0.00152.) 

The analysis for this issue should come to a dead stop at the point it is agreed the TWTC 

Price List did not require that the standard offer rate be charged to all c$rlers. WhyQwest may 

think the analysis does not end there is a mystery, one which QW:estwitness.Easion did nothing 

to clear up on the record. In factt Mr. ElilSton effectivelyllrtpeached any argument Qwest might 

make that a CLEC may only assess a fi1ed SWA rate (standard offer or otherwise) because he 

testified that a .eLEC should disclose rates by letter or notice. (Easton, TR .0.00143.) 

Furthennol'e, .U Qwest's. argument here is that all IXCs must be charged a filed standard offer 

rate because all IXes are similarly situate4, that argument must be rejected. Asidefrom 

amounting to an unauthorized over-reach of authority on SWA rates andior ratestructure~this 

approach would render the contract rate option in the Price Listmeaningiess IUld retroactively 

re-\Vrite TWTC'sPrice List. 

TWfC also notes that during the. entire life of the TWTC-AT &T SWA contract ra~ 

(which commenced in January 20.01 expired November 2.0.08), TWTC was not req~ by law 

to file or pubUshstandard offer SWA rates or S W A contract rates or to even disclose contract 

rates in Florida. Prior to July 1, 2.0.09, §364.04 stated, "Upon order of the tommissiolly every 

telecommunications company shall me with the commission, and shall print and keep open to 

public inspection, schedules showing the rates, tolls, rentals, contracts. anq cbargesof th~t 

company for service to be perfonned within the state.~~ There was not "file or publish" 
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language in the statute until July I, 2009. Similarly, prior to The Regulatory Reform Act, 

§364.07 stated that only "as. and when required by'; the Commission were telecommunicatio11S 

carriers supposed to file rate contracts}3 In any event, no rule or order of the Commission in 

effect during the life of the TWTC-AT&T contract rate requiJfed TWTC to file, .ptiblish or 

disclose SWA standard offer rates or contract rates in Florida. 

Because TWTC complied with its Price List, there is no need fOf the Commission to 

address the question of whether or not it has jurisdictional authority to order prospective or 

retroactive compliance with the contents ofa voluntary price liSt filing or only the authority to 

order compliance with a reql1iredact of filing or publication, where applicable. 

ISSUE?: 	 Did the. cue abide biY its Price List by offering the termS' of off
Price List agreements to other similarly-situated customers? If not, 
wasluch conduct unlawful, as .aUeged in Qwest's Third Claim for 
Relien 

TWfC: 	 *Qwest'.Complaint did not nante TW1'C a(J a respondent on its 
Third Claim and did not seek to amend. Even if Qwest had, Qwest 
was not similarly situated to AT&T because AT&T made a multi
million dollar take-or-payeommitment Qwest would not and could 
notmake-* 

TWTCwa$ not named as a respondent for Qwest's Third Claim. QweSt provided no 

excuse or explanation for this failure (Easton,TR 000155), and the Commission should not 

allow Qwest to engage in. such. procedural games. However, if the Commission does consider 

the Qwest claim that TWTC somehow violated its Price LiSt because Qwest was "similarly 

43 Qwest bas conveniently ignored § 364.07t11rougllQutthis entire<proceedi.ng. Though now repealed, it provided: 
"Joint eont~ts; intrastate intel'filxchang~ service contracts.-- (1) Evetytelecommunications companf shall 
file with the commission, as and wb~n reqUired by it, a copy of any contract, agreement.. or arrangement ill'Wtmng 
with any othertelecollUIlunicatiOt)Scon:q>aIly, or with any other corporation, association., or person relating in any 
way to the construction, maintenance. or use of a telecommunications facility or service by, or rates and charges 
over and upon, any such teJecommunication~ facility." 
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situated" to AT&T, the Commissionmust rule in TWTC's favor.· As discussed in greater detail 

in Issue No.5 above, Qwest was not and is not "similarly situated;; to AT&T as thatterm'llllder 

the provisions of the repealed laws in question or as that term is meant under the TWTC Price 

List. (Jones~ TR 000631; CONFIDENTIAL Exhibit No. 81). Accepting Qw~t.s argument 

would. render the Price List's contract rate option meaningless and· have the Commissionre

write the Price List and regulate SW A rates andlor rate structure., which the CottIlllission is not 

authorized to do. Therefore,Qwest~s TJiird Claim is without merit and must be rejeeted. 

ISSUES: 	 Are Qwest's claims ba.rred or limited., ill whole 0" in part, by: 

a) the statute of limitations; 

b)Ch. 2011-36, Laws of Florida; 

c) terms of a CLEC~i price list; 

d}waiver,lathe.$, or estoppel; 

e) the filecJrate doctri,lle, 

f)theprohibition again$t retroactive ratemaking; 

g) theiDtent, pricing, terms or circumstanees of any separate service 

agreements between Qwest and any CLEC; 

h) any other aff'mnativedefen,es pled or any other reasons? 


TWTC: 	 a) ." If the Commission tinds that Qwest had or has a "cause of 
action," the $tatuteoflimitations, section 95.11, F.S.,applies. Under 
Florida law, there is no d~layed dis~overy doctrine; and no 
conditious exist in this case which would toD or overcome tile 
limitations period. Therefore, Qwest's claims are barred. * 

The statute of limitations r'SOL'') affirmative defense44 requires the Commission to 

make several determinations: (a) whether the. SOL applies to this pase, (b) whell Qwest's 

claims ac'Ctu:eo for purposes oithe SOL, (0) whether there is any recognized basis in law for 

44 Affirmative ~fenses .serve to de·feat all· otherwise valid clai1tt. As explained above,TWTC maintains that Qwest 
does not have a vlllid claim. The follOwing defenses a:represented In the. event the Commission Dndsit has 
jurisdiction and one or more of Qwest's ~aims ate valid. 
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tolling or bypassing the SOL. In summary. the SOL does apply he:r~ if the Commission asserts 

jurisdiction. ovetthe case, and the SOL bars all or at leastp~ ofQwesfs chum. 

Since this case has in all respects been treated as an administrative substitute for a civil 

action, the SOL applies and there is afour-yearfiUng limit. from the date the QWeSt claims 

accrued. Qwest's claims accrued when the TWTC-AT&T agreement became effective in 

January 2001 or~ alternatively, they accrued on a rolling basis monthly after that date. Qwest's 

arguments regarding when it supposedly discovered its claims are irrelevant. Florida courts 

have been clear: thereis no delayed discovery doctrine applicable in Florida. There is therefore 

no Commission decision t() be made regarding the alleged date of discovery, And if there were, 

Qwest'soo called ~4diligence" in discovering the facts regarding its claim was no diligence at all. 

The SOLem only be tolled pursuant to conditions e~tab1ished by ~tute,and none of those 

conditions are present here. And, finally, the SOL may only be over-ridden in cases of 

misleading conduCt sufficient to establish equitable estoppel. Qwestconceded that such 

conduct .is not present here. 

Generally stated, the SOL bars a litigantfrom filing claims at any point after·a set periO(j 

of time expiresatter the claitt.t «accrues'-' A claim accrues when the last element constituting 

the claim occurs. In Flori~ the SOL is contained in chapter 95, Florida.Statutes, andappUes to 

any "civil action o;rproceeding/.4S The Florida SOL provides in pertinent part: 

45 Section 95.011. provides: "AppUeabUity.-Aeivil action or proceeding, ea.Iled. "action" in this chapter, 
including pne brought by the state,a public officer,s pOlitical subdivision of the state" a munieipality,;a public 
corporalionor body corpOrate. or anyagenC}' or officer of any of them, or any other governmental authority, shall 
be barred unless. begun wit:hil1.the titne presaibedin this chapter or, if a differenttime':iSprescribed elsewhere in 
these statutes, within the time prescribed. elsewh«e." 

42 

http:o;rproceeding/.4S


BRIEF OF TW TELECOM 
DOCKETNO. 090538· TP 

95.031 Computation of time.-.Except as provided in subsection (2)46 and in 
8.95.05147 and elsewhere in these statutes, the time within which an .action shall 
be begun under any statute of limitations runs from the time the cause of action 
accrues. 
(1) A ~use of action accrues when the last element constituting the cause of 
action occurs. 

95.11 Limitations other than (or the reeoveryo(real property~-Actions 
other than for recovery ofreal property shall be commencedas follows: 

(3) WITHIN FOUR YEARS.

(t) An action founded on a stlltutoryliahility. 

(P) Any action notspeeificallyprovided for in these statutes. 

The first determination the Commission must:make is whether the SOL applies to this 

case. "Florida courts ... have consistently refused to apply the limitations periods ccmtainedin 

[the SOL] to administrativeliiSciplinary proceedings.~· Hames v City ofMi4miFireflghters, 980 

So.2d 1112, 1116 (Fla. 3ed DCA 2008) (em.phasis.removed).However. where the SOL has be.en 

applied to administrative cases, "each.claim was filed as a direct administrative substitute for a 

civil action:' Hames at 1115. "Thus, an administrative substitute fora civil action is a 'civil 

action or proceeding' fotthepU1'J>Qses of [the SOL] ...." Hames at 1116. 48 

46 Subsection (2)a4aressesspecitk types of claims for which accrual may be deferred. TbeQwest claim is not one 
ofthosetypes of actions. 

41 Section 95.051 establishes conditions under Which to!1int. of the sot oCcurs. (i.e. a suspension of the clock). 
Qwest's.case does not fit or establish any of the statutorily recognized bases for tolling. 

48 The HrQlte3 courtfuther explatned. d[S]tatutory limiWk!nsperiods COlltained in chapter 95 ortheFlorida 
Statutes, are sometimes applitable toadrnin1strative proceedings" including tbose held pursuant to chapter 120. See 
AssQciatedCacaCola 11. Special DiSabilfly Tfust FUnd, 50&~.2d 1305, 1306 (Fla. IstDCA 1987) (applying 
chapter9~Jol!l'~Yelg statute of limitation& to bataditiin.istrative proceeding contesting denial of workers' 
compensationtEljmburs¢ment); Rebtch v~ Burdine's, 417 SO.2d 284.285 (FIa. Ist DCA 1982) (applying chapter 95 
limitations pWiod to physician's c1a.u.nsfor services provided to workers' compensation claimant); Bishop v. State, 
Div. D/Ret., 413 So.2d77'6,777 (Fla. 1st DCA 1982) (applying chapter 95 statute ofJimitation.s to bar 
administrative petition f~t:reliefconducted pursuant to chapter 120). However,the abovo--captioned cases have one 
critical element in c01Illllon; eachclaitn W.as filed as a direct administrativesubstituto fora civil action. See, e.g., 
Faruuiv. Dllp't ofProfl f?egtdation. 443 So.2d 373, 375 (Fla. 1st DCA 1983) (explainin&that in Bishop. the 
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In the instant caset Qwest has restateditspesition on the SOL during discovery, taking a 

different positidIl than what it took in the Ptehearing Order,49 Qwest~s lasl-'stated position is 

that the SOL does not apply at all because tbisproceeding is "an administrative action based on 

statutory violations." TIlls Qwest position is inoonsiment with its stance that the Com.t)lission 

has jurisdiction in this case because Qwesthas a vested property right in a "cause of action." 

This case was not initiated by theCommissioIl as a show cause proceeding, hor has, jtbeen 

processed,as such. Qwest initiatedtbis proceeding in pursuit ,of its own interes~ seeking its 

own reward, and every step of the way Qwest accepted-the role ofthe plailltiffwitba burden of 

proof. The Commission has not disavowed that course. Moreover. Qwestrepeatedly referred 

to its "cause of action"in defending itself against a prior Joint CLEe motion to dismiss for lack 

ofjurisdiction. Qwest catltlot have it both ways. This ~ has lobe one or another - a private 

right of action ora disciplinary/enforcement proceeding ..... it cannot be both or a little of both. 

If .athird party could, withoutanytin1e limit, file with an agency a self ..serving claim for an ' 

alleged statutory violatioll; the agency would improperly delegate to that third party the timing 

of the government' sdecision making power regarding emorceIl1ent and there would be no end 

to an entity's liabilityexpowre to third parties. This is gainsay to delegation principles of 

administrative law and the purpose of the SOL. Therefore, if for. any re~on the Commission 

decides thatlthasjurisdictionoverQwest's claims. the SOL shm:dd be applied. 

The Commission must then look to the question ofwhen Qwest's claims accrued. To do 

this, the Commission must identify when the last element of the claim occurred. Qwest initially 

administrative claim involved an. aetionthat was an administrativesubstitntefor a common law breach ofcontract 

suit}." 980 So.2d 1115. - 1116. 


409 See Hearing E~itNo.9,. Qwest's original and supplemental responses to Broadwinglnterrogatory No. 18. 
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argued that the act of a CLEC entering into.a contract did not trigger Qwest's claim but the 

CLEC'scon.duct a..fterwards (not to "'disclose and offer" the contract rate) did. However, the 

Commission should conclude from Qwest witness Easton's testimony that the supposed two 

acts - contract start date and "conductafter~' - are in fa,ct contemporaneous. (Easton, TR 

000136.) This then leads the C;ommissiento the next part ofthe accrual analysis: determining 

whether Qwest has one claimwhlth accrued at one distinct· point in time or has .cllJ1msthat 

accrue each month when a contract rate was in effect. The. test for this determination may bC" 

summed up as follows: 

[I]f the injury is permanent,or if the causative structure or condition is ofsuch a 
character that injury will inevitably result and the amount of the damages can be 
determined or estimated. a single action may and should be brought for the. entire 
damages, both past and prospective. . . .. [I]f tbesituation involves other 
elemen.ts of uncertainty, such.as the possibility Of likelihood of the alteration or 
abatement of the causative condition . . . so as to prevent a reasonably accurate 
estimate of future damages, it is generally held that each repetition. . . gives rise 
to a new cause ofactlon for which successive actions may be brought. 

Kulpinski v. Tarpon Springs, 473 So.2d 813, 814 (Fla. 2d DCA 1985) (quotes, citations and 

emphasis omitted). TWIC maintains that this case fits in more with the former situation tha:n 

the latter. There Was only Olle TWT(;",AT&T agreement, and that agreement's impact on 

Qwest's prospective· usage (Qwest's. measure of damages) could have been readilycalcu1ated... 

The TWTC-AT&T agreement became effective in January 2001; thel'efQte, that is when 

Qwest's claims accrued. Since Qwest filed this action against TWTG in December 2009, aU of 

Qwest's claims thlloutsidethe four year limit of§9S.1l(3){t) and (P). F.S. If,altematively.the 

Commission finds Qwest;' s claims accrued monthly, ie. tbeywere "rolling" claims as Qwest 

was billed, then the last Qwest bill that would fall within the fout year limit was on December 

2005, and monthly claims as to all prior months are barred. 
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Whether the Commission decides the Qwest claims accrued at one time -as the 

Commission should find - or accrued on a rolling basis, one thing is certain under Florida law: 

the claims accrued as these events occurred, whether Qwesthad actual knowledge of the exact 

amount of the AT&T contract rate or not. The applicable doctrine of delayed discovery does 

not apply and does: not push back the accrual date of Qwest's claims. 

Under the "deJayed discovery doctrine," a cause of action does notaccrtJe until the 

plaintiff either knows or reasonably should have known by the exercise of reasonable diligence 

ofan invasion ofhislher legal rights which gave rise to a cause ofaction. The delayed 

discovery doctrine delays accrualofa cause of action, Le. when the SOL·· first begins to run; it 

does not stop or "toll" the SOL once the clock is already ticking. Hearndon v. Graham, 767 

So.2d. 1179 (Fla. 2000). In Hearndon, the Supreme Court eoQSider¢ whether the SOL barred 

tort claimsby a victim of child abuse where the abuse triggered traUmatic amnesia. After first 

distinguishing 'accrual' from 'tolling,' the Court a.cbowledged that the Legi~lature explicitly 

limited tolling of the. SOL to the enumerated bases in § 95.05(1). The Court then observed the 

Legislature "did not likewise limit the cltqumstances under which accrual may ~v:e be~n 

delayed." Id at 1185. Considering the modem trend in a majority of other states l rulings on 

abuse cases. the Court applied the delayed discovery doctrine to. the case. at bar~ to benefit 

'''Victi1l1s ofa uniquely sinister form ofabuseli1ld .at 1185-6. 

Two years later, however, in Davis v. Monahan, 832 So. 2d 708 (Fla. 2002), the Court 

was asked to rtpply the delayed discovery doctrine to a btoad array ofother tort claims, such as 

breach of fiduciary duty, civil theft. conversion and unjust enriehment In that case, the 

guardian of a wotnan with senile dementia filed. numerous tort claims in April 1998 stemming 

from pre-1994 misappropriations of assets,. not discovered until October 1995. The Court held 
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that the. Legislature e~plicitly fOWld that a cause accrues when the last element occurs and 

delayed accrual is only available Wlder specific statutory exceptions. '~Aside from [specific 

statutory provisions] for the delayed accrualofa cause of action incases of fraud, products 

liability. professional and Illedicalmalpra,ctice, and intentional torts ba.sed.oIl abuse,there is DO 

other statutory basis for the delayed discovery rule." Davis v. Monahan at 710 (emphaSis 

added.) The Court stated its agreement·with the rationale of a Fifth DCA opinionso that to 

permit application of the delayed discovery doctrine to all claims "would. require the court to 

write into the statute a delayed discovery rule even though the Legislature had not done so," Id. 

at 711. Accordingly, the Collrtrefused to apply the delayed discovery doctrine to all oases, as 

"[t]onold otherwise would result in this Court rewriting the statute. and, in fact, obliterating 

the statlJt:e." 14. (emphasis added). The Court thus ruledthatt}tedelayed. discovery doctrine 

did not apply to every state law claim and that Hearndon is limited to its facts. 

The Fifth DCA case which the Davis v. Monahan Court endorsed,Yuseh 793 So.1M 

1127. involved a plaintiff who filed suit for claims of tortious interference :aDd for unfair and 

deceptive trade practices Wlder §§ $01.201 - 501.203. F's., the Florida Deceptive and Unfair 

Trade Praotices Act (or "FDUTPA~').The YusefCo~ noting several cases which rejected 

application of the delayed discovery to breach of contract cases (even for latent Wldiscovered 

defects), reasoneq that Hearndon was limited to its facts; and since there was no statutory basis 

for applying the delayed discovery doctrine to the claims at iS$e,the court would not write one 

into the law. Yusefat 1128 The FDUTPA claim. the courtheld2 was "an action founded on a 

statutoryliabiBty" and thus subject to the four-year SOL ofsection 95.11(3)(f). Id. 

50 Yuse! Mohamad /QtCt'IVatirm, Inc. 11. Rlnghaver Equipment Co, 793 So.2d 1127 (Fla. 5th DCA 2001). See 
discussion ofYusef in the parag,aph following. 

47 




BRlEF OF TW TELECOM 
DOCKET NO. 090538-TP 

In summary. there is no delayed discovery doctrine applicable to this case, Qwesfs 

claims are, by its own admission, founded ona statut()ry liability, and are thus subject to the 

ruling in Davis v. Monahannand, mote specifically. Yuse/. Qwest ~ not presented any 

argument or facts supporting a statutory basis for either delayedacomal or tolling. Qwest's 

claims accrued when the TWTC-AT&T agteementbecame effective in January 2001 regardless 

of when Qwest alleges it may have discovered its claim. Accordingly, Qwest's .cla.ims are cut

offby the SOL, as TWTC stated above. To the extent proffered to esQibllsh delayed discovery, 

Qwest witness Hensley-Eckert's testimony is irrelevant. Even if considered., her testimony 

should be rejected for several patent flaws. 

Qwest had every reason to know that contract rates for SWA were common when 

AT&T acknowledged in August 2004 written co:mm.ents to the MiI1l1esota PUC that AT&T had 

hundreds of agreements with CLEGs for contract rates. (W()~ TR 000547 .)Qwest lawyers 

had to have seen this AT&T statement because they filed responsive< comments in that same 

docket on in mid 2005. (Hensley Eckert, TROO0226-000231.) Qwest knew that TWTC was 

one of the largest CLECs in the country. (Hensley Eckert, TR 000226-000231.) Yet, rather 

than: promptlyeooducting research for additional information on the Internet for agreements 

hetweenAT&T and the largest CLEGs in the country,Qwest took three years to write TWIC a 

letter inquiring about contract rates as thOugh that actretlected either reasonable diligence or an 

efficient approach to obtaining infonnatiQn.51 Ironically, Qwest wijn~sEaston acknowledged 

that Qwest itself would not surrender a copy of a c:onf'identiala.greement for contract rates in 

51 Qwest witness Hensley Eckert ackrtQwledged that she uses Google ~ a research tool to perfonn her duties. 
((Hensley Eckert, TR 000226..QOO231.) As Exhibit No. 87 shGws, al1 Qwesthad.tO do was Ff()~ a GOQgle search 
for "Time Warner Telecom agreement with AT&T," and it w()uld have fOlgld.thatthere was a, TWTC-AT&T 
agreement. 
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response to a third-patty's letter (Hensley Eckert, TR 000226-000231) and Ms. Hensley Eckert 

knew that Qwest bad its own· such confidential agreements.. (Hensley Eckert. TR 000226

000231.) TheRt to top it~loff. Qwest asserts that itwould have to physically see the Florida-

specific contract rates for its claim to accrue, even though Qwest filed its claimagainstTWTC 

in Florida Without seeing that infonnatiort Qwest could have filed claims atanytim,eagainst 

any CLEC or no CLEC in particular- a claim based "upon inform.ationand be1ief~·'" justas it 

did here. (Wood, TR 000546·~ 000548.) AT&T's acknowledgement in Minnesota should. have 

served as notice many reasonable person to use reasonable methods to frnd additional 

information. Qwest used· methods it should have known would be ineffectual or just stuck its 

head in the sand The CommissioRteven if it considers Qwest's evidence on delayed discovery, 

should reject it. 

Lastly, Qwest Wi1:t1e~ Hensley Eckert testified that TWTC did nothing to mislead or lie 

to Qwest regarding the existence of the TWTC-AT&T agreement. (Hensley Eckert, TR 

00021'6-000231.) And, as di'SctIssed earlier, there was no legal requirement to file, publish or 

disclose this agreement. Therefore, Qwest can make no argument that equitable estoppel or like 

doctrine could be invoked tobypass . .a.claim already batred.bythe SOL-52 

In consideration of the above, the Commission should find that the SOL applies in this 

case and that Qwest's claims accrued in January 2001 and are therefore barred in their entirety 

or, alternatively. that Qwest's cla.inls accrued monthly from January 200 1 until November 2008 

and therefore any portion ofQwest's claims predating December 2005 are barrett. 

(b) *Qwestts claims. are completely barred by The Regulato.-y 
Ref'orDl Ad, Ch.2011-36, Laws of Florida. See TWTC positions on 
lnues No.1 (jurisdiction) and 4 (standing)." 

S2 See <!.g. Major League BaJehall'll. M()l'sani. 790 So.2d 1071 (Fla. 2001). 
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(c) '*Qwest's claimssbould be barr~ be~ll5e (0 Qwest knew it had a 
dispute but failed to submit a dispute as required by the TWTC Price 
List· and (il) tbe TWTC Pme List makes· contract rates available to 
aU !XCs aud Qwest elected not to negotiate. * 

Qwest should Bothe allowed to chetty pickwhich parts of the TWTC Price List it will 

follow and which one~ it willQO.t As TWTC witness Jones testified, Qwest has neither filed 

disputes of its SWA bills· not sought to negotiate a cOIltractrate. If the Commission allows 

Qwestto by-pass these requirements, Qwestcan run roughshod over any rate. term or condition 

in the Price List rather than follow proper procedures, and the Commission will put Qwest ina 

preferredpositionvi$-a-vis ca:rriers who do follow the Price List. This the Commission should 

not allow. 

(d) >1rQwest claims should be barred beeause it took more than 4 
years to assert rights allegedly violated and ignored its duty to 
submit billing disputes to, and seek contraet negotiations with, 
TWTC. '* 

See TWTC's discussion underIssuesNos.8(a) and 8(c). 

(e) TWTC does not take a position on the filed rate doctrine 
question~but Qwest's position on the subject has been and continues 
to be inconsistent .... 

For purposes of this proceeding, TWTC does not take a position for or against 

application ofthe filed rate doctrine as a matter oflaw~ TWTC does however. point out that in 

Qwest's Minnesota state court law suit against AT&T on various counts related to SWA 

contracts, Qwest maintained the filed rate doctrlneappliedirt several states including Florida. 
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Qwest's position in its Second Claim in this case seems to follow this view as well. And 

Qwesfsposition regarding its requested relief in this case oannot be reconciled with its current 

positionthat the filed rate doctrine does not apply. 

(t}*The Commission'sestabllshing a new rate and applying it to 
prior Qwest bills would constitute prohibited retroaetive 
ratemaking.* 

The Commission does not have jurisdictional authority to order retroactive rates. See, 

e.g., City ofMiami v. Florida Public Service Commission. 208 So.2d 249 (F~. 1968). ;For 

instance, in Southern Bell Tel. & Tel. v. Florida Publk &rvice Commission, 453So.2d 780 

(Fla 1984), the Commission gained jurisdiction to approve/disapprove an inter-carrier 

settlement for the division of toll revenues. The Commission did not nave statutory authority 

over the agreement at the time the agreement became effective. The c.ourtheld that it would be 

impermissible retroactive ratemaking for the Commission to order a cha.nge to that agreement, 

as ofa prior date, and require payment from one party to the other based. on that new ohange. In 

the instant case. the Commission did not set. the rates or rate structure ofthe SWA service".and 

the Commission had no authority to do so. Tfthe Commission were to now assert authority over 

TWTC's rates or rate struct:ureand adjust Qwest's priQr bills to apply new rates to prior usage, 

this would constituteimpennissible retroactiveratemaking, a remedy outside this COmmission's 

jurisdiction. 

(g) *Qwest's claims belie its own conQuet and shOUld be barred. 
Qwest sought and received contract rates for switched access from 
CLECs with whom Qwe...t had other dealings,.. Qwesteannot be both 
a beneficiary of and an opponenUocontrad rates.* 

51 


http:453So.2d


BRIEF OF TW TELECOM 

DOCKET NO. 090538-IP 


S® TWTC discussion lUlder Issue No.5 regarding Qwest as a beneficiary of contract 

rates for SWA. 

(h) *Qwest's elaimsshould be barred as (i) meonsistentwith "light 
touell" regulatory approach applied to Florida CLECs to encourage 
entry and investment and (ii) a request for the Commission to apply 
uuadopted ru1es retroaetively~ inconsistent with Chapter 1:~0.* 

See TWTC discussion lltUier I,ssue N\). 5 regarding "light touch~' regul~tjqniWd 

unadopted agency rules. 

ISSUE9a: 	 Ifthe Commission finds in favor of Qwest on (a) Qwelt's First Claim 
for ReUefaileging violation of 364.08(1). and 364.10 (1), F.S. (2010); 
(b) Qwest's Second Claim for Relief alleging violation of 
364.04(1)and (2), F.5. (2010); and/or (e) Qwest's Third Claim for 
Relief alleging violation of 364.04(1) and (2) F.S. (2010), what 
remedies, if any, does the Commission have the authority to award 
Qwest? 

TWTC: 	 *The Commission has no authority to award any relief Qwest 
requests.. The retrospective monetary relief sought constitutes 
damages stemming from unregulated rates and .a windfall.. The 
prospective relief sought (imposing new rates, a uniform tate 
strueture and eontract filing requirements) are nota....tborized by 
stande.,· 

TWTC does not dispute that this Commission has the power, in specific types of cases, 

to order refunds to customers when the Commission has laWful authority to control the rates 

collected by lit public utility. But that is NOT the situation here. Because the Commission 

lacks regtllatory jurisdiction over and rate setting authority for SWA, the retrospective monetary 

relief Qwest 'BOOks here constitutes d~es or a penalty. not a refun~ and therefor the 

Commission is without authority to order.same. 
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There is no dispute in this case that the Commission didQ.otset or regulate the SW,A 

rates, did not regulate the CLECs as a public utility, and that it does not have the jurisdictional 

authority to do either. Asaddress(!ld at length under Issue No.1, the Comrnission is a creature of 

statute and only has· such jurisdiction as specifically granted it by statute. The difference. 

between a regulated public utillty and a certificated CLEC under Chapter 367 should be 

obvious~ Briefly stated, the chief reasons for regulation ofthe public utility's rates and services 

are these: to prevent uneconomic duplication, assure minimum service stalldards, remain 

monopoly prices, and provide tbeutility's investors an opportunity toO earn a fair rate ·ofreturn. 

By now, these are axiomatic. However~ the certificated eLEC's characteristics do not align 

with these justifications. Further, ifjust one CLEC-provided service~ such as SWA, was in fact 

a monopoly servicet surely the Florida Legislature, being well acquainted with public utilities, 

would have recognized it or the potential for it and granted the Commission any necessary 

authority respecting SWA. Floweyer, the Legislature did not do this. Instead, all CLEC rates, 

including SWA rates in particular, are not subject to Corm:nissionrate-settinga.utbority. 

The distinction between regtIlated rates and unregulated tatesis a dispositive one as it 

concerns this Commission's authority to order a remedy. As TWTC witlless DeasoneKplained, 

because a public utility's Commission-set revenue requirement is implicated by any 

unauthorized or erroneous rate differences to any one customer, all of the public utility's 

customers rates ate affected thereby. (Deason, TR p. 000607.) This rationale. and a specific 

Legislative grant of rate-making power to the Commission, support corrective. action (suehas 

refunds and surcharges) for tmauthorized or erroneous differences from Commission~ 

established rates for a public utility. The CommissioOn's power over thereguiated rate is plenary 
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and'has th~foTce and effect oflaw. 53 However, these principles do ootapply to, and there is no 

legislative grant ofauthority for., an unregulated rate such asSWA.S4 

Qwesthas cited no authority for the proposition that the Commission may order a 

"refund" of a rate the Commission does not set or regulate.5s TWTC maintaiJ:J.s that no such 

authority exists. Since theSWA rates at issue are not Commission set, the rate difference 

Qwestseeks does not representa refund, but rather constitutes d.am:ages and/or a. penalty, which 

the Commission has no auth'orityto order. 

In Docket No.020738-TP. AT&T sought for the Commission to order BellSouth to pay 

what AT&T labeled as "damages," consistingo!wbatAT&T stated was theditIerence between 

a lawful SWA rate and an unlawfully discriminatory SWArate..In its Order~ the Commission 

noted that AT&T's complaint was based on the sta:tute's price regulation provisions for non

basic services which required that "similarly situated" customers be treated .fairly.56 Citing 

Southern Bell Tel. & Tel. Co. :v. Mobile America Corp.~57 the Commission ruled that. 11Qn

discrimination requirement for price cap rates (i.e. rates not set hut under a cap) did not 

53 See Landrum v. Florida Power and Light Company, 505 SQ.2d 552 (Fla. 3111 DCA 1987), rev d!m 513 So,Zd 
1061. 

54 If the Commission finds that tbefiled rate: doctrine doe~'apply to aCI£C SWAprice Iist,thenTWTC's analysis 
of this issue might differ. For purposes of this proceeding, TWTC does not take a positiQn for or against 
application Qf the filed rate doctrine as a manter Of law. TWTC nonetheless points out that, Qwest's position 
regarcijng the COnU'biSSiOfl'S refund authority, which Qwest argu¢s. is depen4ent on rate approvall~1ation, is 
inconsistent with Qwest's position that the filed rate doctrine does nota;pply. 

55 In Order No.PSC·10-0#96-FOp·TP, issued May 10,2011, in thm docket, the Conunission held that it did not 
hay~ authority to awarddamages but reserved judgment <m. the question ofits authority over the reliefQwesrseeks 
in this case as a possIble refund. The Commission did l'lotfind that the relief Qwest sought in this matter was a 
refund. 

56'Qrder No. PSC-03..oQ31-FOF-TP, issued January 6, 2003. page 5. 

57 2.91 80.2d 199 (pia. 1974) (the Commission does notltave authority to enter an award ofmoney damage~ as this 
is a judicial function within the jurisdiction ofthe court). 
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authorize it to acton the requested relief: "We do not. however, believe this provision 

authorizes the Commission to award damages. This Commission, a$a matter of law, may not 

grant the relief by AT&T inits Amended Petition." 58 The only real distinction between that 

case and this case, TWTC ·lI1aintains, is a distinction without a di:fference; AT&'fWlled what it 

sought "damages," but here Qwest calls what it seeks a "r.efund" or ''reparations'' in an effort to 

conceal its nature. Regardless of the labels used by AT&T or Qwest. in both cases the money at. 

stake represents a difference between desired rates and allegedly discriminatory rates - when 

the· Commission hadnoauthorlty to set or regulate those rates in the first place. 59 

As the Commission has already stated, it is not dispositive hoW iheteliefis labeled, for 

it. is the mJ,.ture of the relief requested that matters.60 Thus, Qwest's alternatively labeling its 

requested relief as "reparations," serves it no better.61 In addition, the fact that Qwest (and Mr. 

Canfield in particular) turned a blind eye to the factors ~twould normally be part of a proper 

damages calculation (Wood, TR 000536-000543) does not make Qwest'srequested relief any 

less a claim for dantage&. If anything", this failure renders Qwest's request for relief more of a 

sa Ord.erNo. PSC-03-0031~FOF..TP, page 5 (citation omitted.). 

59A case with a similar result, arrived at in a differem Wl'ly~ is W'mter Springs Deve1opmerstCorp, \I. Florida Power 
Corp.,402 So;2d 1225 (Fla. 5th DCA 1981). There, theenQrtfound that wberemere.was no regulatory limitation 
placed on a public electric utility's ability to contract for~dingserviee until the point in time when the 
Commission approved a tate and Wiff for the serv1(;e, tile difference between the eOilttaet rate and the 
Commission-approved rate coru;tittned damages. and the CommissiclQ lacked jurjsdictionover the dispute. 402 
So.2d at 1228. IIi other words, unless and until uegulatect rate is actu,ally established by the Commission, the rate 
is not within the conf.ro.lof the Commission for regulatoryplJI'pOses and therefore .any retroactive tecoverythereof 
wo.ul4not constitutearetbnd. 

60 Order No. PSC-rO'()29Q-.FOF~TP. issued May .10.2011, in this docket. 

tnne C6tm'nissiOll has already deternlined that "[rlettoactive remedies, which are in the nature of rmarations ... 
are particularly judicial in character' and beyOll4 the Commission's jurisdiction." Order No. 9810, issued February 
23. 1981 in DocketNo. 8000n~EU (citation omitted) (emphasis in original)~ 
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penalty (Jones, 'fR. 000633) or a tlat-out windfall. The Commission does not have authority to 

award either.62 

Qwest also asks the Co:mn:llssion to requi:r¢ lower SWA rates so as to impose a uniform 

rate structure and to require SWA contract filings. For the reasons explained above, TWTC 

does not believe the Commission has the authority to regulate SWA rates or rate structure 

retroactively OR prospectively_ And Commission authority to require filing for SWA contracts, 

under current law, is queStionable at best 

ISSUE9b: If the Commission fmdsa violation or violatiOns of law as alleged by 
Qwest andkas authority toawartl remedies to Qwestper the 
preceding issuet for each tla:im: 
(1) If appllcablet how should the amount of a~ relief be calculated 
and when and how should it be paid? 
(ii)Should the Commission award any other remedies? 

TWTC: *Tbe Commission should exercise its discretion and notor-der any 
remedies from TWTC." 

If the Commission fInds TWTC liable for alleged violations of the stliJtu~ and thatis has 

the jurisdiction to address those alleged violations and to order one or more remedies, the 

Commission should exercise its discretion and notorder any remedies from TWTC. As TWTC 

witness Deason testified, it is bad regulatory policy to lure entrants into the Florida market on 

the pron:llse of lesser regulation in 1995 and then change the rules on them in 2012 retroactive 

to 1995. (Deason. TR 000597-000598~ 000600.) TWTC witness Jones also testified that if the 

Commission ordered TWTC to make payments to Qwest~. TWTC would have to carefully 

consider the regulatoryclitnate in Florida before making any futureinve$lment in the State. 

6l TWTC also questionstbe Commlssionautborityto award interest, particularly since it has no authority to award 
the monetary retiefQwest seeks and has no express statUtory authority on the SUbject of interest. 
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(Jones. TR. oo0633.) Given the languid state ofthe economy. the Commission can ill afford to 

discourage investm¢ht in Florida" 'Therefore, the Commission should not order monetary relief 

from TWTC. Since TWTC has no current SWA contract tates and nothing on the record 

establishes its intent to sign another, Qwest's other remedies (imposing unifonn rates and 

requiring contrl;l.ct filing) are unnecessary as to TWTC. Moreover, both, if undertaken at all, are 

ill suited for this case against tWo ClJ!Cs. 

RESPECTFULLYSUBMIITED this lOth day ofDecember, 2012. 

M ·.J.Feil 
Otmster. Yoakley & Stewart, P.A. 
215 South Monroe St., Suite 601 
Tallahassee,FL 32301 
(850) 521-1706 
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