BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,

V.

UTILITY BOARD OF THE CITY OF KEY Docket Number: 120054-EM

WEST, FLORIDA d.b.a KEYS ENERGY

SERVICES, et al. Filed: March 11, 2013
Respondents.

and

MONROE COUNTY, a political subdivision

of the State of Florida, NO NAME KEY

PROPERTY OWNERS ASSOCIATION, INC.

Interveners.

COMPLAINANTS UNOPPOSED MOTION TO AMEND COMPLAINT

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS (collectively,
“Reynolds™), by and through undersigned counsel and pursuant to the Florida Rules of
Administrative Code, file this Motion to Amend their Complaint, and in support state as follows:

1. On March 5, 2012, Mr. and Mrs. Reynolds filed a Complaint with the Florida
Public Service Commission (“PSC”), because KES had refused to provide power to Reynolds
and other similarly situated property owners located on No Name Key even after the property
owners had remitted payment for construction and installation of transmission power lines to
their properties. See Reynolds’ Complaint 99 1, 15 -16, 21 — 34, previously filed in this action
and incorporated herein by reference. Reynolds’ Complaint alleges that the PSC approved a

territorial agreement for KES wherein KES is the exclusive provider of commercial electric



service to the lower Florida Keys, including No Name Key where the Reynolds home is located.
Id. at 12 — 13. Finally, Reynolds’ Complaint alleges that KES has refused to provide commercial
power to Reynolds and other No Name Key Property Owners because Monroe County has
enacted a land development regulation prohibiting the extension of utility lines by public utilities
to Coastal Barrier Resource Zones, which certain No Name Key Property Owners are located
within.! 7d. at 19 35 — 46.

2. The prayer for relief in Reynolds’ Complaint requests the PSC: (a) exercise
jurisdiction over this action and the parties and hold an evidentiary hearing on the issues raised;
(b) issue an Order and/or Mandate requiring KES to extend commercial electrical transmission
lines to each property owner of No Name Key, Florida; (c¢) Impose upon KES any fine,
forfeiture, penalty, or other remedy provided by statute; (d) Issue a finding that Monroe County
cannot unreasonably withhold building permits from KES’ customers based solely on their
property location on the island of No Name Key; (¢) Award reasonable attorney’s fees and costs
for the prosecution of this action; and (f) Award such other and supplemental relief as may be
just and necessary under the circumstances.

3. On March 17, 2012, KES approved Line Extension #746 (“Line Extension™) with
the No Name Key Property Owner’s Association (“NNKPOA™) for the extension of electrical
service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and
Line Extension, KES completed and energized the electrical lines installed pursuant to the Line
Extension.

4. With the installation of the electrical lines to No Name Key, Florida the

circumstances have changed such that an amendment to the Reynolds Complaint is warranted to

! Reynolds’ property is not located within a Coastal Barrier Resource Zone, but the extension of utility lines to their
property would require KES to place utility lines through a Coastal Barrier Resource Zone.
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accurately reflect the status of the attempts to provide electrical service to No Name Key,
Florida.

5. Leave to amend should be freely granted when justice so requires, especially
where no harm is caused to the opposing party. In the present case, no party to the action will
suffer harm from the Amended Complaint because the Amended Complaint accounts for
changes in the circumstances which are underlying to the instant action.

6. Counsel for the Plaintiffs has conferred with counsel for the Parties to this action
in good faith. Counsels for the remaining Parties to this action are unopposed to amending the
original Complaint.

WHEREFORE, the Complainants, ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS, respectfully request that this Commission enter an order (1) granting them leave to
amend the Complaint against the Respondents, UTILITY BOARD OF KEY WEST, D.B.A KEYS
ENERGY SERVICES and MONROE COUNTY, FLORIDA, A POLITICAL SUBDIVISION; (2)
allowing the First Amended Complaint attached hereto to stand without the necessity of filing a
duplicate; and (3) granting such other, further relief as the Commission deems just, equitable and
proper.

[Remainder of Page intentionally left blank. Certificate of Service to follow.]



CERTIFICATE OF SEPY™T,

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by

Electronic Mail to the attached Service List this 11" day of March, 2013.

Robert B. Shillinger, Esq.
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Key West, Florida 33040
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Andrew M. Tobin, Esq.

ANDREW M. TOBIN, P.A.
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Primary Email: *~**nlaw@terranova.net
Secondary Email: tobinlaw2@gmail.com

Respectfully submitted,

SMITH | OROPEZA, P.L.
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Telephone: 305-296-7227
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/s/ Barton W. Smith, Esq.

Barton W. Smith, Esq.
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Gregory S. Oropeza, Esq.
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Patrick M. Flanigan, Esq.
Florida Bar No. 47703

Nathan E. Eden, Esq.

NATHAN E. EDEN, P.A.

302 Southard Street, 205

Key West, Florida 33040

Primary Email: neecourtdocs@bellsouth.net

Robert N. Hartsell, Esq.

ROBERT N. HARTSELL, P.A.

Federal Tower Office Building

1600 S. Federal Highway, Suite 921
Pompano Beach, Florida 33062

Primary Email: Robert@Hartsell-Law.com




BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION

ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS

Complainants,

v. AMENDED COMPLAINT

UTILITY BOARD OF THE CITY OF KEY Docket Number: 120054-EM

WEST, FLORIDA d.b.a KEYS ENERGY

SERVICES, et al. Filed: March 11, 2013
Respondents.

and

MONROE COUNTY, a political subdivision
of the State of Florida, NO NAME KEY
PROPERTY OWNERS ASSOCIATION, INC.

Interveners.

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS, by and
through undersigned counsel and pursuant to Florida Rules of Administrative Code §25-22.036,
file this Amended Complaint against the Respondent, UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA d.b.a KEYS ENERGY SERVICES and MONROE COUNTY, a
political subdivision of the State of Florida, and in support state as follows:

INTRODUCTION/PARTIES

1. Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS
(“Reynolds™), own and maintain real property located at 2160 Bahia Shores Road, No Name
Key, Florida 33042 (“Property”). The Property is located on an island in Monroe County,

Florida commonly known as No Name Key.



2. Respondent, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA
d.b.a KEYS ENERGY SERVICES (“KES”), is a Florida electric utility with its principal place
of business located at 1001 James Street, Key West, Florida 33040.

3. Intervener, MONROE COUNTY, is a political subdivision of the State of Florida
(“Monroe County™).

4. Intervener, NO NAME KEY PROPERTY OWNERS ASSOCIATION, INC., is a
Florida not for profit corporation (“NNKPOA™). NNKPOA is made up of members who own
property on No Name Key, Florida and are desirous of connecting to commercial electrical
service.

5. KES’ territorial service area includes the island of Key West and extends beyond
the City limits for approximately thirty-five (35) miles East through the Lower Florida Keys,
terminating at Pigeon Key, Monroe County, Florida.

6. Mr. and Mrs. Reynolds own real property on No Name Key, Florida, located
within KES’ territorial service area.

7. With this proceeding Mr. and Mrs. Reynolds seek: (1) a Public Service
Commission (“PSC”) Order declaring KES must connect customers located on No Name Key
who request service from KES and meet the electrical safety code requirements of the Florida
Building Code for electrical connection; (2) a determination that the PSC has exclusive
jurisdiction over KES’ territorial agreement, including enforcement of its terms; (3) PSC’s
jurisdiction over the territorial agreement preempts Monroe County’s Ordinance 043-2001 as it
pertains to KES and its electric lines; (4) a determination that Monroe County does not have
jurisdiction over No Name Key customers connection to KES and; (5) cannot prohibit KES

customers from connecting to the electric utility.



LEGAL AUTHORITY AND JUP"DICTION

8. This is a complaint pursuant to §25-22.036, Florida Administrative Code
(“F.A.C.”), seeking authority from fhe PSC to engage in an activity subject to PSC jurisdiction
and complaining of an act or omission by an entity subject to Florida PSC jurisdiction which
affects the complainants’ substantial interests and which is in violation of statute enforced by the
Commission and Commission order.

9. The PSC is an agency of the State of Florida with regulatory and police powers to
regulate public utilities and electric utilities in the State of Florida, including KES. See Fla. Stat.
§366.01, et. seq. KES was created by legislative enactment Chapter 69-1191 of the Laws of
Florida. See Chapter 69-1191, Laws of Florida (1969).

10. By statute, KES is defined as an Electric Utility. See Fla. Stat. §366.02(2)".

11. The Supreme Court has affirmed that the “PSC derives its authority solely from
the legislature, which defines the PSC’s jurisdiction, duties and powers.” Florida Public Service
Commission v. Fred L. Bryson, 569 So.2d 1253 (Fla. 1990). The Court has specifically held
that:

The Commission shall have jurisdiction to regulate and supervise each public

utility with respect to its rates and services...The jurisdiction conferred upon the

commission shall be exclusive and superior to that of all other boards, agencies,

political subdivisions, municipalities, towns, villages, or counties, and in case of
conflict therewith, all lawful acts, orders, rules and regulations of the commission

shall in each instance prevail. /d.

12. The PSC not only has the authority over enforcing its territorial agreement, the

“PSC has the authority to interpret the statutes that empower it, including jurisdictional statutes

and to make rules and issue orders accordingly.” Id. at 1255.

! Electric utility means any electric municipal utility, investor-owned utility, or rural electric cooperative which
owns, maintains, or operates an electric generation, transmission, or distribution system within the state.
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13. Fla. Stat. §366.04 empowers the PSC with exclusive jurisdiction over
enforcement of a Territorial Agreement of an Electric Ultility, including its terms. Fla. Stat.
§366.04; See also F.A.C. §25-6.004. In Monroe County v. KES, in the Circuit Court in and for
Monroe County, the Public Service Commission filed an amicus brief wherein it successfully
maintained the position “that it has the exclusive jurisdiction to interpret and enforce its Order
approving the terms of the 1991 territorial agreement, and to determine, whether, to what extent,
and under what terms and conditions, the residents of No Name Key are entitled to receive
electric service from Keys Energy.” See Motion of the Florida Public Service Commission for
Leave to Participate as Amicus Curiae to Inform the Court of its Position Regarding Jurisdiction
filed January 23, 2012, the Circuit of the Sixteenth Judicial Circuit in and for Monroe County,
Florida, Case No. 2011-CA-342-K, Order of Dismissal dated January 30, 2012, supra, affirmed
with opinion Roemelle-Putney v. Reynolds, 38 Fla. L. Weekly D300 (Fla. 3" DCA 2013).

14. The PSC is now judicially estopped from determining it does not have jurisdiction
to hear the instant matter.

FACTUAL BACKGROUND

15. On September 27, 1991, the PSC issued its Order Approving Territorial
Agreement, Order No. 25127, approving the Territorial Agreement governing the territorial
service of City Electric Service (“CES”), the predecessor in interest to KES. A true and correct
copy of the Territorial Agreement is attached to the Verified Complaint previously filed by
Reynolds (“Reynolds”) and incorporated herein by reference as Exhibit A.

16.  The Territorial Agreement provides a Territorial Service Area for which KES has
the exclusive right and authority to provide commercial electrical services to customers.

Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to



customers within its Territorial Service Area. The Territorial Service Area includes the island of
No Name Key.

17.  The Territorial Agreement is a PSC Order enforceable solely by the PSC pursuant
to the State of Florida’s police power. Absent PSC enforcement, the territorial agreement
violates state and federal anti-trust statutes.

18. Pursuant to Chapter 366, Florida Statutes, the PSC is empowered to oversee the
provision of electric service throughout the State of Florida to approve, supervise and enforce the
Territorial Agreement. Moreover, the PSC has exclusive jurisdiction over the planning,
development, and maintenance of the coordinated power grid.

19. Since 1969, property owners on No Name Key have sought the extension of
commercial electrical service to No Name Key and for decades have been in repeated
discussions and negotiations with KES to provide for the extension of commercial electrical
service to their properties on No Name Key.

20. The overwhelming majority of No Name Key property owners desire commercial
electrical service because of the high costs associated with using alternative energy sources, and
the inability to dispose of by-products of alternative energy, including exhausted batteries and
damaged or worn propane tanks. More so, the use of large diesel fuel generators produces large
amounts of environmental and noise pollutants, affecting all aspects of the ecosystem unique to
No Name Key.

21. By connecting to commercial electrical power, the combined use of the existing
solar capability together with commercial grade power would result in positive net solar

metering producing a net positive impact on the environment. The net positive impact would far



exceed the negative impacts which currently exist as a result of the current pollutants emitted to
power the homes on No Name Key.

22. Despite the desire of the majority of the property owners on No Name Key, and
the environmental benefits commercial electricity could bring to No Name Key, in 2001, an anti-
electricity property owner, Alicia Putney, successfully lobbied the Board of County
Commissioners for Monroe County to enact an ordinance that prohibits the extension of utility
lines to No Name Key. See Monroe County Ordinance 043-2001, a copy of which is attached
hereto as Exhibit B.”

23. On September 26, 2001, the Monroe County Planning Commission, including
then-Commission member Alicia Putney, approved a resolution (“Planning Resolution™)
supporting Ordinance 043-2001. A true and correct copy of the Planning Resolution is attached
hereto and incorporated herein as Exhibit C.

24. Monroe County, with the assistance of then-sitting Monroe County Planning
Commission member Alicia Putney, who then and still currently resides on No Name Key,
drafted Ordinance 043-2001, which prohibits the extension or expansion of public utilities,
including electric utilities, through CBRS units. Ordinance 043-2001 amended Monroe County
Code Section 9.5-258 by creating an overlay district on all areas, except for Stock Island, within
federally designated boundaries of a CBRS Unit. Additionally, Ordinance 043-2001 provides
that within the overlay district, the transmission and/or collection lines of the following types of
public utilities shall be prohibited from extension or expansion: central wastewater treatment
collection systems; potable water; electricity; and telephone cable. A true and correct copy of

Ordinance 043-2001 is attached hereto and incorporated herein as Exhibit B.

* Notwithstanding the foregoing, Petitioners’ have filed an action in circuit court captioned In the Circuit of the
Sixteenth Judicial Circuit in and for Monroe County, Florida, Case No. 2013-CA-60-K requesting the court declare
Ordinance 043-2001 void ab initio for failure to properly notice the County Commission vote on said ordinance.

6



Circuit Court Procedural History

25. On or about April 1, 2011, Monroe County, instituted the case styled as Monroe
County, a political subdivision of the State of Florida v. Utility Board of the City of Key West,
Florida d.b.a. Keys Energy Services, et al., Case Number 2011-CA-342, in the Circuit Court of
the Sixteenth Judicial Circuit, in and for Monroe County, Florida before the Honorable David J.
Audlin (*“County Law Suit™), on claims of declaratory relief and injunction against KES® and all
forty-three (43) tax payers which own property located on No Name Key (collectively,
“Defendant Owners”™).

26. Monroe County’s factual basis for its lawsuit was predicated on Monroe County’s
belief that it has jurisdiction to regulate KES® extension of electric services to property owners of
No Name Key. In the County Law Suit, Monroe County and KES argued that Monroe County’s
Land Development Regulations govern the extension of the utility line to the property owners of
No Name Key in direct contradiction to their prior position in Board of County Commissioners
of Monroe County v. Department of Community Affairs. A true and correct copy of Monroe
County’s Complaint is attached hereto and incorporated herein as Exhibit D.

27. Monroe County has previously taken the position that electrical transmission lines
in the right-of-way were not under the regulatory framework of the Comp. Plan as outlined in
that certain letter dated April 29, 2010 from the Monroe County Attorney to the General
Manager of KES. A true and correct copy of the letter from the Monroe County Attorney to the
General Manager of KES letter is attached hereto and incorporated herein as Exhibit E.

Moreover, in 1998, Monroe County successfully argued to the Third District Court of Appeals

¥ Claimants are confounded as to why KES would assist in drafting a complaint which requested the Court enjoin
KES from providing commercial power to No Name Key property owners. Claimants believe the PSC may be able
to better shed light or answer this question as Claimants cannot find any justification for this action which interferes
with KES" contractual obligation to provide power to customers requesting service.



that development did not include the extension of utility lines down public right-of-ways based
on Fla. Stat. § 380.04. See Board of County Commissioners of Monroe County v. Department of
Community Affairs, 560 So.2d 240, 240 — 241 and Fla. Stat. § 380.04.

28. Mr. and Mrs. Reynolds filed a Motion to Dismiss in response to the County Law
Suit, asserting the circuit court lacked subject matter jurisdiction over the issues brought forth in
the County Law Suit and that jurisdiction was vested solely with the PSC.

29.  On January 30, 2012, the Court granted the Reynolds® Motion to Dismiss, and
dismissed the County Law Suit with prejudice, holding that the PSC had exclusive jurisdiction
on issues regarding the interpretation and enforcement of territorial agreements, and that the PSC
was the proper forum for hearing the issues presented in the County Law Suit. A true and
correct copy of the Court’s Order of Dismissal with Prejudice is attached hereto and incorporated
herein as Exhibit F.

30. Monroe County and Alicia Roemelle-Putney appealed the County Suit dismissal.
The Third District Court of Appeal (3™ DCA) affirmed J udge Audlin’s ruling in the County Law
Suit. In reaching its opinion, the 3™ DCA found that the legislative authority of Florida Statute
Section 366.04(5) grants the PSC jurisdiction over “the planning, development, and maintenance
of a coordinated electric power grid throughout Florida to assure an adequate and reliable source
of energy for operational and emergency purposes in Florida and the avoidance of further
uneconomic duplication of generation, transmission and distribution facilities.” See Alicia
Roemmele-Putney, et al. v. Robert D. Reynolds, et al., supra, pg. 4. Pursuant to section
366.04(1), the PSC’s jurisdiction, when properly invoked, is exclusive and superior to that of all
other boards, agencies, political subdivisions, municipalities, towns, villages, or counties. Id. at

5. Statutory authority granted to the PSC would be eviscerated if initially subject to local



governmental regulation and circuit court injunctions of the kind sought by Monroe County. Id.
A true and correct copy of the opinion by the Third District Court of Appeal is attached hereto
and incorporated herein as Exhibit G.

31. On March 17, 2012, KES approved Line Extension #746 (“Line Extension™) with
the No Name Key Property Owner’s Association (“NNKPOA™) for the extension of electrical
service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and
Line Extension, KES completed and energized the electrical lines installed during the Line
Extension.

32. On May 16, 2012 Monroe County, in their continued effort to prevent the
majority of the taxpayers owning property on No Name Key from connecting to commercial
electricity, once again sued KES alleging the electrical lines were violating the LDR’s and
Comp. Plan and sought an injunction against KES (“Count Injunction Suit”). In addition,
Monroe County claimed a portion of the distribution lines were crossing over lands which are
owned by Monroe County for the benefit of the public at large. The Reynolds intervened and
filed a Motion to Dismiss alleging the PSC, not the circuit court had the exclusive jurisdiction
over the matter.

33. On February 22, 2012, Judge Audlin, once again ruled that the PSC, not the
circuit court, was the proper forum and the agency with the exclusive jurisdiction to decide the
merits of the suit. A true and correct copy of Judge Audlin’s Order of Dismissal is attached
hereto and incorporated herein as Exhibit H.

Homeowners Attempts to Connect to the Coordinated Power Grid
34. After KES installed the electric distribution line on No Name Key, Reynolds

applied on December 13, 2012 for an electric permit to install a 200 AMP Electric Service and



Subfeed (“Reynolds’ Electric Permit Application™) to connect to the electric distribution line
outside their home located on No Name Key.

35. On January 14, 2013, Monroe County denied Reynolds Electric Permit
Application (“Reynolds Denial Letter”). A true and correct copy of the Reynolds Denial Letter
1s attached hereto and incorporated herein as Exhibit 1.

36. In addition to the Reynolds attempt to connect the coordinated power grid, Mr.
James Newton and Mrs. Ruth Newton (collectively the “Newtons™) attempted to connect to the
energized electrical lines on No Name Key. On April 3, 2012, the Newtons applied for an
electrical building permit for the installation of 200 AMP Electric Service and Subfeed to their
No Name Key property (“Newton Electrical Permit Application™). A true and correct copy of the
Electrical Permit Application is attached hereto and incorporated herein as Exhibit J.

37. On May 15, 2012, Monroe County issued the Newtons an electrical permit,
bearing permit number 121-1527 (“Newton Electrical Permit™) pursuant to the Electrical Permit
Application. A true and correct copy of the Newton Electrical Permit is attached hereto and
incorporated herein as Exhibit K.

38. On June 12, 2012, Monroe County revoked the Newton Electrical Permit, stating
the permit was issued in error (“Newton Revocation Letter”). A true and correct copy of the
Newton Revocation Letter is attached hereto and incorporated herein as Exhibit L.

39. The Revocation Letter, in part, alleges that electrical service is not authorized on a
property located within a Coastal Barrier Resource System (“CBRS”) pursuant to the Coastal

Barrier Resource Act (“CBRA™).
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40. The Newtons and Reynolds’ property are not located within a CBRS, and are
therefore not subject to the CBRA. A true and correct copy of the nearest CBRS designated area
to the Property is attached hereto and incorporated herein as Exhibit M.

41. Pursuant to Monroe County’s own admissions, the type of service and work
which would have been performed pursuant to the Newton Electrical Permit does not conflict
with the Comp. Plan, yet the County denied the Newton Electrical Permit in an attempt to
regulate the extension of the coordinated power grid and a customer’s connection to said grid.
True and correct copies of testimony from Growth Management Director Christine Hurley
acknowledging the type of work which would occur pursuant to the Newton Electrical Permit is
attached hereto and incorporated herein as Exhibit N.

42. The present dispute arises under the Territorial Agreement’s terms of service
which require KES to extend and maintain power to all property owners within the Territorial
Service Area. Although KES has attempted to provide service to Reynolds’ property, to date
KES has failed to provide electricity to and connect Reynolds’ property to the coordinated power
grid due to Monroe County’s intentional interference in the jurisdiction of the PSC to plan,
develop, and maintain the coordinated power grid.

KES is Required and Authorized Pursuant to the Territorial Agreement to Complete the
Extension of Commercial Electricity Lines to All Homeowners on No Name Key, Florida.

43. KES has extended commercial electrical distribution lines to the island of No
Name Key and is required to connect customers despite the regulations imposed by Monroe
County. To date, KES has failed to connect customers requesting service due to Monroe
County’s insistence that it can regulate a property owner’s connection to the coordinated power

grid.
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Monroe County Cannot Prohibit a Customer’s Connection to KES

44, Article 6 of the Territorial Agreement, Construction of Agreement, Section 6.1 of
the Territorial Agreement expressly provides that:

It is hereby declared to be the purpose and intent of the Parties that this Agreement
shall be interpreted and construed, among other things, to further the policy of the
State of Florida to: actively regulate and supervise the service territories of
electric ut**+es; supervise the planning, develc=—ent, and maintenance of a
coordinated electric power grid throughout Florida; avoid uneconomic
duplication of generation, transmission and distribution facilities; and to encourage
the installation and maintenance of facilities necessary to fulfill the Parties

resp~~*-~ ~“"“n~ations to serve the citizens of the State of Florida within their
respective s~—-e areas. (underline and emphasis added).

See the Territorial Agreement, Section 6.1, Construction of Agreement.

45. Moreover, KES’ obligation to serve the citizens of the State of Florida within its
respective service area is expressly stated in the Territorial Agreement’s Section 0.2 which
states:

“the Parties are authorized, empowered and obligated to furnish by their corporate

charters and the laws of the State of Florida to furnish electric service to persons
~~~jesting such ~~~vice within their respective areas;” (‘“underline added™)

KES enabling legislation under the laws of the State of Florida states that KES has:

“the full, complete and exclusive power and right to manage, operate, maintain,
control, extend, extend beyond the limits of the City of Key West, Florida, in
Monroe County Florida, the electric public utility owned by said city, including
the maintenance, operation, extension, and improvement thereof, and including all
lines, poles, wires, mains, and all additions to and extension of the same . ..”

See Chapter 69-1191, Laws of Florida (1969).

46. KES, pursuant to the State of Florida’s enabling legislation, its Territorial
Agreement and incorporated Territorial Service Area, has an affirmative obligation to extend
electrical lines to any party requesting such an extension when the requesting party supplies the

requisite funding for the extension.
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47. KES, pursuant to Chapter 163, Florida Statutes, has the authority to install
electrical transmission lines in the established rights of way. KES has installed the electrical lines
on No Name Key, in the established rights of way.

48. KES, pursuant to the pursuant to Chapter 163, Florida Statues, the State of
Florida’s enabling legislation, its Territorial Agreement and incorporated Territorial Service
Area has properly installed the distribution system to No Name Key and is properly maintaining
such system.

48. Monroe County has prohibited the issuance of a building permit to connect No
Name Key property owners to the KES distributions lines on No Name Key. Monroe County’s
refusal to issue building permits for connection to KES" distribution line is based solely on
Monroe County’s incorrect belief that it has the authority to regulate a customer’s ability to be
supplied electrical power within KES territory and that pursuant to Ordinance 43-2001 it can
prohibit a customer from connecting to KES electrical line.

49.  Reynolds asserts that Monroe County has no jurisdiction over KES planning,
development and maintenance of the distribution line which would connect Reynolds to the
coordinated power grid. Reynolds position is that the PSC has exclusive jurisdiction over the
planning, development and maintenance of the coordinated power grid. Moreover, the PSC has
the jurisdiction to enforce the terms of its Order approving KES territorial agreement, including
the provisions which require KES to provide service to customers upon agreement of reasonable
provisions for the providing of service.

50. Notwithstanding the foregoing, the connection of customers to an electrical utility
is not within the purview of Ordinance 043-2001. Specifically, on-site electrical systems do not

constitute public utility transmission or collection lines under Monroe County Code. See Section
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19-31, Monroe County Code (Public or private utility includes any pipeline, gas, electric, heat,

water, oil, sewer, telephone, telegraph, radio, cable television, transportation, communication or

other system by whomsoever owned and operated for public use, including, but not limited to,

the Florida Keys Aqueduct Authority, BellSouth,® Keys Energy System, The Florida Keys
Electric Cooperative Association, Inc. and/or their successors, affiliates, subsidiaries or assigns).
A private individual’s on-site electric system and connection does not fall under Monroe County
Ordinance 043-2001 which prohibits the extension of transmission or collection lines by public
utilities.

S1. More so, Reynolds asserts that prohibiting No Name Key property owners from
connecting to commercial power violates the equal protection clause of the Florida Constitution
by unfairly discriminating against No Name Key property owners because Monroe County’s
building code does not prohibit the connection of homes to commercial power. The connection
to KES® commercial power grid by a No Name Key property owner does not constitute the
extension of public utilities into Coastal Barrier areas as on-site electrical power, including
wiring, conduit, and transmission systems existing on each No Name Key property do not fall
under the definition of public utilities. Therefore, connection to commercial power can only be
prohibited based on health, safety, or welfare concerns already built into the building code.
Should No Name Key property owners comply with all building code requirements, No Name
Key property owners would be discriminated against if prohibited from connecting to

commercial power.

* Bellsouth’s successor in interest, AT&T, already has high speed internet and phone service extended to No Name
Key and the law is clear Monroe County does not have jurisdiction to regulate telephone providers.
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52. Reynolds asserts Monroe County’s position unreasonably infringes upon each No
Name Key property owners’ right under the Territorial Agreement to be furnished with electric

service upon request.

RELIEF REQUESTED

WHEREFORE, the Complainant, ROBERT D. REYNOLDS and JULIANNE C.
REYNOLDS, respectfully request that this Honorable Commission:

(a) Exercise jurisdiction over this action and the parties hereto;

(b) Issue an Order declaring the PSC’s jurisdiction preempts Monroe County’s
enforcement of Ordinance 043-2001 as it applies to KES, its territorial agreement and enabling
legislation;

(c) Issue an Order finding the commercial electrical distribution lines KES extended to
each property owner of No Name Key, Florida are legally permissible and properly installed;

(c) Issue an Order finding that Monroe County cannot unreasonably withhold building
permits from KES’ customers based solely on their property location being on the island of No
Name Key and mandate that Monroe County may not prevent the connection of a homeowner on
No Name Key to the coordinated power grid;

(e) Award reasonable attorney’s fees and costs for the prosecution of this action;

(f) Award such other and supplemental relief as may be just and necessary under the

circumstances.
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was served by U.S.

Mail and Electronic Mail to the attached Service List this 11™ day of March, 2013.

Robert B. Shillinger, Esq.

MONROE COUNTY ATTORNEY’S OFFICE
1111 12" Street, Suite 408

Key West, Florida 33040

Primary Email: Howard-
derek@monroecounty-fl.gov

Secondary Email: ™~~tu~~

[p=in~==~2county-fl. gov

Andrew M. Tobin, Esq.

ANDREW M. TOBIN, P.A.

P.O. Box 620

Tavernier, Florida 33070

Primary Email: tobinlaw(@terranova.net
Secondary Email: tobinlaw2@gmail.com

Respectfully submitted,

SMITH | OROPEZA, P.L.

138-142 Simonton Street

Key West, Florida 33040

Telephone: 305-296-7227

Facsimile: 305-296-8448
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i

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition of Florida) DOCKET NO. 910765-EU
Keys Electric Cooperative ) ORDER NO. 25127
Amsociation, Inc. and the utility) ISSUED: 9-27-91
board of the City of Key West for) 2o ¥
approval of a texritorial )
agreement. . ) Nz

)

The following Commissioners participated in the disposition of
this matter:

THOMAS M. BEARD, Chairman
SUSAN F. CLARK
J. TERRY DEASON
MICHAEL McK. WILSON

BY THE COMMISSION:

NOTICE is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminary in

nature and will become final unless a person whose interests are
adversely affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, rlorida Administrative Code.

On July 10, 1991, Florida Keys Electric Cooperative (FKEC) and
City Electric syeten (CES) filed with this Commission a joint
petition seeking approval of a territorial agreement executed by
the parties on June 17, 1991. The joint petition was tiled
pursuant to Rules 25-6.0439 and 25-6.0440, Florida Administrative

Code.  The territorial agreement including ‘its ternms and conditions
and the identity of the geographic areas to be served by each

utility are shown in Appendix A. There will be no facilities
exchanged or customers transferred as a result of the agreement.

. The service areas of the parties with the unique typography of
the Florida Keys affords a rational for the bo between the
parties. Neither party has any distribution facilities located in
the territory of the other party, and neithexr party will construct,
operate or maintain distribution facilities in the territory of

the other party.

The agreement does not, and is not intended to prevent either
party from providing bulk power supply to wholesale customers for

resale wherever they may be located.

05628 SEp27 I8
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Having reviewed the joint petition, the Commission finds that
it satisfies the provisions of Subsection 366.04(2)(d), Florida
Statutes and Rule 25-6.0440, Florida Administrative Code. We also
find that the agreement satisfies the intent. of Subsection
366.04(5) , Florida Statutes to avoid further uneconcomic duplication
of generation, transmission, and distribution facilities in the
state. We, therefore, find that the agreement is in the public

interest and should be approved.
In consideration of the above, it is

ORDERED by the Florida Public Service Commission that the
joint petition for approval of the territorial agreement between
Florida Keys Electric Cooperative and City Electric System is

granted. It is further

ORDERED that the territorial agreement and attachment are
incorporated in this Order as Appendix A. It is further

ORDERED that this Order shall become final unless an
appropriate petition for formal proceeding is received by the

Division of Records and Reporting; 101 East Gaines Street,
Tallahassee, Florida 32399-0870, by the close of business on the
date indicated in the Notice of Further Proceedings or _Judicial

Review. -
By ORDER of the Florida Public Service Commission, this
_27¢h  day of ____ SEPTEMRER ¢, 1991 .

Division of

(énAL)

MRC:bmi
910765.bmi
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The Florida Public Service Commission is required by section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
vell as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hoarlil.:g or judicial review will he granted or result in the relief
sought. .

- The action proposed herein is preliminary in nature and will
not become effactive or final, except as provided by Rule 25-
22.029, Florida Administrative Code. Any person wvhose substantial
interests are affacted by the action proposed by this order may
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7)(a) and (f), Florida Administrative Code. 'This
petition must be received by the Director, Division of Records and
Reporting at his office at 101 Rast Gaines Street, Tallahassee,
Florida 32399-0870, by the close of business on

10/18/91 .

In the absence of such a petition, this order shall become
affective on the day subsegquent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the

specified protest period.

If this order becomes final and effective on the date
described above, any party adversely affected may request judicial
raeview by the Florida Supreme Court in the case of an electric, gas
or telephone utility or by the First District Court of Appeal in
the case of a water or sewer utility by filing a notice of appeal
with the Director, Division of Records and Reporting and filing a
copy of the notice of appeal and the filing fee with the
appropriate court. This filing must be completed within thirty
(30) days of the effective date of this order, pursuant to Rule
9,110, Florida Rules of Appellate Procedure. The notice of appeal
must be in the form specified in Rule 9.900(a), Florida Rules of

Appellate Procedure.
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-t .

AGREEMENTY

+; - Section 0.1 THIS AGREEMENT., mide and ‘entered into-this -

i7™ day of TJuse. . 1991 by and between the

Otility Board of the City of Key West, using the trade name “City

. Electric System,” (referred to in this Agreement as °“CES")

organized and existing uader the laws of the State of Florida and

an e.lcctric utility as deflned in Chaptcr 366. 02(2) ﬂo:id.

St.a't,utd's, and Plorida xoys zlecr.ric Cooperative Assoclacipn. lnc-

(:-!e:zcd to 1n tnis Agreéméent as-"FPXEC®). a tural electifc

cooperative otq.ni:od and existing onder Chapter 425; Florida

Statutes, and Title 7, Chapter 3], Upited States Code and an

electric utility as defined in Chapter J366.02(2), rlorida-

Statutes, sach of whose retafil service territories are subject to

gogulation pursuant to Chapter 368, Florida_Statutes and which - . "

_are éollogt_iv_c..ly. referred to in-this Agidement as the "Parties™; .-

. . . c . . o K . . - votnme
RS T SO YN IR IR Sete U, LT .4

EERNES LY L - o« " . N ..
S ‘. . T et "

WITNESSETH: ‘

Secg.on 0.2: WHEREAS, the Parties are auvthorized,
eapovered and obligated by their corporate chacters and thé iava
of the State of Plorida to furnish electric service to persons
requesting such service within their respective service areas:
and

Section 0.3: WBEREAS, each of the Parties presently




ORDER NO. 25127
DOCKET NO. S10765-EU
PAGE 5

Agreement /CES /FKEC
Page 2

_sgcr.ion l{lh ] NHBRBAS, al't.bough the tespectlva ..senlco .
Nareaa of r.be Par;i.ea are cont;gnous. r.belr: respectxvo uwns have :
ag exlstinq.ana natural) boundary bqtvsen gnight Xey and Little
Duck ;cy., which boundary is intersected by the Seven Mile Bridge,
w T . . -
‘sect’ ‘_S_'-‘_ HIISRI:AS, the unique geographic locl'ti;oa ot :

. r.h. scgvlce areas -of’ the Partios am t.he unique topography of r.he
. blr.voon t,bo Patt!.gc. and
s«:txon 0.63 WHBEREAS, the Patuea desl.ro ko ninhlze t.hoir
costs to their respective rate payers by avoiding dupl:lcation of
_ géneration, tramsmission, and distribution facilicies, and by
mid!.ag l;he ‘costs of licigauon that uy re:ulr. ia tertu.orial
aispates; and: )

L ;."-. i ‘g‘ n; 0 1: WBRBAS. t.he l‘arths- dosl::e r.o ml.q ad.vgtue
RSt -.‘eblogical nnd cnvh:bmental cbnscquenccs that iay :.su‘lt vhen
competing uvtilities attempt to expand their service facilities
iato ams. vhere other ‘utilltlu have also constructed service
facilities; and '
Section 0.8: WEBEEREAS, The Plorida Public Secvice
CQ-'ls_sion {referred to in this Agreement as the “"Commission®),
has pmiénuly'mcoq'niz.ed‘ that duplication of facilities results
. in needless and wasteful expenditures and may create hazardous

e e Situations, detrimental to the public interest; and

f‘iorlda x.yx_ a:to:dt a— r,y;}on.r ;'nd non—pontzbvulinl boundhr;y J
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Scctlon o 9: IIBRGA.S,. ;he Pgrtie,: deain .to, avoid AM,

elim.mt.e tbc circu-stancas giving rl.se to pounthl dnpncat;on
of facilities and hazardous situations, and toward that end have
e;:tablished a Territorial Bonnd.ary Line to delineate their
respective retail Territorial Areas; and

Section 0.10: WHEREAS, the Commission is empowered by

’, sqcuon 356 04(2)(6). rlorida sntut.os, to approve and enforce
. tcrxltorhl a,gtoe-onqs betwoen olectzj.e ut.:.hnes, hu :ocoqaized
) the wisdoa ot such agrments, and has held that such lgreucnt.s,

subject to Commission approval, are advlsnblc in proper
circumstances, and axe in the public interest:
Section 0.11: NOW, THEREFORE, in considctati.on of the

pruim afouuid and the -ntuaj. Sovenants ang ngu-.nt.s Mte.i.n

- - . o --"r : . . .-
. . - ¢ A - o . R LT e &

' U mwiasy . - !
. DEPINTITIONS .

Sectijion 1.1: rordtorii; Boundary Line. As used in this
Agreemsnt, the term “Terrftorial Boundary Line® shall mean the
boundary line shown on the map attached hereto as Exhibit °“A°",
vhich differentiates and divides the FXEC Territorial Area and
the CES Territorial Area. ’

f "fon 1.23 PXEC Territoxial ‘Area. As used in this

Agreement, the term °"FXEC Territorial Area™ shal]l mean the

geographic areas of Monroe County s€hown on Exhibit ®aA* designn.ed
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'rlcac‘ -nd t.hc . balance wof Che qcognphic qgea of llonme,mpm:g,

not shown -on Exbibit °A" which lies North by Northcast of the

Tercitorial Boundary Line.
Sectfion 1.3:3 CES 1 'l‘erritorial Area. As used in this

' Agreement, the term “CES Territorlal Area® shall mean the
geographic areas of Monroe County. sbovn on Exhibit ~a",
d-slgmtod 'ces’ and :he balance of tlu gpoguphic Atea of
nqnzoe ccuuty..mt shown, oa" Bxhﬂnt 'a"'-uch.n.s Swth .by
s°uthvest ‘of the Territorial aoundu:y Line.
Section 1.4: Transmission Line. “As used in this

Aqt.onou'r., the term "Transmission Line"™ shall wean any

Transmission Line of either Party having a rating of 69 kV or
greater. ) ' )

‘Diatribution uu of alunt Party hav.[nq a ‘rating of up to, ‘but

not including 69 kv.
Sec” " 11,62 Person. As used in this Agreement, the term

“Pérson® shall bhave the same inclusive meaning givea to it in
Section 1.01(3), Florida Statutes.

. Section 1.7: ﬂ Customer. As used in this Agreement, the
texrm 'Nev Qut.oncl: shall mean any Person t.hnt appun to either
PEKEC or GES for retail-electric service after the effective date

of this Agreemant.

. __gg""u.s:'; -Dlstribgtion l’.xno. As uccd in this- ) '
. i-':agroucn-u. tho thty 'Ms{-rlﬁgtio\i -‘l.!.nex sll-kI -e*n a.nx{",:.;_..
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‘~ tion 1.8% '-f:g‘" tlng. Customer. - A3 u'ie:d ‘in '..t:his'.
Agreenent,'the term °Existing Customer” shall mean any Person

receiving retail electric service from either FKEC or CES on the

effective date of this AGreement.

Section 1;9: End Use Facilities. As used in thls

Aoreenent, the ter- "end ue facilities® means r.hose tncnu:.l.:

at ar geographxc locn'.l-on where the olectno endrgy usod by a

cvsmcr is ulthutoly consumed .

ARTICLE 2
AREA [~~~ “ATIORS AND KEW AND EXISTING CUSTOMERS

Section 2.1: Territorial Allocations. During the term of

this Agrn--ent, rzac shall have the oxclunvc aut.bodt.y t:o'
xuxnich ret,axl clpctric lerytce fo; ond use’ vithln the- !‘KBC.
‘!.'otrl‘t.orul m':oa and Cﬁ shll ‘iu‘ve ‘tbe ix:::lhs!vc autborfty to'...:'
furaish rotail electric service for end use within the CES

Territorial Area.
S ‘on 2.2: Service to New and Existing Customers. ~:l'he

Parties .agree that aeitber of them will knowingly eerve or
attempt to serve any Rev &r Existing Customer whose end-use
facilitias are or will be located within the Tercitorial Area of

the other Party.
§ "“»n 2.3: Bulk Power for Resasle. Nothing herein shall

be construed to prevent eitber Party from providing a bulk pover

supply for resale purposes to any other electric utility

Lo
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tqgardlcss _of. vl\,org anh othex. e.leqtnc utu..ity ny l}& locn;,d ", .
?urt.het, no other Sect.ion or pmvialon of this Agreement shall he ¥
construod as applying to a bulk power supply for resale purposes.
Sdction 2.4: ‘Service Areas of Other Utilities. This
Agrccl.nt betvnan mc and css doea aot oomt.ituu an agremnt. .
. on ot qllocat:l-oﬁ of am googuphic .tﬁ ot Monroe County. that iz . ,.: L
cutronuy bean p:dvldod olect.nc sexvige by _electric utuitios' . o
npt -parties Ld t.hla aqmeunt.‘ AN S SN e
' S " mn 2.5 2 S: ' CES Pnonitios in FKEC Territorial Area Area.- .

iy

The Parties agrce that the location, use, or owvnersliip of
transwission facilities by CBS {or the use or ‘right to the use of
mc's trans-lcsxou f.cilit.iea) in FREC's rerritonal Aroq as--
denuod bouin. shn.ll not. gnm-. cgs any nght oz .m:ho:it.y, nov

r ~or 1n tb‘ '£uf.uh;._r.o seme an} com vbolc 'end qsc hca.l:.i.tiu -
are, or will bc, locatod in’ mc's Ter:itonal Area.

section 2.6s5 Dis:rtbutlou racilities. Neither Party has

any distribution facilities located in the territorial area of
the other Party, and neither Party shall coastruct, operate; or
maintain distribution facilities in the Territorial Area of the

other Party.
Section 2.7: fio Transfer of Customers. Weither Pakty has

"any customers located in the Texxitorfsl Area of the other Parcty
as of the date of this Agresment, and no customers will be

transferred from one Party to the other by virtue of this

Agreement .
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W ke
QPERATION AND WATNTEMANGE
Section 3.1: Facilities to Remain. Electric facilities

which currently exist ocr ace hereafter constructad or used by a
Party in conjunctlon vlt,h its electric utility system, which are
diroctly or indlrocu.y us.d and vseful i.n servlce to its

'..' custo-cn !.n its 'roz-ril:op.al Atqa. shn’ll be andued t.o renain

J‘

'vhdm sltuat.od and sh-n nor. be subject to reaova.l or’ t.runsfer : :
hcmnd.r except as provided in the Transmission Agreement dated -
February 6, 198BS between the Parties c;r as provided In any
successor agreemenkt; provided, however, that such facilities
..hlll be operated and maintained in such a manner as-to minimize
iaterforence with the op;ntiéns' of the otber ‘Pai't.y.

. - 2 DTN

e rs S e e Yoetaa, . ee 8 7 e s T L T e T o e,

PREREQUISITE APPROVAL .

Bection 4.1: Commisgion Approval and Continuing

3 ‘ldictigx-l. The provisions of and the Parties' performance of
this Agreement are subject to the regulatory autbority of the

Conmuission. Approval by the Coumission of the provisions of this
Agreemeant shall be an absolute condition precedent to the
validity, enforceability and applicability hereof. This
Agreement shall have no effect whatsoever until Commission : "

approval has been obtained, and the date of the Commission's

e
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deomed to be the lttecti.ve date of this Agreement. Any ptoposod.

modification to this Agreement shall be submitied to the
Commission for prior approval. [n addition, the Parties agree to
jolnuy potltlon the Comnission to resolve any dispute conceming
t.he provluons of t.h.la Aqreenent or bhc Partloa pcrfomncc of

.

th,is Aqraount. . The Partics rccognizo t.hat the Ooa-luion haq

cqntinnxnguju:lsdiction to l'evxev th;l,t Aqmmn}; d‘ortng '\-.M tonr,,,_
hemf, and the Pattlu ngree to furnish r.he Cmnissxon vith suc’h‘

reports and other information as requested by the Commission fron
time to time.

Section 4.2: Bo Lisbility in the Event of Disapproval. In
the event apptwal of this Agteo-ent pursuant to Sect.xon 4.1

.herect is not obtained, neither: !’u:ty v111 have nny cause ot

.\
_l & lt" Ce

-8 - i;o 4.-9: - 8ugcrsedcs Pgior Agkee-cnts. Dpon 1::
approvnl by the Commission, this Agreement shall be deemed to
specifically snpenedo any aad all prior ag::emnt.s between 'the
Parties defining the boundaries of thelr rospoct.lve Territorial
Areas in Monroe County.

Section 5.1: This Agreement shall continue and remain in

eftcct for a period of thirty (30) years from the date of the

T ——— — e————

‘ '_ o:det grantiug Commission appcoul pf th’,s .\qteenont shqlx bo':

actlon agq,lnst “the o;hor nzlsing_unde:\\t‘.‘his- dqcu-ent.;. .. . .» i

LS

P
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.COMlssloq 8 inicial On!u: approving t;his _Aqrem):t; and shall b

autonaticany renevod for additioml chircty (30) yoaz: periods
unless either Party gives written notice to r.ho othar of its
intent not to renew at least six {(6) months prior to the
expiration of any period; provided, bowever, that each such

renewal of this Agresment shall require prersquisite approval of

- .the, Can.ls:ion ulr.h the sane ct!wt as the origiml Ca-ission

"appz;ova]. ot this Agtoe-onn as _roqu!ted ‘and, pao‘vldod !or ln_-',':'

Attic.‘l.o P hcreof.

ARTICLE 6

CORSTROCTIOR OF AGREEMENT

T ‘m_ﬁ_l ) m_m_w- .It is hereby

declatod t;o be t.lu putposc ‘and 1ntent. of t.he Pattxeo tbat. tlnc-

“to’ fnrt.hn: the boli'cy -of t"hc ‘State of rlorldc to- actlvely:’

regulate and tuporvxce the service territories of electric
utilitiess supetv.isc the planning, development, and uintonn@e
of a coordinated electric power grid throughout Florida; avoid
uneconomic duplication of generation, ttans'-i'ssion and
distribution facilities; and to encourage the instauar.ioq and
malntenance of facilities necessary to fulfill the Parties®
respective obligations to serve the citizens of the -State of

Florida within their respective service areas.

L “Agmnb mu bG ipterproted uid eomt.mod,. -ohg~oth¢r Eh!.ngs, RN U

- ad
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Section 7.1: HNegotiations. Regardless of any other tems

or conditions r.h-t'-ay have been discussed during the
negor.iations leading up to the execution of tbis Agrecment, the
only temms or conditions agreed npon by the partics are those-set

torzh hero!n. -nd no ulteranon, nodiﬂcation, -nla:qcnont or: )
e mpp,lchant ta.. :nu qu,og-ep; cun be: bmu-p apondsi:thct.._ql !‘.‘pg
' Pa:ta,cs hercto nnlots the: tne shhil bo in urinng. atuched

hereto, signed by both of the parties cnd approved by the

Commission in accordance with Article 4, Section 4.1 hereof. :
§ k “:2: Successors and Assigns: for Benefit Only of L

Paxties. This Agreement shall de binding upon the Parties hereto
and th-ir tupcct'iVe aucqes'sots and assiguos. llo:hing in this *
Ll Agmenont:. oxpro&s or llplxed, is lntonded. o; shall be. “«' .

K
,a....,,___. W
-

ebn.tmed s coutqr upon or givv to arqy petson ot.hor thin tho

Part:.cs hereto, or t.box: respective -uccessots or assigns, any

right, remedy, or claim under or by reason of this Agreement, or S ~
cny‘p:ovision-ot: condition heceof: and all of the provisions, )
representations, covenants, and conditions hersin contained shall
imt; to tbe sole benefit of the P.r_ties or their tespecuvé
SUCCeSSOrs or ustgns.. ’

{7 1.3: Hotices. MHNotices given hereunder shall be

deemed Lo have been given to FKBC if mailed by corti!lod mafl,

postage prepaid to
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T .Genonlll -
ST T Plorida Keys Blectr:ic Cooparative Assbciati.on,.lné.
91605 Overseas Highway
Tavernier, Florida 33020

and to CES if wailed by certified mail, postage prepaid to:
General NManger ’
City Electric Systea .
P. 0. Box -6100
Key West, Plorida 33041—6100
The person or sddma to vhich such notice shall be mailed may,
‘ ._‘_ au. any tiu. be: ch-uged by dutonating a nev porson or-. addncs L
I ":~.:.and ining noticc t.hereot’ in vt:lting i.n thd lunnar horein N
provided.

Section 7.4: Petitlion to Approve Agreement. Upon full
execution of this Agreesent by the Parties, the Partfes agree to
jointly £ile a petition witbh the Commission seeking approval of
tbls. Agresment, and to cooperate vwith each .other and the

Co-nlsston zn tbe ubn!nlon at snch doamuts and, oxhi,bit.s %

.o,
FECENN
,o- <

, ~_, am ;:ouonnbly :equihd r.o dnppo:t t.hc pozttion. .t ‘ A SRR

v e

IN WITNESS WEEREOF, the Parties hereto have caused this

Agreement to be executed in duplicate in their respective

corporate names snd their corporate seals affixed by their duly

authorized officers on the day and year first above written. .
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ATTEST: - UTILITY BOARD OF THE CITY OF
KEY WEST, “CITY ELECTRIC SYSTEM"

: i} 7
S M e By:
'; } 9o - P.U.vu' . : William T. tes

Secretacy

Title: Chail rman

(SEAL) ) -
. et e R - -

- . .
Lt s ~. . - o - . PO
. -3 . - . .
s ~ . . ..
o vA T - - R - - .. LIS - N
: 2 X 4 2

ATTEST: FLORIDA KEYS ELECTRIC COOPERATIVE
. ASSOCIATION, INC.
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EXHIBIT B



ORDINANCENQ, 043 o1

AN ORDINANCE AMENDING THE MONROE COUNTY CODE BY
ADDING BSEC. 95238, PROVIDING ROR THE SEVERIBILITY:
PROVIDING FOR THE REFEAL OF ALL ORDINANCES INCONSISTENT
HEREWITH, FROVIDING FOR THE INCORPORATION INTO THE
MCONROE OOUNIY CODE; AND DIRECTING THE CLERK OF THE
BOARD TO FORWARD A CERTIFIED COPY OF THIS ORDINANCE TO
THE FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS AND
PROVIDING AN EFFECTIVE DATE

WHEREAS, the Coastal Barrier Resatroes Act (CBRA) of 1982 established the Coestal
Barrior Resources System (CBRS) to restrict the foderally subsidized development of cosstal
batricr areas snd specifically prohibited the “comstroction or purchsse of any strusture,
sppurtonsmes, facility, or related infrastrocture™ 16 U.S.C. 3504(a)(1) in suid arces; and

WHEREAS, Marwoe County has 15 designated units of the CBRS witick can be found
listed in Tuble 3.21 of the Monroe County Year 2010 Comprebensive Plan Technicel Dosument
and ilfustoated on the Bxisting Land Use Maps of the Comprehensive Plan Mep Atlas; and

WHERKAS, Objective lmdeanmemlowmm
“Monroe County shall take actions to discourage private dtvelopmnnmdmpmdumiu
of the Coastal Barrier Resources System [9)-5. 006(3)(b)‘]"'

WHEREAS, Policy 102.8.5 of Monroe County Year 2010 Cormprebensive Plan stes:
“Upon of the Camprehensive Plan, Mosoe County shall initiste efforis o discourage
the extension of facilities and servicos provided by the Florida Keys Aquoedact Authosity and
private providers of electricity and telephone services to CBRS wits™; and

WHEREAS, Ctrrent Flood Inswance Rate Maps published for the Nations! Flood
Inswance Program by the Federsl Emergency Managoment Agenoy, indicates there are five
doveloped tesidmitial sress (with five structures or less per acre) snd onc commercis] arcs that
mmucmsmna

wmmmm:y April 19, 2001 derwﬁMameMby
hwﬁmmmmnwﬂymm&nuummd
public atilities do certain arcas of the oounty; end

wnmuunmwmmamumm,u.zool,mwam
mmmuwmuwwauwm

m&m-uphmwus?:ﬁumzqggzmm
approvel of the proposed text; and * *

WHEREAS, The Monroe County Board dauycmwmudm
hﬂmM%hMiMWnMoﬂbMdm&
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1. The emff repost prepsred on September 19, 2001 by K. Mariene Consway, Director,
Planning and Environmental Resowrces.

2. Proposed changes to the Moaroe County Land Developrment Rogulations.
3. The swom testimony of the Growth Management Stafl.
4. Comments by the public; and

WHEREAS, the Moot County Board of County Commissiopers examined the
Mm@mbmmmwmuwumcmw

WHEREAS, the Moroe County Board of County Commissioners bereby nipports the
devision of the Momroe County Planning Connrission and the staff of the Moroe County
Plarming Depertment; and ’

WHEREAS, it is the desire of the Monroe County Board of County Commissionsrs that
the following amendment g0 the County Code be approved, séopted end tramamitiad to the state
land pladning agency for approval;

NOW THEREFORE; BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF MONROE COUNTY, FLORIDA, THAT:

Sutioml,  Clepier 9.5, Article VI Division 2 is hareby smended 10 indlude the
following:

Sec. 9.5-258. Coastal barriar resources system overisy district.

(a) Purpore: The pucposs of the Cossta) Barricr Resouroes System Overlsy Digtrict is o
implesent the policies of the camprehensive plan by prohlbiting the extension snd expansion of
Wk%ﬂﬁﬂmmwuwmwpﬁ-nwdumm
Resources System.

(®) Application: The Coastal Barrier Resources System Overlsy District shall be
overtaid on all aress, exoept for Stook Istand, within fedexally desigasiod boundaries of s Cosstal
Barries Resources System Unit on current Flood Jnsursnce Rate Maps approved by the Fedenl
wmww,mmmmmhymauwpnﬁ
this chapter. Within this oveslay district, the transenission and/or colleotion lines of the following
types of public utilities shall be prohibiied from extension or expension: central wastowster
treatrnent collection systons; potable water; eleotricity; and telephone and cable. This prohibition
shall not prechde the mainteriancs and upgrading of exiating public ntilitics 1o plce m the
effective date of this ordinance and shall not apply to wastewster nutrient voduotion olusiey
systoons.

Sestion 2. I amy seotion, ubsectian, sontence, clauss, ftam, change, or provision of
this ordinanoce {s held invalld, the remsinder of this ordinance shmll not be affected by such

Sectiom 3. Al ordinanots or parts of ordinances in canflict with this ordinance are
hereby repeaied o the extens of said conflict,
Page2 of ) Beitinds
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Seeilop4,  This ondinsnce shall he filed in the Office of the Seoretary of State of
Florida, but shwli unt become sffeotive unti! & nolice is issued by the Department of Comaumity

_ Affain or Administrative Commission spproving tbe ordinance.

Beetion 5, This ardinance shall be transmitted by the Planning Departiment 1o the
DmowanmmwAﬁnbwnumdeMﬂhum
Stattes.

Section 6.  The Direcior of Orowth Management is boreby directed to forward a
vopy of this ordinance to the Municipal Code Corporation for the incorporstion (n the Monroc
Couxty Codo of Ordinanoes once this ordinsoce is in effect.

PASSED AND ADOPTED by the Bomd of County Conzmissionsss of Monroe County,

Florida ot @ regular mecting held on the 19th  day of December __, AD, 2001,

Mayor Chades “Sonny” MoCoy Jeo
MwameDixi:Spelm 7Y .
Commissioner Muarsy Nelsan 7 Y-
Commissioner Gearge Neugent o
Commissioner Nors Williams 71—
BOARD OF COUNTY COMMISSIONERS

OF MONROL COUNTY,
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EXHIBIT C




PLANNING COMMISSION RESOLUTION NO. P 61-01

A RESOLUTION BY THE MONROE COUNTY PLANNING
COMMISSION APPROVING A REQUEST OF THE MONROE
COUNTY PLANNING DEPARTMENT TO AMEND THE MONROE
COUNTY LAND DEVELOPMENT REGULATIONS BY ADDING
SECTION 9.5-258 TO ESTABLISH A NEW LAND USE OVERLAY
DISTRICT THAT WILL PROHIBIT THE EXTENSION OR
EXPANSION OF TRANSMISSION AND/OR COLLECTION LINES
OF THE FOLLOWING TYPES OF PUBLIC UTILITIES WITHIN THE
NEW  OVERLAY DISTRICT: CENTRAL WASTEWATER
TREATMENT COLLECTION SYSTEMS, POTABLE WATER,
ELECTRICITY, TELEPHONE, AND CABLE. THIS PROHIBITION
SHALL NOT PRECLUDE THE MAINTENANCE AND UPGRADING
OF EXISTING PUBLIC UTILITIES AND SHALL NOT APPLY TO
WASTEWATER NUTRIENT REDUCTION CLUSTER SYSTEMS.

WHEREAS, the Coastal Barrier Resources Act (CBRA) of 1982 established the
Coastal Barrier Resources System (CBRS) to restrict the federally subsidized
development of coastal barrier areas and specifically prohibited the “construction or
purchase of any structure, appurtenance, facility, or related infrastructure” 16 U.S.C.

3504(a)(1) in said areas; and

WHEREAS, Monroe County has 15 designated units of the CBRS which can be
found listed in table 3.21 of the Monroe County Year 2010 Comprehensive Plan
Technical Document and illustrated on the Existing Land Use Maps of the
Comprehensive Plan Map Atlas; and

WHEREAS, Objective 102.8 of Monroe County Year 2010 Comprehensive Plan
states: “Monroe County shall take actions to discourage private development in areas
designated as uniis of the Coastal Barrier Resources System [9J-5.006(3)(b)4]”; and

WHEREAS, Policy 102.8.5 of Monroe County Year 2010 Comprehensive Plan
states: “Upon adoption of the Comprehensive Plan, Monroe County shall initiate efforts to
discourage the extension of facilities and services provided by the Florida Keys Aqueduct
Authority and private providers of electricity and telephone services to CBRS units”; and

WHEREAS, Current Flood Insurance Rate Maps published for the National
FlooG Insurance Program by the Federal Emergency Management Agency, indicates
there are five developed residential areas (with five structures or less per acre) and one
commercial area that fall within the CBRS designation; and

WHEREAS, on Thursday, April 19, 2001 the Growth Management Staff was
directed by the Board of County Commissioners to create an overlay district prohibiting

the extension of public utilities to certain areas of the county; and
Page 1 of 3 Initials M
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WHEREAS, the Development Review Committee on August 14, 2001 reviewed
the legal authority and the proposed text, and recommended approval of the proposed

text; and

WHEREAS, during a regular meeting held on September 26, 2001, the Monroe
County Planning Commission conducted a public hearing on the proposed text; and

WHEREAS, The Planning Commission was presented with the following
information, which by reference is hereby incorporated as part of the record of said

hearing:

1. The staff report prepared on September 19, 2001 by Robert Will, Planner.
2., Proposed changes to the Monroe County Land Development Regulations.
3. The swom testimony of the Growth Management Staff,

4. Comments by the public;

NOW THEREFORE, BE IT RESOLVED by the Planning Commission of
Monroe County, Florida, that the preceding findings of fact support its decision to
recommend APPROVAL to the Board of County Commissioners of the addition to the
text of the Monroe County Land Development Regulations, Section 9.5-258 “Coastal
Barrier Resources System Overlay District” as follows:

9.5-258 Coastal Barrier Resources System Overlay District

(a) Purpose. The purpose of the Coastal Barrier Resources System Overlay
District is to implement the policies of the comprehensive plan by prohibiting the
extension and expansion, of specific types of public utilities to or through lands
designated as a unit of the Coastal Barrier Resources System.

(b) Application. The Coastal Barrier Resources System Overlay District shall be
overlaid on all areas, except for Stock Island, within federally designated boundaries of a
Coastal Barrier Resources System Unit on current Flood Insurance Rate Maps approved
by the Federal Emergency Management Agency, which are hereby adopted by reference
and declared part of this chapter. Within this overlay district, the transmission and/or
collection lines of the following types of public utilities shall be prohibited from
extension or expansion: central wastewater treatment collection systems; poable water;
electricity; and telephone and cable. This prohibition shall not preclude the maintenance
and upgrading of existing public utilities in place on the effective date of this ordinance
and shall not apply to wastewater nutrient reduction cluster systems.

Page 2 of 3 Initial

F:\Planning\Planning Commission Coordinator\Working F older\Chambers-Judy\txtagDR\P61-01.doc



PASSED AND ADOPTED By the Planning Commission of Monroe County,
Florida, at a regular meeting held on the 26™ day of September 2001.

Chair David C. Ritz absent
Vice Chair Denise Werling YES
Commissioner P. Morgan Hill YES
Commissioner Jerry Coleman YES
Commissioner Alicia Putney YES

PLANNING COMMISSION OF MONROE COUNTY, FLORIDA

BY/8:; /C ﬂu:..

David C. Ritz, Chair./

Signed this 2‘ !dayof[bﬂl[- , 2001

APPROVED AS TO FORM

/7

[ Attorney's Office
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EXHIBIT D



IN THE CIRCUIT COURT OF THE 16™ JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA
CIVIL DIVISION

MONROE COUNTY, a political subdivision of
the STATE of FLORIDA,

Plaintiff,
JUDGE:
vs. CASE NO.:CAK 11-

UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA d.b.a.
KEYS ENERGY SERVICES; and,

the owners of 43 lots of developed properties on No Name Key, to-wit: Robert L.
Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville: Robert D.
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman:;
Robert D. Reynolds and Julianne C. Reynolds; Bruce Evan Turkel and Gloria
Nunez; Anthony C. Harlacher and Elizabeth A. Harlacher; Alida Roemmele
Putney; Marginella, LLC; Robert T. Benton; Charles R. Bone and Sabrey P. Bone
Trust 6/25/2010; Elbualy Family Limited Partnership; John Bakke and Mary
Bakke; Karen Ann Philipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence
Zeman; John J. Lentini; Kathryn H. Coleman, Trustee; Hal A. McClelland and
Linda McClelland; Marsha D. Fletcher; Herbert E. Craig or Lois M. Cralg,
Trustees; James B. Newton; Robert M. Scanlon and Janice J. Scanlon; Randall
Hochberg; J.A. Wemsen and Comelia Van Der Linde; Laurence R. Dry; John D.
Morris and Linda A.Mormis; Tracey John Kamm and Leanne Kamm; Mark Licht
and Marjorie Licht; Thomas A. Sinclair and Barbara J. Sinclair; Franklin R. Atwell;
Randall A. Raser; Thomas Daniels and Dorothy Daniels; Harold Kimble and
Kandy Kimble; Dean O. Thompson; Louja Realty, Inc.; John J. Sandronl;
Francisco Pichel; OscarJason Brouillette; William Bradford Vickrey and Beth
Vickrey, the owners of 43 lots of developed property on No Name Key,

Defendants.
/

COMPLAI
The Plaintiff Monroe County (“the County”), by and through the Monroe
County Attorney’s Office and the undersigned Attorney, hereby sue Defendants
Utility Board of the City of Key West d/b/a Keys Energy Services ("KES"), and the
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owners of 43 lots of developed properties on No Name Key to-wit: Robert L.
Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville; Robert D.
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman;
Robert D. Reynolds and Julianne C. Reynolds; Bruce Evan Turkel and Gloria
Nunez; Anthony C. Harlacher and Elizabeth A. Harlacher; Alicia Roemmele
Putney; Marginella, LLC; Robert T. Benton; Charles R. Bone and Sabrey P. Bone
Trust 6/25/2010; Elbualy Family Limited Partnership; John Bakke and Mary
Bakke; Karen Ann Philipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence
Zeman; John J. Lentini; Kathryn H. Coleman, Trustee; Hal A. McClelland and
Linda McClelland; Marsha D. Fletcher; Herbert E. Craig or Lois M. Craig,
Trustees; James B..Newton; Robert M. Scanlon and Janice J. Scanlon; Randall
Hochberg; J.A. Wemsen and Comelia Van Der Linde; Laurence R. Dry; John D.
Morris and Linda A.Morris; Tracey John Kamm and Leanne Kamm; Mark Licht
and Marjorie Licht; Thomas A. Sinclair and Barbara J. Sinclair; Frankiin R. Atwell:
Randall A. Raser; Thomas Daniels and Dorothy Danlels: Harold Kimble and
Kandy Kimble; Dean O. Thompson; Louja Realty, Inc.; John J. Sandroni:
Francisco Pichel; OscarJason Broulflette; William Bradford Vickrey and Beth
Vickrey, as more fully described in Exhibit A to this Complaint, which is
incorporated by reference herein, and alleges as follows:

EN ALLEG NS
1. Plaintiff, Monroe County, Is a political subdivision of the state of |

Florida, with an official address of 500 Whitehead Street, Key West, Florida and




administrative offices located at 1100 Simonton Street, Key West, Monroe
County, Florida 33040.

2. Defendant KES is a municipal utility duly organized and existing
under the laws of the State of Florida with its principal place of business at 1001
James Street, Key West, Florida, which is located in Monroe County, Florida.

3 Defendant KES at all times relevant, has been engaged in the
business of providing electricity to customers located south of the Seven Mile
Bridge in Monroe County.

4. Under section 11, chapter 89-1191, Laws of Florida, KES has “the
full, complete, and exclusive power and right to manage, operate, maintain,

control, extend, extend beyond the limits of the clty of Key West, Florida in

Monroe County, Florida, the electric public utility owned by said city including

the malintenance, operation, extension and improvement thereof, and
Including all lines, poles, wires, pipes, mains and all additions to and extension

of the same . . . used or intended for use in or In connection with said electric

public utllity . . . ." (Emphasis supplied). For ease of reference, copy of 68-1191

Is attached hereto.
5. The Defendant property owners more fully described in Exhibit A,

are listed in public records as the owners of at least one developed parcel of
property located on No Name Key, Florida. Each Defendant listed on Exhibit A
owns a developed parcel of property with a structure that would be eligible to
connect to KES line, assuming all appropriate permits are obtainable and Iin fact

obtained.
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6. A number of the Defendant property owners listed in Exhibit A have
applied to KES for electric service.
7. KES has indicated that it is in the final design stages for the
installation of electrical facilities to various residences on No Name Key.
The majority of No Name Key is located within the Coastal Barrier
Resources System. See CBRS Unit FL-50 map, which is incorporated herein as

Exhibit B.
9. The Monroe County Code prohibits the extension of public utilities

including electricity within the Coastal Barrier Resources System Overiay District. :
See, M.C.C. § 130-122. That section reads: :

(a) Purpose. The purpose of the coastal barrier resources system
overlay district is to implement the policies of the comprehensive plan
by prohibiting the extension and expansion of specific types of public
utilities to or through lands designated as a unit of the coastal barrier

resources system.

(b) The coastal barrier resources system overlay district shall be
overiaid on all areas, except for Stock Istand, within federally
designated boundaries of a coastal barrier resources system unit on
current flood insurance rate maps approved by the Federal Emergency
Management Agency, which are hereby adopted by reference and
declared part of this chapter. Within this overlay district, the
transmission and/or collection iines of the followin

bil litltes shall be prohibited from extension or ion:

central wastewater treatment collection systams; potable water;
~t-~*-icity, and telephone and cable. Thi ibition shall not ;
reciude the maintenance a j ing pu

preciude the maintenance and ypgrading of existing public utilities jn
lace on gctive date of the ordinance from which this section Is
i er nutrient reduction cluster

systems. (Emphasis added).

10.  Section 6-100 of the Monroe County Code requires the issuance of
a building permit “for work In the electrical, mechanical, and plumbing trades.”
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@ However, the Legislature has exempted the construction of utility
lines from the definition of development for purposes of Chapter 380, the Florida
Environmental Land and Water Management Act of 1972 and part Il of Chapter
163, the Local Government Comprehensive Planning and Land Development
Regulation Act. See, F.S. 163.3164(6)" and F.S. 380.04(3)(b). F.S. 380.04(3}(b)
reads:

Work by any utllity and other persons engaged in the distribution or
transmission of gas, electricity, or water, for the purpose of inspecting,

repairing, renewing, or constructing on established rights-of-way any
sewers, mains, pipes, cables, utility tunnels, power lines, towers, poles,

tracks, or the like. This provision conveys no property interest and
does not eliminate any applicable notice requirements to affected land
owners. (Emphasis added).

@ Through the operation of F.S. 380.04(3)X(b), work by a utility such as
KES is exempted from local and state permitting requirements provided that the
work is done on “established rights-of-way". See, Monroe County v. Dept. of
Community Affairs, 560 So.2d 240, 241 (Fla. 3d DCA 1990).

@ The term "established rights of way” Is not defined in chapters 163
or 380 nor has that term, as it is used in the context of F.S. 380.04(3)b), been
defined by the Courts or the Attomey General.

14.  To be clear, the Legislature has defined the term “right of way” in
two different statutes which may be instructive but not necessarily controlling in
this context. See, F.S. 177.031(16) and F.S. 334.03(22).

15.  Inpart | of chapter 177, entitied “Platting”, the term “right of way” is

defined to mean: "land dedicated, deeded, used, or to be used for a street, alley,

' F.8. 163.3164(6) incorporates the definition of the term “development™ as it appears in F.S. 380.04(3)(b).

5
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walkway, boulevard, drainage facility, access for ingress and egress, or other
purpose by the public, certain designated individuals, or goveming bodies.” F.S.
177.031(18).

16. However, the County is uncertain as to whether that definition of
the term applies to the instant matter because at least some of the roads at issue
are located on a plat which has never been accepted or approved by the County
pursuant to chapter 177 or whether this definition is even applicable in the
context of F.S. 380.04(3)Xb).

17.  In the Florida Transportation Code, the term “[r]light-of-way’ means
land in which the state, the department, a county, or a municipality owns the fee
or has an easement devoted to or required for use as a transportation facility.”
F.S. 334.03(22). .

18. Once agaln, the County Is uncertain as to whether each of the
roads on No Name Key along which KES intends to extend electric service along
fall within the definition of the term “right of way” under F.S. 334.03(22) or
whether this definition is even applicable in the context of F.S. 380.04(3Xb).

19.  Additionally, the County Commission adopted a resolution in 1851
which resolved to grant permission to the City of Key West, the predecessor in
interest to KES, “to construct and maintain an electrical system on and over any
of the public streets, roads, bridges and/or highways under [the County’s]
juriediction and controi within the Florida Keys, Monroe County, Florida, from the
City of Key West, Florida up to and including Pigeon Key, Florida.” See
Resolution dated September 4, 1951, which is incorporated herein as Exhibit C.




20. Again, the County is uncertain whether the roads on No Name Key
along which KES intends to run its utility line qualify as being under the County’s
Jurisdiction and control in light of the platting issues set forth above.
— 21.  Accordingly, an initial threshold question is whether each of the ;
roads on No Name Key along which KES intends to run electric utility lines

constitute an “established right of way”, as that term appears in F.S.

L 380.04(3XDb).
22. A companion question is whether KES has the authority under state

law to run electric utility lines across property that is NOT an “established right of
way” under F.S. 380.04(3)(b) despite the prohibition sst forth In Monroe County
Code § 130-122. Stated differently, is M.C.C. § 130-122 pre-empted by chapter

69-1191 and/or some other provision of state law?
23. An additional question Is whether the 1951 Resolution vests KES

—

with the authority to extend its utiiity lines along each of the roads on No Name
Key or whether that delegation of authority has been maodifiad.-through-the——-

(-——f .
adoption M.C.C. § 130-122,
24,  Another question arises regarding whether the prohiblition against

the extension of electric utilities to properties within the CBRS overlay district, as
set forth in in M.C.C. § 130-122, prohibits the County from issuing building
permits fo the property owners on No Name Key who desire {o connect to
electrical service provided by KES. Stated differently, assuming KES has the
right to erect the poles and string the lines, do the Defendant property owners

B T T T

have the right to connect their homes to the utility’s lines despite the prohibition in
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X
M.C.C. § 130-1227
a6
COUNT | - DECLARATORY JUDGMENT AS TO KES \ \’\\ . U,g
\
25. The County re-alleges the factual allegations set forth in 70\10 ?

‘:V paragraphs 1 through 24.
\ 8. The Plaintiff has a bona fide, actual, present practical need for the
\ declaration as to whether the Defendant is required to obtain a development
permit for the extension of a power line on No Name Key and if so, under what
circumstances.

27. Because the County would be the permitting authority for the
issuance of such a permit and the Defendant KES is the only party who would be
required to obtain a permit to extend the utility line, all adverse partles involved in
this discrete issue are present before the Court.

28. Given the pending application for power by potential KES
customers on No Name Key, the dispute satisfies the present controversy
requirement for a declaratory judgment action.

20. The declaration is being sought by the County not for mere curiosity
or legal advice but to determine the parties’ rights under state law and pursuant
to Monroe County Code § 130-122.

30. As a result of the foregoing, the Court has jurisdiction under the
Florida Constitution and Chapter 86, Florida Statutes to hear this matter.

WHEREFORE, the Plaintiff Monroe County respectfully requests the Court

to enter a judgment:
A. Declaring whether the Defendant Utility Board of the City of Key West,

R O




d/b/a Keys Energy Services is exempt from local and state permitting
requirements and the extent and scope of any exemption;

B. Awarding the costs of suit; and
C. Granting such other and further relief as the Court deems just and

proper.

COUNT !i - DECLARATORY JUDGMENT AGAINST NO NAME KEY

RESIDE PROP NE

31. The Plaintiff re-alleges paragraphs 1 through 30.

32. Assuming the question posed in Count | is answered in favor of
Defendant KES, the second question posed above will ripen into an immediate
question requiring the Court’s determination.

33. Assuming KES is authorized by law to run utility lines onto No
Name Key, the owners of developed properties on No Name Key are in a present
position to pay KES to extend the utility line and then seek permits to connect
their homes to that line, therefore, those owners listed in Exhibit A and the
County have a present and immediate need for a judicial determination regarding
whether those owners will be able to lawfully connect to KES service line in light
of the prohibition on the extension of utility lines set forth in M.C.C. § 130-122.

34. The need for this determination Is immediate and present for if the
law prohibits the connection of the homeowners fo the utility line, any expenditure
towards running the utility lines onto No Name Key In the first place would be a

waste of resources, regardless of their source.
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35. Since the 43 property owners named as Defendants are the only
property owners with constructed residences on No Name Key, all parties with a
present need for the declaration are present before the Court.

36. In light of the prohibitory language set forth in M.C.C. § 130-122,
the interests of the property owners desiring electrical service are adverse to
those of Plaintiff Monroe County, which would be obligated to deny any pemnit
that would seek to connect the residence to the line extended by KES.

37. The Plaintiff has a bona fide, actual, present practical need for the
declaration as to whether the Defendants desiring to connect to KES line would
be eligible to obtain building permits in order to receive electric service from KES
or whether those permits would be prohibited under M.C.C. § 130-122 or whether
that ordinance is pre-empted by state law.

WHEREFORE, the Plaintiff Monroe County respectfully requests
the Court to enter a judgment:

A Declaring whether Monroe County Code § 130-122 prohibits
the issuance of building permits to any of the Defendant property owners on No
Name Key for the extension of electrical service by the Utility Board of the Clty of
Key West, d/b/a Keys Energy Services to the Defendants’ respective properties
or whether that ordinance Is pre-empted by State law.

B. Awarding the costs of suit; and

C. Granting such other and further relief as the Court deems

just and proper.

10
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COUNT lil — INJUNCTIVE RELIEF

38. The County re-alieges paragraphs 1 through 37.

38. The Plaintiff Monroe County is the local government with regulatory
authority for land use on No Name Key. F.S. 163.3171(2).

40. Land use regulation falls within the County’s police powers. See,
e.g., Town of Bay Harbor Islands v. Driggs, 522 So.2d 912 (Fla. 3d DCA 1988).

40. Section 130-122 of the Monroe County Code is an exercise of the
County’s police powers.

41. Because the County is seeking an injunction in order to enforce its
police powers, specificaily those conferred by M.C.C. § 130-122, any alternative
legal remedy Is ignored and irreparable harm is presumed. Metro-Dade County
v. O'Brien, 660 So.2d 364, 365 (Fla. 3d DCA 1995); and Ware v. Polk County,
918 So.2d 977, 979 (Fla. 2d DCA 2005).

42.  The County's interest in having its land development code obeyed
would nevertheless be irmeparably harmed if Defendant KES and/or the
Defendant property owners started erecting utifity poles and taking further steps
towards the provision of electrical utility service on No Name Key.

43. Any knowing violation of the County’s land development code,
including § 130-122, would vest the County with a clear legal right to relief in the
form of an injunction. See, O’Brien, 660 So.2d at 365 and Ware, 918 So.2d at

980.
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44. A temporary injunction would serve the public interest by preserving
the status quo and prevent the unnecessary waste of public and private assets
during the pendency of this litigation.

45. A permanent injunction relief would serve the public interest by
providing a mechanism for enforcing the declaratory judgments issued in Counts
land Ii.

WHEREFORE, the Plaintiff respectfully requests the Court to:

A Enter a temporary injunction prohibiting the Defendants from
expending any funds or taking any steps towards the extension of electrical
service to No Name Key during the pendency of this action; and

B. Grant such further injunctive relief, temporary and/or permanent, as

this Court deems just and proper.

Respectfully submitted, i

MONROE COUNTY ATTORNEY’S OFFICE

1111 12* Street, Suite 408

Key West, Florida 33040 ,’
(305) 202-3470 ;
(305) 292-3516 facsimile

N /YA

Suzanne A. Hufto
County Attorey W ;
FBN: 336122 g

Robert B. Shillinger |
Chief Assistant County Attorney
FBN: 58262
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EXHIBIT E



N ONE
Mayor Syivia ). Murphy, District 5
Mayor Pro Tem Heather Carruthers, District 3
Kim Wigington, District 1
Gearge Neugent, District 2
Mario Di Gennaro, District 4

OUNTY or MONROE

KEY WEST FLORIDA 33040
{305) 284-4641

Office of the County Attorney
1111 12" Street. Suite 408

Key West, FL 33040

(305) 292-3470 - Phone

(305) 292-3516 - Fax

Suzanne A, Hutton, County Attorney**
Robert B. Shillinger, Chief Assistant County Attorney **
Pedro J. Mercado, Assistant County Attorney **

Susan M. Grimsley, Assjstant County Atiorney **
Natileene W. Cusse, Assistant County Altorney

Cynthia L. Hall, Assistant County Atiorney

Christine Limberi-Barrows, Assistant County Attorney
Derek V. Howard, Assistant Counly Altomey

Lisa Granger, Assistant County Atiorney

** Board Cenificd in City, Counmty & Local GovL Law
Aprif 29, 2010

Lynne Tejeda

Keys Energy Services
1001 James Street

PO Box 6100

Key West, Fl. 33040-6100

RE: No Name Key

Dear Ms. Tejeda:

On March 11, 2010, you emailed me that KES had opened bids on the No Name Key project, and was
analyzing the bids as well as the FWS letter [of January 20, 2010). You sasked if the County was
reviewing the issue raised by FWS in Comment #6 of that letter, particularly the last sentence, i.e.
“Based on our preliminary review, we believe the extension of electrical service to No Name Key is
inconsistent with the Monroe County Comprehensive Land Use Plan.” You asked the following two

questions;
a) Does the County interpret "discourages the extension of utilities” as "prohibits the extension of

utilities?" and
b) Who determines a project’s consistency with the plan and what is the process for such a

determination?

The short answers to those questions are: (a) no, with respect to the Monroe County Comprehensive
Land Use Plan [hereinafter “Comp Plan”], although there is a land development code provision , Sec.
130-122, MCC, which prohibits extension or expansion of utilities in 8 CBRS overlay district, which
raises a question re permitting of individual homes, discussed later in this letter; and (b) the County has
no authority for determining consistency of placement of utilities in or on established rights-of-way with
the Comp Plan as the County does not issue development permits within a right-of-way [ hercafter

“ROW™]. Further explanations of the answers follow.

NNK Ext. Electric
Issue re Consistency with Comp Plan
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There remains for the County additional questions regarding the permitting of connections of individual

properties 1o the utilities, in light of a separate land use regulation, which questions are still under review

and being researched. However, it has been over 2 month since you raised the jssues re the Comp Plan,
and the legal and Growth Management administrative staffs have concluded that review and discuss;on.

Comp Plan Policy 102.8.5 states:

“Monroe County shall initiate efforts to discourage the extension of facilities and services by the Florida
Keys Aqueduct Authority and private providers of eleciricity and telephone service to CBRS units.
These efforts shall include providing each of the utility providers with:

1. a2 map of the areas of Monroe County which are included in the CBRS units;

2. acopy of the Executive Summary in Report to Congress: Coastal Barrier Resources System
published by the U.S. Department of the Interior, Coastal Barriers Study Group, which
specifies restrictions to federally subsidized development in CBRS units;

3. Monroe County policies regarding local efforts to discourage both private and public

investment in CBRS units.”

Attempts in 2008 to amend that policy to reduce the scope of the policy to undeveloped properties
within the CBRS and to clarify the related land use regulation failed upon 2 DCA appeal of the County

Commission action.

Accordingly, the County is still dealing with provisions which were in place in the late 1990's when
varjous County officials wrote lettcrs about the inconsistency between the Comp Plan and extension of
utilities to No Name Key, a great deal, but not all, of which is in the CBRS. However, none of those
letters address the definition in Section 380.04(3)(b) excluding from the term “development:”

"Work by any utility and other persons engaged in the distribution or transmission of gas,
electricity, or water, for the purpose of inspecting, repairing, renewing, or constructing on
established rights-of-way any sewers, mains, pipes, cables, utility tunnels, power lines, towers,
poles, tracks, or the like. This provision conveys no property interest and does not eliminate any

applicable notice requirements to affected land owners.

Electricity was added to the sub-section by Ch. 2002-20, S. 94, Laws of Florida., as well as Ch. 2002-
296, S. 29. Under this statute, the County clearly has no authority to issue permits for, or otherwise
regulate, the installation or construction of electric utility lines on the established ROWs. Accordingly,
notwithstanding prior interpretations of the Comp Plan Policy 102.8.5, it is clear that the County acts
solely as a messenger with respect to public or private utilities and can do no more than “discourage”
activity by informing utilities as to the boundaries of CBRS units, federal policies against subsidizing
development in CBRS units, and the County’s discouragement of public or private investment in CBRS
units. The County has no regulatory authority under Ch. 380, F.S., over the placement of utilities in the
ROW. Any County regulatory authority over the ROWs exists pursuant to Ch. 316 (re traffic control)
and Ch. 336, F.S. (re construction & improvements, maintenance, closing and abandoning of covnty
roads). Since the installation of utility lines in or on the ROW s not deemed development by state
statute, the County’s Comp Plan Policy 102.8.5 cannot be deemed to be a prohibition, but only that

which it specifies — discouragement.
This conclusion then moots out the question as to who determines consistency with respect to the issue

of installing the utility lines in the right-of-way.

NNK Ext. Electric
Issue re Consistency with Comp Plan
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You may find it useful to review the various orders in the case of Taxpavers for the Electrification of No
Name Key, Inc. et al. v. Monroe County et al., Case No. 99-819-CA-18. They are somewhat difficult to
follow due to amendments and vacations, but it appears that the July 12, 2002 order and findings therein
were resurrected by the 6/13/03 vacation of the Amended Order Granting Summary Judgment (entered
6/11/2003 nunc pro tunc 6/11/2002 & which had amended the 2002 order) and the entries of the
6/13/2003 order vacating the amended order and the Final Summary Judgment. The case of City of
Oviedo v. Clark, 699 So.2d 316 (Fla, 1" DCA 1997), seems to be right on point in holding the PSC had

to consider the Comp Plan but was not bound by it.

Since the County does not have authority to regulate as development the installation of utilities in the
ROW, and since, as the January 20, 2010 letter from FWS notes, the Big Pine Key Habitat Conservation
Plan (HCP) excludes extension of utilities to No Name Key and the associated Incidental Take Permit
(ITP), if the proposed extension has any impact to the silver rice rat, Stock Island tree snail, or Garber's
spurge, the County believes that would have to be addressed through a separate ITP issued to KES, as
determined by FWS. Similarly, any mitigation required as a result of the proposed electric installation

would not be the County’s responsibility.

As previously mentioned, there still remains a question as to the effect of the regulation in Monroe
County Code section 130-122 and whether that will rcquire that the County deny permits for the
connections to the individual buildings on private property otherwise covered by the land use
regulations. As soon as we reach a definitive conclusion, I will advise you.

Sincerely,

-

Al Hutton
County Attorney

Cc:

County Commissioners

Roman Gastesi

Christine Hurley

Susan Grimsley

Derek Howard

Bob Shillinger

Townsley Schwab

Dale Finigan

Paul Souza

Anne Morkiil

Jim Reynolds

Rebecca Jetton ;
i
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IN THE CIRCUIT COURT OF THE 16™
JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY
CASE NO: 2011-CA-342-K

MONROE COUNTY, a political
Subdivision of the State of Florida,

Plaintiff
Vs.
UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/b/a
KEYS ENERGY SERVICES, et al.,

Defendants
/

ORDER OF DISMISSAL WITH PREJUDICE

THIS MATTER came before the Court upon the Motion to Dismiss of Defendants
herein, and the Court, having reviewed the Motion, the Response thereto, and the
motion of the Florida Public Service Commission for leave to participate as Amicus
Curiae regarding subject matter jurisdiction, having conducted oral argument in this
matter on January 26, 2012, and being otherwise fully informed in the premises, hereby
finds and Orders as follows:

1. This action is a lawsuit by Plaintiff MONROE COUNTY, a political subdivision of
the State of Florida, against Defendants UTILITY BOARD OF THE CITY OF KEY
WEST, and 43 property owners of properties located on No Name Key, Florida.
The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count

), Declaratory Relief against the No Name Residential Property Owners (Count



I), and injunctive relief to enforce any declaratory judgment entered by the Court
in Counts | and Hl (Count IHi).

. The Complaint seeks a declaration from this Court as to whether the Defendant
UTILITY BOARD OF THE CITY OF KEY WEST is required to obtain a
development permit from Monroe County, for the extension of a power line to No
Name Key, or whether the issue of the provision of electrical service to residents
of No Name Key is an issue vested by law in the Public Service Commission, as
suggested by Defendants and the Florida Public Service Commission itself,

through its Motion for Leave to Participate as amicus curiae. Second, the lawsuit

seeks to determine whether the portion of the Monroe County Code which
prohibits the extension of public utilities, including electricity within the Coastal
Barrier Resources System Overlay District (M.C.C. Section 130-122) prohibits the
extension of utility lines to the Defendant residents, or whether that ordinance has
been preempted by state law, to wit, the authority granted to the Public Service
Commission in Chapter 366, Florida Statutes.

. The Court has carefully reviewed pertinent portions of Chapter 366, Florida
Statutes, as well as the Territorial Agreemeht between the municipal utility of the
City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative,
approved by the Public Service Commission on September 27, 1991, and has
determined that issues regarding interpretation and enforcement of territorial
agreements of this sort are exclusively vested in the Florida Public Services
Commission (“PSC"), and therefore the PSC is the proper forum for hearing the

issues presented in this case. Accordingly, the questions posed by Plaintiff



MONROE COUNTY regarding the extension of electrical power line to No Name
Key residents, which would constitute providing service pursuant to the Territorial
Agreement, as well as any question regarding whether owners of property on No
Name Key may lawfully connect to Keys Energy Service service lines, pursuant to
the Territorial Agreement, despite the provisions set forth in Monroe County Code
Section 130-122, are all properly presented to the PSC for resolution.

. Section 366.04(1), Florida Statutes expressly confers jurisdiction on the PSC to
regulate and supervise each public utility with respect to its rates and service.
This jurisdiction is “exclusive and superior to that of all. . . municipalities . . .
or counties, and, in case of conflict therewith, all lawful acts, orders, rules and
regulations of the Commission shall in each instance prevail.” (Section 366.04(1),
Florida Statutes).

. By order issued May 12, 2003, in re: Petition by City of Parker for Declaratory
Statement, etc., Docket No: 030159-EU, Order numbered FPSC-03-0598-DS-EU,
the PSC denied a motion to dismiss which had been predicated on the argument
presented by Monroe County in the instant case, that the PSC did not have
authority to resolve the issues of statutory analysis and balancing of state
supremacy claims as against local or regional land use plans. In that order, the
PSC specifically found that its subject matter jurisdiction reached the question of
whether the jurisdiction of the Florida Public Service Commission preempted the
City of Parker’s application of its comprehensive plan, land development
regulations, and city codes and ordinances to Gulf Power Company’s proposed

aerial power transmission line.



6. That order of the Public Service Commission determined that the PSC has

subject matter jurisdiction, and is also the appropriate forum, in cases of this sort,
because it describes and denotes jurisdiction which is exclusive pursuant to
Section 366.04(2)(c) and (2)(d), Florida Statutes.

. This legal conclusion is reinforced by the holding of the Florida Supreme Court in

Public Service Commission v. Fuller, 551 So.2d 1210 (Fla. 1989). In Fuller, the

City of Homestead filed an action in the Dade County Circuit Court seeking a
declaration of rights and a construction of a Territorial Agreement, regarding
rights and obligations of the parties thereto. Although Fuller deals with an
attempt to terminate the Territorial Agreement by the City, not enforcement or
interpretation or limitation of the agreement with regard to the provision of
electrical services to persons who claim to be eligible for such services under the
agreement, the logic of Fuller applies to the instant case. The narrow
interpretation suggested by Plaintiff MONROE COUNTY, which would limit the
exclusive statutory jurisdiction of the PSC to disputes regarding the boundary
created by the agreement, and related issues, is clearly at odds with the broad
grant of legislative authority set forth in Florida Statutes, and the language used
by the Florida Supreme Court in Fuller, supra.

. The service agreement grants to the UTILITY BOARD OF THE CITY OF KEY

WEST

“the full, complete and exclusive power and right to manage,
operate, maintain, control, extend, extend beyond the limits
of the City of Key West, Florida, in Monroe County, Florida,
improve, finance and re-finance the electric public utility
now owned by the said city, . . . *

e g, 4



Furthermore, pursuant to Section 11 of the Agreement, the UTILITY BOARD has
“the full, complete and exclusive power and right to manage, operate, maintain, control,
extend, extend beyond the limits of the City of Key West, Florida, in Monroe County,
Florida, the electric public utility owned by said city, including the maintenance,
operation, extension and improvement thereof, and including all lines, poles, wires,
pipes, mains, and all additions to and extensions of the same, and all buildings,
stations, sub-stations, machinery, appliances, land and property, real, personal and
mixed, used or intended for use in or in connection with said electric public utility. !
This Court specifically finds that the purpose of the action brought by MONROE
COUNTY before this Court is to interpret and/or modify the territorial agreement set
forth above, by seeking to interpret, modify or limit the service agreément and authority

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder.

Accordingly, pursuant to the clear mandate of Public Service Commission v. Fuller,

551 So.2d 1210 (Fla. 1989), this Court finds that exclusive subject matter jurisdiction is
vested in the Florida Public Service Commission, and that the PSC is the correct forum
for hearing the issues herein, and this action is accordingly DISMISSED WITH
PREJUDICE.

DONE and ORDERED at Key West, Monroe C

January, 2012.

DAVIE N RSP ORN
CHIEF JODGE

cc: Robert B. Shillinger, Esq.
Robert Hartsell, Esq.
Lawrence R. Dry, Pro Se
Nathan E. Eden, Esq.
Andrew M. Tobin, Esq.



Barton W. Smith, Esq.
Martha C. Brown, Esq.
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Third DBistrict Court of Appeal

State of Florida, January Term, A.D. 2013

Opinion filed February 6, 2013.
Not final until disposition of timely filed motion for rehearing.

No. 3D12-333
Lower Tribunal No. 11-342

Alicia Roemmele-Putney, et al.,
Appellants,

VS.

Robert D. Reynolds, et al.,
Appellees.

An Appeal from the Circuit Court for Monroe County, David J. Audlin, Jr.,
Judge.

Robert N. Hartsell (Fort Lauderdale); Robert Wright (Tallahassee); Richard
Grosso (Ft. Lauderdale); Derek V. Howard, Assistant County Attorney, Monroe
County Attorney’s Office (Key West); Andrew M. Tobin (Tavernier), for
appellants.

Barton W. Smith and Gregory S. Oropeza (Key West), for appellees.
S. Curtis Kiser, General Counsel, and Martha C. Brown, Senior Attorney,
and Pamela H. Page, Attorney (Tallahassee), as Amicus Curiae for the Florida

Public Service Commission.

Before SUAREZ, LAGOA and SALTER, JJ.



SALTER, J.

The appellants are certain individual property owners on No Name Key in
Monroe County, and the County itself. Other No Name Key property owners and
the Utility Board of the City of Key West (doing business as “Keys Energy
Services”) are the appellees. The legal issue presented to the circuit court and here
is whether the County and private landowners may obtain judicial (declaratory and
injunctive) relief establishing that the prospective electrification of No Name Key
is regulated—or even precluded—by the Coastal Barrier Resources Act' and the
County’s policies and regulations adopted pursuant to that Act. Concluding that
the Florida Public Service Commission has exclusive jurisdiction to decide the
issues raised by the appellants, we affirm the circuit court judgment dismissing the
complaint with prejudice for lack of jurisdiction.

The Complaint and Motion to Dismiss

In the complaint, Monroe County sued Keys Energy Services (KES) and the
individual owners of forty-three developed properties on No Name Key. The
County alleged that KES had the exclusive power and authority to extend electric
service to the residences on No Name Key owned by the individual defendants,

and that a number of the property owners and KES were nearly ready to move

' 16 U.S.C. §§ 3501-3510.



from the design stage to actual installation. The County asked the circuit court to
determine whether KES has the authority to extend the utility lines to the
residences on No Name Key (Count I), and whether the property owners have the
right to connect their homes to the KES lines despite an express prohibition in the
Monroe County Code (Count I1).” In Count I1I of its complaint, the County sought
temporary and permanent injunctive relief prohibiting KES and the property
owners from “expending any funds or taking any steps toward the extension of
electric service to No Name Key,” in furtherance of the declaratory judgments
sought in Counts I and II.

The individual appellees, homeowners on No Name Key, were among the
defendant property owners who applied to KES for electrical service. These
appellees moved for the dismissal of Monroe County’s complaint on grounds that
the Florida Public Service Commission (PSC) has exclusive jurisdiction to enforce,
regulate, and resolve the issues raised by the County. The motion was briefed,’
argued, and ultimately granted (with prejudice) by the circuit court. This appeal

followed.

> Monroe County Code § 130-122 (purporting to prohibit the extension of electric
utilities to properties within the Coastal Barrier Resources System overlay).

> The PSC was allowed to participate as amicus curiae in the circuit court and

here.



Analysis

Although KES is not a “public utility” within the definition of section
366.02(1), Florida Statutes (2011), it is an “electric utility” under the subsection
which follows, section 366.02(2). Section 366.04, “Jurisdiction of commission,”
in subsection (5), grants the PSC jurisdiction over “the planning, development, and
maintenance of a coordinated electric power grid throughout Florida to assure an
adequate and reliable source of energy for operational and emergency purposes in
Florida and the avoidance of further uneconomic duplication of generation,
transmission, and distribution facilities.” To that end, the homeowner appellees
filed an administrative complaint with the PSC seeking the extension of electrical
transmission lines to the No Name Key property owners."”

As a threshold matter, and as the State entity charged by law with planning
and regulating the generation and transmission of electrical power throughout

Florida, the PSC is to determine its own jurisdiction. Fla. Pub. Serv. Comm’n v.

Brys~~ 569 So. 2d 1253 (Fla. 1990). Although ®P~yson involved a public utility,
the case holds that “the PSC must be allowed to act when it has at least a colorable
claim that the matter under its consideration falls within its exclusive jurisdiction

as defined by statute.” Id. at 1255. Any claim by the County or by the appellant

4 Ip re- Commlaint of Reynolds v. Utility Bd. of *e City of Key West, Fla._ etc.,
PSC Docket No. 1210054-EI.




homeowners that the PSC does not have jurisdiction may be raised before the PSC
and, if unsuccessful there, by direct appeal to the Florida Supreme Court. Art. V, §
3(b)(2), Fla. Const.

The appellees and the PSC also have argued, and we agree, that KES’s
existing service and territorial agreement (approved by the PSC in 1991) relating to
new customers and “end use facilities” is subject to the PSC’s statutory power over
all “electric utilities” and any territorial disputes over service areas, pursuant to
section 366.04(2)(e), Florida Statutes (2011). The PSC’s jurisdiction, when
properly invoked (as here), is “exclusive and superior to that of all other boards,
agencies, political subdivisions, municipalities, towns, villages, or counties.” §
366.04(1). Section 4.1 of the 1991 KES territorial agreement approved by the PSC
expressly acknowledges the PSC’s continuing jurisdiction to review in advance for
approval or disapproval any proposed modification to the agreement.

Conclusion

The Florida Legislature has recognized the need for central supervision and
coordination of electrical utility transmission and distribution systems. The
statutory authority granted to the PSC would be eviscerated if initially subject to
local governmental regulation and circuit court injunctions of the kind sought by

Monroe County in the case at hand. The appellants do retain, however, the right to



seek relief before the PSC, and we express no opinion as to the merits of any such
claims by the appellants in that forum.
The circuit court’s order dismissing the County’s complaint with prejudice

1s affirmed.
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IN THE CIRCUIT COURT OF THE 16™
JUDICIAL CIRCUIT OF THE STATE OF
FLORIDA IN AND FOR MONROE COUNTY

CASE NO: 2012-CA-549-K

MONROE COUNTY, a political subdivision
of the State of Florida,
Plaintiff

V.

UTILITY BOARD OF THE CITY OF
KEY WEST, FLORIDA, d/b/a
KEYS ENERGY SERVICES,

Defendant
ALICIA ROEMMELE-PUTNEY,
NO NAME KEY PROPERTY OWNERS’
ASSOCIATION, INC., ROBERT REYNOLDS
And JULIANNE REYNOLDS,

Intervenors

ConED CRANTING MOTIONS TO DISMISS THE COMPLAINT,
WITHOUT PREJUDICE

Intervenors Robert Reynolds and Julianne Reynolds, and No Name Key
Property Owners Association, Inc. (NNKPOA), having moved, in separate
motions, for dismissal of the first amended complaint in this action, the Court,

having examined the record, the applicable law, and being otherwise informed in

the premises, finds as follows:



This action is the most recent of a series of actions generated by a dispute
over bringing electric service to certain property owners on No Name Key in
Monroe County. As expressed by the Third District Court of Appeal after this
Court dismissed a previous action, “[t]he legal issue presented to the circuit court
and here is whether the County and private landowners may obtain judicial
(declaratory and injunctive) relief establishing that the prospective electrification
of No Name Key is regulated-or even precluded-by the Coastal Barrier Resources
Act, and the County’s policies and regulations adopted pursuant to that Act.” ' This
Court had dismissed the complaint, with prejudice, because it had determined that
the Florida Public Service Commission (PSC) had exclusive jurisdiction to decide
the issues. The Third DCA affirmed this Court’s order.

Monroe County has brought a second action seeking a declaratory judgment
to determine its rights pursuant to 1995 Grant of Easement and 1973 Quit Claim
Deed to exclude the construction of an electric transmission line over land it owns.
A second count in the amended complaint sought injunctive relief, and the third
count alleged a cause of action for aerial trespass due to the presence of power
lines suspended over its land.

Though at first blush the issues raised by the parties on this motion to

dismiss appear complex, because of the guidance given in the opinion by the Third

! Roemmele-Putney v. Reynolds, et al., (3D12-333) (Fla. 3" DCA 2013).



DCA in the previous case, the complexities fall away. Citing Fla. Pub. Serv.
Comm’nv. Bryson, 569 So. 2d 1253 (Fla. 1990), the DCA observed that “[a]s the
State entity charged by law with planning and regulating the generation and
transmission of electrical power throughout Florida, the PSC is to determine its
own jurisdiction.” The District Court further found that the jurisdiction of the PSC
is extensive, as the PSC, under §366.05(1) of Chapter 366 of the Florida Statutes,
the PSC has the power “to exercise all judicial powers, issue all writs and do all
things, necessary or convenient to the full and complete exercise of its jurisdiction
and to enforcement of its orders and requirements.”

Though jurisdiction of the PSC is extensive, it is not all encompassing, and
matters not within the jurisdiction of the PSC (the County claims that this Count
can presently rule on the issues it has presented) can be heard by this Court but not
by the avenue the County has chosen. “Where the Public Service Commission, or
this Court (Florida Supreme Court) on review, has disposed and completed a
matter coming within the Commission’s jurisdiction, subsequent unresolved claims
or causes arising against the affected regulated carrier or utility which are not
statutorily remediable by the Commission and lie outside its jurisdiction may be
litigated in the appropriate civil courts.” State v. Willis, 310 So.2d 1 (Fla. 1975).

The court finds that the issues in this case are sufficiently related to the

regulation and planning of electrical generation and transmission lines, that the
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Planning & Environmental Resources

ot
2795 uverseas Highway, Suite 4]0
Marathon, FL 33050

De

Voice:
FAX:

County of Monroe

Growth Management Division

Board of County Commissioners

Mayor George Neugent, District 2

Mayor Pro Tem, Heather Carruthers, District 3
Danny L. Kolhage, District 1

David Rice, District 4

(305) 289-2500
Sylvia 1. Murphy, District 5

(305) 289-2536

CERTIFIED MAIL 7002 2410 0000 9899 84]2

January 14, 2013

Randall Meams

Marathon Electric Sign & Light
10690 Aviation Blvd
Marathon, Florida 33050

RE: Building Permit Application #121-5168 — Real Estate No. 00319491.004700

The Planning & Environmental Resources Department is in receipt of your building permit application for
new electrical service 1o a single family residence at 2160 Bahia Shores Road, No Name Key, FL.

After careful review of your application, our Department is unable to approve the application at this time for
the following inconsistencies with the adopted Comprehensive Plan and Land Development Code:

1.

Permit Application #121-5168 is requesting new electrical service for a single family residential
dwelling unit on No Name Key, specifically requesting, “Install electrical service to residence.”

No Name Key is almost entirely within a unit of the Coastal Barrier Resources System (CBRS). The
subject property is located within an area surrounded by the Coastal Barrier Resources System
(CBRS) overlay district, established by Code Section 130-122 (attached as Exhibit A).

The Coastal Barrier Resources Act (CBRA) of 1982 established the Coastal Barrier Resources
System. The CBRA legislation is specifically designed to restrict Federal expenditures and financial
assistance which have the effect of encouraging development of coastal barriers to minimize the loss
of human life, reduce the wasteful expenditure of Federal revenue, and reduce damage to habitat and

other valuable natural resources of coastal barriers.

Permit Application #121-5168 is inconsistent with goals, objectives and policies of the Monroe
County Comprehepsive Plan, including, but not limited to: 1) Policy 102.8.5, which seeks to
discourage the extension of facilities and services, including electricity, to Coastal Barrier Resources
System units, and to protect the environmental and community character of local communities, such
as No Name Key; and 2) Objective 101.11, which directs future growth away from environmentally
sensitive land and towards established development areas served by existing public facilities.

According to Monroe County Code Section 130-122, the purpose of the CBRS overlay district is to
implement the policies of the comprehensive plan by prohibiting the extension and expansion of
specific types of public utilities fo or through lands designated as a unit of the coastal barrier
resources system. Within this overlay district, the transmission and/or collection lines of the



following types of public utilities shall be prohibited from extension or expansion: central wastewater
treatment collection systems; potable water; electricity, and telephone and cable.

6. This permit application (#121-5168) is for a subject property located within an area surrounded by
CBRS land and would depend on the electrical lines recently installed by Keys Energy to No Name
Key which extend to and pass through lands designated as a unit of the CBRS. The electrical lines
violate Monroe County Code and are inconsistent with the Monroe County Comprehensive Plan, as
described above. Connection of the subject property to these lines would further violate the Monroe
County Code and be inconsistent with the Monroe County Comprehensive Plan.

7. Connection of the subject property to electric service would require the extension of electricity
through surrounding lands designated as a unit of the CBRS. Therefore, connection of the subject

property to electric service is not allowed by Monroe County Code Section 130-122.

Please note, the Planning & Environmental Resources Department previously determined the issue of
whether No Name Key may be electrified in a May 13, 1998, letter of understanding by Timothy J. McGarry,
AICP (then Planning Director). The Department’s position against the electrification of No Name Key was
affinoed by the Planning Commission in Resolution No. P17-99, which was in turn affirmed by the 16th
Judicial Circuit in Taxpayers for the Electrification of No Name Key, Inc,, et. al. v. Monroe County (Case
No. 99-819-CA-19). The letter of understanding and Resolution No. P17-99 are attached hereto, as Exhibits

BandC.

In addition, James Newton has appealed the revocation of a similar building permit to the Planning
Commission, which upheld the Department’s position at their October 18, 2012 meeting,

Note, the current, adopted 2010 Comprehensive Plan Goals, Objectives and Policies are provided in Exhibit
D. This is provided as an update to the policies cited in the May 13, 1998, letter of understanding by
Timothy J. McGarry, AICP (then Planning Director), which provides the Planning Department’s position
against the electrification of No Name Key which was affirmed as noted above.

The Planning & Environmental Resources Department has failed the assigned building permit
application #121-5168.

You may appeal the decision made in this letter. Appeal applications to the Planning Commission may be
found on the Planning and Environmental Resources portion of the Monroe County website, or by calling the
Growth Management Division at (305) 289-2500. The appeal must be filed with the County Administrator,
1100 Simonton Street, Gato Building, Key West, FL 33040, within thirty (30) calendar days from the date of
this letter. In addition, please submit a copy of your application to the Planning Commission Coordinator,
Monroe County Planning & Environmental Resources Department, 2798 Overseas Highway, Suite 410,

Marathon, FL 33050.

ToWwnsley Sc

Sr. Director of Plarining & Environmental Resources

Exhibits

cc: rmmthelectric@aol.com
Permit File 121-5168
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Attachment 2

MONROE COUNTY BUILDING DEPARTMENT - Parmit Flle Cover Sheet

Date:

—

Permit #: A/ - [S? F

4] 1o

Permit Type:

= % . Owaner: M'ﬁlfh—
Q Revision O ROGO/NROGO O Private Provider: Plan Rev and/or insp

PLAN REVIEWERS
(P! )

Stops

Check Req'd
Corrections Reg'd Approved

Action: I Action: ]

CODE COMPLIANCE (CO0E)

(Parcel Fisgged)

PLANNING (PLAN)
(Historlc Parcel Flagged)

k

ENV. RESOURCES (gj0)

|
|
;

-—*.———\N_

COUNTY !N%:f:by B0y
Stormwater (STORM
Right-of-Way (ROW Added by Planning)
Wastewiter Asses.Fee (WASTE)

(Parcel Fiagged)
STRUCTURAL/IROOF
MECHANICAL/GAS (MECH)

g ..--m—-—m_ g g
ELECTRICAL (ELEC)” — A
FLOGDPLAIN (FLOGD) 1 ]
FIRE MARSHAL (FiRE) ’ |
/ FINAL REVIEW (EINAL) " iy )
BO/ABO (OFFICIAL) — /
ISSUANCE: O Key Largo , arathon S nd

h:l READY 710 issue 0] ROGONROGO READY

FINAL INSPECTIONS

FINAL BUILDING
—_— e FINALELECTRIC

FINAL ENCLOSURE (no Pp)

FINAL 81O {na PP)

——————————_FINAL FIRE MARSHAL (o PP
FINAL MECHANICAL/GAS
FINAL PLANNING (no PP)
FINAL PLUMBING

FINAL ROOF

Rev 91:3mM 1

v 7
FOR CERTIFICATE OF OCCUPANCY
FINAL HEALTH DEPT INSPECTION

FINISH ELEVATION CERTIFICATE__

HURRICANEAMPACT GLASS,

IMPACT FEES DUE

OVERALL HEIGHT

SOLID WASTE

TERMITE CERTIF ICATION

TRUSS PLANS

C.O. #

—y

TR A e e s - e e < e




ATF

RE #:
{Tax Folio #)

00319492-001400

Lot L’ 8

Bloci/Unit NA

Lagal
Dagerinfion

MMMWALLM'ERMWMYHPE@

ON - F.3.489.103(7) OWNER BUNLDER Dv.[];,

Name

Address (mailing)

James Newton

2047 Bahla Shores Rd, Big Pine Key, FL. 33043

Phons:
( 393-3p24

Fee Gimpis Titleholder's
(f applicable - other
than owner), Address,
City, State 2Ip

Phone:
( )

Mortgage Lender's

WWW”WWMWM-M

Other / AGENT

Electrical

Elevator

nsan AVIATION BLVD

Mechanical

743-5808

.
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MONROE COUNTY, FL

8 ITEMS OF 8

PERMIT RECEIPT

OPERATOR: benderd

COPY # : 1
Sec:18 Twp:66 Rng:30 Sub: Blk: Lot:
RE: Ceve.....: 00319492001400
DATE ISSUED.......: 05/15/2012
RECEIPT #.........: 02000008131
REFERENCE ID # ...: 12101527
NOTES ............:
SITE ADDRESS .....: 2047 BAHIA SHORES RD
SUBDIVISION ......:
CITY .............: NO NAME KEY
IMPACT AREA ...... H
OWNER ............: NEWTON JAMES B
ADDRESS ..........:
CITY/STATE/ZIP ...: ARCHER, FL 32618
RECEIVED FROM ....: MARATHON ELECT
CONTRACTOR .......: MEARNS, FRANK RANDALL LIC # 00502
COMPANY ..........: MARATHON ELEC SIGN & LIGHT INC
ADDRESS .......... : 10690 AVIATION BLVD
CITY/STATE/ZIP ...: MARATHON, FL 33050
TELEPHONE ........: (305) 743-5805
FEE ID UNIT QUANTITY AMOUNT PD-TO-DT THIS REC NEW BAL
CONT-INVES FLAT RATE 1.00 11.00 0.00 11.00 0.00
DBPR UNITS 150.00 2.03 0.00 2.03 0.00
DBPR RE ED UNITS 150.00 0.23 0.00 0.23 0.00
DCA UNITS 150.00 2.03 0.00 2.03 0.00
DCA RE ED UNITS 150.00 0.23 0.00 0.23 0.00
E- 4J SUB SERVICES 1.00 50.00 0.00 50.00 0.00
E- E PLAN UNITS 1.00 50.00 0.00 50.00 0.00
T- 1 FLAT RATE 1.00 3.00 0.00 3.00 0.00
TOTAL PERMIT : 118.52 0.00 118.52 0.00
52.00

*NOTE*: THIS RECEIPT HAS FEE CREDITS TOTALING:

METHOD OF PAYMENT AMOUNT REFERENCE NUMBER
CHECK 118.52 17120
118.52

TOTAL RECEIPT :

P ——



2 ITEMS OF 2

MONROE COUNTY, FL
PERMIT RECEIPT OPERATOR: benderd

COPY # : 1

Sec:18 Twp:66 Rng:30 Sub: Blk: Lot:

RE:

DATE ISSUED.......:
RECEIPT #.........:
REFERENCE ID # ..

NOTES

SITE ADDRESS .....:

SUBDIVISION ......

CITY

e s s e 9 e e o

IMPACT AREA ...... :

OWNER

PR R N A R

ADDRESS .......... :
CITY/STATE/ZIP ...:

RECEIVED FROM ....:
CONTRACTOR .......:
COMPANY ..........:
ADDRESS .....c....2
CITY/STATE/ZIP ...:
TELEPHONE ..... v

00319492001400

04/04/2012
02000007614
12101527

2047 BAHIA SHORES RD

NO NAME KEY

NEWTON JAMES B
ARCHER, FL 32618

MARATHON ELECT.

MEARNS, FRANK RANDALL LIC # 00502
MARATHON ELEC SIGN & LIGHT INC
10690 AVIATION BLVD

MARATHON, FL 33050

(305) 743-5805

B~ 01 APED FLAT RATE
B- 1B APPL FLAT RATE

TOTAL PERMIT :
METHOD OF PAYMENT

s v B i e e e s g

- e

AMOUNT PD-TO-DT THIS REC NEW BAL
2.00 0.00 2.00 0.00
50.00 0.00 50.00 .00
52.00 0.00 52.00 0.00

T S MRAREAL Y A et ke W Pain s« s vttt e
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MONROE COUNTY

BUILDING PERMIT
APPLY OPERATOR: benderd ISSUE OPERATOR: benderd
APPLICATION / PERMIT NUMBER: 12101527 PERMIT DATE: 05/15/2012
APPLICATION DATE: 04/03/2012 DCA DATE: -

PARCEL ID: 00319192001400

LEGAL DESCRIP: BK LT 14 AMENDED PLAT OF DOLPHIN

H
ARBOUR NO NAME KEY
PB6-116 OR469-999-1000 OR582-105/107 OR1

070-514(JB)

APPLIED VALUF- +500

PERMIT TYPE: 51
PERMIT TYPE NAME: ELECTRIC
OWNER’S N4 ME/ADDRESS/PHONE GENERAL CONTRACTOR
NEWTON JAmES B MARATHON ELEC SIGN & LIGHT INC
F:305.743.0022
MARATHON, FL 33050
ARCHER, FL 32618 (305) 743-5805
37%2933024
SUBCONTRACTORS:
TYPE D NAME
NO SUBCONTRACTORS ASSIGNED

CONST ADDRESS/ CONDITIONS OF PERMIT:

2047 BAHIA SHORES RD DOLPHIN HARB. NO NAME
NEW SERVICE

****NOTICE OF COMMENCEMENT NOT REQUIRED*#**#+

PERMIT APPROVAL TO INSTAL NEW 200 AMP ELECTRIC
SERVICE AND SUBFEED TO HOUSE PER APPROVED PLANS IN

FILE.

hbddd Al I LA ELTIE LT TITT Y DT Y PP Ty s eipgiey

PLANNING DEPARTMENT DID NOT REVIEW THIS

APPLICATION.

THERE MAY BE DEVELOPMENT AND/OR LAND USE ISSUES
ON THE SITE THAT ARE NO LONGER IN COMPLIANCE WITH
A COUNTY REGULATION(S) OR ESTABLISHED UNLAWFULLY
WITHOUT THE BENEFIT OF PROPER APPROVALS.

APPROVAL OF THIS PERMIT DOES NOT DEEM ALL

PERMIT NUMBER: 12101527

1of2

s e e, -1
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MONROE COUNTY

BUILDING PERMIT
DEVELOPMENT AS CONFORMING OR DEEM UN-LAWFUL
DEVELOPMENT AS LAWFUL. THE GROWTH MANAGEMENT
DIVISION RESERVES THE RIGHT TO REQUIRE THAT SUCH
DEVELOPME... BE BROUGHT INTO COMPLIANCE THROUGH THE

PROPER APPROVAL PROCESS
OR TERMINATED UPON FUTURE DISCOVERY.

BRERREB AR BB AR AR AR RSB RS R SR SR A R AR bRk R RS

NO OTHER WORK THIS PERMIT.
ALL TRASH AND DEBRIS TO BE REMOVED TO A LEGAL DUMP

SITE.
DEEMED NON-DEVELOPMENT

DCA EXEMPT

BLANS REV"™™ NOTES:
OFFICIAL *NONuIES*
MAR-BLDG 04/04/2012 benderd L * NO NOTES *

MAR-BLDG 04/05/2012 benderd L * NO NOTES *

ELECT  04/05/2012 kasprzaa P * NO NOTES *
FINAL  04/09/2012 maldonam L * NO NOTES *

In consideration of the granting of this permit, it is agreed that in all respects the work will be performed and
completed in accordance with the permitted plans and the applicable Building, Zoning and Environmental codes
Monroe County, State of Florida and Federal agencies.

This permit may be revoked at any time upon the violation of any of the provisions of said laws, ordinances or rules
and regulations or upon any change in the plans and specifications unauthorized by this department.

In addition to the requirements of this permit, there may be additional restrictions applicable to this property that may
be found in the public records of this county, and there may be additional permits required from other governmenta]

entities such as Water Management Districts, State Agencies, and/or Federal Agencies.

Permits shall expire and become null and void if work, as defined in this permit, is not commenced within 180 days
from the date of issuance date or 180 days from the DCA date and does not meet 180 day inspections thereafter unjess

extended by the Building Official.
_—

— Mepmmr—— - sTosT 1

OWNER/CONTRACTOR/CONTRACTOR AGENT DING DEPARTMENT

PERMIT NUMBER: 12101527 20f2
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Propeq;-’?earch -~ Monroe County Property Appraiser Page 1 of
. LY

B

Karl D. Borglum
. ffice (305) 202-342
Property Appraiser T x (305) 200 oo
Waebsite tested on Intemet Explore

Monroe County, Florida

---— GIS Mapping requires Adobe Flash 10.3 or higher. ------
Property Record View

Alternate Key: 1393657 Parcel ID: 00319492-001400

Ownership Details

Mailing Address:
NEWTON JAMES B

2047 BAHIA SHORES RD
BIG PINE KEY. FL 33043

Property Details

PC Code: 01 - SINGLE FAMILY
Milage Group: 110H
Affordabis Housing: No
Section-Township-Range: 18-66-30
Property Location: 2047 BAHIA SHORES RD NO NAME KEY

Subdivision: DOLPHIN HARBOR AMD
Legal Description: LT 14 AMENDED PLAT OF DOLPHIN HARBOUR NO NAME KEY PB6-116 OR469-999-1000 OR562-105/107 OR1070-514

Show Parcel Map - Must have Adobe Flash Player 10.3 or higher |

Exemptions
Exemption . Amount
44 - ADDL HOMESTEAD 25,000.00
39 - 25000 HOMESTEAD 25,000.00
Land Details
Land Use Code Frontage Depth Land Area
010C - RESIDENTIAL CANAL 70 110 7.700.00 SF
Building Summary

Number of Buildings: 1

Number of Commercial Buildings: 0
Total Living Area: 1404
Year Bullt: 1997

TR T i e A T i conrte oo 203 3 o oryasmy.



Property Search -- Monroe County Property Appraiser

: — Y S
. ,

Building 1 Details

Building Type R1 Condition A Quality Grade 450
Effective Age 14 Perimeter 212 Depreciation % 15
Year Built 1997 Special Arch 0 Grnd Floor Area 1.404
Functional Obs 0 Economic Obs 0
Inclusions: R1 includes 1 3-fixture bath and 1 kitchen.
Roof Type GABLE/HIP Roof Cover ASPHALT SHINGL Foundation CONC PILINGS
Heat 1 NONE Heat 2 NONE Bedrooms 3
Heat Src 1 NONE Heat Src 2 NONE
Extra Features:
2FixBath 0 Vacuum 0
3 Fix Bath 1 Garbage Disposal 0
4 Fix Bath 0 Compactor 0
§FixBath 0 Security 0
6 Fix Bath 0 intercom 0
7FixBath 0 Fireplaces 0
ExtraFix 0 Dishwasher 0
7_7!1
Ll Ml
wry ¢ [ Y, ad wry
.. 3 JRROUNEY 4.2 SO an
T "%ﬂ. T2-we
. & e,
W e nn ow " nrt ne aey
»N
} BFT
; nr belid ey
Sections:
Nbr Type Ext Wall #Storles Y - T "t **- A/C Basement % T id Basement % Area
0 OUF 1 1997 36
0 SBU 1'WD FRAME 1 1097 695
0 PUF 1 1997 0.00 0.00 27
0 FLA 1WDFRAME 1 1997 Y 0.00 0.00 702
0 FLA 1:WDFRAME 1 1997 Y 0.00 0.00 702

Page 2 0




Property Search -- Monroe County Property Appraiser

v

Page 3 o

] . :
Misc Improvement Details
Nbr Type # Units Length Width Year Buiit Roll Year Grade Life
1 FN2.:FENCES 1,080 SF 270 4 1986 1997 2 30
2 CS3:CISTERNS 10.000 GA 0 0 1996 1997 3 60
3 DK3:CONCRETE DOCK 70 SF 70 1 2000 2001 1 80

Appraiser Notes

LB'I 10003926 RENEWAL OF BUILDING PERMIT 7/2/97.

Building Permits
}Bld_g Numbr- =-*1 issued Date Completed Amount Description Notes
10105772 10/06/2010 1500 PAVED WALKWAY ALONG BACK OF PROPERTY ON CANAL WITH RAILINGS
91-2362 10/01/1994 11/01/1897 74,965 SFR
92-3929 03/01/1992  11/01/1997  40.000 RENEWAL
95-653  05/01/1998 11/01/1997 200 FENCE
04-0346 02/05/2004  06/22/2004 800 RESIDENTIAL

Parcel Value History
Certified Roll Values.

View Taxes for - ™~

[ Roll TotiBidy  1ouar mesc nnprovement  TotalLand  Total Just (Markel]  Total Assassed — Schooi Exempt  School Taxable
Year Value Value Valve Value Value Value Value
2011 152,703 10.269 130.961 293.933 254,846 25,000 229,846
2010 152,084 9,055 134,750 296,769 251,080 25,000 226,080
2000 172,810 12.509 173,250 358.560 244,479 25,000 219,479
2008 174,610 12.906 177,100 364,616 244,235 25,000 219,235
2007 219253 12,950 177,100 409,303 237,121 25,000 212,121
2008  221.490 13340 219,450 454.280 231,338 25,000 206,338
2005 210416 13.730 219,450 443,506 224,600 25,000 198600
2004 165481 14.077 8,500 218,058 218.nxn 25,000 193,058
2003 16581 14,467 38.500 218,448 218,448 25,000 193,448
2002 71412 14.856 38.500 124,768 124,768 0 124,768
2001 71.412 10,921 30,800 113,133 113,133 0 113.133
2000 1412 6.034 30.800 108.246 108,246 [ 108,245
1999 71.412 6.177 21,262 98.641 98,841 ° 98,841
1998 71412 6,267 21252 98,931 98,031 0 08,931
1987 0 0 21,252 21,252 21.252 0 21,252
1996 0 0 21,252 21252 21252 0 21,252
1995 0 o 21,252 21,252 21,252 0 21252
1994 o 0 21,252 21.252 21.252 0 21252

T e A e & A S Mo e 3¢ s 0 e e ey



’roperty Search -- Monroe County Property Appraiser

. -

Page 4 o:

’ . .
1993 0 0 21.262 21252 21,252 0 21.252
1002 0 0 21.262 21252 21262 0 21.252

1991 0 n 21.252 2152 21.252 0 21252
1990 ) T 21252 21.262 21252 0 21.252
Er 0 18.095 18,095 18,095 0 18,095
1988 p n 16,170 16,170 16.170 0 16.170
1987 0 0 16.170 16,170 16,170 0 16,170
1086 o 0 16.170 16.170 16,170 0 16.170
1986 o 0 16,066 16.066 16,066 0 16.066
Py 0 0 16,066 16,066 16.066 0 16.066
1983 0 0 16,066 16.086 16.066 0 16.066
1982 n 0 16,066 16.066 16.086 0 16.066

Parcel Sales History
puter system until about two to three months afler the date of sale. if a

NOTE: Sales do not generally show up in our com
recent sale does not show up in this list. please allow more time for the sale record 1o be processed. Thank you for your

patience and understanding.

Official Records Book/Page Price Instrument Qualification

Sale Date

107111088 1070/ 514 22,000 wo Q

This page has been visited 54,789 times.

Monroe County Property Appraiser
Kar D. Borgium
P.O. Box 1176
Key West, FL 33041-1176
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DISPLAY THIS CARI ON JOB SITE VISIBLE FROM THE STREET

MONROE COUNTY

BUILDING PERMIT

(COMPLETE PERMIT ON FILE AT LOCAL BUILDING OFFICE)

PERMIT NUMBER 12101527
DATE ISSUED 05/15/2012

| D=~ DATE EXEMPT
PUK-ASE NEW SERVICE
OWNE NEWTON JAMES B

CONTPACTOR MARATHON ELEC SIGN & LIGHT INC

SITE AUuDRESS 2047 BAHIA SHORES RD

LEGAL

NESCRIPTION BK LT 14 AMENDED PLAT OF DOLPHIN
ZONING -

FLOOD Zun= -

WARNING TO OWNER: | |
YOUR FAILURE TO RECORD A NOTICE OF COMMENCEMENT MAY
RESULT IN YOUR PAYING TWICE FOR IMPROVEMENTS TO YOUR
PROPERTY. A NOTICE OF COMMENCEMENT MUST BE RECORDED AND
POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION. IF YOU
INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN
ATTORNEY BEFORE RECORDING YOUR NOTICE OF COMMENCEMENT.

ATTENTION

1. “Owner Builder” must be available for all inspections.

2. No inspections will be made unless permit card is displayed and approved plans are
readily available.

3. This perniit shall become null and void unless the work authorized is commenced (and
receives an approved inspection on this card) within one-hundred and eighty (180) days
after the effective date of the permit. . .

4. Once commenced, (with an approved inspection) this permit will remain active as Jong as

- there is an approved inspection within one-hundred and eighty (180) days of the last
approved inspection. )

5. No “partial” inspections of any sort will count toward satisfying the 180 day requirement.

6. Certificate of Occupancy must be secured before this building can be used or inhabited .
for any purpose. - : : P . N

Do not remove this card until issuance of a Certificate of Occupancy.

For inspections call or e-mail your local Building Department Office:

UPPER KEYS: (305) 453-8725 ' :

E-MAIL: ppperkeysingg as@monroecounty-fl.gov ‘
MIDDLE & LOWER Kk.y>: (305) 289-2542 OR (305)743-5405
E-MAIL: jowerkeysinspections@monroecoun ty-flgov o

°
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arathon Electric Sign & Light, Inc.
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County of Monroe

Growth Management Division
Office of the Director S
2798 Overseas Highway ek Mayor David Rice, Dist. 4
Suitc #400 Meyor Pro Tem Kim Wigington, Dist. 1
Marsthon, FL. 33050 Heather Carruthers, Dist. 3
Voice:  (305) 289-2517 George Neugent, Dist. 2
FAX:  (305) 289-2854 Sylvia Murphy, Dist. §

We strive to be caring, professional and fair

Certified Mail: 7006 0810 0006 5051 9381
June 12, 2012

Mr. James Newton
2047 Bahia Shores Rd.
Big Pinc Key, FL 33034

RE: MONROE COUNTY BUILDING PERMIT # 121-1527

Dear Mr. Newton:

The Monroe County Growth Management Division has determined permit # 121-1527 was issued in
morduetoﬂxefactthalthepe:mitwasnotmviewedbytheDcpamncntofleming&Environmcnm]
Resources for comsistency with the adopted Comprehensive Plan and the Land Development
Regulations.

Permit #121-1527 is inconsistent with goals, objectives and policies of the Monroe County
Comprehensive Plan, including, but not limited to: 1) Policy 102.8.5, that seeks to discourage the
extension of facilities and services, including electricity, to Coastal Barrier Resources System units, and
to protect the environmental and community character of local communitics, such as No Name Key; and
2) Objective 101.11, which directs fitture growth away from environmentally sensitive land and towards
established development arcas served by existing public facilities.

Permit # 121-1527 authorizes the installation of new 200 amp electrical service and subfeed to &
residential dwelling unit on No Name Key. No Name Key is almost eatirely within a unit of the Coastal
Barrier Resources System (CBRS). The Coastal Barrier Resources Act (CBRA) of 1982 established the
Coastal Bamier Resources System. The CBRA legislation is specifically designed to restrict Federal
a:pmdinmaﬁﬁmnciﬂudshmewhichhwmceﬂeuofmngingdevdapmmtofmd
barriers. More specifically the intent of the CBRA legislation is to minimize the loss of human life,
reduce the wasteful expenditure of Federal revenue, and reduce damage to habitat and other valuable
natural resources of coastal barriers.

Additionally, the service authorized by Permit # 121-1527 would depend on the extension of an
electrical line to No Name Key that would pass to or through lands designated as a unit of the CBRS.
There is currently no electrical line for the subject property to connect to. Permit # 121-1527 would;



therefore, invite a violation of Section 130-122 of the County Code (attached as Exhibit A) that prohibits
the extension of specific types of public utilities, including electricity, to or through lands designated as a
unit of the CBRS.

The Planning Department notes that it previously determined the issue of whether No Name Key may be
electrified in @ May 13, 1998, letter of understanding by Timothy J. McGarry, AICP (then Planning
Director). The Planning Department’s position against the electrification of No Name Key was affirmed
by the Planning Commission in Resolution No. P17-99, which was in turn affirmed by the 16® Judicial
Circuit in Taxpayers for the Electrification of No Name Key, Inc., et. al. v. Monroe Commty (Case No. 99-
819-CA-19). The letter of understanding and Resolution No. P17-99 are attached hereto, as Exhibits B

and C.

Note, the current, adopted 2010 Comprehensive Plan Goals, Objectives and Policies are provided in
Exhibit D. This is provided as an update to the policies cited in the May 13, 1998, letter of
understanding by Timothy J, McGarry, AICP (then Planning Director), which provides the Planning
Department’s position against the electrification of No Name Key which was affirmed as noted ahove.

Your permit is bereby revoked based on the aforementioned and pursuant to MCC Section 6-101
Building permit application process, and Section 6-104 Revocation of Permits, which read as follows:

Sec. 6-101. - Building permit application process.
(c) Permit issuance. A bullding permk shal only be issued if the bullding official finds that It ig
consistent with the Florida Bullding Codse and this chapter and is compliant with part i of this Code,
as determined by the planning director.

Sec. 6-104. - Revocation of permits
The building official may suspend or revoke any building permit under any one of the following
circumstances:
(3) The permit was issued in error and, in the opinion of the planning director, the buikiing official, or
the fire marshal, the error would result in a threat to the health, safety or welfare of the public.

The Planning Director has determined that Permit # 121-1527 was issued in error and; therefore, revoke
Permit # 121-1527.

You may appeal decisions made in this letter. Appeal applications to the Planning Commission may be
found on the Plarming and Environmental Resources portion of the Monroe County website, or by
calling the Growth Management Division at (305) 289-2500. The appeal must be filed with the County
Administrator, 1100 Simonton Street, Gato Building, Key West, FL 33040, within thirty (30) calendar
days from the date of this letter, In addition, please submit a copy of your application to the Planning
Commission Coordinator, Monroe County Planning & Environmental Resources Department, 2798
Overseas Highway, Suite 410, Marathon, FL 33050. )

Sr. Directofof Planning & Environmenta) Resources

Attachments: Exhibits A,B,C,D
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RE: MONROE COUNTY BUILDING PERMIT # 1211527

Exhibit A

onroe Co nd Development Regulation

Sec. 130-122. - Coastal barrier resources system overiay district.

(2) Purpose. The purpose of the coastal barrier resources system overlay district is
to implement the policies of the comprehensive plan by prohibiting the extension
and expansion of specific types of public utilities to or through lands designated as
a unit of the coastal barrier resources system.

(b) Application. The coastal barrier resources system overlay district shal]l be
overlaid on all areas, except for Stock Island, within federally designated
boundaries of a coastal barrier resources system unit on current flood insurance
rate maps approved by the Federal Emergency Management Agency, which are
hereby adopted by reference and declared part of this chapter. Within this overlay
district, the transmission and/or collection lines of the following types of public
utilities shall be prohibited from extension or expansion: central wastewater
treatment collection systems; potable water; electricity, and telephone and cable.
This prohibition shall not preclude the maintenance and upgrading of existing
public utilities in place on the effective date of the ordinance from which this
section is derived and shall not apply to wastewater nutrient reduction cluster
systems.

(Code 1979, § 9.5-258; Ord. No. 43-2001, § 1)
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Mary Kay Retch, District

Monroe County Planning
2798 Overseas Bwy
Suite 410

Marathon, Florida 33050

May 13, 1998

Franklin Greenman
Greenman & Mang

Gulfside Village, Suite 40
5800 Overseas Highway
Marathon, FL 330850

RE: Letter of understanding for the
electrification of No Name Key

Dear Frank:

Pursuant to Sec. 5.5-43 of the Monxoe County Code., Amended,
this document shall constitute a letter of understanding. oOn
March 25, 1998, a pre-application conference regarding the
above-referenced project was held in the Marathon Planning De-

pPartment office.

Attendees of the meeting included Franklin Greenman, Richard
Melahi, Ernest and Barbara Damon, Tracy Bockenhauer, Terry and
Pam Morrison, Joe and Dira Jubhasx, Aldone and Bernard Siczek,
Harry and Janet Wallis and Francisco Pichel (hereafter referred
to as “"the applicant”), Elizabeth Trotter, Court Reporter, and
Antonia Gerli, Development Review .Coordinator (hereafter Te-
ferred to as "the Planning staffe).

The applicant is proposing to provide electricity to the resi-
dents of No Name Key.

The Planning Department findg that the proposal is inconsistent
with both chapters 163 and 380 of the Florida Statutes and the
Monrce County Year 2010 Comprehensive Plan. Pertinent facts
related to this issue are listed below:

The intent of chapter 163 of the Florida Statutes is, in part,
to cause local governments to encourage appropriate use of land,
water, and resources, consigtent with the public interest; and
deal effectively with future problems that may result from the
uUse and development of land within their jurisdictions.

Exhibit B

PRNONAME /TXTDR Fede 1
e
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Through the process of comprehensive planning, it is intended
that unite of local government can preserve, promote, protect
and improve the public health, safety, comfort, good order, ap-
pearance, convenience, law enforcement and fire prevention, and
general welfare; prevent overcrowding of land and avoid undue
concentration of population... and conserve, develop, utilize,
and protect natural resources within their jurisdictions.

Chapter 380 of the Florida Statutes designates the Florida Keys
as an area of critical state concern in part in order to protect
the natural resources and environment, conserve and pxomote the
community character, and establish a land use management system
that promotes orderly and balanced growth in accordance with the
capacity of available and planned public utilities and services.

Chapter 380 lists twelve principles for guiding development with
which all local regulations and programs in the Florida Keys
must be consistent. Relevant to your proposal are the following
principles:

To protect shoreline and marine resources, including man-
groves, coral reef formations, wetlands, fish and wildlife
and their habitats;

To protect upland resources, tropical biological communi-
ties, freshwater wetlands, native tropical vegetation, dune
ridges and beaches, wildlife and their habitat;

To ensure maximum well-being of the FPlorida Xeys and its
citizens through sound economic development;

To limit adverse impacts of developmant on the gquality of
water throughout the Florida Keys;

To enhance natural scenic resources, promote the aesmthetic
benefits of the natural environment and ensure, that develop-
ment is compatible with the unique historic character of the
Florid Xeys;

To protect the value, efficiency, cost-effectiveness, and
amortized life of existing and proposed major public invest-
ments including City Electric service;

To protect the public health, safety and welfare of the citi-
zens of the Florids Keys and maintain the Florida Keys as a
unique Florida resource.

The Monrce County Year 2010 Comprehensive Plan has been found to
be consistent with both Chapters 163 and 380 of the Florida Stat-
utes. As you know, the thrust of both state planning law and
the Monroe county Year 2010 comprehensive plan is to direct
growth toward existing developed areas and to discourage growth
in areas that are environmentally sensitive and/or areas that
continue to be in their natural state.

Page 2
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The majority of the acreage on No Name Key remains undeveloped
in its native state. No commercial development exists on the
island and the limited industrial uses are in the process of
being phased out in accordance with settlement agreements with
the Florida Department of Community Affairs. Residential devel-
opment is sparse with the concentration of homes being located
within three subdivisions.

No Name Key is unique, not only because it lacks electrical con-
nections, but also because it is remote from US 1, is located
entirely within a National wildlife Refuge and almost eatirely
within the Coastal Barxier Resource System (CBRS). Refuge and
CBRS status were necessitated by the need to reduce the exposure
of residents to natural haxards and to reduce adverse impacts on

endangered species.

The proposed project is inconsistent with the following goals,
objectives and policies of the comprehensive plan:

GOAL 101 Monroe County shall manage future growth to enhance the
quality of life, ensure the safety of County residents and visi-
tors and protect valuable natural resources.

Objective 101.11 Monroe County shall implement measures to
direct future growth away from environmentally sensitive
land and toward established development areas served by ex-
isting public facilities.

GOAL 102 Monroe County shall direct future growth to lands
which are intrinsically most suitable for development and shall
encourage conservation and protection of environmentally sensi-

tive lands.
Objective 102.0.4 Monroe county shall take actions to dis-
courage private dévelopment in areas designated as units of
the Coastal Barrier Resource System.

Policy 102.8.1 Monroe County shall discourage develop-
ments which are proposed in units of the Coamtal Barri-
er Resource System (CBRS) by methods including, but not
limited to, negative points in the permit allocations
and point system.

Policy 102.8.5 Upon adoption of the Comprehensive
Plan, Monroe County shall initiate efforts to discour-
age the extension of facilities and services provided
by the Florida Keys Aqueduct Authority and private pro-
viders of electricity and telephone mervice to CBRS
uaits....

Objective 102.9 Monroe County shall complete and implement a
cooperative land management program for private and county-
owned lands located within and adjacent to parks and conser-

Page 3
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vation lands which are owned by the state and federal govern-
/ ments in the Florida Keys.

/ Policy 102.9.1 Monroe County shall discourage develop-
ments which are proposed within Conservation Land Pro-
tection Areas by methods including, but not limited to,
negative points in the permit allocation and Point sys-
tem,

Policy 102.8.3 .., Conservation lands for which a con-
servation Protection Area shall be designated include
the following:

1. Fort Jefferson National Monument
2. National Key Deer Refuge....

GOAL 3103 Monroe County shall implement regulations and Programs
to address the special environmental protection and/or traffic
circulation needs of those areas of Big Pine Key...,

ment and coordinate the Provision of public facilities on

Big Pine Key and No Name Key, consistent with the Goals,
Objectives and Folicies of this Comprehengive Plan, in order .
to: :

(a) protect the Key deer;
(b) fnsem and enhance the habitat of the Key deer;
{e) limit the number of additional vehicular trips from )
other islands to Big Pine Key; .
{d) maintain the rural, suburban, and open space
character of Big Pine Key,
{e) prevent and redyce adverse secondary and cumulative

impacts on Key deer.

Policy 103.1.1 The pPurposs of this policy is to insure
the long-term viability of the Key deer by directing
development away from those areas fhecessary to protect
the Xey deer habitat from the impacts of development .

Key deer depends on the control of both direct (prima-
ry) and indirect {secondary) impacts resulting £yrom
development.. ..

Policy 103.1.10 Upen adoption of the Comprehengive
Plan, Monrxce County shall Trequire that the following
ana.lyaeg be wundertaken prior to finalizing plang for

cant expansion of existing public facilities required
to support develepment on Blg Pine Key and Mo Name Key:

1. assessment of needs;
2. evaluation of alternative sites and design alterna-
tives for the selected site; and

Page 4
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3. assessment of impacts on surrounding land uses and
natural xesources.

The assesswent of impacts on surrounding land uses and
natural resources will evaluate the extent to which the
proposed public facility involves public expenditures
in the coastal high hazard area and within environmen-
tally sensitive areas, including disturbed salt marsh
and buttonwood wetlands, undisturbed beach/ berm areas,
units of the Coastal barrier resource Bystem, undis-
turbed uplands, habitats of species considered to be
threatened or endangered by the state and/oxr federal
governments, offshore islands, and Conservation Land
Protection Areas. Monroe County shall require that
public facilities be developed consistent with the cri-
teria described in Poliecy 101.1.1 and shall support
whenever possible the location of public facilities off
of Big pine Key and No Name Key.

GOAL 207 Monroe County shall protect and conserve existing wild-
life and wildlife habitats.

Objective 207.7 Monroe County shall implement activities to
prohibit the destruction of the federally-designated Key
deer and to protect its habitat.

Policy 207.7.1 Monroe County shall regulate future
development and coordinate the provision of public fa-
cilities on Big Pine Xey and No Name Xey, consistent
with the goals, cbjectives and policies of this Compre-
hensive Plan and in order to:

1) protect the Key deer;
2) preserve and enhance the habitat of the Key Deer;

and .
3) maintain the rural, suburban, and open space charac-
teristics of Big Pine key.

GOAL 209 Monxoe County shall dimcourage private land uses on its
mainland, offshore islands and undeveloped coastal barriers, and
shall protect existing conservation lands from adverse impacts
associated with private land uses on adjoining lands.

Objective 209.3 Monroe County shall take immediate actions
to discourage private development in areas designated as
units of the Coastal Barrier Resource System.

GOAL 215 Monroe County shall provide the necessary services and
infrastructure to support existing and new development proposed
by the Future land Use Element while limiting public expendi-
tures which result in the loss of or adverse impacts to environ-
mental resources in the Coastal Zone.

Page S
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objective 215.2 By Januaxy 4, 1997, Monroe County shall ini-
tiate programs which require exploration of feasible alterma-
tives to funding of public facilities and infrastructure
which will result in the loss of or damage to significant
coastal or natural resources, including, but not limited to
wilderness areas, wildlife habitats, and natural vegetative

communities.

Policy 215.2.1 By January 4, 1997, Monroe County shall
adopt land Development regulations which require consid-
eration of feasible design alternatives for new public
facilities and infrastructure proposed within the coast-
al zone in oxder to minimigze adverse im pacts to natu-
ral resources.

GOAL 1301 Monroe County shall prosote and encourage
int:ergovemmentll coordination betwsen the County, the munici-
palities of Key West, Key Colony Beach and Layton; the Counties
of Dade and Collier; regicnal, state and federal governments and
private entities in orxder to anticipate and resolve present and
future concerns and conflicts.

Objective 1301.7 Monroe County shall implement mechanisms to
jdentify and resolve intergovernmental coordination needs
pertaining to environmental issues and patural resource pro-

tection.

Policy 1301.7.12 By January 4, 1997, Monroe County
shall initiate discussions with the FXAA and providers
of electricity and telephone service to assess the mea-
gures which could be taken to discourage or prohibit
extension of facilities and gervices to Coastal Barrier

Resource Systems units.

Taken collectively, the goals, objectives and policies of the
Monrge County year 2010 comprehensive plan attest to the Coun-
ty’'s position that all development, including electrification,
must be discouraged on ¥o Name Key. In support of this posi-
tion, the County., as well as state and federa authorities, have
expended (and continue to expend) considerable funds on the pur-
chase of lands on No Name Key in an effort to ensure that the
p;im;r{ and secondary impacts of development will not occur on
the island.

Pursuant to Sec. 9.5-43 of the v
Requlations, you are entitled to rely upon the reprasentations
set forth in this letter of understanding as accurate under the
regulations currently in effect. However, the Planning Depart-
ment acknowledges that all items required as part of the applica-
tion for development approval may not have been addressed at the
March 25, 1998, meeting, and consequsntly resexrves the right for
additional departmental comment.

Page 6
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we trust that this information is of assistance. If you have
any questions regarding the contents of thig letter, or if we
may further assist you with your project, please feel free to
contact our offices (305) 289-2500.

TJIM/ag

cc: James Roberts, County Administrator
Larry Thompson, General Manager, City Eleectric System
Richard Grosso
Robert L. Herman, Director of Growth Man t
Rotonia Gerli, AICP, Development Review Coordinator

Page 7
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¥rom: ! Mayte” ~5: Meylc@MonrocCounty-FL Gon -
Dats: Wednesday, Junc 06, 2012 11:06 AM

Tz "Devicon-Brysn” an@monroecounty-f gov -
Subjech  RE: No Name Kcy - CBRS

Thank you!

From:

Sent: Wednesday, June 06, 2012 11:04 AM

To:

Subject: No Name Key - (BRS

No Name Key

J.8ryan Davisson

G5 Anslyst

Manroe County - Growth - h Systems
2758 Overseas Highway, Sulte 410

Mersthon, FL 33050

Phone: 305-289-2533
Fax: 305-289-2536
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A This permit, I agree, does not provide new

development or a new structure.

0 So we're in agreement that this permit solely

deals with a subfeed on site?

A Yes.

Just make sure that I clarify what I just said.
It is development based on the code. 1It's not a new

housing unit.

0 A new ROGO allocation --

A Right.

0] -— or residential unit?

A Right.

Q So you agree this permit does not invoke the

ROGO or residential allocation system?

A That's right.

Q And it's simply your contention is that although
it's development, it's development solely for a property
that already has an existing home?

A Yes.

0] If you could turn to the slides that starts with
the policies. The first slide, you've discussed in detail
Policy 102.8 that states that Monroe County shall take
action to discourage private development in areas

designated as units of the CBRS. I paraphrased the end.

I apologize.
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You would agree, again, Mr. Newton is not in the

CBRS?
A Yes.

0 And you would agree that Mr. Newton's -- well,
let me withdraw or rephrase that. You would agree that
the —— that discouragement in this instance is not a
prohibition of private development in the CBRS?

A Yes.

Q All right. If you look at Policy 102.8.5, you
stated that was one of the other justifications for the
denial of the permit?

A I stated that in reading all of the policies
together, it's the County's position that it's the intent
of the policies combined with the code that
electrification should not be made to the No Name Key area
that's in a CBRS, to or through.

0 Well, is Mr. Newton in a CBRS? I think we've

established he's not.

A I said to or through.

0 Okay. Aren't there other areas in the County
that are located or surrounded by CBRS areas?

A I haven't verified that, but I assume there

would be.

0 And do you know if there's been development in

other CBRS areas?
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A What kind of development?

Q Well, specifically if there's been electric
permits pulled for properties located in a CBRS?

A I stated that earlier, vyes.

0 There has been?

A Mm~-hmm.

Q And has it been these permits pulled since the
adoption of 043-20017

A Help me out with what that is.

Q 0423, that's the Section 130-122 of the land
development regulations.

A I have never evaluated the date when that was
adopted compared to the date of the permits that were
issued. I don't know.

Q In Policy 102.8.5, which is part of the
contention of why the totality of the circumstances you
believe require the revocation of the permit, it states,
"Monroe County shall take efforts to discourage extension
of facilities and services provided by the Florida Keys
Aqueduct Authority and private providers of electricity
and telephone service to CBRS units."

You would agree that Mr. Newton's permit is not
going to be located in a CBRS unit?

A Yes.

Q And that by a private provider of electricity

§
i
i
]
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providing electricity to his property, that is not in
conflict with this section?

A With 102.8.57

Q Yes.
A Yes.
Q Okay. So you agree that this section does not

conflict with the permit's issuance?

A This section alone does not conflict.

0 Well, let's go to the next line then. You would
agree that this permit does not involve the siting or
extension or planning of a public facilities?

I apologize.

A That's okay. Say it again.

Q You would agree that this permit that's subject
to this appeal does not invoke the siting, assessment or
siting of public facilities?

A Yes.

0 You can switch to the next slide, please.

All right. Policy 103.2.10 states, "Monroe
County shall take immediate actions to discourage private
development in areas designated as units of the Coastal
Barrier Resources System." You would agree that this
permit does not invoke this section?

A No, I would not agree to that.

Q Does his application for an electric permit
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encourage development in other areas?

A That's not what this policy says.

Q Well, he's not located in the CBRS district,
correct?

A Yes.

Q And this permit, you already testified, only

deals with his property?

A Yes.

Q So how can it deal with properties outside of
his area?

A Okay, I see. Yes, you're right.

Q All right. Let's go to Objective 209.3.
"Monroe County shall take immediate actions to discourage
private development in areas designated as units of the
Coastal Barrier Resources System." Same question as the
last policy.

A Same answer.

Q Okay. ©Next line. Policy 215.2.3. This policy
I'm not going to paraphrase, but it deals with public
expenditures for facilities in areas of Coastal Barrier

Resources Systems. You would agree that this permit does

not involve the expenditure of public funds?
A I don't know what is funding the permit.

Q Well, would you believe Mr. Newton when he

testifies that he will be paying for the installation of
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encourage development in other areas?
A That's not what this policy says.

Q Well, he's not located in the CBRS district,

correct?

A Yes.

Q And this permit, you already testified, only
deals with his property?

A Yes.

Q So how can it deal with properties outside of

his area?

A Okay, I see. Yes, you're right.

Q All right. Let's go to Objective 209.3.
"Monroe County shall take immediate actions to discourage
private development in areas designated as units of the
Coastal Barrier Resources System." Same question as the
last policy.

A Same answer.

Q Okay. Next line. Policy 215.2.3. This policy
I'm not going to paraphrase, but it deals with public
expenditures for facilities in areas of Coastal Barrier

Resources Systems. You would agree that this permit does

not involve the expenditure of public funds?
A I don't know what is funding the permit.

Q Well, would you believe Mr. Newton when he

testifies that he will be paying for the installation of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

77

this permit?

A Then I would believe it.

Q And you would agree that it would not --
A Yes.

Q —--~ invoke this section?

Again, Public Policy 217.4.2, "No public
expenditures shall be made for new or expanded facilities
in areas designated as units of the Coastal Barrier

Resources System." You would agree that this permit does

not involve Mr. Newton applying to expand or add new
facilities in areas of the Coastal Barrier Resource
System?

A Yes.

Q Okay. Next slide, please.

All right. Policy 1301.7.12, "By January 4,

1998, Monroe County shall initiate discussions with the
FKAA and providers of electricity and telephone service to
assess the measures which could be taken to discourage or
prohibit extension of facilities and services to Coastal
Barrier Resource Systems units." You would agree
Mr. Newton is not the FKAA?

A Yes.

Q And they are not providers of electricity or

telephone service?

A And he is not, you mean?
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Q Yes.
A Yes.
Q I apologize. Technically Mrs. Newton, Jim's

wife, is also part of this appeal. So I may sometimes

state that.

A Ckay.

Q S0 in essence this section is inapplicable to
the permit at issue?

A Yes.

o] Next section, Policy 1401.2.2, again this goes
to the public expenditures in Coastal Barrier Resources
Systems. Based on the premise that Mr. Newton will
testify that he will be using his private funds to pay for

this permit, will you agree that this section does not

apply to the permit?
A Yes.
Q Next slide.

All right. We're at the land development

regulations.

Next slide, please.

Stop. Go back one.

We're in agreement that in order to revoke the
permit, the permit must be, in the opinion of the Planning

Director, the Building Official or the Fire Marshal, the

error would result in a threat to the health, safety and
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welfare of the public? We're in agreement on that,

correct?

A

Q

Yes.
Next slide, please.

Next slide, please.

All right. We're in agreement that this

building permit was issued pursuant to Chapter 6, correct?

A

Q

Originally?
Yes.

Yes.
All right. Next slide, please.

This is important. You would agree that under

the County Code the definition of a Coastal Barrier

Resource System is defined by the Federal Coastal Barrier

Resource Act and identified by -- the CBRS overlay areas

are identified by the Federal Government?

A

0

Say it again.

You would agree that it's not the County that

determines who should be in CBRS —-

A

0

A

0

Oh, vyes.

-—- and who should not?

Yes.

And so the County has no ability to conflate

onto an area that it is a CBRS overlay?

A

The County has no ability what?
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Q To conflate, to interpose onto an area the

standards of the CBRS?

A I'm not following you. The standards of the
CBRS?
Q For instance, later in your testimony you

discussed what the CBRS defines as developed and
undeveloped, and you made an analysis of Mr. Newton's area
as to its similarities to the CBRS. What I want to
understand is are you stating that the County makes a
determination of who is in the CBRS or is it the Federal
Government?

A The Federal Government.

0 And the County Code specifically identifies only

those areas that the Federal Government has identified as

CBRS areas, correct?
A True.
Q Okay. Next slide, please.
All right. This slide is important. This is I
think where all of this has been surrounding. Section

130-122, Coastal Barrier Resource System Overlay District.

Can you read the purpose?

A Me?
Q Yes.
A "The purpose of the Coastal Barrier Resources

System Overlay District is to implement the policies of
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the comprehensive plan by prohibiting the extension and
expansion of specific types of public utilities to or
through lands designated as a unit of the Coastal Barrier
Resource System."

0 Now, you highlighted the word "prohibit"
referring to the extension, expansion of specific types of
public utilities. 1Isn't it true that we've already
determined Mr. Newton is not a public utility?

A I highlighted the word "prohibit™ what?

Q My question is isn't it true we've determined
that Mr. Newton is not a public utility?

A Yes.

Q Okay. Isn't it true that you've already
admitted that Mr. Newton's permit does not expand, extend
the lines of public utilities?

A I said that his permit does not do that.

Q And that's the permit that's subject to this
appeal that was revoked, correct?

A Mm~hmm.

0 And if you look in Section 2 it states, "Within
this overlay district the transmission or collection lines
of the following types of public utilities shall be
prohibited from extension or expansion: Central
wastewater treatment, collection systems, potable water,

electricity and telephone and cable." Now, you would




