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Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS (collectively, 
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"Reynolds"), by and through undersigned counsel and pursuant to the Florida Rules of 

Administrative Code, file this Motion to Amend their Complaint, and in support state as follows: 

1. On March 5, 2012, Mr. and Mrs. Reynolds filed a Complaint with the Florida 

Public Service Commission ("PSC"), because KES had refused to provide power to Reynolds 

and other similarly situated property owners located on No Name Key even after the property 

owners had remitted payment for construction and installation of transmission power lines to 

their properties. See Reynolds ' Complaint ~~ 1, 15 -16, 21 - 34, previously filed in this action 

and incorporated herein by reference. Reynolds ' Complaint alleges that the PSC approved a 

territorial agreement for KES wherein KES is the exclusive provider of commercial electric 
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service to the lower Florida Keys, including No Name Key where the Reynolds home is located. 

Id. at 12- 13. Finally, Reynolds ' Complaint alleges that KES has refused to provide commercial 

power to Reynolds and other No Name Key Property Owners because Monroe County has 

enacted a land development regulation prohibiting the extension of utility lines by public utilities 

to Coastal Barrier Resource Zones, which certain No Name Key Property Owners are located 

within.1 Id. at iii! 35 - 46. 

2. The prayer for relief in Reynolds' Complaint requests the PSC: (a) exercise 

jurisdiction over this action and the parties and hold an evidentiary hearing on the issues raised; 

(b) issue an Order and/or Mandate requiring KES to extend commercial electrical transmission 

lines to each property owner of No Name Key, Florida; (c) Impose upon KES any fine, 

forfeiture, penalty, or other remedy provided by statute; (d) Issue a finding that Monroe County 

cannot unreasonably withhold building permits from KES ' customers based solely on their 

property location on the island of No Name Key; (e) Award reasonable attorney' s fees and costs 

for the prosecution of this action; and (f) Award such other and supplemental relief as may be 

just and necessary under the circumstances. 

3. On March 17, 2012, KES approved Line Extension #746 ("Line Extension") with 

the No Name Key Property Owner' s Association ("NNKPOA") for the extension of electrical 

service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and 

Line Extension, KES completed and energized the electrical lines installed pursuant to the Line 

Extension. 

4. With the installation of the electrical lines to No Name Key, Florida the 

circumstances have changed such that an amendment to the Reynolds Complaint is warranted to 

1 Reynolds' property is not located within a Coastal Barrier Resource Zone, but the extension of utility lines to their 
property would require KES to place utility lines through a Coastal Barrier Resource Zone. 
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accurately reflect the status of the attempts to provide electrical service to No Name Key, 

Florida. 

5. Leave to amend should be freely granted when justice so requires, especially 

where no harm is caused to the opposing party. In the present case, no party to the action will 

suffer harm from the Amended Complaint because the Amended Complaint accounts for 

changes in the circumstances which are underlying to the instant action. 

6. Counsel for the Plaintiffs has conferred with counsel for the Parties to this action 

in good faith . Counsels for the remaining Parties to this action are unopposed to amending the 

original Complaint. 

WHEREFORE, the Complainants, ROBERT D. REYNOLDS and JULIANNE C. 

REYNOLDS, respectfully request that this Commission enter an order (1) granting them leave to 

amend the Complaint against the Respondents, UTILITY BOARD OF KEY WEST, D.B.A KEYS 

ENERGY SERVICES and MONROE COUNTY, FLORIDA, A POLITICAL SUBDIVISION; (2) 

allowing the First Amended Complaint attached hereto to stand without the necessity of filing a 

duplicate; and (3) granting such other, further relief as the Commission deems just, equitable and 

proper. 

[Remainder of Page intentionally left blank. Certificate of Service to follow.] 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 

Electronic Mail to the attached Service List this 11 111 day of March, 2013. 

Robert B. Shillinger, Esq. 
MONROE COUNTY ATTORNEY' S OFFICE 
1111 12th Street, Suite 408 
Key West, Florida 33040 
Primary Email : Howard
derek@monroecounty-fl.gov 
Secondary Email: Dastugue
laurie@monroecounty-fl.gov 

Andrew M. Tobin, Esq. 
ANDREW M. TOBIN, P.A. 
P.O. Box 620 
Tavernier, Florida 33070 
Primary Email: tobinlaw@terranova.net 
Secondary Email: tobinlaw2@gmail.com 
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Respectfully submitted, 

SMITH I OROPEZA, P .L. 
138-142 Simonton Street 
Key West, Florida 33040 
Telephone: 305-296-7227 
Facsimile: 305-296-8448 
Primary Email: bart@bartonsmithpl.com 
Secondary Email : greg@bartonsmithpl.com 
tiffany@bartonsmithpl.com 

/s/ Barton W. Smith, Esq. 
Barton W. Smith, Esq. 
Florida Bar No. 20169 
Gregory S. Oropeza, Esq. 
Florida Bar No. 56649 
Patrick M. Flanigan, Esq. 
Florida Bar No. 47703 

Nathan E. Eden, Esq. 
NATHAN E. EDEN, P.A. 
302 Southard Street, 205 
Key West, Florida 33040 
Primary Email: neecourtdocs@bellsouth.net 

Robert N. Hartsell, Esq. 
ROBERTN. HARTSELL, P.A. 
Federal Tower Office Building 
1600 S. Federal Highway, Suite 921 
Pompano Beach, Florida 33062 
Primary Email: Robert@Hartsell-Law.com 



BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION 

ROBERT D. REYNOLDS and JULIANNE C. 
REYNOLDS 

Complainants, 

v. 

UTILITY BOARD OF THE CITY OF KEY 
WEST, FLORIDA d.b.a KEYS ENERGY 
SERVICES, et al. 

Respondents. 

and 

MONROE COUNTY, a political subdivision 
of the State of Florida, NO NAME KEY 
PROPERTY OWNERS ASSOCIATION, INC. 

Interveners. 

AMENDED COMPLAINT 

Docket Number: 120054-EM 

Filed: March 11, 2013 

Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS, by and 

through undersigned counsel and pursuant to Florida Rules of Administrative Code §25-22.036, 

file this Amended Complaint against the Respondent, UTILITY BOARD OF THE CITY OF 

KEY WEST, FLORIDA d.b.a KEYS ENERGY SERVICES and MONROE COUNTY, a 

political subdivision of the State of Florida, and in support state as follows: 

INTRODUCTION/PARTIES 

1. Complainants, ROBERT D. REYNOLDS and JULIANNE C. REYNOLDS 

("Reynolds"), own and maintain real property located at 2160 Bahia Shores Road, No Name 

Key, Florida 33042 ("Property"). The Property is located on an island in Monroe County, 

Florida commonly known as No Name Key. 
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2. Respondent, UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA 

d.b.a KEYS ENERGY SERVICES ("KES"), is a Florida electric utility with its principal place 

of business located at 1001 James Street, Key West, Florida 33040. 

3. Intervener, MONROE COUNTY, is a political subdivision of the State of Florida 

("Monroe County"). 

4. Intervener, NO NAME KEY PROPERTY OWNERS ASSOCIATION, INC. , is a 

Florida not for profit corporation ("NNKPOA"). NNKPOA is made up of members who own 

property on No Name Key, Florida and are desirous of connecting to commercial electrical 

service. 

5. KES ' territorial service area includes the island of Key West and extends beyond 

the City limits for approximately thirty-five (35) miles East through the Lower Florida Keys, 

terminating at Pigeon Key, Monroe County, Florida. 

6. Mr. and Mrs. Reynolds own real property on No Name Key, Florida, located 

within KES ' territorial service area. 

7. With this proceeding Mr. and Mrs. Reynolds seek: (1) a Public Service 

Commission ("PSC") Order declaring KES must connect customers located on No Name Key 

who request service from KES and meet the electrical safety code requirements of the Florida 

Building Code for electrical connection; (2) a determination that the PSC has exclusive 

jurisdiction over KES ' territorial agreement, including enforcement of its terms; (3) PSC ' s 

jurisdiction over the territorial agreement preempts Monroe County' s Ordinance 043-2001 as it 

pertains to KES and its electric lines; (4) a determination that Monroe County does not have 

jurisdiction over No Name Key customers connection to KES and; (5) cannot prohibit KES 

customers from connecting to the electric utility. 
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LEGAL AUTHORITY AND JURISDICTION 

8. This is a complaint pursuant to §25-22.036, Florida Administrative Code 

("F.A.C."), seeking authority from the PSC to engage in an activity subject to PSC jurisdiction 

and complaining of an act or omission by an entity subject to Florida PSC jurisdiction which 

affects the complainants' substantial interests and which is in violation of statute enforced by the 

Commission and Commission order. 

9. The PSC is an agency of the State of Florida with regulatory and police powers to 

regulate public utilities and electric utilities in the State of Florida, including KES. See Fla. Stat. 

§366.01 , et. seq. KES was created by legislative enactment Chapter 69-1191 of the Laws of 

Florida. See Chapter 69-1191, Laws of Florida (1969). 

10. By statute, KES is defined as an Electric Utility. See Fla. Stat. §366.02(2) 1• 

11. The Supreme Court has affirmed that the "PSC derives its authority solely from 

the legislature, which defines the PSC's jurisdiction, duties and powers." Florida Public Service 

Commission v. Fred L. Bryson, 569 So.2d 1253 (Fla. 1990). The Court has specifically held 

that: 

The Commission shall have jurisdiction to regulate and supervise each public 
utility with respect to its rates and services ... The jurisdiction conferred upon the 
commission shall be exclusive and superior to that of all other boards, agencies, 
political subdivisions, municipalities, towns, villages, or counties, and in case of 
conflict therewith, all lawful acts, orders, rules and regulations of the commission 
shall in each instance prevail. Id. 

12. The PSC not only has the authority over enforcing its territorial agreement, the 

"PSC has the authority to interpret the statutes that empower it, including jurisdictional statutes 

and to make rules and issue orders accordingly." Id. at 1255. 

1 Electric utility means any electric municipal utility, investor-owned utility, or rural electric cooperative which 
owns, maintains, or operates an electric generation, transmission, or distribution system within the state. 
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13 . Fla. Stat. §366.04 empowers the PSC with exclusive jurisdiction over 

enforcement of a Territorial Agreement of an Electric Utility, including its terms. Fla. Stat. 

§366.04; See also F.A.C. §25-6.004. In Monroe County v. KES, in the Circuit Court in and for 

Monroe County, the Public Service Commission filed an amicus brief wherein it successfully 

maintained the position "that it has the exclusive jurisdiction to interpret and enforce its Order 

approving the terms of the 1991 territorial agreement, and to determine, whether, to what extent, 

and under what terms and conditions, the residents of No Name Key are entitled to receive 

electric service from Keys Energy." See Motion of the Florida Public Service Commission for 

Leave to Participate as Amicus Curiae to Inform the Court of its Position Regarding Jurisdiction 

filed January 23 , 2012, the Circuit of the Sixteenth Judicial Circuit in and for Monroe County, 

Florida, Case No. 2011-CA-342-K, Order of Dismissal dated January 30, 2012, supra, affirmed 

with opinion Roemelle-Putney v. Reynolds, 38 Fla. L. Weekly D300 (Fla. 3rd DCA 2013). 

14. The PSC is now judicially estopped from determining it does not have jurisdiction 

to hear the instant matter. 

FACTUAL BACKGROUND 

15. On September 27, 1991 , the PSC issued its Order Approving Territorial 

Agreement, Order No. 25127, approving the Territorial Agreement governing the territorial 

service of City Electric Service ("CES"), the predecessor in interest to KES. A true and correct 

copy of the Territorial Agreement is attached to the Verified Complaint previously filed by 

Reynolds ("Reynolds") and incorporated herein by reference as Exhibit A. 

16. The Territorial Agreement provides a Territorial Service Area for which KES has 

the exclusive right and authority to provide commercial electrical services to customers. 

Pursuant to the Territorial Agreement, KES is required to extend commercial electrical service to 
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customers within its Territorial Service Area. The Territorial Service Area includes the island of 

No Name Key. 

17. The Territorial Agreement is a PSC Order enforceable solely by the PSC pursuant 

to the State of Florida' s police power. Absent PSC enforcement, the territorial agreement 

violates state and federal anti-trust statutes. 

18. Pursuant to Chapter 366, Florida Statutes, the PSC is empowered to oversee the 

provision of electric service throughout the State of Florida to approve, supervise and enforce the 

Territorial Agreement. Moreover, the PSC has exclusive jurisdiction over the planning, 

development, and maintenance of the coordinated power grid. 

19. Since 1969, property owners on No Name Key have sought the extension of 

commercial electrical service to No Name Key and for decades have been in repeated 

discussions and negotiations with KES to provide for the extension of commercial electrical 

service to their properties on No Name Key. 

20. The overwhelming majority of No Name Key property owners desire commercial 

electrical service because of the high costs associated with using alternative energy sources, and 

the inability to dispose of by-products of alternative energy, including exhausted batteries and 

damaged or worn propane tanks. More so, the use of large diesel fuel generators produces large 

amounts of environmental and noise pollutants, affecting all aspects of the ecosystem unique to 

No Name Key. 

21. By connecting to commercial electrical power, the combined use of the existing 

solar capability together with commercial grade power would result in positive net solar 

metering producing a net positive impact on the environment. The net positive impact would far 
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exceed the negative impacts which currently exist as a result of the current pollutants emitted to 

power the homes on No Name Key. 

22. Despite the desire of the majority of the property owners on No Name Key, and 

the environmental benefits commercial electricity could bring to No Name Key, in 2001 , an anti-

electricity property owner, Alicia Putney, successfully lobbied the Board of County 

Commissioners for Monroe County to enact an ordinance that prohibits the extension of utility 

lines to No Name Key. See Monroe County Ordinance 043-2001 , a copy of which is attached 

hereto as Exhibit B.2 

23. On September 26, 2001 , the Monroe County Planning Commission, including 

then-Commission member Alicia Putney, approved a resolution ("Planning Resolution") 

supporting Ordinance 043-2001 . A true and correct copy of the Planning Resolution is attached 

hereto and incorporated herein as Exhibit C. 

24. Monroe County, with the assistance of then-sitting Monroe County Planning 

Commission member Alicia Putney, who then and still currently resides on No Name Key, 

drafted Ordinance 043-2001, which prohibits the extension or expansion of public utilities, 

including electric utilities, through CBRS units. Ordinance 043-2001 amended Monroe County 

Code Section 9.5-258 by creating an overlay district on all areas, except for Stock Island, within 

federally designated boundaries of a CBRS Unit. Additionally, Ordinance 043-2001 provides 

that within the overlay district, the transmission and/or collection lines of the following types of 

public utilities shall be prohibited from extension or expansion: central wastewater treatment 

collection systems; potable water; electricity; and telephone cable. A true and correct copy of 

Ordinance 043-2001 is attached hereto and incorporated herein as Exhibit B. 

2 Notwithstanding the foregoing, Petitioners' have filed an action in circuit court captioned In the Circuit of the 
Sixteenth Judicial Circuit in and for Monroe County, Florida, Case No. 2013-CA-60-K requesting the court declare 
Ordinance 043-2001 void ab initio for failure to properly notice the County Commission vote on said ordinance. 
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Circuit Court Procedural History 

25. On or about April 1, 2011 , Monroe County, instituted the case styled as Monroe 

County, a political subdivision of the State of Florida v. Utility Board of the City of Key West, 

Florida d.b.a. Keys Energy Services, et al., Case Number 2011-CA-342, in the Circuit Court of 

the Sixteenth Judicial Circuit, in and for Monroe County, Florida before the Honorable David J. 

Audlin ("County Law Suit"), on claims of declaratory relief and injunction against KES3 and all 

forty-three (43) tax payers which own property located on No Name Key (collectively, 

"Defendant Owners"). 

26. Monroe County ' s factual basis for its lawsuit was predicated on Monroe County' s 

belief that it has jurisdiction to regulate KES ' extension of electric services to property owners of 

No Name Key. In the County Law Suit, Monroe County and KES argued that Monroe County' s 

Land Development Regulations govern the extension of the utility line to the property owners of 

No Name Key in direct contradiction to their prior position in Board of County Commissioners 

of Monroe County v. Department of Community Affairs. A true and correct copy of Monroe 

County' s Complaint is attached hereto and incorporated herein as Exhibit D. 

27. Monroe County has previously taken the position that electrical transmission lines 

in the right-of-way were not under the regulatory framework of the Comp. Plan as outlined in 

that certain letter dated April 29, 2010 from the Monroe County Attorney to the General 

Manager of KES. A true and correct copy of the letter from the Monroe County Attorney to the 

General Manager of KES letter is attached hereto and incorporated herein as Exhibit E. 

Moreover, in 1998, Monroe County successfully argued to the Third District Court of Appeals 

3 Claimants are confounded as to why KES would assist in drafting a complaint which requested the Court enjoin 
KES from providing commercial power to No Name Key property owners. Claimants believe the PSC may be able 
to better shed light or answer this question as Claimants cannot find any justification for this action which interferes 
with KES' contractual obligation to provide power to customers requesting service. 
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that development did not include the extension of utility lines down public right-of-ways based 

on Fla. Stat.§ 380.04. See Board of County Commissioners of Monroe County v. Department of 

Community Affairs, 560 So.2d 240, 240 - 241 and Fla. Stat. § 380.04. 

28. Mr. and Mrs. Reynolds filed a Motion to Dismiss in response to the County Law 

Suit, asserting the circuit court lacked subject matter jurisdiction over the issues brought forth in 

the County Law Suit and that jurisdiction was vested solely with the PSC. 

29. On January 30, 2012, the Court granted the Reynolds' Motion to Dismiss, and 

dismissed the County Law Suit with prejudice, holding that the PSC had exclusive jurisdiction 

on issues regarding the interpretation and enforcement of territorial agreements, and that the PSC 

was the proper forum for hearing the issues presented in the County Law Suit. A true and 

correct copy of the Court' s Order of Dismissal with Prejudice is attached hereto and incorporated 

herein as Exhibit F. 

30. Monroe County and Alicia Roemelle-Putney appealed the County Suit dismissal. 

The Third District Court of Appeal (3rd DCA) affirmed Judge Audlin ' s ruling in the County Law 

Suit. In reaching its opinion, the 3rd DCA found that the legislative authority of Florida Statute 

Section 366.04(5) grants the PSC jurisdiction over "the planning, development, and maintenance 

of a coordinated electric power grid throughout Florida to assure an adequate and reliable source 

of energy for operational and emergency purposes in Florida and the avoidance of further 

uneconomic duplication of generation, transmission and distribution facilities." See Alicia 

Roemmele-Putney, et al. v. Robert D. Reynolds, et al., supra, pg. 4. Pursuant to section 

366.04(1), the PSC ' s jurisdiction, when properly invoked, is exclusive and superior to that of all 

other boards, agencies, political subdivisions, municipalities, towns, villages, or counties. Id. at 

5. Statutory authority granted to the PSC would be eviscerated if initially subject to local 
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governmental regulation and circuit court injunctions of the kind sought by Monroe County. Id. 

A true and correct copy of the opinion by the Third District Court of Appeal is attached hereto 

and incorporated herein as Exhibit G. 

31. On March 17, 2012, KES approved Line Extension #746 ("Line Extension") with 

the No Name Key Property Owner' s Association ("NNKPOA") for the extension of electrical 

service to No Name Key. On or about July 26, 2012, pursuant to the Territorial Agreement and 

Line Extension, KES completed and energized the electrical lines installed during the Line 

Extension. 

32. On May 16, 2012 Monroe County, in their continued effort to prevent the 

majority of the taxpayers owning property on No Name Key from connecting to commercial 

electricity, once again sued KES alleging the electrical lines were violating the LDR's and 

Comp. Plan and sought an injunction against KES ("Count Injunction Suit"). In addition, 

Monroe County claimed a portion of the distribution lines were crossing over lands which are 

owned by Monroe County for the benefit of the public at large. The Reynolds intervened and 

filed a Motion to Dismiss alleging the PSC, not the circuit court had the exclusive jurisdiction 

over the matter. 

33. On February 22, 2012, Judge Audlin, once again ruled that the PSC, not the 

circuit court, was the proper forum and the agency with the exclusive jurisdiction to decide the 

merits of the suit. A true and correct copy of Judge Audlin's Order of Dismissal is attached 

hereto and incorporated herein as Exhibit H. 

Homeowners Attempts to Connect to the Coordinated Power Grid 

34. After KES installed the electric distribution line on No Name Key, Reynolds 

applied on December 13 , 2012 for an electric permit to install a 200 AMP Electric Service and 
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Subfeed ("Reynolds ' Electric Permit Application") to connect to the electric distribution line 

outside their home located on No Name Key. 

35. On January 14, 2013, Monroe County denied Reynolds Electric Permit 

Application ("Reynolds Denial Letter"). A true and correct copy of the Reynolds Denial Letter 

is attached hereto and incorporated herein as Exhibit I. 

36. In addition to the Reynolds attempt to connect the coordinated power grid, Mr. 

James Newton and Mrs. Ruth Newton (collectively the "Newtons") attempted to connect to the 

energized electrical lines on No Name Key. On April 3, 2012, the Newtons applied for an 

electrical building permit for the installation of 200 AMP Electric Service and Subfeed to their 

No Name Key property ("Newton Electrical Permit Application"). A true and correct copy of the 

Electrical Permit Application is attached hereto and incorporated herein as Exhibit J. 

37. On May 15, 2012, Monroe County issued the Newtons an electrical permit, 

bearing permit number 121-1527 ("Newton Electrical Permit") pursuant to the Electrical Permit 

Application. A true and correct copy of the Newton Electrical Permit is attached hereto and 

incorporated herein as Exhibit K. 

38. On June 12, 2012, Monroe County revoked the Newton Electrical Permit, stating 

the permit was issued in error ("Newton Revocation Letter"). A true and correct copy of the 

Newton Revocation Letter is attached hereto and incorporated herein as Exhibit L. 

39. The Revocation Letter, in part, alleges that electrical service is not authorized on a 

property located within a Coastal Barrier Resource System ("CBRS") pursuant to the Coastal 

Barrier Resource Act ("CBRA"). 
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40. The Newtons and Reynolds ' property are not located within a CBRS, and are 

therefore not subject to the CBRA. A true and correct copy of the nearest CBRS designated area 

to the Property is attached hereto and incorporated herein as Exhibit M. 

41. Pursuant to Monroe County' s own admissions, the type of service and work 

which would have been performed pursuant to the Newton Electrical Permit does not conflict 

with the Comp. Plan, yet the County denied the Newton Electrical Permit in an attempt to 

regulate the extension of the coordinated power grid and a customer' s connection to said grid. 

True and correct copies of testimony from Growth Management Director Christine Hurley 

acknowledging the type of work which would occur pursuant to the Newton Electrical Permit is 

attached hereto and incorporated herein as Exhibit N. 

42. The present dispute arises under the Territorial Agreement's terms of service 

which require KES to extend and maintain power to all property owners within the Territorial 

Service Area. Although KES has attempted to provide service to Reynolds ' property, to date 

KES has failed to provide electricity to and connect Reynolds ' property to the coordinated power 

grid due to Monroe County's intentional interference in the jurisdiction of the PSC to plan, 

develop, and maintain the coordinated power grid. 

KES is Required and Authorized Pursuant to the Territorial Agreement to Complete the 
Extension of Commercial Electricity Lines to All Homeowners on No Name Key, Florida. 

43. KES has extended commercial electrical distribution lines to the island of No 

Name Key and is required to connect customers despite the regulations imposed by Monroe 

County. To date, KES has failed to connect customers requesting service due to Monroe 

County' s insistence that it can regulate a property owner' s connection to the coordinated power 

grid. 
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Monroe County Cannot Prohibit a Customer's Connection to KES 

44. Article 6 of the Territorial Agreement, Construction of Agreement, Section 6.1 of 

the Territorial Agreement expressly provides that: 

It is hereby declared to be the purpose and intent of the Parties that this Agreement 
shall be interpreted and construed, among other things, to further the policy of the 
State of Florida to: actively regulate and supervise the service territories of 
electric utilities; supervise the planning, development, and maintenance of a 
coordinated electric power grid throughout Florida; avoid uneconomic 
duplication of generation, transmission and distribution facilities; and to encourage 
the installation and maintenance of facilities necessary to fulfill the Parties 
respective obligations to serve the citizens of the State of Florida within their 
respective service areas. (underline and emphasis added). 

See the Territorial Agreement, Section 6.1 , Construction of Agreement. 

45 . Moreover, KES ' obligation to serve the citizens of the State of Florida within its 

respective service area is expressly stated in the Territorial Agreement ' s Section 0.2 which 

states: 

"the Parties are authorized, empowered and obligated to furnish by their corporate 
charters and the laws of the State of Florida to furnish electric service to persons 
requesting such service within their respective areas;" ("underline added") 

KES enabling legislation under the laws of the State of Florida states that KES has: 

"the full , complete and exclusive power and right to manage, operate, maintain, 
control, extend, extend beyond the limits of the City of Key West, Florida, in 
Monroe County Florida, the electric public utility owned by said city, including 
the maintenance, operation, extension, and improvement thereof, and including all 
lines, poles, wires, mains, and all additions to and extension of the same ... " 

See Chapter 69-1191 , Laws of Florida (1969). 

46. KES, pursuant to the State of Florida' s enabling legislation, its Territorial 

Agreement and incorporated Territorial Service Area, has an affirmative obligation to extend 

electrical lines to any party requesting such an extension when the requesting party supplies the 

requisite funding for the extension. 
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4 7. KES, pursuant to Chapter 163, Florida Statutes, has the authority to install 

electrical transmission lines in the established rights of way. KES has installed the electrical lines 

on No Name Key, in the established rights of way. 

48 . KES, pursuant to the pursuant to Chapter 163, Florida Statues, the State of 

Florida' s enabling legislation, its Territorial Agreement and incorporated Territorial Service 

Area has properly installed the distribution system to No Name Key and is properly maintaining 

such system. 

48. Monroe County has prohibited the issuance of a building permit to connect No 

Name Key property owners to the KES distributions lines on No Name Key. Monroe County' s 

refusal to issue building permits for connection to KES ' distribution line is based solely on 

Monroe County ' s incorrect belief that it has the authority to regulate a customer' s ability to be 

supplied electrical power within KES territory and that pursuant to Ordinance 43-2001 it can 

prohibit a customer from connecting to KES electrical line. 

49. Reynolds asserts that Monroe County has no jurisdiction over KES planning, 

development and maintenance of the distribution line which would connect Reynolds to the 

coordinated power grid. Reynolds position is that the PSC has exclusive jurisdiction over the 

planning, development and maintenance of the coordinated power grid. Moreover, the PSC has 

the jurisdiction to enforce the terms of its Order approving KES territorial agreement, including 

the provisions which require KES to provide service to customers upon agreement of reasonable 

provisions for the providing of service. 

50. Notwithstanding the foregoing, the connection of customers to an electrical utility 

is not within the purview of Ordinance 043-2001. Specifically, on-site electrical systems do not 

constitute public utility transmission or collection lines under Monroe County Code. See Section 
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19-31 , Monroe County Code (Public or private utility includes any pipeline, gas, electric, heat, 

water, oil, sewer, telephone, telegraph, radio, cable television, transportation, communication or 

other system by whomsoever owned and operated for public use, including, but not limited to, 

the Florida Keys Aqueduct Authority, BellSouth,4 Keys Energy System, The Florida Keys 

Electric Cooperative Association, Inc. and/or their successors, affiliates, subsidiaries or assigns). 

A private individual ' s on-site electric system and connection does not fall under Monroe County 

Ordinance 043-2001 which prohibits the extension of transmission or collection lines by public 

utilities. 

51. More so, Reynolds asserts that prohibiting No Name Key property owners from 

connecting to commercial power violates the equal protection clause of the Florida Constitution 

by unfairly discriminating against No Name Key property owners because Monroe County' s 

building code does not prohibit the connection of homes to commercial power. The connection 

to KES ' commercial power grid by a No Name Key property owner does not constitute the 

extension of public utilities into Coastal Barrier areas as on-site electrical power, including 

wiring, conduit, and transmission systems existing on each No Name Key property do not fall 

under the definition of public utilities. Therefore, connection to commercial power can only be 

prohibited based on health, safety, or welfare concerns already built into the building code. 

Should No Name Key property owners comply with all building code requirements, No Name 

Key property owners would be discriminated against if prohibited from connecting to 

commercial power. 

4 Bellsouth ' s successor in interest, AT&T, already has high speed internet and phone service extended to No Name 
Key and the law is clear Monroe County does not have jurisdiction to regulate telephone providers. 
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52. Reynolds asserts Monroe County' s position unreasonably infringes upon each No 

Name Key property owners ' right under the Territorial Agreement to be furnished with electric 

service upon request. 

RELIEF REQUESTED 

WHEREFORE, the Complainant, ROBERT D. REYNOLDS and JULIANNE C. 

REYNOLDS, respectfully request that this Honorable Commission: 

(a) Exercise jurisdiction over this action and the parties hereto; 

(b) Issue an Order declaring the PSC ' s jurisdiction preempts Monroe County' s 

enforcement of Ordinance 043-2001 as it applies to KES, its territorial agreement and enabling 

legislation; 

(c) Issue an Order finding the commercial electrical distribution lines KES extended to 

each property owner of No Name Key, Florida are legally permissible and properly installed; 

(c) Issue an Order finding that Monroe County cannot unreasonably withhold building 

permits from KES ' customers based solely on their property location being on the island of No 

Name Key and mandate that Monroe County may not prevent the connection of a homeowner on 

No Name Key to the coordinated power grid; 

( e) Award reasonable attorney' s fees and costs for the prosecution of this action; 

(f) Award such other and supplemental relief as may be just and necessary under the 

circumstances. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by U.S. 

Mail and Electronic Mail to the attached Service List this 11th day of March, 2013. 

Robert B. Shillinger, Esq. 
MONROE COUNTY ATTORNEY' S OFFICE 
1111 12th Street, Suite 408 
Key West, Florida 33040 
Primary Email: Howard
derek@monroecounty-fl.gov 
Secondary Email: Dastugue
laurie@monroecounty-fl.gov 

Andrew M. Tobin, Esq. 
ANDREW M. TOBIN, P.A. 
P.O. Box 620 
Tavernier, Florida 33070 
Primary Email: tobinlaw@terranova.net 
Secondary Email: tobinlaw2@gmail.com 

Respectfully submitted, 

SMITH I OROPEZA, P.L. 
138-142 Simonton Street 
Key West, Florida 33040 
Telephone: 305-296-7227 
Facsimile: 305-296-8448 
Primary Email: bart@bartonsmithpl.com 
Secondary Email: greg@bartonsmithpl.com 
tiffany@bartonsmithpl.com 

Isl Barton W. Smith, Esq. 
Barton W. Smith, Esq. 
Florida Bar No. 20169 
Gregory S. Oropeza, Esq. 
Florida Bar No. 56649 
Patrick M. Flanigan, Esq. 
Florida Bar No. 4 7703 

Nathan E. Eden, Esq. 
NATHAN E. EDEN, P.A. 
302 Southard Street, 205 
Key West, Florida 33040 
Primary Email: neecourtdocs@bellsouth.net 

Robert N. Hartsell, Esq. 
ROBERT N. HARTSELL, P.A. 
Federal Tower Office Building 
1600 S. Federal Highway, Suite 921 
Pompano Beach, Florida 33062 
Primary Email : Robert@Hartsell-Law.com 
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EXHIBIT 

I A 

BEFORE THE FLORIDA PUBLIC SERVIC;E COMMISSION 

:tn Re: Joint Petition of Florida) 
Xeys Electric Cooperative ) 
Association, Inc. and the utility) 
board ot the City o~ :Key West for) 

DOCKET NO. 910765-:BU 
ORDER NO. 25127 
ISSUED: 9-27-91 

zo 9 
approval of a territorial ) 
agreement. ) ·1 z: . 

~~~~~~~~~~~~~~~~> 

The following C01111lisaioners participated in the disposition of 
this aatter: 

THOMAS !f. BEARD, Chairman 
SUSAH F'. CLARK 
J. TERRY DEASON 

MICHAEL McK. WILSON 

NOTICE OP PROPQSBD AGJlfCY ACTION 

BY 'l'BE COIDll:SSl:OH: 

NOTICE is h~eby given i;,y the Flo:i-ida Public Service 
Co-.i.ssion that the action discussed herein is pJ;"eli.minary in 
nature and wil.l hecom. final unless a person whose interests are 
adversely affected files a petition for a formal proceedinq, 
pursuant to Rule 25-22.029, 7lorida Administrative Code. 

On July 10, 1991, Florida Kaya Electric Cooperative (!'DC) and 
City Electric system (CES) filed with this Comwd ssion a joint 
petition seeking approval of a territorial acp:aaaent executed. by 
the parties an June 17, 1991. The joint petition waa tiled 
pursuant to Rule• 25-6.0439 and 25-6.0440, Florida Adainiatrative 
Code. · The territorial. agreement inc::ludinq its terns and conditions 
and the identity of the geographic areas to be served by each 
uilli'ty are ahown in Appendix A. There wil1 be no ~aci1ities 
excb.anqed or custoaers transrerred as a result of the agreeaant • 

. "I'be service arQas of the parties with the unique typography of 
the Florida Xeys affords a rational for the bounda.xy between the 
parties. Neither party has any distribution facilities located in 
the territory of the other party, and neither party will construct, 
operaUi, or maintain distribution facilities in the territory or 
the other party. 

The agreement does not, and is not intended to prevent either 
party from providinq bulk power supply to wholesale customers for 
resale wherever they aay be located. 

ooctMITT ~M-\SER-OAlE 
o 9 6 2 8 Sf.r 27 $ 
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Having reviewed the joint petition, the Coamission finds that 
it satisfies the provisions of SUbsection 366.04(2)(d), Florida 
statutes and Rule 25-6.0440, Florida Adainistrative code. We also 
find that the agreement satisfies the intent . of Subsection 
366. 04 (5), Florida Statutes to avoid further uneconomic duplication 
o~ generation, tranmdaaion, and distribution facilities in the 
atate. We, therefore, find that the aqreUlent i.• in the public 
interest and ~ould be approved. 

In consideration of. the above, it is 

ORDERED by the Florida Public Service COmDission that the 
joint petition for approval of the territorial agreement between 
Florida Keys Electr.j.c Cooperative and City Electric SysteJR is 
granted. It is further 

ORDERED that the territorial agrenent and attac.hment a.re 
incorporated in this Order as Appendix A. It is further 

ORDERED that this order shall becaae final unless an 
appropriate petition for fonaal proceeding is received by the 
Division of Records and Reporting; 101 Bast Gain6S Street, 
Tallahassee, Florida 32399-0870, by the close ot business on the 
date indicated in the Notice of P'Urther Proceedi.nqs or JUdicial 
Review. · · 

By om>BR of the Florida Publ.ic Service Ccmaission, this 
27th day Of SEPTE'KBER 

(SEAL) 

.MRC:blt.i 
910765.blt.i 

.. 
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NOTICE OF fUl<:l'JW( PROCEIQINGS OR JUDl:CliL REVIEI 

~e Florida Public Service COllJlliasion is required by section 
120.59(4), Florida Statutes, to notify parties of any 
adainistrative hearing or judicial review of Colllldssion orders that 

.is available under Sections i20.57 or 120.68, Florida Statutes, as 
well as the procedures and tine li.JD.i ts that apply. Thi• notice 
should not J:>e construed to mean all requests for an administrative 
hearinq or judicial. review will Qe granted or result in the relief 
souqht. 

· The action proposed herein is preliminary in nature and will 
not becOlle effective or rinal, except as provided. by Rule 25-
22. 029, Florida AdJl.inistrative Code. Any person whose sul:>stantial 
interests are affected by the action proposed l>Y this order may 
file a petition for a formal proceedinq, as provided by Rule · 25-
22.029(4), Florida Administrative Code, in the form provided by 
Rule 25-22.036(7)(a) and (f), Fiorid.a Administrative COde. This 
petition must be received by the Director, Divis.ion of Records and 
Reporting at his office at 101 East Caines Street, Tallahassee, 
Florida 32399-0870, by the close of business on 

10/18/91 

:rn the absence o:f such a petition, this order shall become 
affective on the day subsequent to the aJ;>ove date as provided by 
RUle 25-22.029(6), F1orida .Adllinist.rative Code. 

Any objection or protest filed. in this docket be:fora the 
issuance da.te of this order is considered abandoned unless it 
•atist'iea the foregoing conditions and is renewed within ·the 
specUied protest period. 

I.~ this order becoaes final and effective on tbe date 
described above, any party adversely af:fected :may request judicial 
review by the Florida SUpreJDe CoUrt in t:he caae of an e1ectric, gas 
or telephone utility or by the First District Court of Appea1 in 
the case of a water or sewer uti1ity by filinq a notice of appeal 
with the Director, Division of Records and Reportinq and filing a 
copy of the notice of appea1 and the :filinq t"ee with the 
appropriate court. !l'his filinq :aust be compl~ted within thirty 
(30) days of the effective date of this order, pursuant to Rule 
9. 110 • Florida Rules of Appellate Prooedure. ·The notice of appeal 
must be in the form specified in Rule 9.900(a), Florida Rules of 
Appellate Procedure. 

----------- - ·-·-· -· - -· 
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...... ·::. ( 

· ... , .- Seeti-on ·o·. l . 

· c 

i'i"" day of. __ ::r.._u_IJ_..f: ______ • 1991 by and between the 

Utility_ Board of the City of Key West, using the tr•de n.ao •city 

. E1ec:t.ric: Syste•1" (referred to in this Agreement as •as•) 

oqiani~ed and _existing under t.he lawa of t.be State of Florida and 

:·.. :;• 

:-· .. 
r_=}f.::i 

·:::: .... :: · 

: :; .. .. ·:{:: :. .·.. . ... 

··=· .. 

. ; .:.::.:~~:;:::~: :.~·.::::::.:::::::.:::::;:~::.~~~: •.·· .. ~~.:·.~.~~~-~:-~;;~~~ 
~::~ ;~'f.~;r.d~=.i;:~ ·.·1~ ·. ~~ru:: "A~~e-~ia•~t .a~ · · ·r~·t:~· 1; ~ ... bara.l. elec~-~ic ·. 

cooperative organised and existing under ai.pter 425; Florrda 

Statutes, and Title 7, Chapte"t-" 3,l, Ubited ~t:Ate~ Code and an 

electric utility as "eflned in CJwlpter 366.02(2). Florlcla · 

Statutes, ucb of whose retail seriice territories are subject to 

regulation puasuan~ to ~bapter )68, t;loz:lda . ~t;atu~ea ·~ wbicb· 
. -·· . 

WITNllSSttH:'. 

Section 0. 2: W8£RBAS, the P•rties ace authorized, 

efapcMfered and obligated by their cor:porat.e charters .rid ti* lava 

of tbe ~~te of Plorlda to furnish electric aenof.ce to persons 

requesting such service within t.heir reapective service areas; 

and 

WHEREAS, ••ch of the Parties preseotly 

. . 
: · .·:::.".·.···.·.· : • : !,.~ ;:;: 

-;: 'S:;: 1' ~ -:- . 

• ~~ .... ,~iii? .•• ii 
:. 
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-
Section 0.4~ .WBE~_E.AS, al"t.bough the reispec.tlv.e ..a•~lC;e .·~;:., 

• .. • • ...... -..1 J'" ~·.. • - · ". L .. :• .... -. • . : ' • • • -. • • ... •'" ··~ .. • .. . ••'" • •• · I 

. ·~reae o! ~~ Put.iee are contioP<>us~ their resp~ti·;. ana~ b,;~~ ··· 

aii existing and natural boundary bet:veen ltnight X•y and LitUe 

Duct ~ey, vbich bouQdary is intersected by the Seven Hiie · aridge, 

and 

:.•t . ~~ .. 
-~-:~· . . .. : i ... ·: 

"= · • 
. ·~:: ' ~; · · 

.... . 

the ••?.lee ~re,u ·of: t.llC ;Par~iea and .f.he untq~e t~rapby of t.he . .. : -.. ; •. 
.. • • • ... • • • .. • • • • : • .. • ... • • .. • # • .. • • ... • • • ... .. •• • • •• • • ··< ~ .• -· : 

.-·}•tori~.• '. ~Y~ .. i;(f~~~~- :e;··~!i~l:.}~:i.eo.~~~~,~-.1~1 --~~~tr.· · :·:, .. .:.; -~~·~>·'·'.b .. •.<: 
.~ • • . .. ,;. • ,-.• .,' l ,•• • ~ • ,.. "; : · • •"' • . • 1 _, • • '• • • • . • " • • • ,/ • • • .: r • 

between the'. Part.1••• and · ·. . . . ,. . .. . . ~ . . 
Sect.lo,; o:,. WllEREAS, the P~rtleil desire to alnla1~e· t.helr 

coa~ to t.lleir ~·~t.ive aate p•yers by ..,oidiag duplication of 

~enerat1oa~ tranaaisaioa, and dlstrlbution facilities, and by 

.avoldlag ~ ·coeu of "lit.igat.ioa tbat aar result la territorial . ? 

:•::· ~!?. 
·«~.. ' 

·.·· 

••• • . 04 •• 

dicp\ibea1 and• · · 
.. • ' ... • : • . .. .• J .. • : • • : .. . •• • ·~.; ... ·~~::::. :~:~ t~!.!) :' ~· .:.~!.~~·Th:.~1'~ 

'·. · .: ·: i . ... :. seCtion·o·. 7a . ~ERQS; : tbe ·pa~ies- des.IO= te>· ~~· d.,Vfrls• · · .. '.~,~~'tf·y~~'.· ~j!\i~~~:~~"'~ 
.... _ ~.y·· ..... 6 • l .~ . ~· .. : •. ·:·;._:.. .... : ........ . •.: ·.:: ·: ... . .: : · .. · .. "! . • • : •. -,~ • .. ··~ :: ' \ • f •• :· ·· ... : • ". ~ . ?~~f~$. ~\~~~·:::'~~!~:·=--.. :,. 
· .-cbl-oglC:al. and · •hYirc>miOntd eoriscqu~ea that lliay renl.t V:h•n ~<;;~; .. .)~~;~: -. ·:.'tfr'.i. :u.:::-

coapetiilg utilities attampt to expand their servlcti faeilit.1.. ::~~~-,.~.i--~·•''!' ·:,~ :; .•. ::,: '.>• 

iato areAS vhe.rw other utilltlea taave also constructed ••rTice ·: ~ 

facilities; and 

section 0.8t WHEREAS, The Florid• Public Se~vice 

C-lsalon Cr:.ferred to in tbia Ag~ent. as the '"Colloalasion•), 

baa preTi~ly · reco0ni~ed · that d\li;ll.l~at:lon of facilities mult• 

1D needless and wasteful. expenditures and 1111J1Y ere~te bazardous 

_ -·-- - ~i~atlon. 1 cletri.aental t.o the public intecest: and . __ ....... .. .... .... - ·-
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"O reeaent /Q:S /f'lt.£C 
Pao• l 

( 

: Section .o.,, .· 1f'BE1t£~ • . ~Jae P..Jrtle,s .cle•l.,r;e _t.o •vold. ancf·, · . . · . .. . ..- . :. .• .. · : .. _ .. '"' . .. . .,. . . . ·. . . : . . . . . . . . .. .. ' ... . ·· . 
eli•inate the clrcuastances olving rise to pot.entl.al dupiioation 

of facllitl•• and bas.acdous sltoat1onc, and t~rd tbat eDd .i.ave 

es.t.ablisbed a Territorial aouadary Line to delineate their 

respective retail Terri tori al · As:eas; .aod 

Sectlon· O.lD: WBER.EAS, t.h• Co•aisslon is ••poverecl by 

.. ·. ~tlon : l6·~-~(2Hdl_,.: ~~ori"! Sl:.atvtes •.. to ap.Pro•e: &Dd '-nforce 

: ter;.r1~orU:1 a.on ... .,~. bnW-n" electrJ.'? ~~i_litie~:. :b&. ~Aized 
the ~i~oa - o~· ··auc~ ~~D~~ and ha~ beld t.hat aucb -s1r:-=-nts, 

subject to Co••ission approval, are ad•i•able in proper 

circuastancea, and an i11 tbe public inte.:estr 

section O.lh uow, · TKERBFORB, ln consideration of the 

pxwai.e. afonu.~ am ti. llU.t.~ covenants a~ ag~nt.a bdrein · 
. . ... . . . . . ' . . ... . ' . . ··. .. . ·. .. ... . . . 
.. t. forth t.he Partiea agre. •• foll.01nt1 • 

.;.:: .. : .. _: _·· ~ · ·.· · ..... · ... · .. ...... :.· .... :>'·:·:-· ; .. -. ·_::· ·,.: ... - ..... · .... :·. . ·: .. .. .... -:· -~: . 
. , . .. :· -: ._ •.• • .. • :: . : · I , • ... 

M'l'ICl.B l 

IJEl'IR JTIOMS 

$ection 1.1: Territorial aounes.rr Line. As used in t.bia 

Agre-•nt, the term -rer:-:i:it.orlal Boundary Line• aii..11 aean the 

boundacy llne shown on the .. p attached hereto as E1tbibit. •A•, 

vbicl\ differentiat.- end d1Tid- the rue Territorial Area and 

the C%S Territ:.ocial Ac.a. 

section l.2i As used in this 

.\gr••••nt., t.be ten •f'XEC Terrl torlal Area• abal.J aean the 

geographic •nu of 11onroe County shown on Exhibit .,,.. designated 

~:~~ 
;; :-~i~~;~~j 

· . . ;··.r. 

l " . :. . 

z. ·.·~··· .. 

. ,, .. '" _ ...... ~~~~~~~ 
... .... *' 
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.. ''"'l · . . :..::: 

......... ~ ... --~ ·-· . .. · 

.... .. 

( 

: · !'Flau;!' •.. . ar)d_. th•, ~l&ttc• 'Of ~be. g~~·p~ic ~~· .~~ "on~~Coµl't;y·, .. :· . . ·-· . .· . . .. . . . .- . . ' . . . . . . . .·. . . : 

not sbovn. ·on Exhibit ~A· which li- North by Northeast of the 

Territorial aOundacy Line. 

Section 1.3: CBS Territorial Area. As used in this 

Agr•-•nt, t.~e tera •cES Territorial Area•· shall •••A the 

geographic 41 ·reas Of Monroe County;' sbowa OD E;xbibit -A•~ 

· · '.~ ·.~ : ·.:' d•signat'4 .. •as~, ·~d t;he &al·ance of th~ g~raphic .area of 
"L ' : ' : : • • ' . •: ; ' • ' ~ .~· • •• ' • .- •, • • ~ . : .- ,.•,, • • .. .-~ • • 

· ..... . .. ·. :, ·Nonroe 
0

.C6unty; Mt:" ~h oii ·. sx"Jiibi:~ :•A• vbio.'Ues . So,1th ·hy!· . :-- . i ·, . . : · : .. . . . . . . . . . . .. . . . .... ·: . .. . . '- ... · .. .. . . .... - ·. . .. . . .. : . . . ~ ... 
Southv~t ·of the Terdtor:ial 8ound•cy -Line. 

Section 1.4: Tr•n••iss ion Line. A• uaed l n this 

Traftsa1ss1on Line of either Party having a nting of 69 kV or 

g"4_ter. .· 
.. . SfCt·l~n· l • .:S~.': Distribution Li'n~ ·. · · As . u•~•d• lD thi::s · 

• • •• .. : • ,• • • • • , • • • • .. .. • • • h • • • • • • • • • • • • • • •• : • 

. ~ · ~ · :'.: ·. ~. L~.ii.~~~~~:,. : t~tc l;~~.::.-o.i-.. :~:~l.~y~i.~:!i ~ :i._1qe~ = ~-~~-~~:.:~!il'~ :~~:·-:-~:.:~":~ 
· ··· ."Distd:buu~ u·~ of ... 1~r ~~rt~ ··h.,,i~ ·a'-ratlasi of up ~: :b~t~ · 

not inc:luding 69. Jtv. 

Section l • 6s Person. Aa used in t.hia Ag~ent, t:.ba tem 

•Person• shall have the •-• inclusive meaning given to it in 

Section 1.01(3), Florida Statutes. 

Sect.ion l. 7: Nev Olstomer. As used In this Agre .. eat, tbe 

t.e~ ·N·ew ·aaa~r· ehall •••n a~ Person t.bat apptl- to either 

Fla'!C or <ZS for retail · el.ectric service aft.er t.tae effect.J.ye date 

oL thls Ag~-nt. 

:- · 

. "··. 

. ;~.· .;:: ·~: 

. ··:. 
;::: ~ ·;::: . ··· . .' 

-~.~~; i . ·:·:: . •: . · . .".,;. 

•!, : 

} . . 

::,:~.: .. '·.':~.· •. ~ .•. ·:· ··: ',·:;~· (. . ,: .. --.: 
~~.. .. · .. ~~:~':: -~ .. :r 

, ;; .. 

a a1 ·rr •n ~ ur . ·· ., 
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Agreeaent, the tee11 •1txistlng cuato•er• shall mean any Person 

':~elving · retail elect.ric Hrrice froia either FIC£C or CES on "the 

effective date of° this ACreement. 

Section 1.9: End Use Facilities. As used in this 

ACireeaent, the teaa·. •end ue facilities• ~ns _those facilities 
. : \': •• 4 • • • • • • • •• 

·· ·: ._' at.: a • g"eog_r;a_P~J.c "lOC<adon where' .t"e' afectrie ene~y ua!'Ci ~ a . ". . .. . . ·. 
C,."stom.r "is uldilaiely ~Uuiaed. 

.AHICu: 2 

AREA ALLOCATIONS All!> llBW AND EXISTING aJS"l'OllmtS 

Section 2 .1: Territorial Allocations. During the taca of 

this ' °'9reeae~ti : F~!C s~l have . ~he exc~l:'~ive .·autliontt· . .'to ' 

. ·. · · .. ~ur~i!f.h . 'ret;~il ehctric serv~e:.£~~- · • ,;,,d . u•~ : w~tb~n .. the- -~~C- . 

:~ · · ' .. ,er'.aioi~i:·-~~-·~~ -~:·~~i · :i,.~~:-i:be· · .-~~~it~~ ~;.~~~-;.r~~ ~- t~'.: _:. ·.; .. 
furnish retail electric serwlce for end use within the CBS 

Territorial ~~ 

Section 2.:2: Service to N- and Existing Cuct011en. ·The 

P.art:~~#S .agree that oeltber of th•• will knowingly serve or 

atte.apt to serve any •- or £xi.sting Custo•er whose eaad-uee 

facllitias are or will be loc•ted within ~be .Territorial Area of 

the other Party. 

section 2.3: Bulk Power for Re.-le. lfothlag benln sball 

be construed to prevent either Party from providing a bulk power 

eupply for resale purpoaes to any other electric ut.illty 

.... 

•,; !• . ;· . • .. ... ::.: .. : 

.···... · ::~: ;~t · .. : ) 

~:~: :;:}·~~~~)i~-i~~"'-~~~ 
. ... • ::-; ·::: 

•. r:·~ 

·, 

:·. '!:c<;· ~- ! 

::.;~·· :': 

. . ,,. .. 
. . 
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· .. ,. r:~gardl~~· 9~ :!"."-•~:·,.u~ ·.o~~·. eleqtri~ . ~~µ.ltY . ~y ,~ .1~i~: ... . · . ' · .. . . . . ··: . . . . . .· . . . . ... ~- . . . 
Fuk:t.ber, no other Sect.ion or provblon of thl• Agceeiaent stwill be 

construed as applying to a bulk power supply for resale purposes. 

S41ction 2.4: 'serTice Areas of Other Utilities. This 

Agreement 'bet;veen FlEC and CES does_ oot const.it.ute an .,agreement; 

: : 

: .. >. 

:; . 

: · : ." " ...... .. ~.-o~ ·.ii~~i.On -'.ot · ·~rii .. g~g~pb~e: ~-~_. ·o~ .No.n.roo· eo11o~y~ tha.t ; • . . : · · 
... ~-rr~~=tJ.: ~~-i~ .. p-~ld~· ;;~~~ri~ ·· ~~~i·~~ .by· e·l.ect~i~ :ut~i-iti~s · '· ·:;::::·,'; ~~,,)~/~::;~;~; . 

._ " . '. ~ ... ~t"parti..es tO: thl•' ~i;.eU.n~~ . ,.· · f: -... : : ... ... : ·.·: ~ .. .~-
' ·· • 0 0 • , o ·~ 

0 

o1 • • ., o • , ., • 
00 

0 , o .. 
0 

• : • ' • • I • ' 0 ' • 

Sect.ion 2.5: CES Facilities · f.n FJCBC Territorial Area. · .... 
. . • 

The Parties agree tbiit l'.be 10cation, use, or ownerahip of 

trana11ission facilities b7 CES (or the use or right t~ the uae of 

!'UC'• traasalsaion f&cilitiea) in Fl.K's. Te rd toriai Are4 aa. . .. . .. .. . . . . .. . . . . . .. . : 
. ·d~fined he.rein. aw1 .aot 9~nt··. ca •DY ncrhi. ot .autbortty. ~ · . ·: 

• • • • ' ' • "' • • "' ' .. "' • • I ., • • • , • '• • ' • <i. • • . • ' • " • • ,/'• • 

,: .. : ~r · ._ · ;;~~~r- .. i.;· tiM;i~b.i:-.,.~~:.~e~~ - &'ftY. ·co~· •~• .. ~® · t,t~ . .. ·~~-~ti-i ._· :: ·\"· 
.. , · '· .~~ -~r -~~·1 · i,.. · 1~~~ in·:m~•. -~e~~~ ·~. 

section 2.61 · Dl•trlbutlon Fac:llltl ... 

any distrf,bution facilit.iea located in tbe territorial are.• of 

the other Party, and neither Party shall coMtr:uct; operate; or 

saintaln distribution facilities in t.be Terri.torial Area of tbe 

other Party. 

Section 2.7s 

aay cuat011en located in the Territorial Area of tlae otber Party 

as of the date of this Agre-ent, and no customers will be 

transferred from one Party to the other by virtue of thi• 

Agree.ant. 

--------------- - ·- ----· 

. .. ? ~~:;~ ~:· >~·; ~~ 
.t••·lti;.;••r1qw·• 

. : 

·.::: : ~ · ·:.:: ........ ·'?:.:t 
·:'·. ·.· ~ 
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O.PERATION MD fl.AINTENANCE 

secdon J.l; Electric ft1tCil1t1es 

vb.lch c:urrent.ly exist or ace hereafter constructed or u•ed by a 

Party ln con~unet.ion ~itb its electric utility systaa, which . are 

directly or indl~ectly . used . ~nd useful in service to 1 ts 
. , . . . . . . .. . .. . . .. ... . . . . ... 
: cust.o_••~· .i,n , i u 'l'er~~ J:oi:i,al .A"'8;.: afta'll be all.~ed .t:o .remain · .. ........ , . ·: ~ .. . . . : . . · .. . : ':. . .. ; . -. . .. . ~· .. . .. . . .. . . ~ . : .. 

· ~wo; 'sltu•t.d and 'sh.11 not be 'subjeet to reovu· or ' transfer 

hereunder except. as provided in t.he Tr•nsalssion Agreement dated 

February 6. 1!185 betv-n tbe Parties or as provided in any 

succeaaor a9reeaent1 provided, however, that such facilities 

shall be. operated and .. intained . in .ucb a aanner •• · t.o alnialze 

11at•rr.renc• wltb the o~ratton& ~ ~· ot.a.er 'Part.y. 
.. • • • • • • .. f 

..... -:' 
· ... 

PU!t!QCJISITE APP!p!AL 

· §ie~on 4 . 1: com•is1lon Approval and 

...... .. 
.. · ... . :· 

Continuing 
I 

.Jurisdiction. The provlsio- of and tbe P.artles' perfo.:.ani:e of 

tbic Agree•ent are subject to the regulatory autbority of tbe 

eo...1 .. 1on. Approval by tbe c.omalasion of the provisions of this 

Agr••~ent shall be an absolute condition precedent to the 

validity, enforeeabllity and applicability hereof. Thia 

.Agree•ent. shall have no effect vhataoever until co-isaion 

approval has been obtained, aad the date of the COllllission•a 

... · 
... 

.:.;-~ ... 

·:.i . :~'.'.;i:;:~!~!.:.~.~?~:::'*'::~ ·:·: . ~l~='- ;. 
···:· .. 

··-:: . .·:. 

·,~·l;;,~1~,::·:t;': 
.•. :.~~: ,'~~~~~ 

. . . . ., .:~j~·:. -·~::: <· :~:· 

.. 

•:.f' _;• .! 

.... .. 

· ..... . 
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or.de:=: . !1~•C)~i~g-. ~~1s~~i.~n ~PP.CO~•:l_ '.p~: .t1'11.• ... ~re~ent -~~11: -~ .: 

·d~emed to be t~ •ff~ti~e date of this A9r-ment. Any Ptope>sed 

•odlfication to this Agreeaent shall be sub•ltted to tbe 

C~asioo for prior •pproval. In addition, the Part.lea •one to 

jointl.y petition the COllllllission to resolve any dispute coacerniilg 

-~ 
>f .. 

.... _ ...... , 

·,the provision$ of this Agre-ent or tile Parti••' perfoxaance ~~ 

·th.ls .AgreeNnt. Th• P~rt:iH recognize tba:t t~ ~i-:Sio~ :bui 

,;'. ; · ::·>·~ .. .. . ;~.n~i~i-~;.d_;.5i~.·i~t"~~~ : t..~ . ~Y·~.~ :tr~i· - ~~·n~ .d'"~tdQ ~·;·i~~'.:~-/: . .":·:. : 
•. ·- ·~r~f-. and the ;ar~i.~ ~~~e~ t.o furnish ~~ ·~ssion vit.b ~ueh . 

reports and otber inforaat.ion aa re~ueated by the co-isaion fr0.a 

ti- to ti••· 

Section 4.2s No.Liability in the Event of Disapproval. ln 
~::.· 

t.be event approval of this Agreement pursuant . to Sect;ion 4.1 : ... , 

,.~: 

.hreof · la rio't ·~btained, neither;Party will h&Ye .~ny cause of . . •..... ,. ; ;,_ :' :·":~'=''.f i.1<. 
= . . .. ·. . . . . . . . . . . : : . . . . . ·. • ._ . . . . . : . . . . ·.: .. . :.-~:~.;.:~;· •· ·:. '.:-:!~ ·.:~$~ ;a1' ... . ~ 

··" · . . ·· ,. ~ctioa aoa.lnst; .toe oJ:.b~r. arla~ng~u~~t;! .... ~hla.~•en~~·-... . .. ,.: .. ·:.,.~ .·.· .• · .·: ; .; ;;MJfai-\". ·.)r~:· .~~-.. ~; 
· ~: i_·~ .. : . :.:-: ":. t ·: .. .. ~·--: ~ .":' :. : •;!: ·.:. · · · ... .. ...... · ~-.-: "· .... ... = . ; ··=- -~· . :.' · '!. ~ ~- :· · -~-· '- • ~·: •• •• • • 10 •• ·:r· .. , ··· ~· ..• · .. ·· 
:·;~\: .. :-:·:.~ =: ·-~· ·.· s•Cthin ·.c.-ai ~ - sUp'ersedea . P;iiOr Acir'ee.ents. Dpon 'its · . . ::· .. ~:-;.'!~;.:: 

. . •pprcwal by the 

0

Coiulia~ion. thb Agre•••nt shall be deeaed to ····~ .. , •·•i/:(~~"t: .. 
specifically superae4e any .aDd illl prior agreements ~tween °the 

Partl- defining the bou~.arles of their respective Territorial 

Areas in Monroe Count:y. 

All.TX~ .S 

pPRATION 

Section 5.1: Thia Agreeaent •J\411 continue and reaain ln 

effect. for .a pe~iod of thirty (JO) years froa the date of the 
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. ~-~sl.~~·· .l.~it.la.l. o~i: •ppro~1f?!1 ~h~~ .~.reelie}lt .. , and~ •ball J>!i '. 
aut~tic:ally reoeved for: additlond t.Jilrty (lO) .year periods 

unless either Party givea written notice to tile othel:' of it• 

intent not to renew at least aix ,,, •Onths prior to the 

expiration of any peclod; provided. botrevec, t.hat each such 

ren--!ll of t.h1• Agr•-•nt shall require prerequisite approvai . of 

•. : ·~~be . cC?i-l•si!Oll· wl tb t.i>e .saae : eff8C!t •• ~he .or19l~l .;.~salon 

. . · · · ·· ~ . :~z:;v~1:' . ~f · i'b:.t~ :·.A9~~.;.~n~ · · a;s . ;.ctuino ·~nd.'.~~o-Y.td~ . · tor ·I.a :._::· 
. " 

Articl.e 4 Iler.Of. 

AM'l CL£ (i 

~ROCIIQ!! OF AGRBE1'1ENT 

·. Section 6.li Intent fnd Interpretation. . It 1• bereby · 

... 

'ciecl.and t~ be tbe purpose ·aDcl in.tent of ~ Partiea that. thi•· 
J . : :··. ~·~.. . ! . ~ - .... . ·. :: . : • • . . • .'. • t • • • -· • • • •• • • • •'* , • 

. ~:-·, .... ~ . ·~~nt:·:~!:1: :.~; 1~~(e~ed ~.~.~,.~~lie;~~· ~·> ~· .... ,. :_-:.:: . .. .. ·: -·- . .. .- . . ... .. ·- .. . . · ,, ' . . . : .... ' .' .· . . " . .. . .. . . ... . . . . · .. 
·. , " to · furt.ber tbe pollq ·of_ ~'be ·state of Florida t.o: act1v

0

ely 

regul.ate and au~ervise the ••rvlc• terrU:ories of electric 

uti1ities1 supervise the planning, d-elopment, and aaiot.en•"n.ce 

of a coordinated electric power grid througbout Flori~; a•oid 

unecono•ic duplication of g~neration, transai•sion and 

distribution faclllti .. ; and to enc:ouRije the installation and 

•alnte~nce of facllitles necessary to falflll the Parties• 

respective obligations to sen• tbe cit.is•DS ot tbfl ·State of 

Florida vitbln their respective se.cYlce areas. 

:-'' 

:!···. :· 
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. ·· .• ,·~I~~-'~.·.; .. ... ... . . . 
NISCELLANEOOS 

. • .. .. 
:.,: 

. .. 
r ... -: - .: .'""'· 

Section 7.1: RegoUationis. Regardl•H of any ot.ber t•ma 

or conditions that ••Y ba•e been discussed during t.he 

nego~iations leading up t.o t.be execution of tbis a\gre-nt. the 
' 
only tema or cooditioDS agreed ~n by ~he ~rties an t.bose·set: 

fori:h berein, aDd no alteration, aodificatlon. enlai:g-•nt or · 

~:: .... ,:. \-~au.iP)~~<iO: -.t~~.:-~~~~. •~!-. !1~.: ~~~t"~· . .ii~fi~·~~~·~·. ii&~ :" " · 
'J • • • •• ... .,, • • .. • "". .. • .. ... • : .. : • - . .. • ·~ 4' •• : • •• • . - • 1: .... . . · . .. . ·. -"": ~:- · . . , .... ... .:.. -\: .. ... : 

P•rt.tes h~r.eti> aDless t.bei •ae ah.lt..?-1 be in writing., 'at.t.acited 

hereto, signed b7 both of tbe parties and approved b7 the 

eo.ai-ion in accordance with Article 4, Sectioa 4.1 bereof. 

§!Ct.ion 7. 2 a Succesaora and Assigns: for 8enef1t Only 0£ 

-· .. •:,t .·· .. ,. 
;: 
1 

.. 

••l!litl ......... :r...-& 
Parti•- This Agreement. sbal1 t>. binding upon ~ Parties hereto 

aad t.be4r rupecU~e aucc;eaisc;>a •l\d aas~gns. llotblDg ·in tbis. ' 
.. '"' . . . . . • .. . . . . . ' . . 4": . ~ ;-; .. ::1f.-'1,:· : .• ~.,.:," ~: :..:. 

- ,_.· ·· .. ··._Ageoeaent., · •.XP••.sa· ~r. laplie~ • . Js . . ,iute-ad~d., :of '. ~ta~l). . b"~ ~ ~ • . < . •. : .. · >· .= ·-~! = .:;· ·:· ·" ....... 
,t.'. -.; '· .-~""~ ',"!"'.,. ,:.~:.• ·~ . .. • • "' ·-'. !· : ... !"' .: ~.· . • :·_ •• • . ~'- .. - .. .... . ... . . ~ •• • • • • •• • ~ · : . ··. . -: : • , :• • • • •. -~~ \.~;,~~:-~~!~fu.~~-
-~ .... . ~· · . .'cb.aa(m.cs, '. i.Q . eoat.C :uj,;on or -gJ;v'e{to·:aqy" 'persc>n- other tba'ii· tbe· .•. :=--.. ·-: .. . ::;~~ ; .. · :'.;~·"';', .:.,. . . ; . ·: : 
4 

.. -~~rties heiceto, ~ their -~.~tiv~ ~esson or assi.g~, a~· . .. ,;" .,:~~r· '.-;::,, J·,~j;:,;: '>=· 
right., r-.d7, or clai.a under or by r...on of this &o-=--nt, or ~ 

any · pCOTiaion or condition he~f; and all of the provisions, 

repreaentat:ions. cowenants, and eonditions henin eoat:alned shall 

inure to the sole benefit. of the Parties or their respective 

successors or .. signs. 

s.ction 7.3: lloticea. Notices g~veo hereunder •ball be 

deeaed t.o bave been given to FICBC if -iled by certified uU, 

postag• prepaid to 

·· ·· ·- . ..... . 
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. .. · ·~i~i::! · :8.;;~:tec~d~· ·Coopit~~ ti ve' AS•~i'•ti,ol'I; :.inc: • 
.g160S O.erse&S Biohw•y 
Tavernier, 'Florida 33070 

and to CES.if -ued by c;ertified -n, post.age propoaid to: 

Gener.l llano•r 
Clty Electric Systea 
P. o. Box ·6100 
Key West, Plorida 33041-6100 

Tb• person or address to _vhich such notice shell be .. iled . .. y. 

1 
• ~ii.: :~'Ry._ ·~i~•.r . ~- ·dba~ed by d~lo~tiog · ~ ·. ~ ~.r:so~ qr.·.•~~-~ 

; ··:.·· .... · . .. . . ··. ·. ... . . . ·.. ... .. . ... .. . . .... ' . ~ . . . . .. .. 
-:· ~ aad giving· not.i~~ thereof in vriting " in the •anner herein 

pc-qvided. 

Section 7.4: Petition to Approve Aaree•ent. Upon full 

. ...... 

execution of this .AgA4114tDt by the Parties, the :Parties agree to 

joint.J.y file • petition w1tb tJae c.amaiscioa seeking approval of 

tbia AQre ... nt, a~ to cooperate vitb eacb ~ther ead the 

Coaalssion i.q tbe aumlasioa .of sucb:· .. docwiaats. &nd .
0

.exhf,bits ..ac ... · 
= . . . . .. . . : . ·. ~ .. . . .· .. . . : . ... . :· . - . .. ·: . . . : : ; · , .· .. .. . . . . . . . ... . . -. . . . ·"' "' . 

. :·:.- ·. :~·-· .ar.e ·na.olll@l.r . reqult:ed "a:O :·~r,;:t.a.e p6~1ti9ii~ .:·• ·:-. ·'··· · . ~ ·, '~ :·· :.:-.:_. 
' . • :; • ~ .. • • ... • t !• i • ·.. ~ ; • • .. ... ' • • ' : .. • · ' • •• • • , 

Ill WITRESS. WHEREOF, the Parties her.t.o ha Ye cauaeO t:bta 

Agree•ent to be executed io duplicate ln their respecti•• 

coi:porat.e ~- and tbeir corporate seals affixed by their duly 

authorized of~ii:•rs on the day and year first above writ.ten. 

. : ... . • ' :· 

. :.:::;;:~,::jj~. ~~;,,, :;~:::'~ . 
•••1lfl9Rfli'1' PllJf . f' . 
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. : .. .. · ... . ... -.. . ...... . . ·· .. ~ .•. : . .... .. "' ; .. ': .· .... ... · 
ATTEST: 

-i~~ 
Secre~~ 

CS&ALI: .•• ' .· r 

·.~. .·.-. 

A"ITEST: 

UTILITY BOARD OP' THE CITY OF 
KEY lfEST, •cITJ ELEcntIC SYSTEM• 

Title: Chairman 

. ... ... . .. -. . .. 
.. ·~ ...... ··: .. · 

..... · . ···,,·.· .. : 
.. •.. : ·· ....... . . ... ; 

FwaIOA UYS EU:CTRI C COOPERATIVE 
ASSOCIATIOH, INC. 

~{kfrzn=,0! -It-~~ 
... . ,.. .... . . . " . . . . . . \ ·.·_ . . . . ,: ... · .· .... . ·.. ,. . . . ·.. . . . ,' ·.- ·. 

· · ···.- : · :" . .-··. :-: · · ·· .. _. · . ,. · .. ·~·Tltlt: . .- ·· . :· :" ~real.dint· · · 

~SUL) 

... 
. ..... 

.. . 

·.-=· .. 

,. 

_.Jiit · ;.:;:::;l~~::.::~~: ·' ' 
~c · · ~.:~: ]; ·: -'~i: ~~*2f~:~~~! 

. ·1 ·;.,-.:-i:. ;" 

!".: .. , !'- ...... 
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8tcdo• "'· 1'1lil ordllllllce shall 'he fded Ui. the Offioe of the Stol'dlll)' of S'llltc of 
E1cxida, but ablll uot b9ccimc .nmciw unDl • nolice i1 iaued by Iha Dcpli1mlD1 or Oiaurumity 

. Atfain tit Admmtatra.tit'e CommilNan llpPl'O¥ift& tbe ordinance. 

SeeUoa s. This adiaaocc •n be trwmitted by the l't.nni:q Dcputmmt to the 
~ ofCummtm.lt1 Alftdn a» dl!l!ermlDe the~ ottlds adlumee wtlh 1he P1arida 
St:alutea. 

Sec:doa 6. ~ Direcaar of Growth ~ ia hen:by ~ to fllnnrd • 
wpy of this ordimnce tD '& Munldpml C. Ccnpondoa for the iDoorpordon In 1be Mavuc 
COUl1tJ Code ofOrclinmoa once this ocdimDc:8 i• in effect. 

P.ASSED .AND ADOP'DD by Chi Board of Co!SltY Commiuionen of Monrve CC>lllty, 
:Florida at 1 rte*' nieeciq bcJd oo tbe l!!!t__ day or~u..._._. AD .• 2001 . 

KOHLAGF., CUilUt. 

Pl&e3of3 

C\'WINDOWS\1'«apcll'U)' llJllmet 8D'OLD27Wtob CDS BOCx: o.cJ 122001.doc 

- -· _ ... -------· ... . ·· ··~· ·-·-· .. --·-···· 
... .. ------· ·--- ... . . ... - .. --··· ... .... ----·-·-·-··- .. 



EXHIBIT C 



PLANNING COMMISSION RESOLUTION NO. P 61-01 

A RESOLUTION BY THE MONROE COUNTY PLANNING 
COMMISSION APPROVING A REQUEST OF THE MONROE 
COUNTY PLANNING DEPARTMENT TO AMEND THE MONROE 
COUNTY LAND DEVELOPMENT REGULATIONS BY ADDING 
SECTION 9.5-258 TO ESTABLISH A NEW LAND USE OVERLAY 
DISTRICT THAT Wil..L PROHIBIT THE EXTENSION OR 
EXPANSION OF TRANSMISSION AND/OR COLLECTION LINES 
OF THE FOLLOWING TYPES OF PUBLIC UTILITIES WITHJN THE 
NEW OVERLAY DISTRICT: CENTRAL WASTEWATER 
TREATMENT COLLECTION SYSTEMS, POTABLE WATER, 
ELECTRICITY. TELEPHONE, AND CABLE. THIS PROHIBITION 
SHALL NOT PRECLUDE THE MAINTENANCE AND UPGRADING 
OF EXISTING PUBLIC UTILITIES AND SHALL NOT APPLY TO 
WASTEWATER NUTRIENT REDUCTION CLUSTER SYSTEMS. 

WHEREAS, the Coastal Barner Resources Act (CBRA) of 1982 established the 
Coastal Barner Resources System (CBRS) to restrict the federally subsidized 
development of coastal barrier areas and specifically prohibited the "construction or 
purchase of any structure, appurtenance, facility, or related infrastructure" 16 U.S.C. 
3504(a)(l) in said areas; and 

WHEREAS, Monroe County has 15 designated units of the CBRS which can be 
found listed in table 3.21 of the Monroe County Year 2010 Comprehensive Plan 
Technical Document and illustrated on the Existing Land. Use Maps of the 
Comprehensive Plan Map Atlas; and 

WHEREAS, Objective 102.8 of Monroe County Year 2010 Comprehensive Plan 
states: "Monroe County shall take actions to discourage private development in areas 
designated as unhs of the Coastal Barrier Resources System [9J-5.006(3)(b)4]"; and 

WHEREAS, Policy 102.8.5 of Momoe County Year 2010 Comprehensive Plan 
states: "Upon adoption of the Comprehensive Plan, Monroe County shall initiate efforts to 
discourage the extension of facilities and services provided by the Florida Keys Aqueduct 
Authority and private providers of electricity and telephone services to CBRS units"; and 

WHEREAS, Current Flood Insurance Rate Maps published for the National 
Flo0<~ Insurance Program by the Federal Emergency Management Agency, indicates 
there are five developed residential areas (with five structures or less per acre) and one 
commercial area that fall within the CBRS designation; and 

WHEREAS, on Thursday, April 19, 2001 the Growth Management Staff was 
directed by the Board of County Commissioners to create an overlay district prohibiting 
the extension of public utilities to certain areas of the county; and 1~ ~ 
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WHEREAS, the Development Review Committee on August 14, 2001 reviewed 
the legal authority and the proposed text, and recommended approval of the proposed 
text; and 

WHEREAS, during a regular meeting held on September 26, 2001, the Monroe 
County Planning Commission conducted a public hearing on the proposed text; and 

WHEREAS, The Planning Commission was presented with the following 
infonnation, which by reference is hereby incorporated as part of the record of said 
hearing: 

1. The staff report prepared on September 19, 2001 by Robert Will, Planner. 

2. Proposed changes to the Monroe County Land Development Regulations. 

3. The sworn testimony of the Growth Management Staff. 

4. Comments by the public; 

NOW THEREFORE, BE IT RESOLVED by the Planning Commission of 
Monroe ·county, Florida, that the preceding findings of fact support its decision to 
recommend APPROVAL to the Board of County Commissioners of the addition to the 
text of the Monroe County Land Development Regulations, Section 9.5-258 "Coastal 
Barrier Resources System Overlay District" as follows: 

9.5-258 Coastal Barrier Resources System Overlay District 

(a) Purpose. The purpose of the Coastal Barrier Resources System Overlay 
District is to implement the policies of the comprehensive plan by prohibiting the 
extension and expansion, of specific types of public utilities to or through lands 
designated as a unit of the Coastal Barrier Resources System. 

(b) Application. The Coastal Barrier Resources System Overlay District shall be 
overlaid on all areas, except for Stock Island, within federally designated boundaries of a 
Coastal Barrier Resources System Unit on current Flood Insurance Rate Maps approved 
by the Federal Emergency Management Agency, which are hereby adopted by reference 
and declared part of this chapter. Within this overlay district, the transmission and/or 
collection lines of the following types of public utilities shall be prohibited from 
extension or expansion: central wastewater treatment collection systems; poi.able water; 
electricity; and telephone and cable. This prohibition shall not preclude the maintenance 
and upgrading of existing public utilities in place on the effective date of this ordinance 
and shall not apply to wastewater nutrient reduction cluster systems. 
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PASSED AND ADOPTED By the Planning Commission of Monroe County, 
Florida, at a regular meeting held on the 26th day of September 2001. 

Chair David C. Ritz 
Vice Chair Denise Werling 
Commissioner P. Morgan Hill 
Commissioner Jerry Coleman 
Commissioner Alicia Putney 

PLANNING COMMISSION OF MONROE COUNTY, FLORIDA 

BY Xl /C ffl <.:C 
David C. Ritz~ 

Signed this 'JfJ_ day of {V'n V · , 2001 
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EXHIBIT D 



IN THE CIRCUIT COURT OF THE 16TH JUDICIAL CIRCUIT 
IN AND FOR MONROE COUNTY, FLORIDA 

CIVIL DIVISION 

MONROE COUNTY, a pofttical subdivision of 
the STATE of FLORIDA, 

Plaintiff, 

vs. 

UTILITY BOARD OF THE CITY OF 
KEY WEST, FLORIDA d.b.a. 
KEYS ENERGY SERVICES; and, 

JUDGE:.~~~~~~~-
CASE NO.: CA K 11-___ _ 

the owners of 43 lots of developed properties on No Name Key, tc>-wit: Robert L. 
Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville; Robert D. 
Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael 
Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman; 
Robert D. Reynolds and Julianne C. Reynolds; Bruce Evan Turkel and Gloria 
Nunez; Anthony C. Harlacher and Elizabeth A. Harfacher; Alicia Roenvnele 
Putney; Marglnella, LLC; Robert T· Benton; Charles R Bone and Sabrey P. Bone 
Trust 61251201 O; Elbuaty Family Limited Partnership; John Bakke and Mary 
Bakke; Karen Ann PhHipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence 
Zeman; John J. Lentini; Kathryn H. Coleman, Trustee; Hal A McClelland and 
Linda McClelland; Marsha D. Fletcher; Herbert E. Craig or Lois M. Craig, 
Trustees; James B. Newton; Robert M. Scanlon and Janice J. Scanlon; Randall 
Hochberg; J.A. Wernsen and Cornelia Van Der Linde; Laurence R Dry; John D. 
Morris and Linda A.Morris; Tracey John Kamm and Leanne Kamm; Mark Licht 
and Marjorie Licht; Thomas A Sinclair and Barbara J. Slnelair; Franklin R Atwell; 
Randall A. Raser; Thomas Daniels and Dorothy Daniels; Harold Kinble and 
Kandy Kimble; Dean O. Thompson; Louja Realty, Inc.; John J. Sandronl; 
Francisco Pichel; OscarJason Brouillette; William Bradford Vickrey and Beth 
Vickrey, the owners of 43 lots of developed property on No Name Key, 

Defendants. 
I 

COMPLAINT 

The Plalntlff Monroe County ("the County"), by and through the Monroe 

County Attorney's Office and the undersigned Attorney, hereby sue Defendants 

Utility Board of the City of Key West d/b/a Keys Energy Services ("KES.), and the 
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owners of 43 lots of developed properties on No Name Key to-wit: Robert L. 

Eaken and Ruth E. Eaken; Hallett Douville and Linda S. Douville; Robert D. 

Barber and Carol C. Barber; Robert G. Brown and Kathryn M. Brown; Michael 

Press and Anne Press; Thomas B. Witter and Susan H. Witter; Jacob Druckman; 

Robert D. Reynolds and Jurianne C. Reynolds; Bruce Evan Turkel and Gloria 

Nunez; Anthony C. Har1acher and Elizabeth A. Harfacher; Alicia Roemmele 

Putney; Marginella, LLC; Robert T. Benton; Charles R Bone and Sabrey P. Bone 

Trust 6/25/2010; Elbualy Family Limited Partnership; John Bakke and Mary 

Bakke; Karen Ann Philipp; Jill M. Starcevich and Timothy G. Ebner; Lawrence 

Zeman: John J. Lentini; Kathryn H. Coleman, Trustee; Hal A. McClelland and 

Linda McClelland; Marsha D. Fletcher; Herbert E. Craig or Lois M. Craig, 

Trustees; James B .. Newton; Robert M. Scanlon and Janice J. Scanlon; Randall 

Hochbelg; J.A. Wemsen and Cornelia Van Der Linde; Laurence R. Dry; John D. 

Morris and Linda A.Morris; Tracey John Kamm and Leanne Kamm; Mark Licht 

and Marjorie Licht; Thomas A. Slnclalr and Barbara J. Sinclair; Franklin R Atwell; 

Randall A. Raser; Thomas Daniels and Dorothy Daniels; Harold Kimble and 

Kandy Kimble; Dean 0. Thompson; Louja Realty, Inc.; John J. Sandronl; 

Francisco Pichel; Oscar Jason BrouHlette; WHllam Bradford Vickrey and Beth 

Vickrey, as more fully desaibed In Exhibit A to this Complaint. which is 

Incorporated by reference herein, and aHeges as follows: 

GENERALAU.EGATIONS 

1. Plaintiff, Monroe County, Is a political subdivision of the state of 

Florida, with an official addreS& of 500 Whitehead Street, Key West. Florida and 
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administrative offices located at 1100 Simonton Street, Key West, Monroe 

County, Florida 33040. 

2. Defendant KES is a municipal utility duly organized and existing 

under the laws of the State of Florida with its principal place of business at 1001 

James Street, Key West, Florida, which Is located In Monroe County, Florida. 

3. Defendant KES at all times relevant, has been engaged In the 

business of providing electricity to customers located south of the Seven Mlle 

Bridge in Monroe County. 

4. Under section 11, chapter 69-1191, Laws of Florida, KES has ihe 

full, complete, and exclusive power and right to manage, operate, maintain, 

control, extend, extend beyond the limits of the city of Key West. Florida In 

Monroe County, Florida, the electric public utiity owned by said city lncludlna 

the maintenance, operation, •xtenslon and Improvement ther!Of. and 

Including all lines, poles, wfres, pipes, mains and all additions to and extension 

of the same ... used or intended for use in or In connection with said electric 

public utility ... : (Emphasis supplied). For ease of reference, copy of 69-1191 

Is attached hereto. 

5. The Defendant property owners more fully described in Exhibit A, 

are listed in public records as the owners of at least one developed parcel of 

property located on No Name Key, Florida. Each Defendant Usted on Exhibit A 

owns a developed parcel of property with a structure that would be eligible to 

connect to KES llne, assuming all appropriate pennits are obtainable and In fact 

obtained. 
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6. A number of the Defendant property owners listed in Exhibit A have 

applied to KES for electric service. 

7. KES has indicated that it is In the final design stages for the 

installation of electrical facilities to various residences on No Name Key. 

© The majority of No Name Key is located within the Coastal Barrier 

Resources System. See CBRS Unit FL-50 map, which is incorporated herein as 

Exhibit B. 

9. The Monroe County Code prohibits the extension of public utilities 

including electrfcfty within the Coastal Barrier Resources System Overlay District. 

See, M.C.C. § 130-122. That section reads: 

(a) Purpose. The purpose of the coastal barrier resources system 
overlay district is to implement the policies of the comprehensive plan 
by prohibiting the extension and expansion of specific types of public 
utllftles to or through lands designated as a unit of the coastal barrier 
resources system. 

(b) The coastal barrier resources system overlay district shall be 
overlaid on all areas, except for Stock Island, within federally 
designated boundaries of a coastal barrier resources system unit on 
current flood Insurance rate maps approved by the Federal Emergency 
Management Agency, which are hereby adopted by reference and 
declared part of this chapter. Within this overlay district, the 
trammluton and/or collection llnes of the followina types of 
publle utllftles shall be prohibited from extension or ppanslon: 
central wastewater hatment collection systems; potable water; 
electricltv. and telephone and cable. !bi• omhlbition shaU not 

J!reclUde the maintenance and yogradjnq of existing publlc utilltie!Jn 
lace on Ive date of the ordinance from ich this section ls 

er nutrient reduction cluster 
systems. (Emphasis added). 

10. Section 6-100 of the Monroe County Code requires the issuance of 

a building permit ior work In the electrical, mechanical, and plumbing trades.• 
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® HO\W!ver, tile Legislature has exempted the construction of utility 

lines from the definition of development for purpo888 of Chapter 380, the Florida 

Environmental Land and Water Management Act of 1972 and part II of Chapter 

163, the Local Govenvnent Comprehensive Planning and Land Development 

Regulation Act. See, F.S. 163.3164{6)1 and F.S. 380;04(3)(b). F.S. 380.04(3)(b) 

reads: 

Work by any utility and other persons engaged In the distribution or 
transmission of gas, electricity, or water, for the purpose of Inspecting, 
repairing, renewing, or constructing on estflbllshed rlabts-of-way any 
sewers, mains, pipes, cables, utility tunnels, power lines, towers, poles, 
tracks, or the like. This provision conveys no property Interest and 
does not eliminate any appllcable notice requirements to affected land 
owners. (Emphasis added). 

@ Through the operation of F.S. 380.04(3Xb), work by a utility such as 

KES is exempted from local and state pennltting requirements provided that the 

work is done on •established rights-of-way-. See, Monroe County v. Dept. of 

Community Affairs, 560 So.2d 240, 241(Fla.3d DCA 1990). 

@ The term •established rights of way- Is not defined in chapters 163 

or 380 nor has that term, as It is used In the context of F.S. 380.04(3Xb), been 

defined by the Courts or the Attomey General. 

14. To be clear, the Leglslature has defined the term "right of way- In 

two different statutes which may be Instructive but not necessarily controlling in 

this context. See, F.S. 1n.031(16) and F.S. 334.03(22). 

15. In part I of chapter 1n, entfUed •Platting", the term •nght of way" is 

defined to mean: ·1and dedicated, deeded, used, or to be used for a street, alley, 

I F.S. 163.3164(6) incoipOI'llb the definition of the term "development" as it appears in F.S. 380.04(3)(b). 
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walkway, boulevard, drainage facility, access for Ingress and egress, or other 

purpose by the public, certain designated individuals, or governing bodies.• F.S. 

1n.031c1e). 

16. However, the County is uncertain as to whether that definition of 

the tenn applies to the instant matter because at least some of the roads at issue 

are located on a plat which has never been accepted or approved by the County 

pursuant to chapter 1 n or whether this definition Is even applicable in the 

context of F.S. 380.04(3Xb). 

17. In the Florida Transportation Code, the tenn •"[r]ight-of-way' means 

land in which the state, the department, a county, or a munlclpaltty owns the fee 

or has an easement devoted to or required for use as a transportation facility.• 

F.S. 334.03(22). 

18. Once again, the County Is uncertain as to whether each of the 

roads on No Name Key along which KES intends to extend electric service along 

fall within the definition of the term "right of way" under F.S. 334.03(22) or 

whether this definition is even applicable In the context of F.S. 380.04(3)(b). 

19~ Addltionally, the Cpunty <;ommisston adopted a resolution lh 1951 

Which resolve(J to grant P$Rrilssion to .the City of Key West. the predecessor In 

interest to KES. "'to construct and maintain an electrical system on and over any 

of th& public streets. roads. bridges and/or highways under [the county's) 

jurlSdlctlon and control within the Florida Keys. Monroe County, Florida, from the 

Cfty of Key West, Florida up to and Including Pigeon Key, Flortda: See 

Resolution dated September 4, 1951, which is incorporated herein as Exhibit C. 
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20. Again, the County is uncertain whether the roads on No Name Key 

along which KES intends to run its utility line qualify as being under the County's 

jurisdiction and control In light of the platting Issues set forth above. 

21. Accordingly, an initial threshold question is whether each of the 

roads on No Name Key along which KES Intends to run electric utility lines 

constitute an •estabUshed right of wa'/', as that term appears In F.S. 

380.04(3)(b ). 

22. A companion question Is whether KES has the authority under state 

law to run electric utility lines across property that is NOT an •established right of 

wa'f' under F.S. 380.04{3Xb) despite the prohibition set forth In Monroe County 

Code § 130-122. stated -differently, Is M.c:.c •. § 1.~0~1.:22 pre-empted by chapter 

6~119.1 and/or 99me .O,tf1er provisl~n of,~e taw?, 

23. . An additional question Is whether the 195.1 R~lutlon vests KJ¥S 

with the authority to .extend its utility Jines along each of the roads on No .Na~e 

Key or whether that delegation of authority has been rngdjfted ttueytth the 
~ 

adoption M.c.c~ §, 1 ~.0,:1_~2 •. , 

24. Another question arises regarding whether the prohibition against 

the extension of electric utilities to properties within the CBRS overlay district, as 

set forth In In M.C.C. § 130-122, prohibits the County from Issuing building 

permits to the property owners on No Name Key who desire to connect to 

electrical service provided by KES. Stated differently, assuming KES has the 

right to erect the poles and string the lines, do the Defendant property owners 

have the right to connect their homes to the utility's lines despite the prohibition in 
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M.C.C. § 130-122? 

COUNT 1- DECLARATORY JUDGMENT AS TO KES 

25. The County re-aleges the factual allegations set forth In 

I, V paragraphs 1 through 24. 

' 
'\6 

~· \ \ \lo\ ?-'ut 
'Y" 

\ ,~ 26. The Plaintiff has a bona fide, actual, present practical need for the 

.A_\ declaration as to whether the Defendant is required to obtain a development 

permit for the extension of a power llne on No Name Key and If so, under what 

circumstances. 

27. Because the County \Wuld be the permitting authority for the 

issuance of such a permit and the Defendant KES ls the only party who \Wuld be 

required to obtain a permit to extend the utJllty line, all adverse parties Involved In 

this discrete issue are present before the Court. 

28. Given the pending application for power by potential KES 

customers on No Name Key, the dispute satisfies the present controversy 

requirement for a declaratory judgment action. 

29. The declaration Is being sought by the County not for mere curiosity 

or legal advice but to determine the parties' rights under state law and pursuant 

to Monroe County Code § 130-122. 

30. As a result of the foregoing, the Court has jurisdiction under the 

Florida Constitution and Chapter 86, Florida Statutes to hear this matter. 

WHEREFORE, the Plaintiff Monroe County respectfully requests the Court 

to enter a judgment: 

A Declaring whether the Defendant Utility Board of the City of Key West, 
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d/b/a Keys Energy Services is exempt from local and state pennitting 

requirements and the extent and scope of any exemption; 

B. Awarding the costs of suit; and 

C. Granting such other and further relief as the Court deems just and 

proper. 

COUNT II - DECLARATORY JUDGMENT AGAINST NO NAME KEY 

RESIDENTIAL PROPERTY OWNERS 

31 . The Plaintiff nralleges paragraphs 1 through 30. 

32. Assuming the question posed In Count I Is answered In favor of 

Defendant KES, the second question posed above will ripen into an immediate 

question requiring the Court's determination. 

33. Assuming KES Is authorized by law to run utility lines onto No 

Name Key. the owners of developed properties on No Name Key are in a present 

position to pay KES to extend the utility line and then seek permits to connect 

their homes to that tine, therefore, those owners listed In Exhibit A and the 

County have a present and Immediate need for a judicial determination regarding 

whether those owners wlll be able to lawfully connect to KES service line In light 

of the prohibition on the extension of utlUty lines set forth In M.C.C. § 130-122. 

34. The need for this determination is immediate and present for If the 

law prohibits the connection of the homeowners to the utility llne, any expenditure 

towards running the utility lines onto No Name Key In the first place would be a 

waste of resources, regardless of their source. 
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35. Since the 43 property owners named as Defendants are the only 

property owners with constructed residences on No Name Key, all parties with a 

present need for the declaration are present before the Court. 

36. In light of the prohibitory language set forth In M.C.C. § 130-122, 

the interests of the property owners desiring electrical service are adverse to 

those of Plaintiff Monroe County, which would be obligated to deny any permit 

that would seek to connect the residence to the line extended by KES. 

37. The Plaintiff has a bona fide, actual, present practical need for the 

declaration as to whether the Defendants desiring to connect to KES line \NOuld 

be ellglble to obtain building pennits in order to receive electric service from KES 

or whether those pennits would be prohibited under M.C.C. § 130-122 or whether 

that ordinance is pre-empted by state law. 

WHEREFORE, the Plaintiff Monroe County respectfully requests 

the Court to enter a judgment: 

A. Declaring whether Monroe County Code § 130-122 prohibits 

the Issuance of building pennfts to any of the Defendant property owners on No 

Name Key for the extension of electrical service by the UtlUty Board of the City of 

Key West, d/b/a Keys Energy Services to the Defendants' respective properties 

or whether that ordinance Is pre-empted by State law. 

B. Awarding the costs of suit; and 

c. Granting such other and further relief as the Court deems 

just and proper. 
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COUNT 111- INJUNcnyE RELIEF 

38. The County re-alleges paragraphs 1through37. 

39. The Plaintiff Monroe County is the local government with regulatory 

authority for land use on No Name Key. F.S. 163.3171(2). 

40. Land use regulation falls within the County's police powers. See, 

e.g., Town of Bay Harbor Islands v. Driggs, 522 So.2d 912 (Fla. 3d DCA 1988). 

40. Section 130-122 of the Monroe County Code Is an exercise of the 

County's police powers. 

41. Because the County fs seeking an injunction In order to enforce Its 

police po\N8rs, speclftcallythose conferred by M.C.C. § 130-122, any altemative 

legal remedy Is Ignored and Irreparable hann is presumed. Metro-Dade County 

v. O'Brien, 660 So.2d 364, 365 (Fla. 3d DCA 1995); and Ware v. Polk County, 

918 So.2d 977, 979 (Fla. 2d DCA 2005). 

42. The County's interest In having its land development code obeyed 

would nevertheless be irreparably harmed If Defendant KES and/or the 

Defendant property owners started erecting Utility poles and taking further steps 

towards the provision of electrical utility service on No Name Key. 

43. Any knowing violation of the County's land development code, 

including§ 130-122, would vest the County with a clear legal right to relief In the 

fonn of an injunction. See, O'Brien, 660 So.2d at 365 and Ware, 918 So.2d at 

980. 
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44. A temporary injunction would serve the public interest by preserving 

the status quo and prevent the unnecessary waste of public and private assets 

during the pendency of this litigation. 

45. A pennanent injunction relief would serve the public Interest by 

providing a mechanism for enforcing the declaratory judgments Issued In Counts 

I and II. 

WHEREFORE, the Plaintiff respectfully requests the Court to: 

A. Enter a temporary injunction prohibiting the Defendants from 

expending any funds or taking any steps towards the extension of electrical 

service to No Name Key during the pendency of this action; and 

B. Grant such further injunctive relief, temporary and/or pennanent, as 

this Court deems just and proper. 

Respectfully submitted, 

MoNROE COUNTY ATTORNEYS OFFICE 
1111 12tti Street, Suite 408 
Key West. Florida 33040 
(305) 292-3470 
(305) 292-3516 facsimile 

B 
Suzanne A. H 
County Attomey 
FBN: 336122 

Robert B. Shillinger 
Chief Assistant County Attorney 
FBN: 58262 
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Exhibit A to Plalntfff's ComDlalnt 

Name al Property Owner No Name Kev Address 
Eaken, Robert L & Ruth E. 32844 Bimini Lane 
Dowllle, Hallett & Unda S. 32340 Cit une 
Barber Robert D. & Clrol C. 1934 No Name Drive 
Brown. Robert G. & ICathryn M. 32731 Tortup Lane 
Press, Michael & Anne 2159 Smnlsh Channel Drive 
Witter, Thomas B. & Susan 2046 Bahlit Shores Road 
Drudcman,Jocob 32860 BlmlnJ Lane 
Reynolds. Robert D. & JuliaMe C. 2lfi0 Bahia Shores Road 
TUrbl, Brum Evan & Gloria NuneL HIW 32734 Bimini Lane 
Hlrlacher, Anthonv C. & Ellzlbeth A. 19ll ~hla Sham Road 
PutMv, Alida Roemmele 2150 No Name OrM! 
M1ralnella, LlC 32029 Mlrrlnella Drive 
Benton RobertT. 2lAB Bahia Sham Road 
Bone, Charles R. & ~brev P. TR 6'15/10 2011 Bahia Shores Road 
Elbualv F•mlv Umltecf Partnership 31549 Old St. Rd. 4A (Vacanti 
Bakke, John & Marv 32766 Bimini Lane 
PhlllDD. Karen Ann 32857Tortup Lane 
starcevlch, Jll M. & Timothy G. Ebner, H&W 32865 TortuP Lane 
leman, Lawrance l/E 1933 Bahia Shores Road 
Lentini, John J. 32836 Bimini Lane 
Coleman. Kathrvn H~ Trustee 2123 SPanlsh Chlnnel DrM! 
MCCieiland, Hal A. & Unda 32723 Tortup Lane 
Flatr:her, Mlrsh1 D. 32763 Tortua line 
Cral£. Herbert E. Cit' Lois M.. Trumes 2060 No Name Drive 
Newton, James a. 2047 Bahia Shores Road 
Scanlon, Robert M. & Janice J. 1845 No Name Ortve 
Hoch~. Randall 32750 Bimini 1.-ne 
Wemsen, J.A. & Vin Der Linde, Comella, T/C 1910 No Name Drtve 
Ort, Laurence R. 1168 No Name Dt1Ye 
Morris. John D. Ii Unda A. Tortua'a ln. (Part of lot 51 
Kamm, Tllla!V John A Leanne 32840 Bimini Lane 
Ucht, Marie & ~r:lorte 2083 Bahia Shores Road 
Sinclair, Thomas A. a BarbaraJ. 2024 No Name Drive 
AtweJI. Fnmldln R. 2137 Blhll Shores Road 
Raser: Randal A. No Name Drive 
Daniels. Thomas & DorothY 1931 SDanlsh Channel Drtve 
Kimble, Herold a ICandv 1909 Bahia Shores Road 
Thornmon. Dun O. l/E 714 Torti.Ila lane 
Lou.la Realtv. Inc. 1957 Bahia Shores Road 
Slndronl John J. 2084 No Hime Drive 
Plchel, F,.nclsco 2081 Smnlsh ChalVlel Drive 
BroullleUe, Dscar Jason 1843 Blhla Shonis Road 
Vldcrev, WIUllm Bradford & Beth 2035 Bahia Shores road 

R£Number 
00108120-000300 
00108050-000206 
00319492-0D4000 
00108~ 

00319491-ooo300 
00319491..()()38()() 
00108120-000100 
00319491-0>4700 
00108120-001300 
00319492-000400 
00319492-D02300 
00319493-000400 
00319491-0D4600 
00319492-001100 
00108480-000200 
0010812D-000900 
00108130-003100 
00108130-003200 
00319492--000500 
00108120-000600 
00319491-000500 
00108130-001900 
00103130-002400 
00319492-0D3000 
00319492-003000 
00103050-000103 
00108120-001200 
00319492-()04200 
00319492.Q04400 
00108130-002500 
00108UCHXI0500 
00319492-001700 
00319492-003300 
00319492-002100 
00319492-G02500 
00319491-002000 
00319492~00 

00108130-002700 
00319492-000700 
00319492-00llOO 
00319491-000SOO 
00108040-000500 
00319492-001300 
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WHEa£"";, tt. Ci_. ot E8J' Ven, l'J.orida, dedft• tO ran eleotriaal line . . . 
'-...,..... . - . . . . ' 

fi'Oln -t.be Ci'tJ' of l:e;r Weat, .11.odda '\a ftc9Clll lq1 l10dda tor the purpoee ot fur-, 
niehing electr .:itj" to the ~dclmia oi tbe 1lorida.lq1 reddSDJ in said area, 

and, 

WHERE.· . ..i, the Cltf ot X.,. ~·"• '1.orida bal reqa.W the Boarcl ot CoantJ' 

Camrd.seioaera of Ho~ County 1 ileida to gftDt -..ilaenta on ·Cd Cn'ft the ,public- -

streets, roads, bridges artd./0r b1slin1a 1Ud8:r a14 Boud.11 larJ.ltUction and control, 

and, 

WHJ!:REi , the .Aid Cit7 ot· I_, West, .'1.or1da bae acreed not to .cblrge ~ 

higher ratea to reaideDt.8 Of the abne areas than l\ ~i Within ~be boundaries 

or the City ~:t 1.tlY West, nmda1 and bt in ~ 11erdce to reaidute not 

resi.ding on a p. lie sVe&t, road am/or Jdglzva7 .not to charge 8J17 biJh-i'. ate f'4" 

the extension oi t.he pole 1.ine1than that 11bich 11 ebugecl bJ' thl ~da X.,S ~ct

rical Cooperativ~ Association, 11bich h now operating in another area 1n Monroe Comity, 

Florida, and 

WHERE# the Cit,- of lq West,. Florida Ila• agreed to f\mdah service 

under the ~onditiona etJt trrth in the abcmt paragraphs to UT ad all ~ 

who may apt>l.7 to :• same, nov; theret'ore, 

~ij~~~'f,t.,-~!B.r·~;~JOf (CO~ . ~~Slf~.._OF ·~S -0~1 
~~: .. ~~~~ ··nl!-~~~1" -~~f'.~'<ii .liereb;r.~--to-.:j;~ .~~T;·~~~jet, 

11Naf~~,~~.'.p:~s~~~t'!~~~~~~\~•~.,~.~on •?:' '"~ -~ or -~~.-~lJ.c 
• . "• ~ · ·, ··'<.(,11 • , 1-ol,, • • • ~ ";...'I• •:::.·;.,.,.~\;-.,' . _ ,.~ ...... , 

st . et-a .,.~ ·~Ff.J.8 " ea;;ui'd;!~'\1if~a.11Dder ·aid.-Board'a ~oU.CiD. an:l r-coDtrol ~ ~~_t"'t:~._ ~~- ;f. 1-•.'?''f" W J~ 1 ~- •' . ,.('_~,·,,. ,,·.....,.~~·~"._ • .t: ,,.. :;:r .~ , ,-..._,· f. '1 r. .""' •V' ..... , ... '"'' •' t·~· ·.~.-:11T; -t·,·; .'· • ._.\,:,.· :"-·~ ·7"~ . .,.~·· 

·iitt.biil'kttie ~-rior'in.;:'J.91"8 ~ ·«~ -~-~~" '..,Jloricf&" ·.fftnl the ~:l.._.,Of.i~-.:~1l'·ist'•tl'1~da ~ .. .,~ .... -~- - ·- .. j~"""' ·~"':v1. 11 ~ .. . _. ,pr-: , ... .. ~&1~1·1 . ) <.. ..:-.;,··~ ~: · .. · ,~ ~::JJ :.,' .~ .. ~J~ .... ~ · . ~'· .. ":"!'-~·· 

ut>J!to ~mia: inbl:m·~ ,., o.t•9C1l~<r~ '.~' -'ded that the Oi+cw tr- Ven .. _ _._ ~,. . ' ' . .'I -:,, . ~· ·· '. ·~' ,.......... . ... ~ 0 -1 • .-...vr.-. ' 

charges the agravd rat.Sand con• to oonauaera tar extenaicm u a\ forth Sn the . ·: . . . . . ... _ .......... ~ 
introductory parhgraphe ~ tb18 i.liol:a:tion. · --e~NTI~§;:;*_ 

I·". ">~,, ... •pir.· ~.{; 
• -. -~ 'j.P I .\-'_j - ~ ...,.~'.} 

.... f. • •..... .... ·) :~ . ~; -~'r 
• .m:·~ •'" () . 

, . 
Dat.ed 1 :is Jrt,h dq ·ot Septabber1 A.I>. 19Sl. 

., .... ri:... •• •"fta.,.. ' • ··~W.te~ ....... "' ....... ~ -~ · ... 't.-p ..... _, .... ~ -... ---..-..... 

; 
' ' 

I 

l 

l 
I 
I 

I 



EXHIBIT E 



Su:11anne A. Hutton, County Attorney** 
Robert B. Shillinger. Chief Assistant Coun1y Attorney •• 
Pedro J. Mercado, Assist1111t Councy AUorney •• 
Susan M. Grimsley, Assisllmt County A(J{)rney •• 
Nntifecnc W. 01s.~el, Assistan1 County Attorney 
Cynthia L Hall. Assistanl County Attorney 
Christlnt Limben-Bam>W$, Assistant County Attorney 
Derelc V. Howard, Assi~r County Allomcy 
Lisa Granger, Assis1oot Coun1y A11omey 

*• Board Ccnitied in City, County&. Local OovL Law 

Lynne Tejeda 
Keys Energy Services 
1001 James Street 
PO Box 6100 
Key West, Fl . 33040-6100 

RE: No Name Key 

Dear Ms. Tejeda: 

,.. .. _,.._ 

• 
April 29, 2010 

IOARP Of COUNTY COMMlssIONERS 
Mayor Sylvla J. Murphy, District s 
Mayor Pro Tem Heather Carruthers, District 3 
Kin Wigington, District 1 
George Neugent, District 2 
Mario Di Gennaro, District 4 

Ofrlce of the Co11nty Attorney 
1111 l21

b Stred. Suite 408 
Key West, FL 33040 
(30S) 292-34?0- Phone 
(.3~) 292-3Sl6-Fax 

On March I I, 2010, you emailed me that KES had opened bids on the No Name Key project, and wa~ 
analyzing the bids as weII as the FWS Jetter [of January 20, 2010]. You asked if the County was 
reviewing the issue raised by FWS in Comment #6 of that letter, particularly the last sentence, i.e. 
"Based on OU( preliminary review, we believe the extension of electrical service to No Name Key is 
inconsistent with the Monroe County Comprehensive Land Use Plan." You asked the foJlowing two 
questions: 

a) Does the County interpret "discourages the extension of utilities" as "prohibits the extension of 
utilities?" and 
b) Who determines a project's consistency with the plan and what is the process for such a 
detennination? 

The short answers to those questions are: (a} no, with respect to the Monroe County Comprehensive 
Land Use Plan [hereinafter "Comp Plan"], although there is a land development code provision , Sec. 
130-122, MCC, which prohibits extension or expansion of utilities in a CBRS overlay district, which 
raises a question re permitting of individual homes, discussed later in this letter; and (b} the County has 
no authority for determining consistency of placement of utilitieii in or on established rights-of-way with 
the Comp Plan as the County does not issue development permits within a right-of-way [ hereafter 
"ROW .. ]. Further explanations of the answers follow. 

NNK Bxt. Electtic 
Issue re Consistency with Comp Plan 
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There remains for the County addition.al questions regarding the permitting of connections of individual 
properties to the utilities, in light of a separate land use regulation, which questions are sriJI under review 
and being researched. However, it has been over a month since you raised the issues re the C.Omp Plan, 
and the legal and Growth ~agcment administrative staffs have concluded that review and discussion. 

Comp Plan Policy 102.8.5 states: 

"Monroe County shall initiate efforts to discourage the extension of facilities and services by the Florida 
Keys Aqueduct Authority and private providers of electricity and telephone service to CBRS units . 
These efforts shall include providing each of the utility providers with: 

1. a map of the areas of Monroe County which are included in the CBRS units; 
2. a copy of the Executive Summary in Report to Congre.~s : Coastal Barrier Resource.c; System 

published by the U.S. Dcp~ent of the Interior, Coastal Barriers Study Group. which 
spedfies restrictions to federally subsidized development in CBRS units; 

3. Monroe County policies regarding local efforts to discourage both private and public 
investment in CBRS units." 

Attempts in 2008 to amend that policy to reduce the scope of the policy to undeveloped properties 
within the CBRS and to clarify the related land use regulation faiJed upon a DCA appeal of the County 
Commission action. 

Accordingly, the County is still dealing with provisions which were in place in the late l 990's when 
various County officia;fs wrote letters about the inconsistency between the Comp Plan and extension of 
utilities co No Name Key, a great deal, but not alt, of which is in the CBRS. However, none of those 
letteri; address the definition in Section 380.04(3Xb) excluding from the term "development:" 

"Work by any utility and other persons engaged In the distribution or transmission of gas, 
electrlclty, or water, for the purpose of inspecting, repairing, renewing, or constructing on 
established rights-of-way any sewers, mains, pipes, cables, utility tunnels, power lines, towers, 
poles, tracks, or the like. This provision conveys no property Interest and does not eliminate any 
applicable notice requirements to affected land owners. 

Electricity was added to the sub-section by Ch. 2002-20, S. 94, Laws of Florida., as well as Ch. 2002-
296, S. 29. Under this statute, the County clearly has no authority to issue permits for. or otherwise 
regulate, the installation or consttuction of electric utility Jines on the established ROWs. Accordingly, 
notwithstanding prior interpretations of the Comp Plan Policy 102.8.5, it is clear that the County acts 
solely as a messenger with respect to public or private utilities and can do no more than "discourage" 
activity by informing utilities as to the boundaries of CBRS units, federal policies against subsidizing 
development in CBRS units, and the County's discouragement of public or private investment in CBRS 
units. The County has no regulatory authority under Ch. 380, F.S., over the placement of utilities in the 
ROW. Any County regulatory authority over the ROWs exists pursuant to Ch. 316 (re traffic control) 
and Ch. 336, F.S. (re construction & improvements, maintenance, closing and abandoning of county 
roads). Since the installation of utility lines in or on the ROW is not deemed development by state 
statute, the County's Comp Plan Policy 102.8.5 cannot be deemed to be a prohibition, but only that 
which it specifies - discouragement. 

Thie; conclusion then moots out the question as to who determines consistency with respect to the issue 
of installing the utility lines in the right-of-way. 

NNK Ext. Electric 
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You may find it useful to review the various orders in the case of Taxpayers for the Electrification of No 
Name Key, Inc. et al. v. Monroe County et al., Case No. 99-819-CA-18. They are somewhat difficult to 

foJJow due to amendments and vacations, but it appears th.at the JuJy 12, 2002 order and finding.'i therein 
were resurrected by the 6/13/03 vacation of the Amended Order Granting Summary Judgment (entered 
6/l l/2003 nunc pro tune 6/1112002 & which had amended the 2002 order) and the entries of the 
6/13/2003 order vacating the amended order and the Final Summary Judgment. The case of City of 
Oviedo v. Clark. 699 So.2d 316 (Fla. Jn DCA 1997), seems to be right on point in holding the PSC had 
to consider the Comp Plan but was not bound by it. 

Since the County does not have authority to regulate as development the installation of utilities in the 
ROW, and since, as the January 20, 2010 letter from FWS notes. the Big Pine Key Habitat Conservation 
Plan (HCP) excludes extension of utilities to No Name Key and the associated Incidental Take Permit 
(JTP), if lhe proposed extension has any impact to the silver rice rat, Stock Island tree snail, or Garber's 
i;purge, the County believes that would have to be addressed through a separate ITP issued to K.ES, as 
determined by FWS. Similarly, any mitigation required as a result of the proposed electric installation 
would not be the County's responsibility. 

As previously mentioned, there still remains a question as to the effect of the regulation in Momoe 
County Code section 130-122 and whether that will require that the County deny pennits for the 
connections to the individual buildings on private property otherwise covered by the land use 
regulations. As soon aB we reach a definitive conclusion, I wiJl advise you. 

Cc: 
County Commissioners 
Roman Gastesi 
Christine Hurley 
Susan Grim.~ley 
Derek Howard 
Bob Shillinger 
Townsley Schwab 
Dale Finigan 
Paul Souza 
Anne Morkill 
Jim Reynolds 
Rebecca Jetton 
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IN THE CIRCUIT COURT OF THE 16TH 
JUDICIAL CIRCUIT OF THE STATE OF 
FLORIDA IN AND FOR MONROE COUNTY 

CASE NO: 201 1-CA-342-K 

MONROE COUNTY, a political 
Subdivision of the State of Florida, 

Plaintiff 

Vs. 

UTILITY BOARD OF THE CITY OF 
KEY WEST, FLORIDA, d/b/a 
KEYS ENERGY SERVICES, et al. , 

Defendants 

ORDER OF DISMISSAL WITH PREJUDICE · 

THIS MATTER came before the Court upon the Motion to Dismiss of Defendants 

herein, and the Court, having reviewed the Motion, the Response thereto, and the 

motion of the Florida Public Service Commission for leave to participate as Amicus 

Curiae regarding subject matter jurisdiction, having conducted oral argument in this 

matter on January 26, 2012, and being otherwise fully informed in the premises, hereby 

finds and Orders as follows: 

1. This action is a lawsuit by Plaintiff MONROE COUNTY, a political subdivision of 

the State of Florida, against Defendants UTILITY BOARD OF THE CITY OF KEY 

WEST, and 43 property owners of properties located on No Name Key, Florida. 

The Complaint seeks declaratory relief as to KEYS ENERGY SERVICE, (Count 

I), Declaratory Relief against the No Name Residential Property Owners (Count 



11), and injunctive relief to enforce any declaratory judgment entered by the Court 

in Counts I and II (Count Ill). 

2. The Complaint seeks a declaration from this Court as to whether the Defendant 

UTILITY BOARD OF THE CITY OF KEY WEST is required to obtain a 

development permit from Monroe County, for the extension of a power line to No 

Name Key, or whether the issue of the provision of electrical service to residents 

of No Name Key is an issue vested by law in the Public Service Commission, as 

suggested by Defendants and the Florida Public Service Commission itself, 

through its Motion for Leave to Participate as amicus curiae. Second, the lawsuit 

seeks to determine whether the portion of the Monroe County Code which 

prohibits the extension of public utilities, including electricity within the Coastal 

Barrier Resources System Overlay District (M.C.C. Section 130-122) prohibits the 

extension of utility lines to the Defendant residents, or whether that ordinance has 

been preempted by state law, to wit, the authority granted to the Public Service 

Commission in Chapter 366, Florida Statutes. 

3. The Court has carefully reviewed pertinent portions of Chapter 366, Florida 

Statutes, as well as the Territorial Agreement between the municipal utility of the 

City of Key West (Keys Energy) and the Florida Keys Rural Electric Cooperative, 

approved by the Public Service Commission on September 27, 1991, and has 

determined that issues regarding interpretation and enforcement of territorial 

agreements of this sort are exclusively vested in the Florida Public Services 

Commission ("PSC"), and therefore the PSC is the proper forum for hearing the 

issues presented in this case. Accordingly, the questions posed by Plaintiff 



MONROE COUNTY regarding the extension of electrical power line to No Name 

Key residents, which would constitute providing service pursuant to the Territorial 

Agreement, as well as any question regarding whether owners of property on No 

Name Key may lawfully connect to Keys Energy Service service lines, pursuant to 

the Territorial Agreement, despite the provisions set forth in Monroe County Code 

Section 130-122, are all properly presented to the PSC for resolution . 

4. Section 366.04(1 ), Florida Statutes expressly confers jurisdiction on the PSC to 

regulate and supervise each public utility with respect to its rates and service. 

This jurisdiction is "exclusive and superior to that of all . . . municipalities . . 

or counties, and, in case of conflict therewith , all lawful acts, orders, rules and 

regulations of the Commission shall in each instance prevail." (Section 366.04(1), 

Florida Statutes). 

5. By order issued May 12, 2003, in re: Petition by City of Parker for Declaratory 

Statement, etc., Docket No: 030159-EU, Order numbered FPSC-03-0598-DS-EU, 

the PSC denied a motion to dismiss which had been predicated on the argument 

presented by Monroe County in the instant case, that the PSC did not have 

authority to resolve the issues of statutory analysis and balancing of state 

supremacy claims as against local or regional land use plans. In that order, the 

PSC specifically found that its subject matter jurisdiction reached the question of 

whether the jurisdiction of the Florida Public Service Commission preempted the 

City of Parker's application of its comprehensive plan, land development 

regulations, and city codes and ordinances to Gulf Power Company's proposed 

aerial power transmission line. 



6. That order of the Public Service Commission determined that the PSC has 

subject matter jurisdiction, and is also the appropriate forum, in cases of this sort, 

because it describes and denotes jurisdiction which is exclusive pursuant to 

Section 366.04(2)(c) and (2)(d), Florida Statutes. 

7. This legal conclusion is reinforced by the holding of the Florida Supreme Court in 

Public Service Commission v. Fuller, 551 So.2d 1210 (Fla. 1989). In Fuller, the 

City of Homestead filed an action in the Dade County Circuit Court seeking a 

declaration of rights and a construction of a Territorial Agreement, regarding 

rights and obligations of the parties thereto. Although Fuller deals with an 

attempt to terminate the Territorial Agreement by the City, not enforcement or 

interpretation or limitation of the agreement with regard to the provision of 

electrical services to persons who claim to be eligible for such services under the 

agreement, the logic of Fuller applies to the instant case. The narrow 

interpretation suggested by Plaintiff MONROE COUNTY, which would limit the 

exclusive statutory jurisdiction of the PSC to disputes regarding the boundary 

created by the agreement, and related issues, is clearly at odds with the broad 

grant of legislative authority set forth in Florida Statutes, and the language used 

by the Florida Supreme Court in Fuller, supra. 

8. The service agreement grants to the UTILITY BOARD OF THE CITY OF KEY 

WEST 

"the full , complete and exclusive power and right to manage, 
operate, maintain , control , extend, extend beyond the limits 
of the City of Key West, Florida, in Monroe County, Florida, 
improve, finance and re-finance the electric public utility 
now owned by the said city, . . . " 
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Furthermore, pursuant to Section 11 of the Agreement, the UTILITY BOARD has 

"the full, complete and exclusive power and right to manage, operate, maintain, control, 

extend, extend beyond the limits of the City of Key West, Florida, in Monroe County, 

Florida, the electric public utility owned by said city, including the maintenance, 

operation, extension and improvement thereof, and including all lines, poles, wires, 

pipes, mains, and all additions to and extensions of the same, and all buildings, 

stations, sub-stations, machinery, appliances, land and property, real, personal and 

mixed, used or intended for use in or in connection with said electric public utility. " 

This Court specifically finds that the purpose of the action brought by MONROE 

COUNTY before this Court is to interpret and/or modify the territorial agreement set 

forth above, by seeking to interpret, modify or limit the service agreement and authority 

of the UTILITY BOARD OF THE CITY OF KEY WEST thereunder. 

Accordingly, pursuant to the clear mandate of Public Service Commission v. Fuller, 

551 So.2d 1210 (Fla . 1989), this Court finds that exclusive subject matter jurisdiction is 

vested in the Florida Public Service Commission, and that the PSC is the correct forum 

for hearing the issues herein, and this action is accordingly DISMISSED WITH 

PREJUDICE. 

January, 2012. 

cc: Robert B. Shillinger, Esq. 
Robert Hartsell, Esq. 
Lawrence R. Dry, Pro Se 
Nathan E. Eden, Esq. 
Andrew M. Tobin, Esq. 



Barton W. Smith, Esq. 
Martha C. Brown, Esq. 
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mbtrb l\tstrtct <!Court of ~ppeal 
State of Florida, January Term, A.D. 2013 

Opinion filed February 6, 2013. 
Not final until disposition of timely filed motion for rehearing. 

No. 3D12-333 
Lower Tribunal No. 11-342 

Alicia Roemmele-Putney, et al., 
Appellants, 

vs. 

Robert D. Reynolds, et al., 
Appellees. 

An Appeal from the Circuit Court for Monroe County, David J. Audlin, Jr., 
Judge. 

Robert N. Hartsell (Fort Lauderdale); Robert Wright (Tallahassee); Richard 
Grosso (Ft. Lauderdale); Derek V. Howard, Assistant County Attorney, Monroe 
County Attorney's Office (Key West); Andrew M. Tobin (Tavernier), for 
appellants. 

Barton W. Smith and Gregory S. Oropeza (Key West), for appellees. 

S. Curtis Kiser, General Counsel, and Martha C. Brown, Senior Attorney, 
and Pamela H. Page, Attorney (Tallahassee), as Amicus Curiae for the Florida 
Public Service Commission. 

Before SUAREZ, LAGOA and SALTER, JJ. 



SALTER, J. 

The appellants are certain individual property owners on No Name Key in 

Monroe County, and the County itself. Other No Name Key property owners and 

the Utility Board of the City of Key West (doing business as "Keys Energy 

Services") are the appellees. The legal issue presented to the circuit court and here 

is whether the County and private landowners may obtain judicial (declaratory and 

injunctive) relief establishing that the prospective electrification of No Name Key 

is regulated- or even precluded- by the Coastal Barrier Resources Act1 and the 

County ' s policies and regulations adopted pursuant to that Act. Concluding that 

the Florida Public Service Commission has exclusive jurisdiction to decide the 

issues raised by the appellants, we affirm the circuit court judgment dismissing the 

complaint with prejudice for lack of jurisdiction. 

The Complaint and Motion to Dismiss 

In the complaint, Monroe County sued Keys Energy Services (KES) and the 

individual owners of forty-three developed properties on No Name Key. The 

County alleged that KES had the exclusive power and authority to extend electric 

service to the residences on No Name Key owned by the individual defendants, 

and that a number of the property owners and KES were nearly ready to move 

I 16 U.S.C. §§ 3501-3510. 
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from the design stage to actual installation. The County asked the circuit court to 

determine whether KES has the authority to extend the utility lines to the 

residences on No Name Key (Count I), and whether the property owners have the 

right to connect their homes to the KES lines despite an express prohibition in the 

Monroe County Code (Count II).2 In Count III of its complaint, the County sought 

temporary and permanent injunctive relief prohibiting KES and the property 

owners from "expending any funds or taking any steps toward the extension of 

electric service to No Name Key," in furtherance of the declaratory judgments 

sought in Counts I and II. 

The individual appellees, homeowners on No Name Key, were among the 

defendant property owners who applied to KES for electrical service. These 

appellees moved for the dismissal of Monroe County' s complaint on grounds that 

the Florida Public Service Commission (PSC) has exclusive jurisdiction to enforce, 

regulate, and resolve the issues raised by the County. The motion was briefed,3 

argued, and ultimately granted (with prejudice) by the circuit court. This appeal 

followed. 

2 Monroe County Code § 130-122 (purporting to prohibit the extension of electric 
utilities to properties within the Coastal Barrier Resources System overlay). 

3 The PSC was allowed to participate as amicus curiae in the circuit court and 
here. 
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Analysis 

Although KES is not a "public utility" within the definition of section 

366.02(1 ), Florida Statutes (2011 ), it is an "electric utility" under the subsection 

which follows, section 366.02(2). Section 366.04, "Jurisdiction of commission," 

in subsection ( 5), grants the PSC jurisdiction over "the planning, development, and 

maintenance of a coordinated electric power grid throughout Florida to assure an 

adequate and reliable source of energy for operational and emergency purposes in 

Florida and the avoidance of further uneconomic duplication of generation, 

transmission, and distribution facilities." To that end, the homeowner appellees 

filed an administrative complaint with the PSC seeking the extension of electrical 

transmission lines to the No Name Key property owners.4 

As a threshold matter, and as the State entity charged by law with planning 

and regulating the generation and transmission of electrical power throughout 

Florida, the PSC is to determine its own jurisdiction. Fla. Pub. Serv. Comm'n v. 

Bryson, 569 So. 2d 1253 (Fla. 1990). Although Bryson involved a public utility, 

the case holds that "the PSC must be allowed to act when it has at least a colorable 

claim that the matter under its consideration falls within its exclusive jurisdiction 

as defined by statute." Id. at 1255. Any claim by the County or by the appellant 

4 In re: Complaint of Reynolds v. Utility Bd. of the City of Key West, Fla., etc. , 
PSC Docket No. 1210054-EI. 
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homeowners that the PSC does not have jurisdiction may be raised before the PSC 

and, if unsuccessful there, by direct appeal to the Florida Supreme Court. Art. V, § 

3(b )(2), Fla. Const. 

The appellees and the PSC also have argued, and we agree, that KES 's 

existing service and territorial agreement (approved by the PSC in 1991) relating to 

new customers and "end use facilities" is subject to the PSC' s statutory power over 

all "electric utilities" and any territorial disputes over service areas, pursuant to 

section 366.04(2)(e), Florida Statutes (2011). The PSC's jurisdiction, when 

properly invoked (as here), is "exclusive and superior to that of all other boards, 

agencies, political subdivisions, municipalities, towns, villages, or counties." § 

366.04(1). Section 4.1 of the 1991 KES territorial agreement approved by the PSC 

expressly acknowledges the PSC' s continuing jurisdiction to review in advance for 

approval or disapproval any proposed modification to the agreement. 

Conclusion 

The Florida Legislature has recognized the need for central supervision and 

coordination of electrical utility transmission and distribution systems. The 

statutory authority granted to the PSC would be eviscerated if initially subject to 

local governmental regulation and circuit court injunctions of the kind sought by 

Monroe County in the case at hand. The appellants do retain, however, the right to 

5 



seek relief before the PSC, and we express no opinion as to the merits of any such 

claims by the appellants in that forum. 

The circuit court ' s order dismissing the County' s complaint with prejudice 

is affirmed. 
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IN THE CIRCUIT COURT OF THE 16TH 
JUDICIAL CIRCUIT OF THE STATE OF 
FLORIDA IN AND FOR MONROE COUNTY 

CASE NO: 2012-CA-549-K 

MONROE COUNTY, a political subdivision 
of the State of Florida, 

Plaintiff 

v. 

UTILITY BOARD OF THE CITY OF 
KEY WEST, FLORIDA, d/b/a 
KEYS ENERGY SERVICES, 

Defendant 

ALICIA ROEMMELE-PUTNEY, 
NO NAME KEY PROPERTY OWNERS' 
ASSOCIATION, INC., ROBERT REYNOLDS 
And JULIANNE REYNOLDS, 

Intervenors 
I -----------------

ORDER GRANTING MOTIONS TO DISMISS THE COMPLAINT, 
WITHOUT PREJUDICE 

Intervenors Robert Reynolds and Julianne Reynolds, and No Name Key 

Property Owners Association, Inc. (NNKPOA), having moved, in separate 

motions, for dismissal of the first amended complaint in this action, the Court, 

having examined the record, the applicable law, and being otherwise informed in 

the premises, finds as follows: 



This action is the most recent of a series of actions generated by a dispute 

over bringing electric service to certain property owners on No Name Key in 

Monroe County. As expressed by the Third District Court of Appeal after this 

Court dismissed a previous action, "[t]he legal issue presented to the circuit court 

and here is whether the County and private landowners may obtain judicial 

(declaratory and injunctive) relief establishing that the prospective electrification 

of No Name Key is regulated-or even precluded-by the Coastal Barrier Resources 

Act, and the County's policies and regulations adopted pursuant to that Act." 1 This 

Court had dismissed the complaint, with prejudice, because it had determined that 

the Florida Public Service Commission (PSC) had exclusive jurisdiction to decide 

the issues. The Third DCA affirmed this Court's order. 

Monroe County has brought a second action seeking a declaratory judgment 

to determine its rights pursuant to 1995 Grant of Easement and 1973 Quit Claim 

Deed to exclude the construction of an electric transmission line over land it owns. 

A second count in the amended complaint sought injunctive relief, and the third 

count alleged a cause of action for aerial trespass due to the presence of power 

lines suspended over its land. 

Though at first blush the issues raised by the parties on this motion to 

dismiss appear complex, because of the guidance given in the opinion by the Third 

1 Roemmele-Putney v. Reynolds, et al., (3D12-333) (Fla. 3rd DCA 2013). 



DCA in the previous case, the complexities fall away. Citing Fla. Pub. Serv. 

Comm'n v. Bryson, 569 So. 2d 1253 (Fla. 1990), the DCA observed that "[a]s the 

State entity charged by law with planning and regulating the generation and 

transmission of electrical power throughout Florida, the PSC is to determine its 

own jurisdiction." The District Court further found that the jurisdiction of the PSC 

is extensive, as the PSC, under §366.05(1) of Chapter 366 of the Florida Statutes, 

the PSC has the power "to exercise all judicial powers, issue all writs and do all 

things, necessary or convenient to the full and complete exercise of its jurisdiction 

and to enforcement of its orders and requirements." 

Though jurisdiction of the PSC is extensive, it is not all encompassing, and 

matters not within the jurisdiction of the PSC (the County claims that this Count 

can presently rule on the issues it has presented) can be heard by this Court but not 

by the avenue the County has chosen. "Where the Public Service Commission, or 

this Court (Florida Supreme Court) on review, has disposed and completed a 

matter coming within the Commission's jurisdiction, subsequent unresolved claims 

or causes arising against the affected regulated carrier or utility which are not 

statutorily remediable by the Commission and lie outside its jurisdiction may be 

litigated in the appropriate civil courts." State v. Willis, 310 So.2d 1 (Fla. 197 5). 

The court finds that the issues in this case are sufficiently related to the 

regulation and planning of electrical generation and transmission lines, that the 
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Planning & Environmental Resources 
Department 
2798 Overseas Highway, Suite 4 I 0 
Marathon, FL 33050 
Voice: (305) 289-2500 
FAX: (305)289-2536 

County of Monroe 
Growth Management Division 

Board of County Commissioners 
Mayor George Neugent, District 2 
Mayor Pro Tern, Headier Carruthers, District 3 
Danny L Kolhagc, District I 
David Rice, District 4 
Sylvia J. Murphy, District 5 

CERTIFIED MAIL 7002 241 O 0000 9899 841 2 

January 14, 2013 

Randall Mearns 
Marathon Electric Sign & Light 
10690 Aviation Blvd 
Marathon, Florida 3 3050 

RE: Building Permit Ai:mlication #121-5168 - Real Estate No. 00319491.004700 

The Planning & Environmental Resources Department is in receipt of your building permit application for 
new electrical service to a single family residence at 2160 Bahia Shores Road, No Name Key, FL. 

After careful review of your application, our Department is unable to approve the application at this time for 
the following inconsistencies with the adopted Comprehensive Plan and Land Development Code: 

I. Permit Application #121-5168 is requesting new electrical service for a single family residential 
dwelling unit on No Name Key, specifically requesting, "Install electrical service to residence." 

2. No Name Key is almost entirely within a unit of the Coastal Barrier Resources System (CBRS). The 
subject property is located within an area surrounded by the Coastal Bai.Tier Resources System 
(CBRS) overlay district, established by Code Section 130-122 (attached as Exhibit A). 

3. The Coastal Barrier Resources Act (CBRA) of 1982 established the Coastal Barrier Resources 
System. The CBRA legislation is specifically designed to restrict Federal expenditures and financial 
assistance which have the effect of encouraging development of coastal barriers to minimize the loss 
of human life, reduce the wasteful expenditure of Federal revenue, and reduce damage to habitat and 
other valuable natural resources of coastal barriers. 

4. Permit Application #121-5168 is inconsistent with goals, objectives and policies of the Monroe 
County Comprehensive Plan, including, but not limited to: 1) Policy 102.8.5, which seeks to 
discourage the extension of facilities and services, including electricity, to Coastal Barrier Resources 
System units, and to protect the environmental and community character of local comnum.ities, such 
as No Name Key; and 2) Objective 101.ll, which directs future growth away from environmentally 
sensitive land and towards established development areas served by existing public facilities. 

5. According to Monroe County Code Section 130-122, the purpose of the CBRS overlay district is to 
implement the policies of the comprehensive plan by prohibiting the extension and expansion of 
specific types of public utilities to or through lands designated as a unit of the coastal barrier 
resources system. Within this overlay district, the transmission and/or collection lines of the 



following types of public utilities shaJl be prohibited from extension or expansion: central wastewater 
treatment collection systems; potable water; electricity, and telephone and cable. 

6. This permit application (# 121-5168) is for a subject property located within an area surrounded by 
CBRS land and would depend on the electrical lines recently installed by Keys Energy to No Name 
Key which extend to and pass through lands designated as a unit of the CBRS. The electrical lines 
violate Monroe County Code and are inconsistent with the Monroe County Comprehensive Plan, as 
described above. Connection of the subject property to these lines would further violate the Monroe 
County Code and be inconsistent with the Monroe County Comprehensive Plan. 

7. Connection of the subject property to electric service would require the extension of electricity 
through surrounding lands designated as a unit of the CBRS. Therefore, connection of the subject 
property to electric service is not allowed by Monroe County Code Section 130-122. 

Please note, the Planning & Environmental Resources Department previously determined the issue of 
whether No Name Key may be electrified in a May 13 , 1998, letter of understanding by Timothy J. McGarry, 
AICP (then Planning Director). The Department's position against the electrification of No Name Key was 
affirmed by the Planning Commission in Resolution No. Pl 7-99, which was in tum affirmed by the 16th 
Judicial Circuit in Taxpayers for the Electrification of No Name Key, Inc., et. al. v. Monroe County (Case 
No. 99-819-CA- l 9). The letter of understanding and Resolution No. Pl 7-99 are attached hereto, as Exhibits 
B andC. 

In addition, James Newton has appealed the revocation of a similar building permit to the Planning 
Commission, which upheld the Department's position at their October 18, 2012 meeting. 

Note, the current, adopted 2010 Comprehensive Plan Goals, Objectives and Policies are provided in Exhibit 
D. This is provided as an update to the policies cited in the May 13, 1998, letter of understanding by 
Timothy J. McGarry, AICP (then Planning Director), which provides the PJanning Department's position 
against the eJectrification of No Name Key which was affirmed as noted above. 

The Planning & Environmental Resources Department has failed the assigned building permit 
application #121-5168. 

You may appeal the decision made in this Jetter. Appeal applications to the PJanning Commission may be 
found on the Planning and Environmental Resources portion of the Monroe Coii.nty website, or by calling the 
Growth Management Division at (305) 289-2500. The appeal must be filed with the County Administrator, 
1100 Simonton Street, Gato Building, Key West, FL 33040, within thirty (30) caJendar days from the date of 
this letter. In addition, please submit a copy of your application to the Planning Commission Coordinator, 
Monroe County Planning & Envirorunental Resources Department, 2798 Overseas Highway, Suite 410, 
Marathon, FL 33050. 

· g & Environmental Resources 

Exhibits 

cc: rmmthelectric@aol.com 
Permit File 121-5168 
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Attachment 2 

MONROE COUNTY BUILDING DEPARTMENT - Permit Fiie Cover Sheet 

Date: J.//t//1.i_ Pennlt#: !"1. I - 1..s~ "Z. 
Permit Type: ,;:h-d-. OWn.r: )'1.e.w~ 

C Revision C ROGOINROGO 0 Private Provider: _Plan Rev and/or _lnsp 

PLAN REVIEWERS Check Req'd Ac don: Action: 
(Pl10 Bnl1rt §&QR Code) Stop. CorrvctloM Req'd Approved 

CODl!COMPUANCI~ 
(Parcel f._9dl 

PLANNING (fl.AW 

(Hlstorlc Parcel flagged) 

EHV.AEIOURCES(mg) 

COUNTY !NGINUR 
StormwllttrlSIQRM Added by BIO} 

RlgM-or.w., (.8mY Added by PlannJng) r 
WaatMnlllr Aew.FN «W61IE> 

(P1rcel f .. 1111«0 

STRUCTIJRAUAOOF IDAMl 

MECHANICAL/OAS (MGl:f) . . 
PLUM81HCJ .... I ...... . 

/~ . Y~~ l!U!CTRICAL (EW) ~ 
J 

FLOOOPLAIH (FLOOD) 

FIR! MARSHAL,.,.,_.. __, 
FINAL REVIEW <flH&J ~ r1~ ~~ ti /.'5'/J;.. 

-
~</Ir/ ti....~ BOIABO (OFFICIAL) L-- ·~ 

ISSUANCE: C Key Largo :e,arathon • Sltlc1C.~d 
C RIADY TO ISSU! i:J ROOOJNROGO READY . ~ n"hh.i_·~-

vr 

FINAL INSPECTIONS FOR CERTIFICATE OF OCCUPANCY 

i 
f 
\ 
i 
{ 

i l 
i 

\ I 

FINAL BUILDING FINAL HEAL TH DEPT INSPECTION 
• I I I I 

FINAL ELECTRIC FINISH ELEVATION CERTIFICATE 

FINAL ENCLOSURE (no PP) HURRICANEnMPACT GLASS 

I I I 

I I 
I 

i i ' 
FINAL 810 (no PPJ IMPACT FEES DUE 

FINAL FIRE MARSHAL (no PP) OVERALL HEIGHT 

FINAL MECHANICAUGAS SOLID WASTE 

I l I 

I l 
I I 
I I 

l I 
I 

FINAL Pl.ANNING (no PP) TERMITE CERTIFICATION 
i 
l 
j 

FINAL PLUMBING TRUSS PLANS 

FINAL ROOF C.0.11 

Rt~ 'Ill I ?1111 

! 

r I 
! l I I 

! I 



. . j BUILDING PiRMrt APPLICATION 
i/g II ~NROE cou~ GROWTH MANAGEMENT DIVISION 

" ·~ .. · " tf"' ~ · ·~L -- ~ - U • .: · ~ ·· ~ ·l;,,l:!:llil.· ·" . . . .. . ...... , . • ~- ' .OJ,~#;;_ /,; ("""_!\ ,1_ . 
~"'-', _', • _ . A-' .\ .t~-'0 1 4";~ -;.~J~.-...:f:j~ · .I · • . -. ., ..... . .. '6111J:·1 ·· .,;),IJl!I::_ 7)!;_ , 

Aft! 

owNsl /llRNlllATIOllHdl#: ALL OMERBl&DERI MUST APPLYll~ON ·f'.S.All.103(7) mtWER BUILDER CJY'•ONo I 
,_,.,. James Newton Phone: 

1~~~~~~~~~~~~~~~~~1<3~24 
1~~~lng) 2047 Bahia Shoree Rd, Big Pine Key, FL 33043 

lllOrtpg•Lender'• 
N8ftle •nd Add,_. 

1 -~ftiil';.·,~'.' .~i~J;-u.;;o~)-~_ --,.,.~: ~!-~----~· -~-~i~ ..... ,·.··~-'···;- -· ~'l'IOll~ .. ~---~:-~p- ~· :.~·ui~··;•: .. ~; ~·~·'L-i ~ •, .. ~ ~,,-·;;,...,-.) reo ··· · .. -· ··· . ._..... ~·-- ..,u_ ~· 
~-- NOie ~ & LJGiit, INC 
Co.act IWflW.L MEARNS 
LlcenM I EC.eii 
ilaillng Acid,... 1oQelAVIATION BLVD lleCIWllcail 

~THON, FL .-.. Plumbing 

l.rrmn·~·~~'"•· 11~ci·tr11ic~9i1i··~d~:.C01CGiimil'-~~1Poo1 
7G-llOI Roallng 
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• A Notice of Commencement mMl1 be recorded & posted on the job 8ite IHlts!m the first inepedion, and copy to the BUiiing Dept 
• Failure to post 1he Notice of Commencement at the job site wil reslM in the Inability dour lnepeckn to offer an approved Inspection. 
• Your faiure to record a Notice of Commenoement may red In your paying twice for Improvements to your property 
• tf you Intend to obtain financing, cons!Jt wilh your lender or an altomey before commencing work « recordi ng yow NoCloe of 

Commenoement. 
ASBESTOS AC!Bff'ENT: (lnlllal r Appllcable: . -· ' - ~ - .... . - . . 1 
As owner/contractor/agent of record fort he constnJdlon applied for In Iii s application, I agree that I will comply with lhe provisions of, 
1he Florida Sletute "69.003 91d to notify the DEP of my intent to demoliahfremove a &IJ'UCILle at the above acttess and remove 
asbestos, when applicable, in acxxirdanoe with alllte and federal law. 
IOUDWASJE eyu•m; 
Upon completion of the project for v.flich I h8\le made application for a Building Perrnll. I must pey the pnwated residenllal solid waste 
assessment. or show proof of commercial service with a frwlchised commercial collector prior to a Cettificale of Oca.ipancy being 
issued. 
OWNEB'S AFffQAm: 

• Appllcatlon I& hereby made to obblln a pennil to do the work and inslalations as incicated. 
• I certlly llat no work or inatallallon has commenced prior to the lauance of a permit and that ~ llW>r1c will be performed to 

meet the standards of all laws regulating construction In Chia juriedction. 
"Notice: In addition to the reqlirements d this permit, !here may be llddiional reslridlons applicable to this property that may be found 
in 1he public records of this coorty, and there may be addltlonal permits reqtired t'Om olher gavemmentat entities llUdt as water 
l!llnlgement di&Cricta, atate agencies OI federal agencies.· 
I understand that a leplill'ate psmft (st*> on a pennlt) ITIUlt be sewred for Eleclrlcal Wort<, Plumbing, Signs, NC, etc as appropriate. 
I henlby certify that aH the fOregoing Information is accurate and that all work wit be done in compiance with al 8Alllc::able lllws 
regulating CX>l'16tnJdlOn and z.onlng, I 

=~~~~~~~:::~a~~ ,_ \1\-~\\i ,;J-Ol;>... ,_ __ ct .... 'J:_3(...._r2-______ _ 
NOTARY aa to au.Iller 
Swom~tobeforemetU ~~ 

,;:~z"=:-~~ 
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MONROE COUNTY, FL 

8 ITEMS OF B PERMIT RECEIPT OPERATOR: benderd 
COPY # 1 

Sec:l8 Twp:66 Rng:30 Sub: Blk: Lot: 
RE: .•.. . . . . . . 00319492001400 

DATE ISSUED . ...... : 05/15/2012 
RECEIPT# ......... : 02000008131 
REFERENCE ID# ... : 12101527 
NOTES ............ : 

SITE ADDRESS ...... 2047 BAHIA SHORES RD 
SUBDIVISION ...... : 
CITY ............ . : NO NAME KEY 
IMPACT AREA .... • . : 

OWNER ............ : NEWTON JAMES B 
ADDRESS ... . .. . ... : 
CITY/STATE/ZIP . . . : ARCHER, FL 32618 

RECEIVED FROM • ... : MARATHON ELECT 
CONTRACTOR .... . .. : MEARNS, FRANK RANDALL LIC # 00502 
COMPANY •••.••••.. : MARATHON ELEC SIGN &: LIGHT INC 
ADDRESS ...•...... : 10690 AVIATION BLVD 
CITY/STATE/ZIP ... : MARATHON, FL 33050 
TELEPHONE ....•.•. : (305) 743-5805 

FEE ID UNIT QUANTITY AMOUNT PD-TO-DT THIS REC 

---------- ------------- ---------- ---------- ---------- ----------
CONT-INVES FLAT RATE 1. 00 11.00 0.00 11. 00 
DBPR UNITS 150.00 2.03 0.00 2.03 
DBPR RE ED UNITS 150.00 0.23 0.00 0.23 
DCA UNITS 150.00 2.03 0 . 00 2.03 
DCA RE ED UNITS 150.00 0.23 0.00 0.23 
E- 4J SUB SERVICES 1.00 50.00 0.00 50.00 
E- E PLAN UNITS 1.00 50.00 o.oo 50.00 
T- 1 FLAT RATE l. 00 3.00 0 . 00 3.00 

---------- ---------- ----------
TOTAL PERMIT : 118. 52 0 . 00 118. 52 

*NOTE*: THIS RECEIPT HAS FEE CREDITS TOTALING: 

METHOD OF PAYMENT AMOUNT REFERENCE NUMBER 

CHECK 118.52 17120 

TOTAL RECEIPT : 118.52 

NEW BAL 
----------

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

----------
0.00 

52.00 
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2 ITEMS OF 2 

.. •. 

MONROE COUNTY, FL 

PERMIT RECEIPT 

Sec:18 '1Wp:66 Rng:30 SUh: Blk: Lot: 
RE : ......... 00319492001400 

DATE ISSUED ....... : 04/04/2012 
RECEIPT# ..... . ... : 02000007614 
REFERENCE ID I ... : 12101527 
NOTES ......... . . . : 

SITE ADDRESS ...... 2047 BAHIA SHORES RD 
SUBDIVISION . .. .. . : 
CITY ....••....... : NO NAME KEY 
IMPACT AREA •.... . : 

OWNER ......... . .. : NEWTON JAMES B 
ADDRESS ........ . . : 
CITY/STATE/ZIP ... : ARCHER, FL 32618 

RECEIVED FROM •••• : MARATHON ELECT. 

OPERATOR: benderd 
COPY # 1 

CONTRACTOR ... . . .. : MEARNS, FRANK RANDALL LIC I 00502 
COMPANY ••••••• • •• : MARATHON ELEC SIGN & LIGHT INC 
ADDRESS •...•••... : 10690 AVIATION BLVD 
CITY/STATE/ZIP . .. : MARATHON, FL 33050 
TELEPHONE ..... . .. : (305) 743-5805 

FEE ID UNIT 

B- 01 APED FLAT RATE 
B- lB APPL FLAT RATE 

TOTAL PERMIT : 

METHOD OF PAYMENT 

CHECK 

TOTAL RECEIPT : 

QUANTITY AMOUNT PD-TO-DT 
---------- ---------- ----------

1. 00 2.00 o.oo 
1.00 50 . 00 0.00 

---------- ----------
52.00 o.oo 

AMOUNT REFERENCE NUMBER 

52.00 17034 

52.00 

THIS REC 
----------

2.00 
50.00 

----------
52 . 00 

NEW BAL 
----------o.oo 

0.00 
----------

0.00 
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·,1€.Marath!. ~.L: lY~J°lnc. 
10690 Aviation Blvd . ' 
Marathon, FL 33050 

305-743-5805 Fax 305·743-0922 

..IOB_--!AJ:...::::· ~e~w~./.c~"~----
SHEET No. Of _____ _ 

~CULATEOBY _____ __ DATE ___ _ 

CHtCKEDBY _______ _ DATE _____ _ 

-.::- . - . . --· · · : ---::-----,.--,,.-----=-..,...--~ 
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·~ 

MONROE COUNTY 
BUILDING PERMIT 

APPLY OPERA TOR: benderd ISSUE OPERA TOR: benderd 
APPLICATION I PERMIT NUMBER: 12101527 PERMIT DATE: 05/1512012 
APPLICATION DATE: 04/03/2012 DCADATE: -
PARCEL ID: 00319492001400 

LEGAL DESCRIP: BK LT 14 AMENDED PLAT OF DOLPHIN 
H 
ARBOUR NO NAME KEY 
PB6-l 16 OR469-999-1000 OR582-J05/107 ORI 
070-514(JB) 

APPLIED VALUE: $600 

PERMIT TYPE: 51 
PERMIT TYPE NAME: ELECTRIC 

OWNER'S NAMFJADDRESS/PHONE GENERAL CONTRACTOR 
NEWfON JAMES B MARATIION El.EC SIGN & LIGHT INC 

F:305. 743.0922 
MARA THON. FL 33050 

ARCHER. FL 32618 (305) 743-5805 
3053933024 

SUBCONTRACTORS: I TYPE ID NO SUBCQNIRACTORS ASSIGNED 

CONST ADDRESS/ CONDWONS OF PERM1T: 
2047 BAIIlA SHORES RD DOLPIBN HARB. NO NAME 
NEW SERVICE 
••**NOTICE OF COMMENCEMENf NOT REQUIRED***** 
PERMIT APPROVAL TO INSTAL NEW 200 AMP ELECTRIC 
SE~VICE AND SUBFEED TO HOUSE PER APPROVED PLANS IN 
FILE . 
••••••••••••••••••••••••••••••••••••••••••• 
PLANNING DEPARTMENT DID NOT REVIEW THIS 
APPLICATION. 
THERE MAY BE DEVELOPMENT AND/OR LAND USE ISSUES 
ON TIIE SITE THAT ARE NO LONGER IN COMPLIANCE WITH 
A COUNTY REGULATION(S) OR ESTABLISHED UNLAWFULLY 
WITIIOUT 1HE BENEFIT OF PROPER APPROVALS. 
APPROVAL OF TIIIS PERMIT DOES NOT DEEM ALL 

PERMIT NUMBER: 12101527 

NAME 

J of2 
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MONROE COUNTY 
BUILDING PERMIT 

DEVELOPMENT AS CONFORMING OR DEEM UN-LAWFUL 
DEVELOPMENT AS LAWFUL. THE GROWTH MANAGEMENT 
DIVISION RESERVES TIIE RIGHT TO REQUIRE TIIA T SUCH 
DEVELOPMENT BE BROUGHT INTO COMPLIANCE THROUGH THE 
PROPER AP PROV AL PROCESS 
OR TERMJNA TED UPON FUTURE DISCOVERY . 
••••••••••••••••••••••••••••••••••••••••••• 
NO OTIIER WORK TIIIS PERMIT. 
ALL TRASH AND DEBRIS TO BE REMOVED TO A LEGAL DUMP 
SITE. 
DEEMED NON-DEVELOPMENT 
DCAEXEMPT 

PLANS REVIEW N01ES: 
OFFICIAL • NO NOTES • 
MAR-BLDG 04/04/2012 benderd L • NO NOTES * 
MAR-BLDG 04/05/2012 benderd L •NO NOTES • 
ELECT 04/05/2012 kaspaaa P •NO NOTES• 
FINAL 04/09/2012 maldonam L • NO NOTES * 

Jn comideration of the granting of this permit, it is agreed that in all respects the work will be perfonnedand 
completed in accordance with the pennitted plans and the applicable Building, Zoning and Environmental codes 
Monroe County, State of Florida and Federal agencies. 
This pennit may be revoked at any time upon the violation of any of the provisions of said laws, ordinances or rules 
and regulations or upon any change in the plans and specifications unauthorized by this department. 

In addition to the requirements of this permit, there may be additional restrictions applicable to this property that may 
be found in the public records of this county, and there may be additional pennits required from other governmental 
entities such as Water Management Districts, State Agencies, and/or Federal Agencies. 

Permits shall expire and become null and void if work, as de.fined in this pennit, is not commenced within 180 days 
from the date of issuance date or 180 days from the DCA date and does not meet 180 day inspections thereafter unJess 
extended by the Building Official. 

OWNER/CO CTOR/coNTRACTOR AGENT 

PERMITNUMBER: 12101527 2 of2 
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P~pe¢'iem:h - Monroe Cowity Property Appraiser 

... 

Karl D. Borglum 
Property Appraiser 
Monroe County, Florida 

Page I of 

office (305} 292-342• 
fax (305) 292-350 

Website tested on lntemet Explore 

----- GJS Mapping requires Adobe Flash 10.3 or higher. -----

Property Record View 

Alternate Key: 1393657 Parcel ID: 00319492-001400 

Ownership Details 
M.Slng Address: 
NEWTON JAMES B 
2047 BAHIA SHORES RD 
BIG PINE KEY. FL 33043 

Property Details 
PC Code: 01 - SINGLE FAMILY 

Miiiage Group: 11 OH 
Affordable Housing: No 

Section-Township-Range: 18-66-30 
Property Location: 2047 BAHIA SHORES RO NO NAME KEY 

8ubdlvl51on: DOLPHIN HARBOR AMO 
Legal Desertpdon: LT 1-4 AMENDED Pl.AT OF DOLPHIN HARBOUR NO NAME KEY PB6-116 OR469-999-1000 OR562-105/107 OR1070-514 

Show Parcel Map - Must have Adobe Flash Player 10.3 or higher I 
. . . ··-. 

Exemptions 
Exemption 

44 • ADDL HOMESTEAD 

39 • 25000 HOMESTEAD 

Land Details 
Land Use Code 

010C ·RESIDENTIAL CANAL 

Building Summary 
Number of Bulklngs: 1 

Number ot Commercial Buildings: O 
Total UYing ArN: 1-404 

Year Bunt: 1997 

Amount 

25,000.00 

25,000.00 

Frontage Depth Land Arn 

70 110 7.700.00SF 



Propegy Search - Monroe County Property Appraiser 

Building 1 Details 
Building Type R1 
Effective Age 14 

Year Built 1997 
Functional Obs O 

Condition A 
Perimeter 212 

Special Arch 0 
Economic Obs O 

Inclusions: R1 includes 1 J.fixture bath and 1 kitchen. 
Roof Type GABLE/HIP Roof Cover ASPHALT SHINGL 

Heat 1 NONE Heat 2 NONE 
Heat Sn: 1 NONE 

Extra Features: 
Hut Src 2 NONE 

... 
CIS!'aN 

-•wr ---
~'" 

... , 

2 Fix Bath 0 
3 Fix Bath 1 
4Ax Bath 0 
15 fix Bath O 
6 Fix Bath 0 
7Fix Bath 0 
Extra Rx O 

-·if"• >.Jrt 

-·--'m ... ···-
HT ·~4. 
'"' ·en. 
erT , .,, 
Oii ... 

en 

Zln 

''"' 

Sections: 

Nbr Tvpe ExtW.11 I Stories Year Built Attic AIC &.sement% 

0 OUF 1 1997 

0 §..~.Y. t·WOFRAME 1 1997 

0 ~l!E 1 1997 N 0.00 

0 f ~ 1·WDFRAME 1 1997 y 0.00 

0 f.~ 1:WDFRAME 1 1997 y 0.00 

Qualify Grade 450 
Depreciation '1, 15 

Grnd Floor Area 1.404 

Foundation CONC PILINGS 
Bedrooms 3 

Vacuum O 
Garbage Disposal 0 

Compactor O 
Security o 

Intercom o 
Firepl~ 0 

Dishwasher O 

Finished Bnement % Alee 

36 

695 

0.00 270 

0.00 702 

0.00 702 

Page 2 o 
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Prope~ Search - Monroe Cowity Property Appraiser 

I 

Misc Improvement Details 

Nbr Type t Units 

1 FN2:FENCES 1,080 SF 

2 CS3:CISTERNS 10.000GA 

3 DK3:CONCRETE DOCK 70SF 

Appraiser Notes 

I 91 10003929 RENEWAL OF BUILDING PERMIT 112197. 

Building Permits 
Bldg Number Date Issued Date Completed AmOUflt Description 

10105722 10f06/2010 

91-2362 1010111994 t 1/01/1997 

92-3929 03/01/1992 11/01/1997 

95-553 05/0111995 11/0111997 

04-0346 02/0912004 06/221.2004 

Parcel Value History 
Certified Roll Values. 

View Taxes for this Parcel. 

t .500 

74.965 

40.000 

200 

800 

Page 3 o: 

Length Width Year Built Roll Year Gr.ide Life 

270 4 1996 1997 2 30 

0 0 1996 1997 3 60 

70 1 2000 2001 1 60 

Notes 

PAVED WALKWAY ALONG BACK Of PROPERTY ON CANAL WITH RAILINGS 

SFR 

RENEWAL 

FENCE 

RESIDENTIAL 

Roll Total Bldg Total Misc Improvement Total Lend Tobi Just {Market) Total Assessed School Exempt School Tuable 
Ynr Value Vatue Value v.iue Value Value Value 

2011 152,703 10.269 130.961 293.933 254,8"6 25,000 229,846 

2010 152,084 9,955 134,750 296,789 251,080 25,000 226.080 

2009 172,810 12.509 173,250 358.569 2"4,479 25,000 219,479 

2008 174,610 12.906 177,100 364,616 244.235 25,000 219,235 

2007 219.253 12,950 177,100 '409.303 237, 121 25,000 212,121 

2006 221 .490 13.3-40 219,450 454.280 231,338 25.000 206.338 

2005 210.416 13.730 219.450 "43,596 224.600 25.000 199.600 

2004 165,-481 14.077 38.500 218.0!58 218,058 25.000 193.058 

2003 165.481 14..467 38.500 218,""8 218,448 25.000 193.448 

2002 71 .412 14.856 38.500 124,768 124,768 0 124,768 

2001 71,.412 10,921 30,800 113, 133 113.133 0 113.133 

2000 71 .412 6 .03'1 30.800 108.246 108,246 0 108.246 

1119 71 .412 6.1n 21.262 98.841 98,8"1 0 98.8"1 

1998 71 ,412 6 ,267 21.252 98.931 98,931 0 98,931 ! 

1997 0 0 21,252 21.252 21.252 0 21,252 

1991 0 0 21,252 21.252 21.252 0 21..252 

1995 0 0 21 ,252 21,252 21,252 0 21.252 

1994 0 0 21.252 21.252 21.252 0 21.252 
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1993 0 0 21.252 21,252 21 ,252 0 21 .252 

1992 0 0 21 .252 21 .252 21 .252 0 21.252 

1991 0 0 21 .252 21.252 21 .252 0 21 .252 

1990 0 0 21,252 21.252 21252 0 21.252 

1989 0 0 18.095 18,095 18.095 0 18,095 

1988 0 0 16,170 16,170 16.170 0 16.170 

1987 0 0 16.170 16,170 16,170 0 16.170 

1986 0 0 16.170 16.170 16.170 0 16.170 

1986 0 0 16.066 16,066 16,066 0 16.066 

19&4 0 0 16.066 16,066 16,066 0 16.066 

1983 0 0 16.066 16.066 16.066 0 16,066 

1982 0 0 16.066 16.066 16.066 0 16.066 

Parcel Sales History 
NOTE: Sales do not generally show up in our computer system until about two to three months after the date of sale. If a 
recent sale does not show up in this list. please allow more time for the sale record to be processed. Thank you for your 
patience and understanding. 

Sale Date 

'10/1/1988 

Offlclal Records BooklP e Price 

1070 f 514 22,000 

This page has been visited 54, 789 times. 

Monroe County Property Appraiser 
Kar1 D. Borglum 
P.O. Box 1176 

Key West, FL 33041-1176 

Instrument Qualification 

I 
I 
I 



EXHIBIT K 



DISPLAY TIDS CARJ ON JOB SITE VISIBLE FROM THE STREET 

MONROE COUNTY 

BUILDING PERMIT 
(COMPLETE PERMIT ON FILE AT LOCAL BUILDING OFFICE) 

PERMIT NUMBER 12101527 
DATE ISSUED 05115/2012 
DEO DATE EXEMPT 
PURPOSE NEW SERVICE 
OWNER NEWTON JAMES B 
CONTRACTOR MARA THON ELEC SIGN & LIGHT INC 
SITE ADDRESS 2047 BAHIA SHORES RD 
LEGAL BK LT 14 AMENDED PLAT OF DOLPHIN 
DESCRIPTION 
ZONING -
FLOOD ZONE -

WARNING TO OWNER: 
YOUR FAILURE TO RECORD A NOTICE Oi= COMMENCEMENT MAY 
RESULT IN YOUR PAYING TWICE FOR IMPROVEMENTS TO YOUR 
PROPERTY. A NOTICE OF. COMMENCEMENT MUST BE RECORDED ANO 
POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION. IF YOU 
INTEND TO OBTAIN FINANCiNG, CONSULT WITH YOUR LENDER OR AN 
ATTORNEY BEFORE RECORDING YOUR NOTICE OF COMMENCEMENT. 

AITENTION 

1. "Owner Builder" must be availiible for aU inspectioni. 
2. .No inspections will be made unlm permit card is displayed and approved plans are 

readily available. · 
3. This permit shall become null and void unless the work authorized is commenced (alid 

receives an approved inspection on this card) Within one-hundred and eighty (180) days 
after the effectiVe date of the pei"mit. · . . . . · · 

4. Once commenced; (with an approvect inspection) this permit will remain active u Jong as 
there is an approved hispection wfthln (Hie-hundred and eighty (180) days of the Jast 
approved inspection. . . . . . . 

5. No "partial" inspections of any sort Will count toward satisfying the 180 day requirement. 
6. Certificate of Occupancy must be secured before thiB building can be med or inhabited 

for any purpose.. . · . . . . · . · . . · · 
7. Do ilot remove this card until iSsuance of a Certificate of Occupancy; 
8. For inspeetions eall o~ e-mail your local Building Department Office: 

UPPER KEYS: (305) 453-8725 
E-MAIL: upperkminsneetions@monroecouilty-O.gov. 
MIDDLE & LOWER KEYS: (305) 289-2542 OR (305)743-5405 
E-MAIL: Iowerkeysinspections®monroecoonty-fl.gov 

---.. -...... - .. ......... ----···--- ... - -·~-·· .. -.---·· ·-······-- · ·- -·· _ ............. ....... -... -··-··· ·-· - ---.. ---------



IJ. f- JS:> 8t ·· 
J~arathon Electric Sign & Light, Inc. 

61 10690 Aviation Blvd. 
Marathon, FL 33050 

305-743-5805 Fax 305-743-0922 

SHECTNO, ___ ----- OF __ _ 

CAl.C<AATEDBV _______ _ DATE __ _ 

CtECKEOBY DATE ____ _ _ 

- - ~[It ~(~----· -

~-~~rf1 
bl'"'0 !! -:"-I.I>.\,\., 
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Ot!lsurttie D!rutor 
2198 Ownels Hipwey 
Suitcl400 
M.-hon, FL 33050 
Voice: (305) 289-2517 
FAX: (30S) 2811-2154 

County of Monroe 
Growth Management Division 

• 
. 

. 

. 

We_,,,., to beetublz,profad-l ai/•lr 

Certified Mail: 7006 0810 0006 5051 9381 
June 12, 2012 

Mr. James Newton 
2047 Bahia Shores Rd. 
Big Pinc Key, FL 33034 

RE: MONROE COUNTY BUR.DING PERMIT# 121-1527 

Dear Mr. Newton: 

IMnl !{Ct• Ctl!mla!tlm 
Mayor David Rice. Dist. 4 
Ma)'Of Pro Tan Kim Wiaington, Dist. I 
1b1bcr Cmv1bcn. Dist. 3 

Georas Ncuaen~ Dist. 2 
Sylvia Mwpby, Dist. s 

The Monroe County Growth Management Division has determined permit# 121-1527 was issued in 
error due to the fact that the pcm.it was not reviewed by the Department of Planning & Environmental 
Resources for consistency with the adopted Comprehensive Plan and the Land Development 
Regulations. 

Permit #121-1527 is inconsistent with goals, objectives and policies of the Monroe County 
Comprehensive Plan, including, but not limited to: 1) Policy 102.8.5, that seeks to discourage the 
extension of facilities and services, including eJectricity, to Coastal Denier Resources System units. and 
to protect the environmental and cormnunity character of local communities, such as No Name Key; and 
2) Objective 101.11, which directs future powth away from environmentally sensitive land and towmds 
established development areas served by existing public facilities. 

Permit # 121-1527 authorizes the installation of new 200 amp electrical service and subfecd to a 
residential dwelling unit on No Name Key. No Name Key is almost entirely within a unit of the Coastal 
Barrier Resources System (CBRS). The Coastal Barrier Resources Act (CBRA) of 1982 established the 
Coastal Barrier Resources System. The CBRA legislation is specifically designed to restrict Federal 
expenditures and financial assistance which have the effect of encouraging development of coastal 
barriers. More specifically the intent of the CBRA legislation is to minimize the loss of human life, 
reduce the wastdUI expenditure of Federal ievenue, and reduce damage to habitat and other valuable 
natural resources of coastal barriers. 

Additionally, the service authorized by Permit # 121-1527 would depend on the extension of an 
electrical line to No Name Key that would pass to or through lands designated as a unit of the CBRS. 
There is currently no electrical line for the subject property to connect to. Permit# 121-1527 would; 



therefore, invite a violation of Section 130-122 of the County Code (attached as Exhibit A) that prohibits 
the extension of specific types of public utilities, including electricity, to or through lands designated as a 
unit of the CBRS. 

The Planning Department notes that it previously determined the issue of whether No Name Key may be 
electrified in a May 13, 1998, letter of understanding by Tunothy J. McGarry, AICP (then Planning 
Director). The Planning Department's position against the electrification of No Name Key was affirmed 
by the Planning Commission in Resolution No. P17-99, which was in tum affirmed by the 16111 Judicial 
Circuit in Taxpayers for the Electrification of No Name Key, Inc., et. al. v. Monroe Cmmty (Case No. 99-
819-CA· l 9). The Jetter of understanding and Resolution No. Pl7-99 are attached hereto, as Exhibits B 
andC. 

Note, the current, adopted 2010 Comprehensive Plan Goals, Objectives and Policies are provided in 
Exlu'bit D. This is provided as an update to the policies cited in the May 13, 1998, letter of 
understanding by Tunothy J. McGany, AICP (then Planning Director), which provides the Planning 
Departmc:nt' s position against the electrification ofNo Name Key which was affirmed as noted above. 

Your permit is hereby revoked based on the aforementioned and pursuant to MCC Section 6-101 
Building permit application process, and Section 6-104 Revocation of Permits, which read as follows: 

Sec. 6-l 0 I. - Building permit application process. 
(c) Permit Issuance. A building pennlt shal only be issued if the building oflicial finds that It Is 
consistent with the Florida Bulking Code and this chapter and is complant with part II of this Code, 
as determined by the planning director. 

Sec. 6- l 04. • Revocation of permits 
The buUding oflicial may suspend or revoke any building permit under any one of the following 
circumstances: 
(3) The permit was issued in error and, In the opinion of the planning director. the building omc1a1, or 
1he fire marshal, the error would rasutt in a threat to the health, safely or welfare of the public. 

The Planning Director has determined that Permit# 121-1527 was issued in error and; therefore, revoke 
Permit# 121-1527. 

You may appeal decisions made in this letter. Appeal applications to the Planning Commission may be 
found on the Planning and EnviromnentaJ Resources portion of the Monroe County website. or by 
calling the Growth Management Division at (305) 289-2500. The appeal must be filed with the County 
Administrator, l 100 Simonton Street, Gato Building, Key West, FL 33040, within thirty (30) calendar 
days from the date of this letter. In addition, please submit a copy of yow application to the Planning 
Commission Coordinator, Monroe County Planning & Environmenlal Resources Department, 2798 
Overseas Highway, Suite 410, Marathon, FL 33050. 

Attachments: Exhibits A,B,C,D 

I 
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RE: MONROE COUNTY BUILDING PERMIT # 1211527 

Exhibit A 

Monroe County Land Development Reeulation 

Sec. 130-122. - Coastal barrier resources system overlay district. 

(a) Purpose. The purpose of the coastal barrier resources system overlay district is 
to implement the policies of the comprehensive plan by prolu"biting the extension 
and exp8DSion of specific types of public utilities to or through lands designated as 
a unit of the coastal barrier resources system. 

(b) Application. The coastal barrier resourc.es system overlay district shall be 
overlaid on all areas, except for Stock Island, within federally designated 
b01mdaries of a coastal barrier resour~ system wiit on current flood insurance 
rate maps approved by the Federal Emergency Management Agency, which are 
hereby adopted by reference and declared part of this chapter. 'Wrthin this overlay 
district, the transmission and/or collection lines of the following types of public 
utilities shall be prolu"bited from extension or expansion: central wastewater 
treatment collection systems; potable water; electricity, and telejilone and cable. 
This prohibition shall not preclude the maintenance and upgrading of existing 
public utilities in place on the effective date of the ordinance from which this 
section is derived and shall not apply to wastewater nutrient reduction cluster 
systems. 

(Code 1979, § 9.5-258; Ord. No. 43-2001, §I) 

1 
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OUNTY of MONROE 

KEY WEST FLOllllA 330CO 

Franklin Greenman 
Greenman r.. Manic 
GUlfside Village, Suite 40 
saoo overseas Highway 
Marathon, FL 33050 

RB: Letter of undentancling for the 
electrification of No NIUlle JCey 

Dear Frank1 

BOAR\I uF COUNTY COMMISSIONERS 
MAVOR, ICelttl Dougllls. Dimitt• 
lllWOI' Pro Tiii\ JICll LlllldOn, District 2 
Wlllllnlna Hll'Yey. District 1 
SIWll¥ ,,_man. mstrttt J 
Mary ICaV lllCll, DlltrlCt 5 

Monroe County Pla.nning 
2798 Overaeas Hwy 
Suite 410 
Marathon, Florida 33050 

May 13, 1998 

PUrsuant to Sec. 9.5-0 of the Monrpe eountv Code. Amended, 
this document ahall constitute a letter of Wlderatomcling. on 
March 25, 1998, a pre-application conference regarding the 
above-referenced project was held in the Marathon Planning De
partment office. 

Attendees of the meeting included Franklin Greenman, Richard 
Mel&hi, Ernest and Barbara Damon, Tracy Bockenhauer, Terry and 
Pam Morrison, Joe and l>ira Juhaaa, Aldon-= and Bernard Siczek, 
Harry and Janet Wallia and Francisco Pichel (hereafter referred 
to aa "the applicant•), Elizabeth Trotter, Court Reporter, and 
Antonia Gerli, Development Review .coordinator (hereafter re
ferred to as •the Planning staff•) . 

The applicant is proposing to provide electricity to the resi
dents of No Bame ltey. 

The Planning Department finds that the propo-l is inconaistent 
with both chapters lC3 and 380 of the Florida Statutes and the 
Monroe County Year 2010 Comprehensive Plan. Pertinent facts 
related to this issue are lieted below: 

The intent of chapter 163 of the Florida Statute• is, in part, 
to cause local government• t .o encourage appropriate Wle of land, 
water, and resource•, cozieiatent with the public intere•t r and 
deal effectively with future problema th.at uy reault from the 
use and development of land within their juriadictiona . 

Exhibit B 
PRNONAME/TXTDR 

Page l 

e 

,_ • .,.., , ...,.,...• c •· • ·~•· · - ·• " • ... _ •-...-.-- •• • - • ••·• • " 



Through the process of comprehensive planning, it i• intended 
that units of local government can pre•erve, pr01110te, protect 
and improve the public health, safety, comfort, good order, ap
pearance, convenience, law enforcement and fire prevention, and 
general welfare, prevent overcrowding of land and avoid undue 
concentration of population .•. and conserve, develop, utilize, 
and protect natural reaources within their jurisdictions. 

Chapter 380 of the Florida Statutes designate• the Florida Keys 
as an area of critical atate concern in part in order to protect 
the natural resources and enviromnent, conserve and prOlllOte the 
community character, and establillh a land wie management system 
that promote• orderly and balanced growth in accordance with the 
capacity of available and pli11111ed public utilities and servi~ea. 

Chapter 380 liata twelve principle• for guiding develop11e11t with 
which all local regulations and progr&mB in the Florida Keya 
must be consistent. Relevant to your proposal are the following 
principles: 

To protect shoreline and marine resources, including man
groves, coral reef formations, wetland.II, fish and wildlife 
and their habitats1 

To protect upland reaourcea, tropical biological conmmi
ties, freahwater wetlands, native tropical vegetation, dune 
ridges and beaches, wildlife and their habitat; 

To enaure maxi111U111 well-being of the Florida Xeya and its 
citizens through aound economic development; 

To limit adverae impacts of developmant on the quality of 
water throughout the Plorida JCeye; 

To enhance natural acenic reaoureea, prcmote the aesthetic 
benefits of the natural environment and ensure. that develop
ment ia coapatible with the unique hiatoric character of the 
Plorid Keya; 

To protect the value, efficiency, coat-effectiveneas, and 
amortized life of exiating and proposed major public invest 
ments including City Electric service1 

To protect the public health, -fety and -lfare of the citi
zens of the Florida Jteys and maintain the Florida Xeys as a 
unique Florida reaource. 

The Monroe County Year 2010 Conprehensive Plan baa .been found to 
be consistent with both Chapters 163 and 380 of the Florida Stat
utea. As you know, the thrust of both atate planning law and 
the Monroe county Year 2010 c:oaiprehenaive plan ia to direct 
growth toward exiating developed areas and to disc:ow:age growth 
in areas that are environmentally seJUlitive and/or areas that 
continue to be in their natural atate. 

PRNONAME/TrmR 
Page 2 



The majority of the acreage on No llame Key remains undeveloped 
in its native state. No caamercial development exiata on the 
ialand and the limited industrial uau are in the proceBS of 
being phased Dllt in accordance with 11ettlenient agreements with 
the Florida Department of Coaaunity Affairs. Residential devel
op'lllellt is sparse with the concentration of homes being located 
within three subdiviaiona. 

No Name Key is unique, not only becauae it lacks electrical con
nectiona, but alao because it is remote from OS l, is located 
entirely within a National Wildlife Refuge and almost entirely 
within the Coastal Barrier Resource syatem (CBRS) • Refuge and 
CBRS statua were necessitated by the need to reduce the eJtpOsure 
of residents to natural hazards and to reduce adverae impacts on 
en~red species. 

The proposed project is incDDSiatent with the following goals, 
objectives and policies of the comprehenaive plan; 

OOAL lDl Monroe County shall manage future growth to enhance the 
quality of life, ensure the safety of County residents and visi
tors and protect valuable natural resources. 

Objective 101.11 Nonroe County shall implement measures to 
direct future growth away from environmentally aensitive 
land and toward established development areas served by ex
isting public facilities. 

GOAL 102 Monroe County shall direct future growth to lands 
which are intrinsically lllD8t suitable for development and shall 
encourage conservation and protection of enviroDl'Aentally sensi-
tive lands. ~ 

Objective 102.8. Monroe county shall take actians to dis
courage private d velopment in areas designated as units of 
the Coastal Barrier R1111ource system. 

Policy 102.8.1 Monroe County shall discourage develop
ments which are proposed in unita of the Coastal Barri
er Resource By&tem (CBRS) by methods including, but not 
limited to, negative points in the pexmit allocations 
and point system. 

Policy 102.8.5 upon adoption of the Comprehensive 
Plan, Monroe County shall initiate efforts to diacour
age the extension of facilities and services provided 
by the Florida Keys Aqueduct Authority and private pro
vider& of electricity and telephone aervice to CBRS 
units .... 

Objective 102.9 Monroe county shall complete and implement a 
cooperative land manage111ent program for private and county
owned lands located within and adjacent to parks and conser-

PRNONAME/TXTDR 
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vation landtl which are owned by the state and federal govern-
ments in the Florida Keya • 

Policy 102.9.1 Monroe County ahall discourage develop-
10ente which are proposed within Conservation Land Pro
tection Area& by methods including, but not limited to, 
negative point• in the per111it allocation and point sys 
tem. 

Policy 102.9.3 •. • Conservation lands for which • Con
Hrvation Protection Area shall be deaignated include 
the following: 

1 . Fort Jefferaon National Monumeiit 
2. Batiocal Eey Deer Refuge ••.• 

GOAL 103 Monroe county shall imple111ent regulations and programs 
to addreH the special environmental protection and/or traffic 
circulation needs of thoae areas of Big Pine Key •• •. 

Objective 103.l Monroe County shall regulate future develop
ment and coordinate the provisicn of public facilities on 
Big Pine Jtey and No lliame ltey, consistent with the Goals, 
Objective• and Policies of this Con;>reheneive Plan, in order 
to 1 

(a) 
(b) 
(cl 

Id) 

(el 

protect the Xey deer; 
preserve and enhance the habitat of the ley deer ; 
limit the number of additional vehicular trips from 
other i8lands to Big Pine Xey1 
maintain the rural, suburban, and open apace 
character of Big Pine Jtey1 
prevent and reduce advene eecondary and cumulative 
impacts on Jtey deer. 

Policy 103.l.1 The purpo•• of thie policy i& to insure 
the long- term viability of the ny deer by directing 
development away from those area• nec .. aa.ry to protect 
the Xey deer habitat fZ'Olll the impact• of development . 
it is recognised that the viability of the endangered 
JCey deer depend• on the control of both direct (prima
ry) and indirect (secondary) impacts reeulting from 
development ••.• 

Policy 103.1.10 Upon adoption of the Compreht!n8ive 
Plan, Monroe County &hall require that the following 
anal.ysea be undertaken prior to fiDAlizllig plans for 
the siting of any n8'1' public facilities or the signifi 
cant expanaion of existing public facilities required 
to aupport development on Big Pine Xey and !lo Kame Key : 

l. 
2 . 

aaaea11111ent of needs ; 
evaluation of alternative sites and design alterna
tives for the •elected site; and 

Page 4 
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J, usessment of impacts on aurrounding land uses and 
natural reaources. 

The assessment of impacts on surrounding land uses and 
natural resources will evaluate the extent to which the 
proposed public facility involvea public expenditures 
in the coastal high hazard area and within environmen-
tally senaitive areas, including diaturbed Hlt ursh 
and buttonwood wetland.II, undiaturbed beach/ berm areas, 
units of the Coastal barrier resource Bystam, undis
turbed uplands, habitat• of species considered to be 
threatened or endangered by the state and/or federal 
governments, offshore islands, and conaern.tion Land 
Protection Area•. Monroe County shall require that 
public facilitiea be developed consiatent with the cri
teria described in Policy 101. l. l and shall support 
whenever possible the location of public facilities off 
of Big pine Xey and No Hane Key. 

GOAL 207 Monroe County shall protect and conserve existing wild
life and wildlife habitats. 

Objective 207.7 Monroe Ccunty ahall ilnplenent activities to 
prohibit the destruction of the federally-designated Xey 
deer and to protect its habitat. 

Policy 207. 7 .l Monroe Ccunty shall regulate future 
developnent and coordinate the provision of public fa
cilities on Big Pine Jtey and Ho liTame ltey, consistent 
with the goals, objectives and policies of this Compre
hensive Plan and in order to: 

1) protect the ltey deer; 
2 l preserve and enhance the habitat of tbe Key Deer 1 

and . 
3) lll&intain the rural, auburban, and open space charac-

teristic• of Big Pine xey. 

GOAL 209 Monroe COUnty ahall diacourage private l&nd uses on its 
mainland, offshore ieluds And undevelcped coastal barriers, and 
shall protect ex:Uting conservation lands frcm adverse impacts 
associated with private land uses on adjoining lands. 

Objective 209. 3 Monroe County ahall take immediate actions 
to discourage private development in are<1s deeignated as 
units of the Coastal Barrier Resource System. 

GOAL 215 Monroe County ahall provide the neceaaary aervices and 
infrastructure to support existing and new development proposed 
by the Future land Use El~t while limiting public expendi
tures which result izi the lo•• of or adverse iq>acts to environ
mental resources in the Coaatal zone. 

Page 5 
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Objective 215.2 By January I, 1997, Monroe County shall ini
tiate programs which require exploration of fea•ible alterna
tive& to funding of public facilities and infrastructure 
which will result in the loa• of or damage to significant 
coastal or natural resources, including, but not limited to 
wilderness areas. wildlife habitats, and lliltural vegetative 
communities. 

Policy 215.2 . l By January I, 1997, Monroe county shall 
adopt land Development regulations which require consid
eration of feuible design alternatives for new public 
facilities and infrastructure proposed within the coast
al zone in order to minimise adv:erae im pacts to natu
ral resources. 

GOAL 1301 Monroe eounty shall promote and encourage 
intergovernmental coordination J:>etw.en the county, the munici
palities of Jtey West, Key colony Beach and Layton; the Counties 
of Dade and collier; regional, state and federal governments and 
private entities in order to anticipate and resolve present and 
future concerns and conflicts. 

Objective 1301.7 Monroe COunty shall implement mechanislll8 to 
identify and resolve intergovernmental coordination neede 
pertaining to environlllental issues and :natural reBOUrce pro
tection. 

Policy 1301.7.12 By January 1, 1997, Monroe County 
shall initiate discu.sions with the FDA and providers 
of electr~city and telephone service to assess the mea
sures which could he taken to discourage or prohibit 
extenaion of facilities and services to Coaatal Barrier 
Resource Systems units. 

Taken collectively, the goals, objectives and policies of the 
Monroe County ye.zo 2010 coa;irehensive plan attHt to the Coun
ty• s position that all development, including electrification, 
must be discouraged on JJo !f- Jtey. In aupport of this posi
tion, the County, •• well aa atate and federal autboritie•~ have 
expended (and continue to expend) considerable funds on the pur
chase of lands on Ro Nuie Jtey in an effort to enwre that the 
primary and aecondary impacts of development will not occur on 
the island. 

PUrsuant to Sec. 9.5-U of the Mgnroe county Land Deyelppment 
Regulations, you are entitled to rely upon the representations 
aet forth in thi• letter of understanding as accurate under the 
regulations currenUy in effect. However, the Planning Depart -
ment acknowledges that all itell8 required a• part of the applica
tion for development approval may not have been addressed at the 
March 25, 1998, meeting, and consequently reserves the right for 
additional depart11111Dtal comment. 

PRNONAME/TXTDR 
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lfe trust that thia information is of uaiatance. If you h&ve 
any que11tion11 regarding the contents of this letter, or if we 
may further aHi&t you with your project, pleaae feel free to 
contact our offices (305) 289-2500. 

TJM/ag 

cc 1 James Roberta, County Administrator 
La:rzy Thompson, General Manager, City Electric System 
Richard Grosso 
Robert L. Herman, Director of Growth Management 
Antonia Gerli, AICP, Development Review Coordinator 
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•. ,_ , "S-~· ··S.-M1Ylo@M......C.....,._F1.a.,. . 
O.tc w~.Junc06, 20J211 :06AM 
,.. -o.v;.,..,..11ryan• <0-.&.y~" .... 
S.bj- RE: llol<omtJCey · C'llRS 
Thank you! 

-~ 5ent: W«lne!lloy, Ju'le 06, 2012 11:04 AM 
To:~ 
~No Name Koy · CBRS 

J.Bryan Dl.U.on 
Gl'iAnolyst 

Menn>• County-Growth Monlpment · Geacraphlc lnfmnatlon 5ymms 
27Se 0-.... Hlchwoy. 5ulm410 
Motolhon, fl 33050 

Phone: lOS-219-2533 
fix: 31lS-219-2S36 
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EXHIBIT N 

I 



1 A This permit, I agree, does not provide new 

2 development or a new structure. 

3 Q So we're in agreement that this permit solely 

4 deals with a subfeed on site? 

5 

6 

A Yes. 

Just make sure that I clarify what I just said. 

7 It is development based on the code. It's not a new 

8 housing unit . 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A new ROGO allocation -

Right. 

-- or residential unit? 

Right. 

So you agree this permit does not invoke the 

ROGO or residential allocation system? 

A That's right. 

Q And it's simply your contention is that although 

17 it's development, it's development solely for a property 

18 that already has an existing home? 

19 

20 

A 

Q 

Yes. 

If you could turn to the slides that starts with 

21 the policies. The first slide, you've discussed in detail 

22 Policy 102.8 that states that Monroe County shall take 

23 action to discourage private development in areas 

24 designated as units of the CBRS. I paraphrased the end. 

25 I apologize. 
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1 You would agree, again, Mr. Newton is not in the 

2 CBRS? 

3 

4 

A 

Q 

Yes. 

And you would agree that Mr. Newton's -- well, 

5 let me withdraw or rephrase that. You would agree that 

6 the that discouragement in this instance is not a 

7 prohibition of private development in the CBRS? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

Yes. 

All right. If you look at Pol i cy 102.8.5, you 

stated that was one of the other justifications for the 

denial of the permit? 

A I stated that in reading all of the policies 

together, it's the County's position that it's the intent 

of the policies combined with the code that 

electrification should not be made to the No Name Key area 

that's in a CBRS, to or through. 

Q Well, is Mr. Newton in a CBRS? I think we've 

established he's not. 

A I said to or through. 

Q Okay. Aren't there other areas in the County 

that are located or surrounded by CBRS areas? 

22 A I haven't verified that, but I assume there 

23 would be. 

24 Q And do you know if there's been development in 

25 other CBRS areas? 
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1 A What kind of development? 

2 Q Well, specifically if there's been electric 

3 permits pulled for properties located in a CBRS? 

4 A I stated that earlier, yes. 

5 Q There has been? 

6 A Mm- hmm. 

7 Q And has it been these permits pulled since the 

8 adoption of 043-2001? 

9 A Help me out with what that is. 

10 Q 0423, that ' s the Section 130-122 of the land 

11 development regulations. 

12 A I have never evaluated the date when that was 

13 adopted compared to the date of the permits that were 

14 issued. I don't know. 

15 Q In Policy 102.8.5, which is part of the 

16 contention of why the totality of the circumstances you 

17 believe require the revocation of the permit, it states, 

18 "Monroe County shall take efforts to discourage extension 

19 of facilities and services provided by the Florida Keys 

20 Aqueduct Authority and private providers of electricity 

21 and telephone service to CBRS units." 

I 

I 
I 

22 You would agree that Mr. Newton's permit is not 

23 going to be located in a CBRS unit? 

24 A Yes. 

25 Q And that by a private provider of electricity 



1 providing electricity to his property, that is not in 

2 conflict with this section? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Q 

With 102.8.5? 

Yes. 

Yes. 

Okay. So you agree that this section does not 

conflict with the permit's issuance? 

A This section alone does not conflict. 

Q Well, let's go to the next line then. You would 

agree that this permit does not involve the siting or 

extension or planning of a public facilities? 

A 

Q 

I apologize. 

That's okay. Say it again. 

You would agree that this permit that's subject 

15 to this appeal does not invoke the siting, assessment or 

16 siting of public facilities? 

17 

18 

A 

Q 

Yes. 

You can switch to the next slide, please. 

19 All right. Policy 103.2.10 states, "Monroe 

20 County shall take immediate actions to discourage private 

21 development in areas designated as units of the Coastal 

22 Barrier Resources System." You would agree that this 

23 permit does not invoke this section? 

24 

25 

A 

Q 

No, I would not agree to that. 

Does his application for an electric permit 
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1 encourage development in other areas? 

2 A That's not what this policy says. 

3 Q Well , he's not located in the CBRS district, 

4 correct? 

5 A Yes. 

6 Q And this permit, you already testified, only 

7 deals with his property? 

8 

9 

A 

Q 

Yes. 

So how can it deal with properties outside of 

10 his area? 

11 

12 

A 

Q 

Okay, I see. Yes, you're right. 

All right. Let's go to Objective 209.3. 

13 "Monroe County shall take immedia t e actions t o discourage 

14 private development in areas designated as units of the 

15 Coastal Barrier Resources System." Sarne question as the 

16 last policy. 

17 

18 

A 

Q 

Sarne answer. 

Okay. Next line. Policy 215.2.3. This policy 

19 I'm not going to paraphrase, but it deals with public 

20 expenditures for facilities in areas of Coastal Barrier 

21 Resources Systems. You would agree that this permit does 

22 not involve the expenditure of public funds? 

23 

24 

A 

Q 

I don't know what is funding the permit. 

Well, would you believe Mr. Newton when he 

25 testifies that he will be paying for the installation of 
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1 encourage development in other areas? 

2 A That's not what this policy says. 

3 Q Well, he's not located in the CBRS district, 

4 correct? 

5 A Yes. 

6 Q And this permit, you already testified, only 

7 deals with his property? 

8 A Yes. 

9 Q So how can it deal with properties outside of 

10 his area? 

11 A Okay, I see. Yes, you're right. 

12 Q All right. Let's go to Objective 209.3. 

13 "Monroe County shall take immediate actions to discourage 

14 private development in areas designated as units of the 

15 Coastal Barrier Resources System." Same question as the 

16 last policy. 

17 A Same answer. 

18 Q Okay. Next line. Policy 215.2.3. This policy 

19 I'm not going to paraphrase, but it deals with public 

20 expenditures for facilities in areas of Coastal Barrier 

21 Resources Systems. You would agree that this permit does 

22 not involve the expenditure of public funds? 

23 A I don't know what is funding the permit. I 
Q Well, would you believe Mr. Newton when he 24 

25 testifies that he will be paying for the installation of 

I 
I 



l this permit? 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

Then I woul d believe it. 

And you would agree that it would not -

Yes. 

-- invoke this section? 

Again, Public Policy 217.4.2, "No public 

7 expenditures shall be made for new or expanded facilities 

8 in areas designated as units of the Coastal Barrier 

9 Resources System." You would agree that this permit does 

10 not involve Mr. Newton applying to expand or add new 

11 facilities in areas of the Coastal Barrier Resource 

12 System? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q Okay. Next slide, please. 

All right. Policy 1301.7.12, "By January 4, 

1998, Monroe County shall initiate discussions with the 

FKAA and providers of electricity and telephone service to 

assess the measures which could be taken to discourage or 

prohibit extension of facilities and services to Coastal 

Barrier Resource Systems units." You would agree 

Mr. Newton is not the FKAA? 

A Yes. 

Q And they are not providers of electricity or 

telephone service? 

A And he is not, you mean? 
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1 

2 

3 

Q 

A 

Q 

Yes. 

Yes. 

I apologize. Technically Mrs. Newton, Jim's 

4 wife, is also part of this appeal. So I may sometimes 

5 state that. 

6 

7 

A 

Q 

Okay. 

So in essence this section is inapplicable to 

8 the permit at issue? 

9 

10 

A 

Q 

Yes. 

Next section, Policy 1401.2.2, again this goes 

11 to the public expenditures in Coastal Barrier Resources 

12 Systems. Based on the premise that Mr. Newton will 

13 testify that he will be using his private funds to pay for 

14 this permit, will you agree that this section does not 

15 apply to the permit? 

16 

17 

18 

A 

Q 

Yes. 

Next slide. 

All right. We're at the land development 

19 regulations. 

20 Next slide, please. 

21 Stop. Go back one. 

22 We're in agreement that in order to revoke the 

23 permit, the permit must be, in the opinion of the Planning 

24 Director, the Building Official or the Fire Marshal, the 

25 error would result in a threat to the health, safety and 
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1 welfare of the public? We're in agreement on that, 

2 correct? 

3 

4 

5 

6 

A 

Q 

Yes. 

Next slide, please. 

Next slide, please. 

All right. We're in agreement that this 

7 building permit was issued pursuant to Chapter 6, correct? 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

Originally? 

Yes. 

Yes. 

All right. Next slide, please. 

This is important. You would agree that under 

13 the County Code the definition of a Coastal Barrier 

14 Resource System is defined by the Federal Coastal Barrier 

15 Resource Act and identified by -- the CBRS overlay areas 

16 are identified by the Federal Government? 

17 

18 

A 

Q 

Say it again. 

You would agree that it's not the County that 

19 determines who should be in CBRS --

20 

21 

22 

23 

24 

25 

onto 

A 

Q 

A 

Q 

an 

A 

Oh, yes. 

-- and who should not? 

Yes. 

And so the County has no ability to conflate 

area that it is a CBRS overlay? 

The County has no ability what? 
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1 Q To conflate, to interpose onto an area the 

2 standards of the CBRS? 

3 

4 

5 

CBRS? 

A 

Q 

I'm not following you. The standards of the 

For instance, later in your testimony you 

6 discussed what the CBRS defines as developed and 

7 undeveloped, and you made an analysis of Mr. Newton's area 

8 as to its similarities to the CBRS. What I want to 

9 understand is are you stating that the County makes a 

10 determination of who is in the CBRS or is it the Federal 

11 Government? 

12 

13 

A 

Q 

The Federal Government. 

And the County Code specifically identifies only 

14 those areas that the Federal Government has identified as 

15 CBRS areas, correct? 

16 

17 

18 

A 

Q 

True. 

Okay. Next slide, please. 

All right . This slide is important. This is I 

19 think where all of this has been surrounding. Section 

20 

21 

22 

23 

24 

130-122, Coastal Barrier Resource System Overlay District. 

Can you read the purpose? 

A Me? 

Q 

A 

Yes. 

"The purpose of the Coastal Barrier Resources 

25 System Overlay District is to implement the policies of 

80 



1 the comprehensive plan by prohibiting the extension and 

2 expansion of specific types of public utilities to or 

3 through lands designated as a unit of the Coastal Barrier 

4 Resource System." 

5 Q Now, you highlighted the word "prohibit" 

6 referring to the extension, expansion of specific types of 

7 publ ic utilities. Isn't it true that we've already 

8 determined Mr. Newton is not a public utility? 

9 

10 

A 

Q 

I highlighted the word "prohibit" what? 

My question is isn't it true we've determined 

11 that Mr. Newton is not a public utility? 

12 

13 

A 

Q 

Yes. 

Okay. Isn't it true that you've already 

14 admitted that Mr. Newton's permit does not expand, extend 

15 the lines of public utilities? 

16 A I said that his permit does not do that. 

17 

18 

19 

20 

Q And that's the permit that's subject to this 

appeal that was revoked, correct? 

A Mm-hmm. 

Q And if you look in Section 2 it states, "Within 

21 this overlay district the transmission or collection lines 

22 of the following types of public utilities shall be 

23 prohibited from extension or expansion: Central 

24 wastewater treatment, collection systems, potable water, 

25 electricity and telephone and cable." Now, you would 
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