Eric Fryson

From: Davis, Phyllis <DAVIS.PHYLLIS@leg.state.fl.us>

Sent: Thursday, March 21, 2013 3:05 PM

To: Filings@psc.state.fl.us

Cc: Michael Lawson; Martha Barrera; Larry Harris; Charles Murphy; Lee Eng Tan; 'John T.

Burnett’; 'J. McWhirter (jmcwhirter@mac-law.com)’;
'Ibennett@psc.state.fl.uscitizensfp.com’; Keino Young; 'Paul Lewis, Jr.’;
'imoyle@kagmlaw.com’; 'Ken.Hoffman@fpl.com’; 'RMiller@pcsphosphate.com’; '"Wade
Litchfield (Wade_Litchfield@fpl.com)'; 'mbernier@carltonfields.com’; 'Scheffel Wright
(schef@gbwlegal.com)’; 'bgamba@carltonfields.com’; 'jbrew@bbrslaw.com’;
'cyoung@fpuc.com’; 'Gary Perko (garyp@hgslaw.com)’; 'J. Beasley'; 'Jeffery A. Stone’;
'‘Ken.Hoffman@fpl.com’; 'Susan Ritenour (rimcgee@southernco.com)’; 'Ken Rubin
(ken.rubin@fpl.com)’; 'bkeating@gunster.com’; 'George Cavros (george@cavros-
law.com)’; 'Paula K. Brown'; 'Elizabeth Wade (Ewade@aglresources.com)’; ‘Carolyn
Bermudex (cbermude@aglresources.com)’; 'Ansley Watson, Jr. (aw@macfar.com)’;
'Norman H. Horton (nhorton@lawfla.com)'; 'Jerry H. Melendy
(jimelendy@floridasbestgas.com)’; Christensen, Patty

Subject: Motion for Clarification and Modification of Discover Process

Attachments: Motion for Clarification and Modification of Discovey Process(f)docx.pdf

Electronic Filing
a. Person responsible for this electronic filing:

Patricia A. Christensen, Associate Public Counsel
Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, FL 32399-1400

(850) 488-9330
Christensen.patty@leg.state.fl.us

DOCKET NO. 130001-El In Re: Fuel and Purchased Power Cost Recovery Clause with Generating Performance
Incentive Factor

DOCKET NO. 130002-EG In Re: Conservation Cost Recovery

Clause

DOCKET NO. 130003-GU In Re: Purchased gas adjustment (PGA) true-up
DOCKET NO. 130004-GU In Re: Natural Gas Conservation Cost Recovery
DOCKET NO. 130007-El In Re: Environmental Cost Recovery Clause
DOCKET NO. 130009-El In Re: Nuclear Cost Recovery Clause

c. Document being filed on behalf of Office of Public Counsel
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d. There are a total of 6 pages.
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e. The document attached for electronic filing is Citizens’ Motion For Clarification and Modification of
Discovery Process in the above named dockets.

Phyllis W. Philip-Guide

Assistant to Patricia A. Christensen, Associate Public Counsel.
Office of Public Counsel

Telephone: {850) 488-9330

Fax: (850) 488-4491



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Fuel and Purchased Power DOCKET NO. 130001-EI
Cost Recovery Clause with
Generating Performance Incentive Factor

In Re: Conservation Cost Recovery DOCKET NO. 130002-EG
Clause
In Re: Purchased gas adjustment DOCKET NO. 130003-GU
(PGA) true-up
In Re: Natural Gas Conservation Cost DOCKET NO. 130004-GU
Recovery
In Re: Environmental Cost Recovery DOCKET NO. 130007-EI
Clause
In Re: Nuclear Cost Recovery DOCKET NO. 130009-EI
Clause

/

FILED: March 21, 2013

MOTION FOR CLARIFICATION AND MODIFICATION
OF DISCOVERY PROCESS

Citizens, by and through undersigned counsel, hereby files this Motion for Clarification
and Modification of the Discovery Process. As grounds for the Motion, Citizens state as
follows:

1. By Order No. PSC-13-0104-PCO-EI, issued February 27, 2013, in Docket No.
130001-EI (Amended OEP), the Commission amended the Order Establishing
Procedure (OEP), Order No. PSC-13-0069-PCO-EI, issued February 4, 2013.

Paragraphs 5 and 6 of the original OEP state:

(5) Discovery responses to interrogatories and requests for admission shall
be served by electronic mail. Parties are encouraged to serve discovery
responses to requests for production electronically when possible.

(6) Discovery made prior to the filing of a utility’s actual/estimated
testimony and exhibits in this docket shall be made in the manner provided
in Rules 1.280 through 1.400, Florida Rules of Civil Procedure, except as
modified by this Order and any subsequent procedural orders issued in this
docket. For discovery requests related to matters raised in a utility’s
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actual/estimated testimony and exhibits, risk management plan for fuel
procurement, hedging activity supplemental report, or projection
testimony and exhibits, and intervenors’ or staff’s testimony and exhibits,
the responding party shall serve its responses to the requesting party via
electronic mail within 20 days of the date of the request. For discovery
requests related to matters addressed in a utility’s rebuttal testimony, the
utility shall serve its responses to the requesting party via electronic mail
within 10 days of the date of the request. A hard copy of responses shall
also be served by hand-delivery, U.S. Mail or overnight mail on the day
that responses are served electronically.

The Amended OEDP states as follows:
Specifically, the provision requiring hard copies of responses to
discovery, in paragraph 6, on page 4 of the OEP conflicts with paragraph
5, page 3, providing for discovery responses to be served electronically.

Accordingly, the last sentence of paragraph 6, page 4 of the OEP
which reads “A hard copy of responses shall also be served by hand-
delivery, U.S. Mail or overnight mail on the day that responses are served
electronically” shall be deleted, and paragraph 6 is corrected as follows:

Discovery made prior to the filing of a utility’s actual/estimated
testimony and exhibits in this docket shall be made in the manner
provided in Rules 1.280 through 1.400, Florida Rules of Civil
Procedure, except as modified by this Order and any subsequent
procedural orders issued in this docket. For discovery requests
related to matters raised in a utility’s actual/estimated testimony and
exhibits, risk management plan for fuel procurement, hedging
activity supplemental report, or projection testimony and exhibits,
and intervenors’ or staff’s testimony and exhibits, the responding
party shall serve its responses to the requesting party via electronic
mail within 20 days of the date of the request. For discovery
requests related to matters addressed in a utility’s rebuttal testimony,
the utility shall serve its responses to the requesting party via
electronic mail within 10 days of the date of the request.

2. The Amendatory OEP modified paragraph 6 of the OEP to delete the requirement
that, in addition to electronic service via electronic mail (email) of discovery
responses, a hard copy of same discovery be served by hand-delivery, U.S. Mail or
overnight mail on the day sent by email. While Paragraph 5 of the OEP specifically
mandates email service of interrogatories and requests for admission only, Paragraph
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6 appears to apply to all discovery responses of any kind. Since the documentary
responses to the request for Production of Documents (PODs) or confidential
materials are not explicitly mentioned, the Amended OEP as written can be read to
require PODs and confidential materials be served by email. Citizens believe this is
not the intent of the Amended OEP. In addition to the need for clarification regarding
which discovery responses are required to be served via email, Citizens have some
additional concerns.

. Citizens are very supportive of utilizing processes that will reduce delay in service
time and reduce the need for paper copies when appropriate. Citizens believe that the
changed language raises two potential logistical problems. First, large attachments
sent by email may be rejected by the recipient’s server without the recipient knowing
an attempt at delivery was made or whether multi-part emails were sent. Citizens
have discussed this with the Legislative IT office and there is no way to address this
issue on our end. Second, on its face, the requirement that discovery be served via
email covers confidential information. Citizens believe this is not the intent of the
Amended OEP. Since email is not sufficiently secure to protect confidentiality,
Citizens believe the Amended OEP language should expressly exempt confidential
materials from the email requirement, while still requiring responding parties to serve
redacted versions by email.

. Regarding the transmission of large attachments, Citizens seek the following

modifications:

a) Email service shall be limited to notice of service, answers to interrogatories and
requests for admissions with small attachments, and to POD questions and the
responsive pleadings without attachments. Further, large attachments and POD
related documents will be served on the same date in the form of an electronic
copy on disc(s).

b) When attachments are sent via email, each email shall be limited to SMB per
attachment and shall indicate how many emails are being sent related to the
discovery response (such as 1 of 6 emails). Limiting email attachment size to
5MB per email numbered sequentially in the subject line is consistent with the
service of pleading and documents that have been adopted by the Courts in Rule
2.516, Florida Rules of Judicial Administration.

. For confidential materials, Citizens seek the following clarifications and

modifications:

a) A redacted version of the confidential material subject to email service shall be
sent electronically.




b) An electronic vetsion of the confidential material in the form of disc(s) shall be
served by hand-delivery, U.S. Mail, or overnight mail on the day that the redacted
version of the discovery response is served via email.

6. Citizens requested an informal meeting to discuss these concerns, which was held
with the parties on Wednesday, March 13, 2013. Most parties participated in a
productive process and we believe that a general consensus exists that the proposed
clarifications and modifications will improve the discovery process. A copy of this
motion has been furnished to the parties of record in the above dockets. The parties
have not indicated an objection to the motion.

Wherefore, Citizens requests that this motion for Clarification and Modification of the

Discovery Process be approved.

Patricia A. Christensen
Associate Public Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400
(850) 488-9330

Attorneys for the Citizens
of the State of Florida




CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and foregoing Office of Public Counsel’s Motion for
Clarification and Modification of Discovery Process has been furnished by electronic mail on
this 21st day of March, 2013, to the following:

John T. Burnett/Alexander Glean
Progress Energy Service Company, LLC
P.O. Box 14042

St. Petersburg, FL 33733-4042

Mr. Paul Lewis, Jr.

Progress Energy Florida, Inc.
106 East College Ave, Suite 800
Tallahassee, FL 32301-7740

Matthew R. Bernier

Cariton Fields Law Firm

215 South Monroe St., Suite 500
Tallahassee, FL 32301-1866

Kenneth M. Rubin

Florida Power and Light Company
700 Universe Blvd

Juno Beach, FL 33418

Blaise N. Huhta/J. Michael Walls
_Carlton Fields Law Firm

P.O. Box 3239

Tampa, FL 33601-3239

Gary V. Perko
Hopping Law Firm
P.O.Box 6526
Tallahassee, FL 32314

Beggs & Lane

Jeffrey A. Stone/ Russell A. Badders/St
P.O. Box 12950

Pensacola, FL 32591

Beth Keating

Gunster Law Firm

215 South Monroe Street, Suite 601
Tallahassee, FL 32301

John McWhirter, Jr.

c/o McWhirter Law Firm

Florida Industrial Power Users Group
PO Box 3350

Tampa, FL 33601

Jon C. Moyle, Jr.

Florida Industrial Power Users Group
118 North Gadsden Street
Tallahassee, FL 32301

Randy B. Miller

White Springs Agriculture Chemicals,
Inc

P.O. Box 300

White Springs, FL 32096

Jerry H. Melendy, Jr.
Sebring Gas System, Inc.
3515 U.S. Highway 27 South
Sebring, FL 33870-5452

James W. Brew/F. Alvin Taylor

1025 Thomas Jefferson St. NW, Eighth
West Tower

Washington, DC 20007

James D. Beasley/J. Jeffrey Wahlen
Ausley Law Firm

Post Office Box 391

Tallahassee, FL 32302

Mr. Ken Hoffman

Florida Power & Light Company
215 South Monroe Street. Suite 810
Tallahassee, FL. 32301

George Cavros

Southern Alliance for Clean Energy
120 East Oakland Park Blvd. Ste 105
Fort Lauderdale, FL 33334
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Keino Young/Lisa Bennett

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Natalie Smith/Ken Hoffman
Florida Power & Light Company
215 S. Monroe Street, Ste 810
Tallahassee, FL 32301

Mr. Wade Litchfield

Florida Power & Light Company
215 South Monroe St., Suite 810
Tallahassee, FLL 32301-1859

R. Scheffel Wright/John LaVia
Florida Retail Federation
Gardner Law Firm

1300 Thomaswood Drive
Tallahassee, FL 32308

Karin S. Torain

PCS Administration (USA), Inc.
Suite 400

101 Skokie Boulevard
Northbrook, 1I. 60062

Aleida Socarras/Cheryl Martin
Florida Public Utilities

1641 Worthington Road, Suite 220
West Palm Beach, FL 33409-6703

Gulf Power Company

Mr. Robert L. McGee

One Energy Place

Pensacola, FL 32520-0780
Kandi M. Floyd/Paula K. Brown
Tampa Electric Company
P.O.Box 11

Tampa, FL 33601




Brian Sulmonetti/Elizabeth Wade
Ten Peachtree Plaza, Location 1470

Atlanta, GA 30309

Norman H. Horton, Jr.
Post Office Box 15579
Tallahassee, FL, 32317

Martha Barrera
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Theresa Tan
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Ms, Carolyn Bermudez
Florida City Gas

933 East 25" Street
Hialeah, FL 33013

Jerry H. Melendy, Jr.
Sebring Gas System, Inc.
3515 U.S. Highway 27 South
Sebring, FL 33870-5452

Lawrence Harris
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Ansley Watson, Jr.
P.O. Box 1531
Tampa, FL 33601-0111

Michael Lawson
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Charles Murphy
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

icia A. Christensen
Associate Public Counsel




