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Issue 5: How should the Commission dispose of the Reynolds’ complaint?

Recommendation: The Commission should grant the ultimate relief the Reynolds have
requested and order that the customers located on No Name Key in Keys Energy’s service
territory are entitled to receive electric service from Keys Energy. The Commission should find
that its determination of the issues in the Reynolds complaint is exclusive and preemptive. (M.
Brown, Rieger)

Staff Analysis: As stated above, staff recommends that the Territorial Agreement the
Commission approved in Order No. 25127 controls the disposition of the Reynolds complaint for
electric service from Keys Energy. It provides in clear and direct terms that Keys Energy will
provide service to customers within the territory approved in the Order. Keys Energy has
complied with the terms of Order No. 25127. It has constructed the facilities needed to provide
electric service to No Name Key, in accordance with its contract for service with the No Name
Key property owners, and in accordance with the direction of the United States Fish and Wildlife
Commission. It holds itself out as ready, willing and able to serve, and it should be permitted to
do so, as the Commission has authorized.

Order No. 25127 is an exercise of the Commission’s jurisdiction under its enabling
statutes in Chapter 366, F.S. The Legislature has declared that jurisdiction to be “exclusive and
superior to that of all other boards, agencies political subdivisions, municipalities, towns,
villages, or counties, and, in case of conflict therewith, all lawful acts, orders, rules, and
regulations of the commission shall in each instance prevail.”'® Section 364.01, F.S. This would
include the County’s Comprehensive Plan and any local ordinances implementing it.

While it is not the Commission’s place to direct the County to act in any way with respect
to its ordinances in this case, staff would point out that the United States Fish and Wildlife
Service has indicated that the Key Deer and other endangered species will not be harmed by the
installation of power lines, if constructed properly. Staff would also emphasize that this
recommendation does not suggest authorization of further development on the island, which is
within the County’s purview.

For the reasons explained above, staff recommends that the Commission should grant the
Reynolds complaint and find that they and the No Name Key property owners are entitled to
receive electric service from Keys Energy.

% The County and Ms. Roemmele-Putney imply that the express preemption language in Section 366.04(1), F.S.,

applies only to the Commission’s jurisdiction over investor-owned public utilities. The language applies to all
Jjurisdiction granted to the Commission in Section 366.04, F.S., and Chapter 366, F.S., generally.
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Issue 6: Should this docket be closed?

Recommendation: If the Commission denies staff’s recommendation in Issue 2, this docket
should be closed. If the Commission grants staff’s recommendation in Issue 2, and if no person
whose substantial interests are affected by the proposed agency action files a protest of Issues 3-
5 within 21 days of the issuance of the Order, this docket should be closed. (M. Brown)

Staff Analysis: If the Commission denies staff’s recommendation in Issue 2, this docket should
be closed. If the Commission grants staff’s recommendation in Issue 2, and if no person whose
substantial interests are affected by the proposed agency action files a protest of Issues 3-5
within 21 days of the issuance .of the Order, this docket should be closed. (M. Brown)
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition of Florida) DOCKET NO. 910765~EU
Keys Electric Coopesrative ] ORDER NO. 25127
Association, Inc. and the utility) ISSUED: 9-27-91
board of the City of Key West for)

approval of a territorial )

agresement . }

)

The following Commissioners participated in the disposition of
this matter:

THOMAS M. BEARD, Chairman
SUSAN F. CLARK
J. TERRY DEASON
MICHAEL McK. WILSON

BY THE CONNISSION:

MOTICE is hereby given by the Florida Public Service
Commission that ths action discussed herein is preliminary in
nature and will becoms final unless a person whose interests are
adverssly affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

on July 10, 1991, Florida Xeys Electric Cooperative (FKEC) and
City Eleotric System (CES) filed with this Commission a joint
petition sseking approval of a territorial agreement executed by
the parties on June 17, 1991. The joint petition was filed
pursuant to Rules 25-6.0439 and 25-6.0440, Florida Administrative
Code. The territorial agreement including its terms and conditions
and ths identity of the geographic areas to be served by each
utility ars shown in Appendix A. There will be no facilities
sxchanged or customsars transferred as a result of the agreement.

The servics areas of the parties with the unique typography of
ths Floridsa Keys affords a rational for the boundary between the
partiss. MNeither party has any distribution facilities located in
the territory of ths other party, and neither party will construct,
operate, or mairtain distribution facilities in the territory of
the other party.

The agresment does not, and is not intended to prevent either
party from providing bulk power supply to wholesale customers for
resals wvherever they may be located.

DOCUMENT NUMBER-DATE

0g628 Scp27 83
PR urmDS/REPORTNG
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Raving revieved the joint petition, the Commission finds that
it satisfies the provisions of Subsection 366.04(2)(4), Florida
Statutas and Rule 25-6.0440, Florida Administrative Code. We also
find that the agresment satisfies thes intent of Subsection
3566.04(5), Florida Statutes tc avoid further uneconomic duplication
of gensration, transmission, and distribution facilities in the
state. We, thersfore, find that the agreement is in the public
interest and should be approved.

In consideration of the above, it is

ORDERED by the Florida Public Service Commission that the
joint petition for approval of the territorial agreement between
Plorida Keys Electric Cooperative amd City Electric System is
granted. It is turther

ORDERED that the territorial agreement and attachment are
incorporated in this Order as Appendix A. It is further

ORDERED that this Order shall become final unless an
sppropriats petition for formal proceeding is received by the
Division of Records and Resporting, 101 East Gaines Street,
Tallahasses, Florida 32399-0870, by the close of business on the
date indicated in the Notice of Further Proceedings or Judicial

Review.

By ORDER of the Plorida Public Service Commission, this

21tk day of SEPTEMAER e 1991 .
TRIBB irector
Division of Récords and Reperting

(B EAML)
MRC:bmi
91076%.bmi
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The Florida Public Service Commission is required by Section
120.59(4), rlorida Statutes, to notity parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedurss and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial reviev will be granted or result in the relief

sought,

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
22.029, Ylorida Muinistrative Code. Any person vhose substantial
intarests are affected by the action proposed by this order may
file a pstition for a formal proceeding, as provided by Rule 25~
22.029(4), rlorida Administrative Code, in the form provided by
Rule 2%-22.036(7)(a) and (f), FPlorida Administrative Code. This
petition must be received by the Director, Division of Records and

Reporting at his office at 101 East Gaines Street, Tallahassee,
Florida 32399~-0870, by the close of business on
10/18/91 .

In the abssnce of such a petition, this order shall become
effective on ths day subssquent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specifisd protest period.

If tiis order becomes ftinal and effective on the date
described above, any party adversely affected may request judicial
revisw by the Florida Supreme Court in the case of an electric, gas
or telephone utility or by the First District Court of Appeal in
the case ©0f & wvatar or sswer utility by filing a notice of appeal
with the Director, Division of Records and Reporting and filing a
copy of the notice of nrpcal and the filing fee with the
appropriate court. This filing must be completed within thirty
(30) days of the effective date of this order, pursuant to Rule
9.110, Florida Ruies of pallate Procedure. The notice of appeal
must be in the form specified in Rule 9.900(a), Florida Rules of
Appellate Procedurs.
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AGREEREST

... . gection 0.1 . THIS AGREENENT, made and sntered into this
1™ day of b T . 1991 by and betweon the
Utilizy Bosard of tha City of Key West, using the trade name “City

Zlectric System,” {(relerred Cto in this Agreament as “CES")
orgsnized and existing under the laws of the State of Florida ana

an olgcg_rlc utility as defined (n Chapter 366.02(2) Flocida

- "‘gt.gqtffq,w_nuf Florids Keys Electric Cooperative Association, Iné.

“(reterred to in ‘Lhie AQreement as "FXKEC"), a rursl electcic

_are collectively referred to in this Agreement as the “Parties”;

cooperative orgsnlzed and existing under Chapter 425, Florida
Statutes, and Title 7, Chapter 31, United States Code and an
electric utility ae defined in Chapter 366.02(2), Florida
Statutes, each of vhose retall service tecrcictories are subject to
;gqnllat’lon_p_umop\t" to Chapter 366, florida St;'tutes'a;nd which
uiwessm;

gsction 0.2: WHEREAS, the Parties are authorized,
espovered and obligated by thefir cocrporate charters and the Laws
of the State of Florida to furnish wslectric service to persons
requesting such secvice within their respective service arcas;

and

Rection 0.3;: WHEREAS, each of the Pacrties preseatly

-29-
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arass of the P.l’tl“ are coauguoua, thd: nspccuvo sceas h:v.“'

r.ut uptcc urm ot the hruu and th' oniquo tomraphy ot t.hev
,ﬂotldo “’l lttom s ntloml and mn-*conuovctlhl boundary'

‘wm_‘h.&' , MHEREAS. although the respective n.rvlct

an axuuuphsnd satural boundacy betwesn Knight Key and Little
Duck Key, which boundary is intersected by the Seven Sile Bridge,
and

‘Wl . uuuus, the unique geographic location of -

IR

bcu«n thc ranl.c;. and

W___wl WHEREAS, the Panies donire to ain&-ue their
costs to Lhelr respective rate payers by avoiding duplicauon of
genacation, tranemission, and distribution faclilities, and by

svoiding m ‘costs o! uuqatioa that ny rasult in tecritorial

: dttpub-u and -

’

" ecblogical and snvironmental conuquu-cu that say result when

compating uicllities attespt to expand their secvice facilities
iato aunl. vhare other utilities have also constructed service
focilities: and

83 WHEREAS, The Plorida pPublic Service
Commission {referred to in this Agreement as the “Commission®),
has pt..viounly‘rocog'r.hod that duplication of facilities results

in neediess and westwiful expsnditures snd may treate hazardous

.. #htuations, detrimental to the public iaterest; and

-30 -
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Ag resment /CES /FREC
rage J ]

. $95kion 8,9:  WEEREAS, .the Parties desire to avoid and

ou-luu‘th ot:e-nﬁaéu giviag d‘u' to potentisl duplicetion
of tacilities and hazsrdous situations, and toward that end have
estadblished a Territorial Soundacry Line to delinsste their
respective retall Territorial Acess; and

$ection 0.10: WEEREAS, the Coamamission is empowered by

', Settion 366.84(2)(8),. Floride ‘sututu.’ to approve and enforce
. verrivorial qgcw b_oié.n’ electric utilities, has cecagnized

the wisdom o( such apredments, and has held that such w"mm,s'
subjesct to Commiesion approval, arce advliahlo in proper
clircumstances, and ate in the pudblic interest;

Section 0.11: WOW, THEREFORE, in considecation of the

premises atoressid smd the mwtual covenants and agreesments hérein’

ast forth the Partiss agree ss follows:
ARTICLE 1
PEXINITIONS
Section 1.1¢ Territorisl Boundary Line. As used in this

Agreemsnt, the ters “Territocrial Boundacy Line® shall mean the
boundary line ghowa on the map attached hereto as Exhibit “A",
which differentiates and divides the FKEC Territocial Ares and
the CES Territorisl Acas.

$sction 1.2s PEEC Tercitorial Area. As used In this

Agresment, the tegrm “PKEC Terrlitorial Area” shall mesn the
gesographic areas of Nonrow County shown on Exhibit *A” designated

-31-
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L TPRECT, el &'hntmm ot }M'_oopgtapblcimQ of Koarge. County,

not shown o6 Exhibit *A° which liss North by Wortheast of the
Tercitocial Soundary Lise.

gection 3.3+ CES Tervitorlal Area. As used in this

' Agresment, ths term “CES Tercitorial Area® shall mean the

geographic sreas of Moncros County, shown on Exhidit “aAc,

r:doalgnatod 'cu' and tbc balance of the qaogtaph&c avea of
'-‘jﬁ-nqdcoo c«m “mot showh R .Exhibit TA® which. liss South by

Southwast of the Tsrritorial Boundacy Line.

8 1.4: Travnsnission Line. As used In this
Agreement, Lthe tsrm "Transaisslion Line™ shall wmean any
Traneminsion Line of elther Party having a rating of 69 kv or

greater.

w 9‘!5512!5“"‘ Line. AR usdd in this

. Mtc‘nptt.ithﬂ ttkp 'iﬂt{tlbutioﬁ Linc‘ l!ulI ntun anx o

m-wnnuon Line of au:nn: Pacty having & rating of up to, but
not includiaeg 69 kV.

Section 1.6: Parpon. As ueed ia this Agceement, the term
“Parson® shall hsve the same inclusive maaning given to it in
Section 1.01(3), florida Statutes.

gection 1.7: My Customer., As uszd in this Agresment, the
term "Hew Customer” whe.l mesn any Porson that applies ro either
TEEC or £ for retail electric mervice afier the effective date

of this Agresment.
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‘Sectiow 1.6+ "Existing Custower. - As used in this

Aqm.‘.t.‘th tars “Existing Customer™ shall mean any Pecrson
cecsiving retail electric service from elther PEEC or CBS on the
affective date of this Alreesent. '

gection 1.9: Bad Ose Facilities. As used in this
Agrocun. the tta end uc facilities” means thoze facilities

at’ & gmt”blc 1ocatlﬂ whete the oloctrtc. .Mrgy used’ by »
" customes is ultimately conswised. s

AFTICLE 2
AREA ALLOCATIONS M3 MEW ARD EXISTING CUSTOMERS
gection 2.1 Tarxitorial Allocatioas. During the term of

this ~Aﬁromat’, FREC shall have the exclusive ‘authority to

,turulch nnil olocttlc utﬂfco tor end use within. the nzc

"!’crtﬁothl nm anﬁ w :hll havc the oxclustve nutbor!ty to

tucnfish retail slectric service for end use within the CES
Territocial Ares.

$ectios 2,31  Service to Mew and Existing Customers. The

Purties agree that neither of them will knowingly serve or

asttesmpt to serve any New or Existing Customer whose end~use
factlities are or will he locsted within the Tercitoeisal Arca of
the other Party.

Section 21.3; Bulk Power foc Resale. Hothing hersin shall

be construed to prevent eitber Party from providing & bulk power

supply for resals purposes to any other electric ueility

-33-
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AQ reoment /CES /FREC
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ma“qu‘ 9(. m“ mq - other. cloctric utulty nay be . locat.od.’ ‘ y

_Purther, s other Ssctioa oc provision of this Agresment shall be %

construed ss applying to a bulk powsr supply for resale purposes. :
2.8: N vice Aress of Othex Utilities. This

Agrcu-nt “atuee mc and CES doas not comtltute an agreemant
o- or nllmti«i of aq quphic u‘ta o( Honroe County, that is R i
curunt.ly bdnn pNﬂM dcctttc sorvice by slectric utilities
‘mwttwu;m-g\cmm.w o e

w: “ggg l",ggi;u:lcj in PEEC Territorial Area.
The Parties agree that the location, u:;t. or ownership of

treamsnission facilities by CES {or the use or right Lo the use of
FEEC's cransuission facilities) in FEEC's Tercitorial Aves as
) uum uuh. shall uot grast cm amy ﬂgnt ot autbrzru.y. ow
e 8 ) ua the! Mha EY) uen any. W wbose 'and yse taciiities J R 1
are, or will be, louud in FREC’s Territocial Arwa.

8 on 1. D“ttlggtlon Zaciiities. thh,r Party has
any distribution facilitiss locatad in the territorlal area of
the other Party, and nefther Party chall consteouct, operate, or
asiotaln dlstribution facilities in the Tercitorial Avea of the
other Pacty.

Gection 2.7+ e Transfer of Customers. Helther Party has
any customers located in the Territorisl Area of the other Party
a8 of the date of this Agreement, and no customers will be
transtferved from one Party to the other by virtue of this

Agresnsnt .

-34 -
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TR ‘Aricie 3 .
OFESATION MID NATWTENANCE
gection 3.1 racilivies to Remsin. EBlectric tecilities

which cetrently sxiet or ace herealter constructed or used by a
Party in comjumctios ulth its electric utility systes, which are

directly or lndlrocuy used and useful in -orvlca to its

‘ca.m‘r. in tee anrltotlnl Am, t!ull be lllo'ud t.o remain
wu:i dtutd nn‘ m.u m be nubjoct o ruoval or cumtor
bersunder sscept a8 provided in thw Transmiseion Agreement dsted
rebruary %, 1985 between the Pacties ovr as provided in any
sUccensor agresmsat; provided, howvever, that such facllities PO
shall be operated and maiutsined in such a manner as to minimize ‘
fatertarsnce with the oparations of the other Pacty.

- ; ; . e el P
vl s . . . & *: . ML *, . v - A

p T LT ’plﬂ"ﬂdl
PRERSQUISITE AFPROVAL it
$ection $.1: Commiession Approval and cContinuing

Jurisdiction. The provisions of and the Parties' performance of

this Agreemant ace subject toe the regulatory authority of the
CO;IIloton. Approval by the Commission of the provisions of this
Agresment shall be an absolute condition precedent to the
validity, saforceability and spplicebility hersnt. This
Agreement shell have no effect whetsoesver until Commission

appraval has been obtained, and the date of the Coamiscion's
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dosmed o be the effsctive date of t.hh hgreswent .  Any proposcd‘

wodificaclion ko this Agreement ghall be subwitted o the
Commipsion for prior approwal. In addition, the Pacties agree to
j“oluug ’Jtltgoa the Commiseion to resolve any dispute concerning
‘thw émt(io& ot tl\i. Agrasnant ©C the Pacties* pértamw; of
‘thlo Mromnt- The l‘a:thn recogni se that; the Commission has
-Mlmin 1uch41cuoa to rw(w tMl Mneﬂmt digring the tem
"»twt. “nd the nniu aqru ro ternish tbe Commission with such
repores and other tatormation as requested by the Commission from
time to cimw.

Saction 4.3: Mo Lisbility in the Event of Disspproval. In

the svent approval of this Agreement pursuvant to Section 4.1

hecect is fot obtmined, nelther Party uu; have any cause of

u::ioa mlnc t&- othpr nrlslno ;mdc: :hu- docp-.llt* e

1; 1‘ ggggr!eggs Prior Agro.lentt. Upon its

approvel by the Commission, this Agreemont ahall be doegwed to

SR T

specificelly supsrsede any and all prioc sgreementa between the
Partivs deflalng the boundaries of their cespective Terriborial

Aresas in Moaroe County.

ARTICLE S
DURAT 108
Section 5.13 This Agreessnt shall coantinue &nd remaln in

wftuct Cor a period of thirty (38) yeare from the date of the

Okt g o

-36 -
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Page %

.Cosmlission®s fiaitial Order approving this Agressent, and shall be
aubouitlcally renewed for additional thircry (30) year peciods
unless sither Pacrty glves vritten notice to the other of its

Latent mot to renev At least six (6) moaths pricr to the

axpiration of aany pecliod; provided, however, that each such
ronewal of this Agceasent shall requics prersguisite approval of
"_‘tho co-l.lion with t.h' tllc elfect as the oriqiml ‘Commission . '

-'m:ov-l ot this Mumnt. &% _required and’ paovidad for in. |
Article 4 honot.

ARTICLE €

CONSTRUCTION OF AGREENENT I A

faction 6.1  Entent and ;m,gm:guuon. 1t is heveby
doclard (7] bo t.h’ putpuc ‘snd luuub of t.ho n:uu that this.

B e ‘hom -uu u tmuud na m:m uohg ‘othee things,
“to’ !utt.ho: th pcucy ‘ot tha sutc ot norida toi .cuvuy"

togulate and supervise the ssrvice territories of electric
utilicies; .uporviu the plaening, development, and maintenance
af & coordinated slectric power grid throughout Plocida; avoid
ungscononic duplication of generatfoms, transeission and
distribution fecilities! and to encourage the installation and
saintenances of facilitiss necessary to fulfill the Parties®
cnspecktive obligetions to serve the citizens of the State of

Plorlds within thelr respective service areas.
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e MRTICLE T
M

$ocsion 3.1:  Megotistions. Kegardless of any other tecws

or comditiocns that may have bheen dJdiscussed duriang the
mgopistions Lsading up to the execution of ‘uu. AMjresusnt, the
only tecms or coeditions sgresd upon by the parties ace Lhose set
torth hroh. ad [ altonuon, -odiﬂcauon. snlargesent or

mn,uuu to m Aqwt shall be: uuung upon el d ot m,'

rarties honw m\lc“ the same shall be in vr{tlnq, nuched
Rersto, sigeed by both of the parties and approved by the
Commission In sccordamce with Article 4, Ssction 4.1 heceof.

geoction ¥.2: Sycceswsors and Assigne; for Benefit Only of
farties. This Agreessst shall be binding upon the Parties heroto

snd their tupoetl« successors and assigns. Ilothhlq in this -
,Aotnon..t. QI)IQ“ ot lapllcd. l- £nt.nd-d. or nhall be

. .emtuod ﬁﬁm -poq or glvo« to Any person other than the

pective s ssors ot assigns, any
cight, remedy, or clala undec or by reascn of this Agreement, or
any provision or comiition hereof; and all of the provisions,
rspreseatatioss, covenssnts, and conditions hereln contained shail
inure to thw sole benefit of the P-;zxca or thelr cespective
successors or assigas.

Section J.3: Moticws. Motices gives hereundec shall be
dusmed to have been given to PKEC If asiled by ceortified mail,

»

postage prepasid to

-138 -
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AQresment ACLS NEEC
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G;:::: “W# Electiic Cooperati 1

r Qctt < rat ve Association,. Iné.

21605 Overssss Nighway .
Tavernier, Flovide 33670

and to CE5 4if mailed by certified mall, postage prepaid to:

Gunersl uxot
City Slectric System
P. 0. Sox 100

Rey Nest, Florids 33041-6300
The pcm or sddcess to which such notice shall be ssiled may,
. T av any. tm, be W by dollounuog & new person oc-.address . ;
‘ : Cana” ¢ivsno actu;c thtoot in vrlum in the monner hersin ”
provided.

Section 1.4: " AP rovée Agroement. Upon full
sxocution of this Agtwewent by the Parties, the Farties agree to

Joioily £ile & petition vith the Commission sssking approval of
this Agreement, asd to coopwrate with esch other and the
Mlaﬂo- in the -Mul.oa of wch documents  and .xhlbltl an

s

T ace wxy MIM t.o mmrt ™ pour.lon. [ ® ':, e  "/' e

I WITHESS WEERECY, the Fartiesx heresrto hsve caused this
Agreemeant to be axecuted la duplicste in thelr respective

corporate names and their corpotste seals affixed by their duly

authorised cfficecrs on the day and year first above veitten.

O————
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ATTEST: UTILITY BOARD OF TRE CITY OF T
8 EEY WEST, "CITY ELECTRIC SYSTEW™ 3
4 {4 ' oy: W‘M
i Tt R [ : Willlaew T. Cates
: Saccetacy ) )
M ‘ . Title: Chairman
4 sgALy T o * :
ATTEST: PLORIDA KEYS ELECTRIC CODPERATIVE
ASSOCIATION, IRC.
By @\M/ 5“":%'“
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
South Florida Ecological Services Office
1339 20" Street
Vero Beach, Florida 32960

October 15, 2010

Dale Finigan

Keys Energy Services

1001 James Street

Post Office Box 6100

Key West, Florida 33040-6100

Service Federal Activity Code: 41420-2009-TA-0539
: Date Received: August 12,2010
Project: No Name Key Extension of
Electrical Service
County: Monroe

Dear Mr. Finigan:

The Fish and Wildlife Service (Service) has reviewed your biological assessment and letter
dated, July 9, 2010 and August 11, 2010, respectively, and other information submitted by the
Keys Energy Services (KES), on behalf of various property owners on No Name Key, for the
project referenced above. We understand Monroe County (County) has advised KES the project
requires our review in accordance with the Big Pine Key Habitat Conservation Plan (HCP).

PROJECT DESCRIPTION

According to your documents, KES is proposing to extend electrical services to No Name Key,
Monroe County, Florida, via overhead power lines. The project would include 61 concrete
utility poles and an electrical system line placed within existing right of way (ROW) owned by
the County or private land. Placement of power poles will occur largely on existing scarified
ROW and will be set back 6 feet from roadways. No clearing of native vegetation will occur as a
result of the proposed project; however minimal trimming of overhead tree limbs may occur
during initial system installation. No ancillary facilities will be developed on No Name Key.
This design would be able to provide power for up to 43 potential residential customers and a
single commercial customer. However, Monroe County has stated no new developments are
anticipated on No Name Key as a result of this additional electricity.

THREATENED AND ENDANGERED SPECIES

In your Biological Assessment, KES has determined the project may affect, but is not likely to
adversely affect, the endangered Key deer (Odocoileus virginianus clavium), endangered Lower
Keys marsh rabbit (Sylvilagus palustris hefneri), endangered silver rice rat (Oryzomys palustris
natator), threatened eastern indigo snake (Drymarchon corais couperr), threatened Stock Island
tree snail (Orthalicus reses), endangered Key tree cactus (Pilosocereus robinii) and threatened

TAKE PRIDE'M 7
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Garber’s spurge (Chamaesyce garberi). In addition, KES has made a determination the project
may affect, but is not likely to adversely affect designated critical habitat for the silver rice rat.

During an August 4, 2010, site visit to No Name Key, KES and Service staff discussed a number
of avoidance and minimization measures that will be implemented throughout construction and
long-term maintenance to further reduce the proposed project’s impact on listed species, as follows:

1. Poles will be placed near paved roads to avoid and minimize disturbance to native habitats,

2. The project was designed to allow for flexibility in pole placement. The distance
between polés was extended to the maximum practical amount in order to reduce total
pole count. In addition, pole locations in all areas (except corner poles) are flexible to
allow the individual poles to be placed so as to avoid the permanent removal of native
vegetation-and minimize trimming.

3. This flexibility will greatly reduce potential impacts to Garber’s spurge, which has been
documented along the roadsides of Old State Road 4A as recently as 2008. Surveys
conducted by KES in April and May 2010 did not locate the plant on at each proposed pole
location or in the immediate vicinity of each pole. However, even at the time of installation
KES has agreed to reposition the pole locations in order 1o avoid the species should it be
encountered. Therefore the avoidance measures detailed in the Garber's Spurge Protection
Plan (see attached) will be conducted by a qualified biologist during system installation
and all pole maintenance. If the plant is encountered, the pole will be repositioned.

4. The poles that will be employed are taller than normal residential poles thereby allowing
power line placement to occur above the vegetation. Pole heights of 45 feet will be used
to minimize initial and yearly re-occurring tree trimming.

5. No vegetative trimming will be conducted until all poles are placed and the power lines
are strung. This will allow KES to trim only those branches that will actually obstruct the
power lines, thereby minimizing vegetation removal to the maximum extent.

6. The only self-sustaining population of the Stock Island tree snail with long-term viability in
the Lower Florida Keys is located in the hardwood hammock south of Old State Road 4A
on the eastern side of No Name Key, and may occur on trees within the ROW, Therefore
the avoidance measures detailed in the Stock Island Tree Snail Protection Plan (see attached)
will be conducted by a qualified biologist, during system installation and all pole maintenance.

7. Poles will only be placed at residences that have requested power, thereby reducing the
scope of the overall project.

8. High strength concrete poles, storm-rated at 148 MPH, will be employed to reduce
replacement intervals and subsequent maintenance.

9. Best management practices for construction impacts will be implemented, including
placement of silt fence around all pole location area, removal of all spoils off-site,
securing trash, and minimal staging of construction equipment and supplies.
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10. KES will conduct pre-construction training with all contractors and KES staff working on
the project regarding the presence of listed species. Training will be provided by a
qualified biologist familiar with lower keys wildlife and environmental regulations.

11. Standard Protection Measures for the Eastern Indigo Snake (see attached) will be
implemented during construction activities.

12, Best management practices will be implemented to prohibit feeding of key deer either
intentionally or unintentionally by work crews during construction activities and lunch
breaks, as well as traffic contro] measures to avoid deer-vehicle collisions during
construction activities.

Based on the best currently available scientific and commercial information, as well as the
avoidance and minimization measures outlined above and within the biological assessment, the
Service concurs with your view that the proposed extension of electrical service to No Name
Key is not likely to adversely affect the Key deer, Lower Keys marsh rabbit, silver rice rat,
eastem indigo snake, Stock Island tree snail, Key tree cactus, or Garber’s spurge and formal
consultation is not required.

Reinitiation of consuitation may be necessary if: (1) modifications are made to the project;
(2) additional information involving potential effects to listed species becomes available; or (3) a
new species is listed, or if critical habitat is designated that may be affected by the project.

Thank you for your cooperation in the effort to protect federally listed species. If you have any
questions regarding this project, please contact Mark Salvato at 772-562-3909, extension 340.

Sinc rs,

aul Souza
Field Supervisor
South Florida Ecological Services Office

Enclosures

cc: w/o enclosures (electronic only)

Florida Keys Aqueduct Authority, Key West, Florida (Jim Reynolds)

Monroe County Government, Key West, Florida (Roman Gastesi, Suzanne Hutton, Mark Rosch)
Service, Washington, DC (Katie Niemi)

Service, Big Pine Key, Florida (Anne Morkill)

Service, Atlanta, Georgia (Cynthia Bohn)

FDCA, Tallahassee, Florida (Rebecca Jetton)
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STANDARD PROTECTION MEASURES FOR THE EASTERN INDIGO SNAKE

1. An castern indigo snake protection/education plan shall be developed by the applicant or
requestor for all construction personnel to follow. The plan shall be provided to the
Service for review and approval at least 30 days prior to any clearing activities. The
educational materials for the plan may consist of a combination of posters, videos,
pamphlets, and lectures (e.g., an observer trained to identify eastern indigo snekes could
use the protection/education plan to instruct construction personnel before any clearing
activities occur). Informational signs should be posted throughout the construction site
and along any proposed access road to contain the following information:

a. a description of the eastern indigo snake, its habits, and protection under Federal
Law;

b. instructions not to injure, harm, harass or kill this species;

c. directions to cease clearing activities and allow the eastern indigo snake sufficient

time to move away from the site on its own before resurning clearing; and,

d. telephone numbers of pertinent agencies to be contacted if a dead eastern indigo
snake is encountered, The dead specimen should be thoroughly soaked in water
and then frozen.

2, If not currently authorized through an Incidental Take Statement in association with a
Biological Opinion, only individuals who have been either authorized by a section
10(a)(1)(A) permit issued by the Service, or by the State of Florida through the Florida
Fish Wildlife Conservation Commission (FWC) for such activities, are permitted to come
in contact with an eastern indigo snake.

3. An castern indigo snake monitoring report must be submitted to the appropriate Florida
Field Office within 60 days of the conclusion of clearing phases. The report should be
submitted whether or not eastern indigo snakes are observed. The report should contain
the following information:

a. any sightings of eastern indigo snakes and
b. other obligations required by the Florida Fish and Wildlife Conservation
Commission, as stipulated in the permit.

Revised February 12, 2004
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Introduction

The Stock Island Tree snail (Orthalicus reses reses) is a Federally listed Endangered mollusk that occurs
throughout the Florida Keys. A population of this snail was introduced onto No Name Key in 1596 from
Key Largo, and that population may persist in areas of hardwood hammock. Garber's spurge
(Chamaesyce garberf) is a small plant aleo Federally-listed as Endangered that occurs throughout South
Florida, end ocours in pine rocklands, hardwood hammocks and also on disturbed roadsides. It is known
to occur on No Name Key whers it occurs on the limestone road shoulders.

Keys Energy Services (KEYS) is installing electrical power to No Name Key using concrete power poles
and overhead electrio lines. The proposed project consists of extending existing electrical service from
Big Pine Key to No Name Key, where no eleotrical service currently exists. The project will employ a
total of 61 utility poles located within existing right of way (ROW) owned by Monroe County or on
private property. Power poles will be placed in the ROW within six fest of the edge of existing roadway
pavement using an auger truck and lift. Trimming of tree branches will be required for the initial
instailation of the system and ongoing trimming will be required to maintain the system in perpetuity.

KEBYS will implement measures specifically designed to avoid impacts to the Stock Island tree snali and
QGarber's spurge during the initial installation of the system as well as during the long-term maintenance
phase of the project.

Stock Island Tree Snail Relocation Procedures

The Stock Island Tree snail mzy occur on lateral branches and tree trunks that may require trimming
during initial installation of the system as well as during ongoing maintenance. The following procedures
will be implemented by KEYS during all tree trimming activities throughout the life of the project. These
procedures follow the procedures established by Deborah A. Shaw, Ph.D., Bavironmental Affeirs
Manager for the Florida Keys Eleotrio Cooperative and are based on many years of sxperience relocating
tree snails associated with the power distribution system on Key Largo.

General Requirements

All staff conducting tree trimming activities will be provided a copy of this protocol and be instructed on
tree trimming procedures on No Name Key by a qualified biologist. A qualified biologist is someone
with the appropriate combination of education and treining that makes them compateat to direct trimming
in & manner that avoids adverse impacts to tres sneils, A qualified biologist will have direct experience in
the handling and relocation of tree snails in South Florida. Al tree snails associated with the project will
be relocated including members of the genus Orthalicus and Liguus.

All limbs will be cut using hand-held tcimming equipment such as a chain saw, power pruner or hand-
operated loppers. No trimming using mechanized equipment is authorized.
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Equipment Needed

High-quality loppers, cooler with sealed lid; clean spray bottle (plant mister type); source of fresh, clean
water; paper towels; plant clippers, bucket to carry snails.

Relocation Procedures

Tree branches will be trimmed and placed on the ground for inspection by a quelified biologist. Each
branch will be carefully inspected for tree snails, and any snails identified will be relocated. No tree
branches will be removed off-site or chipped until approved by the qualified biologist. The qualified
biologist will work directly with KEYS during trimming opecations to ensure any tree spalls are relocated
properly.

Treo suails identified during tres trimming operations will be in ane of three conditions:

1) sealed on a branch, aestivating during dry and/or cold weather;
2) aestivating but detached from branch with protective seal broken;
3) active and moving about, normally in warm, wet weather;

Procedures for the three scenarios are discussed below.
Snails sealed on a branch or tree trunk:

As long as the protective seal is intact, the snail can bs left on the branch for relocation. Clip the branch
with the snail attached. Trim extra twigs and leaves off of the branch leaving a forked branoh to use as a
hanger. Removing the extra branches and twigs minimizes the wrong turns that the snail can make when
it awakens and leaves its twig to climb onto the new host tres and it makes it easier to handle the cut
branch.

The trimmed branch with snail stlil attached Is then placed in an appropriate host tree and secured with
bio-degradable cotton string as needed. If the snail is sealed onto a branch that is too large to handle and
relocate, the snail will have to be removed from the tree bark, This can be done safely by spraying the
snail with clean fresh water which will soften the adhesive seal, After the seal softens, gently peel the
snail off the tree bark. This should be done by an experienced treo snail handler. The adhesive membrane
(seal) will be broken in this process so the snail wiil then have to be awakened to be relocated. See
procedures for detached snails below.

Tree snalls detached from branch-or with broken protective seals:

Aestivating tree snails with broken protective seals will die of desiccation unless they are awakened by
being held in a warm, moist box for a period of time (usually a few hours). To awaken sestivating snails,
place them in a tree snail holding pen (cooler). On the bottom of the cooler lay two layers of clean paper
towels saturated with clean fresh water. Fill the cooler with cut fresh Pigeon plum, Cocoloba diversifolia,
branches with leaves attached. Pigeon plum is a favorite host tree for tree snails and the leaves stay fresh
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in the cooler for a long time. Spray the branches with water to kesp the air in the cooler saturated. Spray
the protective membrans of each snail with clean frosh water, As it softens, peel it off to hasten the snail’s
awakening. Keep the drain plug opea and keep the cooler lid open slightly to allow good air flow, but do
not allow snails to escape the cooler once they awaken. Once they are active, they can be placed in a new
host tres using the same technique described in the next section on active snails. Between uses, the cooler
should be thoroughly cleaned and dried as it will become contaminated with snall excrement and mucus.

Active snails:

If the weather is warm and humid, active tree snails can be easily relocated by simply spraying the bark of
the new host tres with olean fresh water. Place the snail on the wet bark and support it unti! it gets a firm
grip. The snail will climb up the tree and rejocation is completo. If conditions are warm but dry, the snail
can still be released as it will simply reseal itself on the new tres as soon as it percoives the dry
conditions.

rber’ voidance Procedur

Based on pre-constructlon surveys conducted at surveyed pole locations, Garber’s spurge is cither not
present or extremely rare at proposed pole locations. Regardless, specific procedures will be
implemented during the installation of the 62 power poles that are designed to avoid impacting any
individual plants. These procedures include the following:

All steff conducting pole installatlon activities will be provided a copy of this protocol and be instructed
on pole installation procedures by a qualified biologist. A quallfied biclogist is someons with the
appropriate combination of educetion and training that makes them compstent to direct pole installation in
a manner that avoids adverse impacts to Garber’s spurge. A qualified biologist will have direct
experience in the identification of Garber’s spurge and relevant constructlon management oxperience.

At cach pole location, the work area will be delineated nsing staked silt fencing. This silt foncing will bo
installed around the pole location to clearly identify the work area; no soil disturbance will ocour outside
the work area. Work areas will be approximately 10’ x 10 end will encompass the proposed pole
location with adequate room for installation and containment of spoils.

Once the work area has been staked, a qualified biologist will inspect each work area for the presence of
Garber's spurge. If no plants are identified, work may proceed at that location. If a Garber's spurge is
found within the work ares, the pole location will be relocated by KEYS engineering staff to a suitable
adjacent location that will not result in impacts to. Garber’s spurge. Once the now location has been
identified, a new work area will be established at this site. Any spurge identified outside a work area will
be marked using traffic cones and protected from impacts durlng the installation process,

All spolls from the anger process will be contained within the work area and be removed off-site for

appropriate disposal. Following pole installation, the work area will be raked smooth to restore the
original topography and the silt fence removed for disposal.
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Staging of supplies will not ocour on the roadsides on No Name Key. Staging of project materials will
occur off-site at 8 KEYS facility and supplies will be transported to the island as-needed. KEYS will
maintain control over contractors during polo installation to ensure that the roadsides on No Name Key
are pot adversely impacted by the proposed project.
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