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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Examination of the outage and

replacement fuel/porver costs associated with
the CR3 steam generator replacement project,

DOCKET NO.: 100437-EI

FILED: May 6,2013
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The Office of'Public Counsel (OPC) pursuant to 25-22.0376. Florida Administrative

Code seeks review and reconsideration of the Third Order Establishing Procedure (Third OEP)

Order No. PSC-13-0175, issued April 26, 2013, Specifically, the OPC requests the Cornmission

review and revise the controlling dates set out on page 2 of the Third OEP, which calls for Duke

Direct Testinrony to be filed on June 17,2013, Intervenor Direct Testimony on September 9,

2013, Duke Rebuttal Testirnony on October 1,2013 and discovery to end on October 14. A

three day hearing would be held beginning October 21, just seven days later. These dates arepar

se inadequate for tlre processing of a case that encompass a dispute of at least $750 million and

involves several subject matters never befote addressed by this Comntission - i,e. the prenrature

loss of a nuclear power plant by accident and the adequacy of the utility's efforts to collect

insurance for that accidental loss. Intervenors due process rights will be imperrnissibly inrpaired

if the schedule is not reconsidered and revised.

Standard of Revierv

T[e standard of review for an order establishing tlre hearing dates and the resulting

procedural posture of the case by a Comnrissiorter other than the Chairman should be de novo

inasmuch as the establishrnent of the commission calendar has been traditionally the prerogative

of the Chairman. The Public Counsel has understood this to be the case for many years and
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reprcsents based on infonnation and belief that this practice is contained in the administrative

rules of the Commission pursuant to and consistent with Section 350,01(5), Florida Statutes,

To the extent that a nratter such as the establislrment of the corrtrolling dates are clriven by

the hearing dates established by the Chairman, the OPC seeks a formal review and deternrination

by the full commission that, based on the facts and argument set forth herein, healings in this

dosket be set no sooner than the first quarter of 2014. This is a request for a determination de

novo and reconsideration based on that determination.

To the extent that the Prehearing Officer was delegated the authority to establish the

hearing dates and the controlling dates for testimony and discovery deadlines, the OPC seeks

reconsideration based on the standard utilized by the Commission of a misapprehension mistake

of fact or law. The standard of review for a motion for reconsidemtion of a Prehearing Officer's

order is whetlrer the motion identifies a point of fact or law that the Prehearing Oflicer

overlooked or failed to consider in rendering the Order. See Slewarl Bonded lTarehouse, Inc. t,.

Bevis,294 So. 2d 315 (Fla. 1974); Diamond Cab Co. v King,146 So. 2d 889 (Fla. 1962); and

Ping"ee y. Quaintcmce, 394 So, 2d 162 (Fla. l st DCA l98l ). In a motion for reconsideration, it is

not appropriate to reargue matters that have already been considered. Sheru'ood v. Slate,l l I So.

2d 96 (Fla..3rd DCA 1959); citing State ex rel, Jaytex Realty Co. v. Green, 105 So. 2d 817 (FIa.

lst DCA 1958). Furthermore, a motion for reconsideration should not be granted 'based upon an

arbitrary feeling that a mistake may have been made, but slrould be based upon specific factual

matters set forth in the rccord and susceptible to review. Slev,ard Bonded lYarehottse, Inc v.

Bevis See, e.g. [n Re: Tampa Electric Conrpany, Order No. PSC-04-0251-PCO-EI, issued Match

8, 2004. ln the Tampa Electric order the Commission made it clear that errors in fact must be

identified with specificity. That is what the instant motion does.



Summary of Argument

The basis for the Public Counsel's reconsideration is that the Prehearing Officer appears

to have errcd or nrisappreherrded the nature of certain essential facts and accotdingly rclied on

certain incorrect assumptions about the status of the docket and certain events, the nature of the

issues before the Commission and the looming difficulty regarding the scope of'privilege, as it

will impact the ability of OPC and other Intervenors to put on their case, cross examine

witnesses and otherwise test Duke Energy Florida's (Duke's) expected claim that it acted

pruclently in settling for only $835 million against policy limits of $2,7 billion.

Background

This case began in February 2013. It is effectively a separate and distinct aspect of an

existing docket or the equivalent of a brand new docket involving a distinct new subject matter

that has not been tlre subject of litigation or resolution in any other portion of this or any other

Commission docket.

The facts giving rise to the announcement of the CR3 retirement and the acceptance of

the NEIL settlement are essentially as follows with respect to what the Intervenors could have

acted upon. A representative of lntervenors was advised during the ChristnrasNew Yeus 2012

holiday season that a $510 million proposal from NEIL was on the table in some form. On ol

about January 3, 201.3, a meeting was held by conference call with the Intervenors during which

Duke advised the Intervenors of tlre NEIL settlement proposal and asked for the Intervenor

response, ostensibly pursuant to the advice and consultation provision of Paragraph l0.b of the

Settlement (Settlement approved in Order No. PSC-12-0104-FOF-EI. On January 29, 2013 the

Intervenors provided their written responsel pursuant to paragraph 10.b. The Commission

I That document is confidential pursuant to the provisions of the Settlement
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should assume fcrr the purposes of this Motion that by the posture of this docket that the

Intervenors obviously objected to the $530 million as final resolution of the NEIL claim(s).

On February 5, 2013 Duke announced it had accepted the offer hnd that NEIL had done

the same. On February 8, 2013, Duke souglrt to lift the stay (on all then pending matters not

resolved in the Settlement approved on February 22,2012) imposed on this Docket by Order No.

PSC-I2-01lS-PCO-EI, issued March 14,2012. Pursuant to an agreed motion filed on February

8, 2013 Order No. PSC-II-0080-PCO-EI was issued on February 13, 2013 lifting that stay. On

February 18,2013, the OPC served its Seventh Request forProductions of Docunrents and on

February 25,201.1 the Intervenors filed a Joint Petition seeking an adjudicatiou of the prudence

of Duke's pursuit of NEIL insurance proceeds recovery and a determination of the CRI

Regulatory Asset and the impact that Duke's actions, or lack thereof, in seeking the insurance

proceeds will have on that asset. Thus, the only relevant facts that should be the basis for setting

the schedule in this matter transpired between February 5, 2013 and February 25, 2013. As

discussed below, nothing that occumed prior to the initiation of what is a brand new matter'

should have been a consideration in establishing the schedule for this docket.

Fnctual Basis for Reconsideration

The OPC contends on statements made at the April 30,2013 Oral Argurnent indicate that

the Prehearing Officer believed that the quarterly meeting process established in the Settlement

Agreement (Settlement) provided a meeting process that should have streamlined the process and

shortened the need for hearing. Further the Prehearing Officer indicated that the quantitatively

snrall number of issues and their magnitude supported a schedule that would assume a hearing in

October 2013. Additionally, the pending duration of the overall Docket No. 100437-EI and

departure of a number of Duke personnel was provided as a rationale for setting the controlling



dates and adhering to the October 2l-23,2013 hearing dates. ln this rcgard, the Prehearing

Officer seemed to indicate that customers and investors were entitled to a decision sooner rather

than later and that they had beerr waiting for this to be resolved. It is not apparent that the

Prehearing Officer considered the privilege-based discovery dispute that is loorning when he

reaffirmed adherence to the dates in the Third OEP.

The OPC submits that each of these factual assumptions are in enor and the enoneous bases

are addressed separately below.

A. The quarterly nrceting process nas not o basistor resolving or minintizing lhe issnes in
this aspecl of Docket No. 100437-EL,or flrt), of the infornntion that was shnred b, Duke
rvith the Intervenors cortld be used fu this heoring.

At page 68 of the April 30, 2013 proceeding transcript, (Attachment A), the Prehearing

Officer states the tbllowing:

But one of the unique aspects of this case, which is, I think, a good thing, is that

the settlement agreement established a procedure for all of the parties to have an

unprecedented coordination and free flow of information once that settlement

agreement was agreed to on certain issues. At each of the status conferences I

asked each one of the parties as to how that process was working, how the

information was flowinB, and if it was a good process. Each time I asked that,

each party indicated that it was working very well" And I'd anticipated as the

status conferences were going on that it would make the hearing process easier.

April 30, 2013 Oral Argument transcript, p. 68"

While the facts arc true as stated, the conclusion drawn from them was in error because

the Prehearing Officer misapprehended the quality of the information shared in the quarterly

meetings and the useable pltrpose of the quarterly meetings. The quarterly nteeting process was

irrdeed followed as set out in the Settlement" See Paragraph l0.b of the Settlement. However, the

quarterlv meeting process was never intended to provide a forunr for resolving the potential

dispute that now is before tlre Commission. Specifically, the quarterly meetings were intended to



(and did) provide updates to tlre Intervenors relating to the repair cost estimates, any decision

relative to rctirement and the status of the NEIL insurance claim.

While the rcpair estinrate developnrent was quite involved and included several detailecl

meetings with the Intervenors' experts and Duke's experts, the NEIL briefings were status

reports, including information that mediation was going to be pursued.2 In no sense werc the

quarterly meetings ever contemplated for, or used as, a vehicle for the parties to limit or

streamline the need for the litigation currently before the Commission. If anything those

meetings were based on an assumption that the total NEIL payment nurnber would be an input to

the decision to repair or retire. The Intervenors were entirely in a "waiting mode" to hear what

transpired regarding the private DukeNEIL discussions. It is true that the quarterly meetings

were under the umbrella of "settlement purposes" as provided for in Paragraph lO,f of the

Settlement.. However', the agreement expresslv prohibits the use of the information gleaned from

tlre quarterly meeting process in the hearing or being subject to discovery This fact appears to

have been overlooked by the Prehearing Officer. This oversight is material and requires

reconsideration. The Settlement expressly provides that:

Any discussion during any meetings (or record of such discussions) shall be

confidential, for ongoing settlement purposes only, and not subject to discovery

by any means or method or admissible in any such Commission or judicial

proceeding.

Settlement Paragraph 10.f, page 13. What this means is that the quarterlv

nreetings neither were useful in narrowing the issues nor werc the facts gleaned from the

settlement discussions in the meetings legally available to the parties to use in a hearing

or to expedite any hearing that might result.

'The Intenenors sought, but were denied, the ability to obselve the mediation
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Furthermore, during the entire time that the parties were negotiating the Settlenrent in

earn€st (Decernber 7,2011 until execution on January 20,2012) no discovery occuned except

Duke's following through with providirrg the Late Filed Deposition Exlribits (relating to issues of

fault and causation of the October 2, 2009 delamination) requested at the depositions of .lon

Franke and Gany Miller during the week November 28 - Decenrber 2, 2011.3 After the filing

and approval of the Settlement, discovery would not have been allowed under the Intervenors'

interpretation of the Settlement. All parties were in a wait-and-see mode while Duke conducted

engineering, economic, and legal/regulatory analyses while pursuing tlre NEIL claim at its

chosen pace, There was no litigation pending and no discovery would have been deemed

retevant to a pending matter. The rernaining phases not resolved by the Settlenrent had been

stayed by Comrnission Order PSC-12-011S-PCO-EI" Under these circunrstances there were no

activities that would have contributed in any way to shortening the amount of time needed for a

full and fair litigation of the issues related to l)uke's pursuit of the NEIL claims.

The assurnption that the Hearing process could be held in an expedited time frame as set

out in the third OEP, based on the quarterly meetings, is thus an error of fact that requires the

Commission to reconsider and revise the entire schedule.

B. The number of issues remaining arefnctually cotnplex ond novel and the relatively srttoll
nunber does not supporl the shortened hearing and lestimony schedale.

The Prehearing Officer also made the following statement in support of the current

schedule:

t Discovery tlrat rvas undertaken during 20ll consisted of depositions of over a dozen individuals, - mostly

engineers -- and was focused entirely on the issue of causation and fault of the October 2, 2009 delamination None

of this discovery was directed to Duke's pursuit of the NEIL.claims



It is clear from the proposed issues, the briefs, the reply briefs, the oral arguments

here today, and, in fact, even, Mr. Rehwinkel, your comments, there's not much

left.

In contrast, recent billion dollar rate cases had up to 192 issues, mnging fiorn
liability insurance all the way up to return on equity. Those are issues this

Commission is used to dealing with, those are complex issues that we're used to

dealing with, and all the parties here today are used to dealing with.

April 30,2013 Oral fugument transcript, pp. 68-69.

It is simply incorrect to assume that the number of issues or the fact that the settlement

resolved certain issues means that there is nothing much left to litigate. This is a mistake of fact

that cannot be left unaddressed. The issues left to litigate involve hundreds of millions of dollars

in insurance covemge (or irnputed shaleholder contribution) that will reduced the cost of the CR3

Regulatory asset dollar-for-dollar if the Intervenors prevail. Additionally there are significant

accounting and other issues that involve the assets included in the CR3 Asset that also amount to

hundreds of millions of dollars. These non-NEIL issues are not currently involved in discovery

or scope of issue disputes anong the parties, but are nevertheless signiflrcant points of contention

between the parties. Moreover the parties are not the typical issues that are the subject of base

mte cases normally considered by the Commission, but entail completely new evidentiary

aspects never reviewed by the Commission

Unless the schedule is substantially revised, the Commission will, purely by default have

unfairly pre-judged the merits of a highly complex case. The parties resolved extremely

complex engineering and construction nranagement prudence issues in the 2012 Settlement. That

did not mean that the remaining aspects of this case became simple. It iust meant that an

extremely complex case had been broken into three elements: (l)the prudence of f)uke's

management in the engineering , construction, and repair of the SGR and delarnination proiects,

(2) the pursuit and recovery of the NEIL insurance proceeds and (3) the detemrination and



calculation of the CR3 Regulatory Asset. The first element was resolved by the Settlement.

Significant discovery remains. The facts bearing on the remaining two matters are complex and

extensive, and occur over nearly thrce years and still lie alnrost entirely within the possession of

Duke.

The establishment of the accelerated schedule, if left undisturbed based on incorrect

factual assumptions, will result in certain victory for Duke on the matters at hand, The

Prehearing Officer characterized the nrodifications from the Second OEP to the Thid OEP as

affording the parties "an additional six months."4 This is a misunderstanding of the posturc of

the case. The then "existing" schedule had become unworkable long before the Company made

its February announcements.

When the dispute materialized in February, it spawned a brand new case requiring a full

opportunity for procedural due process rights and case preparation. Within 20 days of the

NEIL/CR3 retirement announcement, the OPC and Florida Retail Federation filed a Joint

Petition asking for a prudence determination. The Intervenors recognized that an entirely new

case existed and asked in the Joint Petition on February 25,2013 for the NEIL claim and the

CR3 asset determination matter to be treated as commencing a separate proceeding.s That

petition also raised two othcr entirely new matters (NEIL claims pursuit and recovery prudence

and, CR3 Regulatory Asset Determination), neither of which was mentioned nor contenrplated in

the three phases of the August 23,2011 OEP which predated the settlement.

By setting the schedule to allow only 84 days to secure an expert(s) who can respond to

the (as yet unknown) case Duke will file, conduct meaningful discovery and prepare expert

{ April 30,2013 Oral Argument Transcript at 70,

5 Petition for an order investigating the prudence of [Duke's] effoils to obtain NEIL lnsurance proceeds, establishing

that customers have no responsibiliry for costs of certain abandoned CR3 uprate costs that are no longer subject to

the nuclear cost recovery mechanism, and delineating parameters of CR3 "regulatory asset."



testimony on a case of first impression before this agency, the Commission has doomed the

customers to having no effective representation in a case of staggerirrg dollar value and rate

inrpact. The assunrption that the issues arc snrall and tlrat there is nothing much left to litigate is

an effor requiring reconsideration to the extent that it provided a basis for adhering to the

controlling dates in the Third OEP.

The Cornmission should avoid the inclination to try to handicap the cases yet to be filed

by either side and to make a determination on schedule based on what kind of case it believes the

parties may try to put on. This case will be complicated and will take time to process even

without the expected discovery disputes. fhe customers' expectations are quite the opposite of

the Prehearing Officer's characterization. They want it done deliberately and done right; they do

not want it rushed and they have no expectations that it will be heard in 2013 at the expense of a

fair and reasonable opportunity to put their case on,.

It is likely that Duke believes that it can put on a case that casts its actions and the end

result in a favorable light and makes little or no use of'privileged information" However, Duke's

burden of'proof is not met by a mere recitation of facts that it will likely select out of all of the

facts in its possession - and at this point all of the facts are in Duke's possession - to present its

view of prudence, The Commission is required to hear both sides and deterntine whether Duke's

actions are prudent based on all the facts and circumstances and not based simply on Duke's

claim that the result is the best they could get or that it is a really large dollar value. Instead,

once discovery is had, the Commission may theoretically receive from the Intervenors fact and

expert opinion evidence including, but not limited to, the following regarding:

l. The policies that f)uke had in place before undertaking any modification of the

CR3 plant, including the Extended Uprates, refueling and Life Extension

efforts and any modifications to that insurance coverage;



) The terms and conditions of the policies insuring Duke against business losses

and the customers against higher fuel sosts and property danrage;

The applicable law goventing tlre policies and tlre proper inteqtretation thereof;

Duke's.iudgment in evaluating and executing the pursuit of the NEIL claim

based on the terms and conditions, facts and governing law and the relevant

legal analysis of the provisions of the policies;

NEIL's positions and interpretations of the policies

Duke's corporate objectives and motivation to vigorously pursue (or not

pursue) the claim(s) against NEIL based on possible competing corporate

objectives;

Duke's corporate objectives and motivation to seek settlement with NEIL based

on competing corporate objectives and business relationships with NEIL and

member owners of NEIL; and

Duke's overall execution of the pursuit of the claim, including the handling of

the accounting and subnrission of required information.

At this time, however, Duke still has sole possession of the vast majority of the relevant

4.

5"

6.

7.

8.

facts in its possession. The privilege logs6 indicate that Duke possesses extensive evaluation of

the coverage available and analyses related to the strengths and weaknesses of its position in any

dispute with NEIL. To the extent that information bears upon D3rke's action it must be made

available to the Commission through the adversarial process, meaning via testimony and cross-

examination by Intewenors.

6 See Attachment B, which is Duke's rcvised privilege log containing descriptions of documents for rvhiclr the OPC

wilf seek an in cauera inspection and determination ftom the Commission through Motion(s) to Compel to be filed
shortly

11.



C, The custotners ilo not atpecl a quick resolrtliort. They acpect o deliherate resolulion and
ndequate preparalion and dlscovery lime. There is no retson to expedite the hearing to
the disadvantoge of the customer,for the benefit oJ the cusrorners, Inpestor expectations
are sn improper bnsis to hold a qaick hearing. There has been no delay caused by the
OPC or Inlervenors or lhe Commission. This ilrenils thal no expediteil hearing process
slroultl be granted bosed on o concern about the iluration of the docket

An additional basis for adhering to the accelerated schedule was voiced by the Prehearing

Officer as follows:

In fact, one of the justifications to review and approve that settlement expeditiously was,

and I'll quote, the speedy approval -- the parties recognize that the continued uncertainty

related to the issues addressed in this agreement adversely affects the utility and the

customers.

***

These issues are ripe for hearing. The customers and investors cannot afford for
this uncertainty to continue any more than it has.

April 30, 2013 Oral Argument transcdpt, pp. 68-69.

The OPC submits that the assumption that customers want, or that investors deserve an

expedited hearing is in error as providing a basis for adhering to the Third OEP controlling dates

requires reconsideration^ The customers desperately need additional time to secure the

appropriate expertise once they see the Duke testimonies and understand f)uke's case. OPC also

respectfully submit that the Commission should give zero weight to investor expectations

inasmuch as the timing of the NEIL/CR3 retirement resolution was entirely within the control of

Duke shareholders and only became public within the past 60 days" The Commission has no

duty to investors to manage their expectations - at the expense of the customers' right to a fair

hearing - based on actions or delay that are entirely of Duke's creation. Furthermore, this is a

case that has no "time crunch," since rates cannot change due to the amortization of the CR3

asset (and any resulting NEIL proceeds impact) until January 1,2017. There is no contpelling

reason - or any good reason, for that matter * to force the hearing ptocess into an eight month
t2



(February 25 (petition date) to October 23 (hearing conclusion date)) time schedule when there

are no statutory or other legal timeframe to meet.

The February .5 announcenrent by Duke was the very first tirne that the parties and the

Commission knew about the retirement and insurance and regulatory asset issues in a way that

could be publicly acted upon, The Intervenors werc powerless to act upon any inferences they

might have drawn fiom Duke's conrmunications in any quarterly meeting discussions. Nothing

the Intervenors knew (or about which they could conjecture) could be acted upon and Duke will

confirm that the Intervenors were bound by confidentiality and honored that obligation - with

respect to information learned in quarterly meeting discussions and in any discussions that may

have been undedaken outside the quarterly meeting process.

In shod, there was no delay on uncertainty that gives rise to a need to provide quick relief

to customers or any other interested group like investors. As discussed above, there was no

"running start" or pre-petition streanrlining or information flow that was available to the parties

to make the hearing process go faster or need less time. Discovery must start anew with respect

to infornration generated after January 201 I relating to the NEIL claims process,

f)ue to the posture of the case and the phases that were ripe for determination and the

lengthy negotiations in 201I that yielded the Settlement, discovery on the NEIL claims was

sirnply not undertaken from January 201I forward. Tltis was not a deficiency in the process or a

contributor to delay but a logical preservation of resources since discovery would have been

disruptive to Duke's repair and insurance proceeds pursuit efforts and would have been wasteful

irr that the overall prudence effort can only be mEasured by the totality of facts and the final

result taken as a whole^ f)iscovery on that aspect of this case only became ripe on February 5,

13



2013 at the soonest.T

This case, despite the docket title being the same, was a brand new case beginning with

any of the three rnilestone dates in February - r.vhether the 5rh, 23rd or 25th. The lbirness of the

hearing schedule and the ability of the customers to reasonably and fairly prepare their case must

be measured against that starting point and the complete lack of a legal limitation other than

perhaps the need to prepare a filing in 2015 for a 2016 hearing process that will yield rates in

2017. There is not any cornpelling rcason to have a hearing in 2013,

Since Duke has yet to reveal its case, Intervenors will be handicapped in fully preparing

their case until the filing of Dukeos direct testimony (scheduled now for June 17, 2013). Given

the sequencing ofdepositions to be scheduled and the reasonable needs to prepare and consult

with a yet to be determined expert or experts, the Intervenors cannot be expected to put on an

adequate case if hamstrung by being allowed to conduct vital and significant deposition

discovery only after the deposition of Mr. Glenn at which time Duke is willing to discuss a time

and place for the deposition of at least four witnesses employed ol conrpensated by Duke,

including one named by the Prehearing Officer as having information that may bear on the

outconre of the case" See Attachnrent E, paragraphs 1 1 , 12, 20,2 L This expedited schedule may

well be fair to Duke and not impact Duke's case; however, it will leave the OPC and other

Intervenors in dire straits and assuredly unable to put on even the minimally proficient case that

the ratepaying public expects.

t 
The OPC rvas undel the impression that no discovery whatsoever rvas even available until after February 13, 2013

when Order No. PSC-13-0080-El rvas issued lifting the stay (assumedly the stay applied to discovery as rvell since

the stay made discovery objectionable based on televance) or even February 25, when the petition rvas frled. OPC
served post settlement discovery on February 02,2013 after Duke filed its February 8,2013 agreed motion to lift the

stay



D. The intervenors ore taking steps lo preserve testlmouy and wlll depose or seek to depose
principnl actors in the Duke/Trleil dispate. The deporture of Duke personnel is ttot a basis
to penalize lhe OPC or Intervenors with an unreosonable schedule.

While not disagreeing with the Prehearing Officer that the presewatiorr of evidence is

important,s none of the facts that were cited for needing to hurry the hearing occuned after the

announcen'rent of the CR3 retirement and the NEIL settlement. Mr. Rogers is expected to leave

by the end of 2013, OPC has requested his deposition and Duke is objecting to providing him

before July - if at all. The OPC is doing its best to acquire and preserve witness testinrony

tluough deposition and subpoena where needed. The reasons cited by the Prehearing Officer are

within Duke's control and should not be a basis for penalizing the OPC and Intervenors with an

unrealistical ly rushed hear irrg.

E. The Prehearing Officer did not consider lhe natare of impendiag privilege related
discovery dlsputes which rvill fitrther delay llrs access to vital informntion and impair
Intervenors' ability to put lheir case on.

The foregoing consideration does not even consider the thorny privilege issues that are

bound up in pending or soon-to-be pending motions to compel discovery related to Duke's

claims of privilege.e Deterrninations on those will likely need some level of iudicial review

regardless of the outcome and stay of the process will be required. For this reason the

establishment of the rushed October hearing - driven schedule will require significant resources

of all the parties to be focused on preparing testimony and conducting discovery on a furious

t At pages 69-70 of the April 30rr' oral argument, the Prehearing Officer listed several personnel changes that have

occurred as a result of the Duke/Progress merger and other events. These events rverc 100% in the control ofDuke
and should not be the basis for the Intervenors being punished fot an inadequate hearing schedule As shown in

Attachments C-E the OPC and Duke have initiated a prccess to begin to preserve this testimony. As also shorvn in

those documents, the deposition and subpoena process for at least 22 individuals may take some time and will not be

easy or speedy, Duke is not eager to make its CEO available until eady.luly at the earliest it rvould appear., Nor will
it be possible in the time betrveen norv and the Hearing. This is not the OPC's doing and the OPC should not be

penalized as a result.

e See Attachment B



pace while also litigating the discovery issues - including the first-tirne assertion of mediation

privilege. Already,6 weeks have been successfully devoted to issue establishment, strcamlining

and the plocess of resolving the hearing scope. This tinre has been fruitful for that purpose;

however, it has displaced other efforts such as discovery and case preparation.

Conclusion

For the reasons stated herein, the OPC respectftilly urges that the Comrnission reconsider

the controlling dates set out in the Third OEP and establish a minimum of 150 days between

Duke's direct testimony and the Intervenors' responsive direct testimony. Additionally, the time

between the filing of f)uke's rebuttal testimony and the discovery cut off (only 13 days) must be

revised to a reasonable time (e.g. 60 days), given the novelty and complexity of the issues and

the likelihood that significant testimony will be filed on Rebuttal. Given the magnitude and

importance of the issues, the lack of any legal time limits arising before December 31, 2016, the

fact that the issue has only become ripe for Commission determination in Febmary 2013 and the

fact that the Intervenors had no legal or reasonable basis for pursuing discovery or other

preliminary streamlining activities before February 2013, the schedule should be amended to

accommodate the reasonable need of all the parties" This request and Motion assumes no

complications that would further impact the schedule in the area of discovery disputes. The

Intervenors believe that it is more likely than not the resolution of privilege-based discovery

disputes will require furrher delay - especially in the event interlocutory r'elief is sought by a

disappointed party.
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That aspect can be addressed as it arises, yet the fundamental schedule should be addressed now

to accommodate the reasonable needs of the eustomers. The OPC has filed a separate request for

oral argument.

Respectfu lly submitted,

C)ffice of Public Counsel
c/o The Florida Legislature
I I I West Madison Steet, Room 812
Tallahassee, FL 32399-1400
(8s0) 488-9330

Attorney for the Citizens of the
State of Florida

Deputy-Public Counsel

17



CERTIFICATE OF' SERVICE
100434S

I IIERBBY CERTIFy that a true and correct copy of the foregoing has been furnished by
electronic nrail and U.S. Mail on this 6'r'day of May, 2013 to the following:

,lohn T" Butnett Jon C- Moyle, Jr.
Progress Energy Service Company, Moyle Law Firm
LLC The Perkins House

Robert Scheffel Wright. John T"
LaVia
c/o Gardner Bist Wiener Law Finn
1300 Thomasrvood Drive
Tallahassee, FL 32308

Karin S, Torain
PCS Adrninistration (USA), Inc.
I l0lSkokie Boulevard, Suite 400
Northbrook, lL 60062

.f . Michael Walls/Blaise N. Huhta
Carlton Fields Law Firm
P^O, Box 3239
Tampa, FL 33607-5736

P.O. Box 14042
St. Petersburg, FL 33733-4042

Mr. Paul Lewis, Jr.
Progress Energy Florida, Inc.
106 East College Ave, Suite 800
Tal lalrassee, F L 32301 -7't 40

Matthew Bernier
Carlton Fields Larv Firrn
215 S. Monroe Street, Ste 500
Tallahassee, FL 32301

I l8 North Gadsden Street
Tallahassee, FL 32301

MichaelLawsorr
Theresa Tan/Keino Young
2540 Shumard Oak Blvd.
Tal lahassee, FL 32399-0850

George Cavros, Esq.
Southern Alliance for Clean Energy
120 East Oakland Park Blvd, Suite
105

Fort Lauderdale, FL 33334

James W. BreVF" Alvin Taylor
1025 Thomas Jeffercon St" NW, 8tr'

Flo, West Tower
Washington, DC 20007

Charles J, Rehwinkel
Deputy Public Counsel

18



Docket No. 100437-EI - Motion for Reconsideration

ATTACHMENT A



1

2

3

4

5

6

1

I

9

10

1t

L2

1_3

l4

15

L6

T7

1"8

19

20

2L

22

23

24

:5

000001

BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSIOI\I

In the Matter of:

EXzu.{IIIATIOI'I OF THE OUTAGE AlilD
REPLACEMEI-|T FUEL/PO9IER COSTS
ASSOCIATED IdITH THE CR3 STEAM
GENERATOR REPTACEMENT PRO.JECT,
BY PROGRESS ENERGY FLORIDA, INC.

DOCKET NO. 100437-Er

BATBIS

Center

J'
rn(f
m
m
q)
-Tl
T
ct)(:)

E3
+*U=

C):g ItrE N)

4* -D
-\v, I

-XN)
f\t

PROCEEDIT,iGS:

COMMISSIONERS
PARTICI PATING:

DATE:

TIME:

PLACE:

REPORTED BY:

ORAI, ARGUMENT

COMMISSIONER EDUARDO E.

Tuesday, April 30, 2013

Commenced at 10:00 a.rn.
Concluded at Ll.:37 a.m.

Betty EasleY Conference
Room 148
4075 Esplanade Way
Tallahassee, Florida

LI}.IDA BOIES, CRR, RPR

Official FPSC RePorter
(850) 4r"3-6734

-[ .:' I rrl: t.,

FL'RTDA puBlrc sERVrcE coMMrssror,r 02h5 | f{AY

FPSC-C0t.if-itssi0N c [,nK

(t



1

2

3

4

5

6

7

I

9

L0

11"

L2

13

L4

15

15

L7

18

19

20

2L

22

23

24

25

00000 2

APPEARANCES:

'JOHN T. BURNE?T, ESQUIRE, Progress Energy

Service Company' LLC, Post Office Box I4O42, St.

Petersburg, Florida 33733-4042, and J. MICHAEL WALLS'

ESQIJIRE, Carlton Fields Law Firm, Post Office Box 3239,

Tampa, Florida 33601-3239, appearing on behalf of

Progress Energy Florida, Inc.

,JoN C- MOYLE, JR., ESQUIRE' c/o Moyle Law

Firm, The Perkins House, L18 North Gadsden Street,

Tallahassee, Florida 32301, appearing on behalf of the

Florida Industria] Power Users Group (FIPUG) '

ROBERT SCHEFFEL WRIGHT' ESQUIRE, C/O GATdNET

Law Firm, 1300 Thomaswood Drive, Tal-lahassee, Florida

32308, appearing on behalf of the Florida Retail

Federation.

JAMES W. BREV'lf ESQUIRE, Brickfield Law Firm,

Eighth Floor, vtest Tower, 1025 Thomas clefferson street,

NVi, V,lashington, DC 20007, appearing on behalf of White

springs Agricultural chemicals Inc" d/b/a PCS Phosphate.

CHARLES J. REHWINKEL, ESQUIRE, OffiCC Of

public counsel, c/o The Florida Legislature' LL1 I'0est

Madison Street, Room 9L2, Tallahassee, Florida

32399-14O0, appearing on behalf of the citizens of the

State of Florida.

FLORIDA PUBLTC SERVICE COMI'ITSSION



1

2

3

4

5

6

7

I

9

10

11

l2

15

L4

15

16

17

18

19

20

2L

22

23

24

25

0 00003

APPEARANCES (Continued) :

KEINO YOUNG, MICHAET LA[/0SON, LEE ENG TAN, and

CAROLINE KLANCKE, ESQUIRES, FPSC General CounseLrs

Office, 2540 Shumard Oak Boulevard, Tallahassee, Florida

32399-0850, appearing on behalf of the Florida Public

Service Commission Staff,

CURT KTSER, GENEML COUNSEL, ANd MARY ANNE

HBLTON, DEPIjTY GENERAL COTJNSEL' Florida Public Service

Commission, 2540 Shumard Oak Boulevard, Tallahassee'

Florida 32399-0850, Advisors to the Florida Public

Service Commission.

FLORIDA PUBLIC SERVICE COMMISSION



1

?

3

4

5

o

7

o

9

10

11

t2

13

I4

15

16

17

18

19

20

2t

22

23

24

25

0000 62

in a BellSouth case back in t.he '90s, I believe, when I

was working for Chairman Deason at the tirne, I believe

there were some in camera inspections by at least one

Commissioner in that process that was undertaken. So

there is precedent, we believe, for the Commission to

look at privileged information to make an in camera

determination. However, we do believe a process needs

t.o be developed because this is a significant issue in

the case. And while there is precedentr w€r we'd

certainly be willing to provide input on, on the right

way to do it.

MR. BREW: Commissioner, I can confirm that

PCS will be filing a motion to compel shortly

thereafter, too.

COMMISSIONER BAL,BIS: Okay. Thank you- And

my office will respond t,o the motions appropriately.

Okay. So moving on to the schedule portion of

this. In response to concerns by the part'ies during the

issue identification meetings with staff, especially

concerning time constraints, r issued a third and final

OEP extending the hearing date from April of this year,

which was originally requested by Progress, to the end

of October of this year. This provides an additional

six months of time for the parties to prepare. I also

adjusted some of the other controlling dates prj-or to

FLORIDA PUBLIC SERVICE COI,II'{ISSION
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the hearing to give parties additional time.

PJease let me know if you have concerns about

the controlling dates leading up to and with exception

to the hearing. So with that, I'Il start with Progress

Energy.

ldR. BIIRNET?: Thank you, Commissioner"

As long as we get a ruling that -- and

resolution on what issues I actually have to address in

the testimony, we can, we can certainly do the June

date, but I just need to figuratively know what I'm

shoot.ing at first to get the testimony done. But we can

comply with your schedule.

COMMISSIOIIER BAITBIS: And by the June date,

you're referencing the June L7th where your testimony

and exhibit.s would be due?

!dR. BURNSTT: Yes, sir.

COIIMISSIONER BALBIS: Okay.

Office of Pub1ic Counsel.

Thank you.

MR. REHWINKEL: Yes. Commissioner, it's with

a great deal of trepidation t,hat I state to you that

these dates are completely unworkable for the Public

Counsel. The passage of about two and a half months

between seeing for the first time what Progress or Duke

says is their basis for settling would be really our

opportunity to decide what we need ln terms of an expert

TLORIDA PUBLIC SERVICE COMMISSION
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witness,

We have, we have one of the best civil

engineering witnesses in the world from MrT, but I'm not

sure that t,hose issues will really play a major role in

this case. They may play a smaller role and we may need

his services.

tlle have two nuclear engineering -- nuclear

engineers who mdlr we may need their expertise in

understanding what was undertaken with respect to

preparing the, the repair est'imates that Ied to the

insurance payouts.

But with respect to the insurance policies

themselves, we need to, we need to engage an

engineering -- an insurance expert Lhat will -- and up

unt,il whenever we get a ruling on the scope of this

docket and our abitity to actually 9o forward and take a

deposition of the appropriate people at, at Duke' we

really have not jumped out to try to engage a witness.

?here are mill-ions of Pages of documents

conceivably, or at least hundreds of thousands that we

expect we will need to look at between now and preparing

our case and to bring an expert up to speed'

Just, You know, a matter of 70 days just to

put on a case once we know what Duke's case is going to

be is, is just not enough time for an issue that we've

FLORIDA PUBLIC SERVICE COMMISSION
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never seen before. This is not like a rate case

where -- I mean, when we know a test year letter is

coming or is filed, w€r we know, because we've had 30,

40 years of experience in the office, about what we need

to get and who we need to get and where they are and

who's going to do depreciation and who's going to do

accounting and finance and engineering.

But this issue is a novel one, it's a first of

its kind, and we really don't know. And I can tell you

right now hre're not ready to go to hearing that fast.

But that's kind of the little big problem that

we have, because the biggest problem is, is once we file

our case, Progress would then have the opportunity -- or

Duke would have the opportunity to file rebuttal on

october lst, and then we wouLd have 1"3 calendar days to

do discovery on what our experj.ence has been is just the

nature of the business Lhat we're in, f'm not saying

therers anything nefarious about it, is that you find a

lot of meaty information and sometimes the real nuts and

bolts of the case filed on rebuttal. Having that amount

of time to, to schedule depositions and conduct

discovery on what could be significant testimony in a

case that has no time clock on it is, is of concern to

us. And I, you know, feel- like we just need to be

up-front and tell you that it is a big problem for us.

FLORIDA PUBLIC SERVICE COMMISSION
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And, you know, not knowing what theyrre going

to file on direct and not knowing what they would file

on rebuttal, f can't say for absolute certainty that

it's, that it's unreasonable. But. my exPerience and my

knowledge of this docket tells me that it is just not

workable because this insurance issue is, is a new one

and it's a novel one and we're just not ready to go on

that.

COMMISSIONER BALBI9: Thank You"

Mr. Brew?

![R. BREW: Yes. Thank you, Commissioner" I

would fully support what oPC has just, said, and note in

that regard it's been somewhat of my lot to be dragged

into quite a number of prudence cases. And I've found

that, as Mr. Rehwinkel said, universally on rebuttal a

Iot comes up. That's the nature of the beast in terms

of the utility's response to the testimony that it saw,

and it,s absolutely critical for a Commission decision

that there be adequate time for discovery and

depositions. And so at a minimum, we need a substantial

adjustment there between whenever rebuttal is filed to

allow adequate time for discovery before we move to

hearing. Thank You.

eoMlfIggIONER BALBIS: Okay. Thank you.

Mr. Wright?

FLORIDA PUBLIC SERVICE COMMISSION
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l[R. !{RIGIIT; I would just add that I agree

with Mr. Rehwinkel and Mr. Brew. Thank you,

Commissioner.

ldR. MOYLE: And FIPUG would support the

comments of OPC. They have been doing cases before this

Commission for years and years and years and will have a

significant laboring oar in this effort. So we would

support them in terms of taking the amount of time that

they feel necessary to have t.he case ready to go to

triaI. Thank you.

MR. RETIWINKEL: Commissioner, I apologize.

Because I did the privilege stuff in the prior phase I

kind of took it out of my thoughts about here. But I

think until the privilege issue is resolved and we know

futly the scope of what's going to be looked at' we're

also a bit aL a disadvantage.

Progress has -- Duke has lodged objections to

providing discovery, and those will be resolved. But

until we get those resolved and we know where they're

going to go and if werre going to get additional

information, or we're going to know kind of the posture

of their burden vis-a-vis the assertion of a privilege.

In other words, therets a principle in law that you

can't use the privilege as a sword and a shield.

Sometimes youtve got to live with the consequences of

FLORIDA PUBLIC SERVICE COMMISSION
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the privilege you assert. We don't know how thatrs

going to shake out. Until we do, we won't really fully

know the scope of what t.he testimony is going to be

about. Thank you.

COMMISSIONER BALBIS: Okay. Thank you.

And I just want to give you my comments on

this rnatter and my mind-set, where I am with this. And

this is a unique case, and we all understand that. But

one of the unique asPects of this case, which is, I

think, a good thing, is that the settlement agreement

established a procedure for all of the parties to have

an unprecedented coordination and free flow of

information once that settlement agreement was agreed to

on certain issues.

At each of the status conferences I asked each

one of the parties as to how that Process was working,

how the information was flowing, and if it was a good

process. Each time I asked that, each party indicated

that it was working very.well. And I'd anticipated as

the status conferences were going on that it would make

the hearing process easier-

It is clear from the proposed issues, the

briefs, the reply briefs, the oral arguments here t.oday,

and, in fact, even, Mr. Rehwinkel, your comments,

there's not much left.

FLORIDA PUBLIC SERVICE COMMISSIOI{
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In contrast, recent billion dollar rate cases

had up to 192 issues, ranging from liability insurance

all the way up to return on equity" Those are issues

this Commission is used to dealing with, those are

complex issues that we're used to dealing wlth, and all

the parties here today are used to dealing with.

But maybe a more important. and appropriate

comparison is the settlement agreement that this

Commission approved. That was a very complex settlement

dealing with multiple dockets, dealing with new nuclear

units, dealing with a rate case, dealing with CR3 and

other issues that were very complicated that we were

able to review and approve because it was in the best

interest of all the parties" In fact, one of the

justifications to review and approve that settlement

expeditiously was, and I'll quote, the speedy

approval -- the parties recognize that the continued

uncertainty related L.o the issues addressed in this

agreement adversely affects the utility and the

customers.

The most important consideration that I need

to make is that Progress Energy no longer exists. In

fact, we have interchanged the Duke Energy and Progress

Energy, but Progress Energy does not exist. It has been

merged with Duke Energy to become the largest electric

FLORIDA PUBLTC SERVICE COMMISSION
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company in the United States. With that nerger comes

expected and unexpected personnel changes.

Unfortunately, key personnel associated with

the decision-making process of this important case have

changed and wil} continue to change: Bill .Tohnson'

former CEO of Progress Energy, also for a short period

of time CEO of Duke, and he was even on the board of

NEIL, is no longer with Duke Energy; Vinny Dolan, former

president of Progress Energy Florida, has retired; Jeff

Lyash, a key witness in many of our proceedings' has

announced his retirement; and even Jim Rogers, current

CEO of Duke, who was CEO when the final decision was

made to retire CR3, who was CEO when the final

settlement from NEIL was, vtas aPproved, rnay not be in

that. position by the end of this year.

Information can become st'ale, memories can

become short, and, moge importantly, people can relire

and move on. These issues are ripe for hearing. The

customers and investors cannot afford for this

uncertainty to contj.nue any more than it has '

I believe that the additional six months will

afford all of the parties the time needed to prepare,

and will allow the Commission to make an informed

decision. Therers not mucll left, and I think we can

have a thorough hearing Process. Because, quite

FLORIDA PUBTIC SERVICE COMMISSION
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frankly, the ratepayers have waited long enough.

So 1'Il take all of your comments into

consideration and wilt issue an appropriate ruling.

Thank you for your time this morning.

(Proceeding concluded at 11:37 a.m.)
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Dear Charles:
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Company modify the privilege logs to a) list on the log whether the documents were withheld
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documents

Please do not hesitate to contact us with any questions

Sincerely,fr@
Blaise N Gamba

BNGiss
Enclosures

cc. John Burnelt, Esq. (w/encl.)
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In re: Examrnation of the outage and replacement fueUpower costs associated with the CR3 steam generator replacement prolect, by
Progress Energy Flonda, Inc.

Docket No. 100437-El

PROGRESS ENERGY FLORIDA. INC.'S REVISED PRIVILEGE LOG TO
OPC'S SEVENTH REQUEST FOR PRODUCTION

Bates No.l
Request

Date r{uthor Recipient Description Privilege

OPC'S
Seventh
Request for
Production
Nos.6zl,65,
and 66 (a-c)

Entire
document

8t27-28t
2012

Alex Glenn,
Esq.

Jon Franke, Vinny
Dolan, David
Fountain, Esq.

CR3 Review Team Whitepaper
(contains attorney mental
rmpressions)

Attorney Client
Communrcation

Work Product

OPC'S
Seventh
Request for
Production
No. 65

Entire
document

7t31t2012 David
Fountatn,
Esq.

Marc Manly, Esq. Progress Energy v. NEIL CR3
Delamination Repair Case Update
powerpoint presentation (prepared
at direction of General Counsel:
contains attorney mental
impressions)

Attorney Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

2012 John Bumett,
Esq.

Alex Glenn, Esq. Spreadsheet of possible scenarros
(contains attomey mental
rmpressions)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Request

Date Author Recipient Description Privilege

OPC's
Seventh
Request for
Production
No.65

Entire
document

7t29t2011 Alex Glenn,
Esq.

John Burnett, Esq. Draft outline of NEIL Coverage Legal
Analysis & Recommendations
(contains attorney mental
impressions)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

2012 John Burnett,
Esq.

Alex Glenn, Esq. Timelineianalysrs of NEIL coverage
(contains attomey mental
impressions)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No, 65

Entire
document

1129t2010 Peter Gillon,
Esq.,
John O'Neill,
Esq.

Dave Conley, Esq. Memorandum re: Crystal River Unit
3, Initial Coverage Analysis (contains
attorney mental impressions and
work product)

Attorney Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

5t3t2012 John Burnett,
Esq.

Alex Glenn, Esq. Draft CR3 Decommissionrng
Analysis (contains attorney mental
rmpressions)

Attorney Client
Communication

Work Product

26373171.',|



Bates NoJ
Request

Date Author Recipient Description Privilege

OPC'S
Seventh
Request for
Production
No.65

Entire
document

5t26t2012 Davrd L.
Elkind, Esq.,
Enn L. Webb,
Esq.

John Bumett, Esq. Memorandum re: Crystal River
Nuclear Generating Plant, Unit 3
Coverage Overview -
Decommrssioning Scenano (contatns
attomey mental
impressions/prepared at the direction
of counsel)

Attorney Client
Communrcation

Work Product

OPG's
Seventh
Request for
Production
No.65

Entire
document

5t2il2412 Mike Walls,
Esq.

John Burnett, Esq. Draft memorandum re: insurance
coverage (contains attorney mental
impressions)

Attorney Client
Communrcation

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

3t21t2011 Gary Little John Bumett, Esq. Email re: NEIL Coverage Details and
Options (work product obtained
pursuant to and prepared at
attorney's request)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No. 65

Entire
document

5t23t2012 Alex Glenn,
Esq.

Jon Franke, Vinny
Dolan, David
Fountain, Esq.

CR3 Retirement Option - Insurance
Policy Coverage - LegalAnalysis
powerpoint presentation (contains
attorney mental impresstons)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

OPC's
Seventh
Request for
Production
No.65

Entire
document

6n2U2 Alex Glenn,
Esq.

Jon Franke, Vinny
Dolan, David
Fountain, Esq.

CR3 Reparr Legal Analysts
powerpoint presentation (contains
attorney mental impressions)

Attomey Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No. 65

Entire
document

il17t2412 L.D. Simmons
ll, Esq.,
L. Qutnlan,
Esq.

David Fountain, Esq. Memorandum re: Analysis of
Coverage Available under the NEIL
Policres rn the event Progress elects
to decommrssron CR3 (contains
attomey mental impresslons)

Attorney Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No. 65

Entire
document

7t17t2012 L.D. Simmons
ll, Esq.

David Fountain, Esq- Memorandum re: Progress Energy
Florida v. NEIL Proof of loss
(contains attorney mental
impressions)

Attomey Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

3t2012 Davrd
Fountain,
Esq., Alex
Glenn, Esq.

Jon Franke, Vinny
Dolan

Crystal River 3 NEIL Update
powerpoint presentation
(contains attorney mental
impressions)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

OPC'S
Seventh
Request for
Production
No.65

Entire
document

11t3t2011 L.D. Simmons
ll, Esq.

David Fountain, Esq. Memorandum/Legal Analysrs re:
CrystalRiver Unit 3 Delamination
Claim Against NEIL Master
Coverage Analysrs (contains attomey
mental impressions)

Attorney Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

2012 Alex Glenn,
Esq.

Jon Franke, Vinny
Dolan, David
Fountarn, Esq.

Slides to powerpoint re: scenanos of
retirement of CR3 (contains attomey
mental rmpressions)

Attorney Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

8t1t2012 David
Fountain,
Esq. (email);
L.D.
Simmons, ll,
Esq., and L.

Quinlan, Esq.
(memo)

SwatiDaji, Garry
Little. Keith Bone,
Patncia Smith, Esq.

Email attaching 51 17 12012
Memorandum ftom McGuire Woods
re Analysis of Coverage available
under the NEIL Policres in the event
Progress elects to decommrssron
CR3 (contains attorney mental
rmpressions)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

2412 John Bumett,
Esq.

Alex Glenn, Esq. Slides to powerpoint re: scenarios of
retirement of CR3 (contains attomey
mental rmpressions)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Request

Date Author Recipient Description Privilege

OPC'S
Seventh
Request for
Production
No.65

Entire
document

aftt2012 SwatiDaji Keith Bone, David
Fountarn, Esq.,
Patricia C. Smith,
Esq., Gary Little

Emailre: 8 am meeting and attached
presentation of NEIL update
including marginalia on emailand
presentation (prepared at request of
counsel and containing attorney
mental impressions)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

a1a2ua Peter Gillon,
Esq.,
John O'Neill,
Esq.

Dave Conley, Esq. Memorandum re: Crystal River Unit 3
Summary of Initial Coverage
Analysis (contains attorney mental
impressions)

Attomey Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

5t21n012 L.D. Simmons
ll, Esq.

Alex Glenn, Esq.,
David Fountain, Esq.

Email re: Analysts of Available
Coverage for Property
Damage/Outage in the Event of
Decommissroning and attachment
(contains attorney mental
impressions)

Attorney Glient
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

5t22t2012 L.D. Simmons
ll. Esq.

Alex Glenn, Esq. Emailexchange re: RE: CR3
Decommrssioning lnsurance
Coverage Legal Analysis Rev0.pptx
and attached draft powerpotnt
presentation (contatntng attorney
mental impresslons)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Request

Date Author Recipient Description Privilege

OPG's
Seventh
Request for
Production
No.65

Entire
document

5i2?,2012 Lowndes
Quinlan, Esq.

Alex Glenn, Esq.,
L.D. Simmons ll, Esq.,
Joshua Davey, Esq.

Emailexchange re: RE: NEIL
Drafting History (containing aftorney
mental rmpressions)

Attorney Client
Communication

Work Product

OPC's
Seventh
Request for
Production
No.65

Entire
document

3t26t2012 L.D.
Simmons, ll
Esq.

Davd Fountain, Esq.,
Frank Schiller, Esq.,
David Elkind, Esq-

Memorandum re: PEF v. NEIL:
Strategy lmplications of Outage
Policy Coverage (contarning attorney
mental rmpressrons)

Attomey Client
Communication

Work Product

OPC'S
Seventh
Request for
Production
No.65

Entire
document

10t2u2012 Paul Newton.
Esq.

Diane Wilkinson Email forwarding Gary Little email re:
NEIL policy, NEIL policy contatning
marginalia and draft notes regarding
NEIL policy(containtng attorney
mental impressions)

Attomey Client
Communication

Work Product

OPC's
Seventh
Request for
Production
Nos.64, 65

Entire
document

2012 Davrd
Fountain,
Esq.

Jon Franke, Vinny
Dolan

PowerPornt re: Other NEIL Defenses
(containrng attorney mental
impressions)

Attorney Client
Communication

Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

OPC'S
Seventh
Request for
Production
Nos. 64, 65

Entire
document

2012 David
Fountain,
Esq.

Jon Franke, Vinny
Dolan

PowerPoint re: Progress Energy v.
NEIL CR3 Delamrnation Repair Case
Update September 2012 (containlng
attorney mental impressions)

Attomey Client
Communrcation

Work Product

OPC'S
Seventh
Request for
Production
Nos. 64, 65,
and 66 (a-c)

Entire
document

9t11t2012 John O'Neil,
Esq., Jack
McKay, Esq.,
Peter Gillon,
Esq.

PaulNeurton, Esq. Progress Energy v. NEIL Pillsbury
Bfiefing Binder (contains attorney
mental impressions, advice. and
aftorney work product)

Attomey Client
Communication

Work Product

OPC's
Seventh
Request for
Production
Nos.64,65,
and 66 (a-c)

Entire
document

11t18t2012 Frank
Schiller, Esq.,
L.D.
Simmons,ll,
Esq., David
Fountarn,
Esq., Alex
Glenn

David Ripsom, Randy
Mehrberg, Greg Wilks,
Kenneth Manne, Esq.,
Eric Green (mediator;

Progress Energy Florada, Inc- v.
Nuclear Insurance Limited Mediation
Presentation of Progress Energy
including discussion of mediation
issues and substance of mediation
rssues.

Mediation/Settlement
Privilege

26371171.1



Bates No./
Request

Date Author Recipient Description Privilege

OPC'S
Seventh
Request for
Production
Nos. 64 and
66 (d)

Entire
document

u31nafi Julie Janson,
Esq.

Duke Energy Board:
James E. Rogers,
Wlliam Barnet lll, G.
Alex Bernhardt, Sr.,
Michael Browning,
Harris DeLoach, Jr.,
Daniel DiMicco, John
Forsgren, Ann Gray,
James Hance, Jr.,
James Hyler, Jr., E.
Marie McKee, E.
James Reinsch,
James Rhodes.
Carlos Saladrigas.
Philio Sharo

PowerPoint, Crystal River 3 Legal
lssues (contarning attorney mental
rmpressions)

Attorney Client
Communication

Work Product



tn re: Examrnation of the outage and replacement fuel/power costs associated with the CR3 steam generator replacement prqect, by
Progress Energy Florida, Inc.

Docket No. 100437-El

PROGRESS ENERGY FLORIDA, INC.'S REYISED PRIVILEGE LOG TO
OPC'S EIGHTH REQUEST FOR PRODUCTION

Bates No./
Reouest

Date Author Recipient Description Privilege

Nos. 81, 82

Entire
document
withheld

9t11t2012 John O'Neil,
Esq., Jack
McKay, Esq.,
Peter Gillon.
Eso.

PaulNewton. Esq. Progress Energy v. NEIL
Pillsbury Briefing Binder
(contains attorney mental
impressions, advice, and
attorney work product)

Attomey Client
Communication

Attomey Work Product

No. 82

Entire
document
withheld

10t2012 David Fountain,
Esq., Frank
Schiller, Esq.

Jim Rogers, Paul
Newton, Esg., Patricia
Smith, Esq.

Progress Energy v. NEIL
Preparation for November 7
Sessron with Jim Rogers
and Senror Management
(contains attorney mental
impressions and advice)

Attorney Client
Communication

Attorney Work Product

No.78

Entire
document
withheld

11t8t2012 Frank Schiller.
Esq., L.D.
Simmons, ll,
Esq., David
Fountain, Esq.,
Alex Glenn

David Zaslowsky,
Esq., Kenneth Manne,
Esq., Eric Green
(mediator)

Confidential Mediation
Statement of Progress
Energy and exhibits thereto
including discussion of
mediation issues and
substance of mediation
issues.

Mediation/Settlement
Privilege

No.78

Entire
document
withheld

11118t2012 Frank Schiller,
Esq., L.D.
Simmons,ll,
Esq., David
Fountain, Esq.,
Alex Glenn

Davrd Ripsom, Randy
Mehrberg, Greg
Wilks, Kenneth
Manne, Esq., Eric
Green (mediator)

Progress Energy Flonda,
lnc. v. Nuclear Insurance
Limited Mediation
Presentation of Progress
Energy including discussion
of mediation rssues and
substance of mediation

MediatiorVSettlement
Prrvilege

8373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

tssues.
No. 81,82

Entire
document
withheld

Undated
11t15t2012
fit1a2u2
111912012
9t24t2012
10t4t2012
10116t2012

Paul Newton,
Esq.

PaulNewton, Esq. Attorney notes regarding
meeting with counsel and
senior management
regarding mediation
(contains attorney advice
and mental impressions)

Attorney Client
Communication

Attomey Work Product

Nos. 81.82

Entire
document
withheld

11115t2012 David Fountain,
Esq.

Paul Newton, Esq.,
Patncia smith, Esq.

Emailexchange/
communication re article re
CR3 (contains attorney
mental impressions)

Attorney Client
Communication

Attorney Work Product

Nos.82,84

Entire
document
withheld

il24nA1?
8t21t2012

David Fountarn,
Esq.

Paul Nevtrton, Esq. Drafts of Prelimrnary NEIL
Arbitration Case
Assessment (contains
attorney mental impressions,
advice and work product)

Attorney Client
Communrcation

Attomey Work Product

Nos. 81.82,
84

Entire
document
withheld

2012 Frank Schiller,
Esq., L.D.
Simmons,ll,
Esq.

PaulNewton, Esq. Flowchart of insurance
recovery (contains attorney
mental impressions and
work product)

Attomey Cfient
Communrcation

Attorney Work Product

Nos.81,82

Entire
document
withheld

10t11i2412 Benjamin
Borsch

PaulNewton, Esq. Emailre: RE: CR3-
Pnvileged & Confidential /
Attorney - Client
Communication re repair
costs (prepared at the
direction of counsel and
contains attorney mental
impressrons)

Attorney Client
Communication

Aftomey Work Product

26373171.1



Bates No./
Resuest

Date Author Recipient Description Privilege

No.76

Entire
document
withheld

1118t2012 David
Zaslowsky,
Esq.

Eric Green
(mediator);
L.D. Simmons, ll,
Esq.

Letter and NEIL's Mediation
Statement including
discussion of mediation
issues and substance of
mediation issues.

Mediation/Settlement
Privilege

No. 81.82

Entire
document
withheld

2012 PaulNewton,
Esq.

Paul Newton, Esq. Work product re Property
Damage lnsurance for the
CR3 Containment Repair
Prolect (conta ins attorney
mental impressions)

Attorney Client
Communication

Attorney Work Product

Nos.81,82

Entire
document
withheld

3i26t2A12 L. D. Simmons,
ll, Esq.

David Fountain, Esq. Memorandum re: PEF v.
NEIL: re Outage Policy
Goverage (contains attorney
mental rmpressions and
advace and work product)

Attorney Client
Communication

Attorney Work Product

Nos.81,82

Entire
document
withheld

101112012 PaulNewton,
Esq.

Rita G. Kale; Paul
Newton, Esq.

Email forwarding Stephen
Allred, Esq. emailre: Letter
to NEIL Regarding Proofs of
Loss - Position on Coverage
Under Second Outage
Policy (contains attomey
mental imoressions)

Attorney Client
Communication

Attorney Work Product

Nos.81,82

Entire
document
withheld

9120t2012 Patricia Smith,
Esq.

Paul NeMon. Esq. Emailforwarding email
exchange between David
Zaslowsky, Esq. and L.D.
Simmons, ll, Esq. re:
Mediation Logistics (contains
attomey mental impressions
and comments in email
exchanqe)

Attorney Client
Communrcation

Aftorney Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

No.84

Entire
document
withheld

3t2012 Frank Schiller,
Esq., L.D.
Simmons,ll,
Esq.

PaulNewton, Esq. Comparason of Provisions in
NEIL Policies (prepared at
direction of counsel and
contains attorney mental
impressions and work
oroduct)

Attomey Client
Communication

Attorney Work Product

No.81,82

Entire
document
withheld

9t10t2012 Edgar Roach.
Esq.; Frank
Schiller, Esq.

Paul Newton, Esq. CR3/NEIL Overview
presentation (contatns
attorney mental impressions)

Attorney Client
Communication

Attomey Work Product

No.74, 82

Entire
document
withheld

8t25t2011 Gary Little John Burnett, Esq.;
Davrd Fountarn, Esq.;
Alex Glenn. Esg.; Ron
Coats; Frank Schiller,
Esq.; Edgar Roach,
Esq.;John Elnitsky;
Jon Franke: Sheni
Green

Email re: NEIL Meeting
(prepared at the request of
counsel and relays attorney
advice and impresslons)

Attomey Client
Communication

Attorney Work Product

Nos.74, 82

Entire
document
withheld

8r25t2011 John Bumett,
Esq.

John Elnitsky, Gary
Little; David Fountain,
Esq.;Alex Glenn,
Esq., Ron Coats;
Frank Schiller, Esq.;
Edgar Roach, Esq.,
Mike Delowerv

Emailexchange re: NEIL
Meeting (contains attomey
mental impressionsl

Attorney Client
Communrcation

Aftorney Work Product

Nos.74, 82

Entire
document
withheld

u27n012 David Fountain,
Esq.

Jeff Stone Memorandum re: CR-3/NEIL
lnsurance Coverage
Recovery Process - 4Q2011
(contains attorney mental
impressrons and work
product)

Attorney Client
Communication

Attomey Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

No.74

Entire
document
withheld

9t22t2011 Alex Glenn,
Esq.

Gary Liftle; Frank
Schiller. Esq.: Davtd
Fountain, Esq.;John
Bumett, Esq.

Emailexchange re: NEIL
Letters (containing attorney
mental impresstons and
advice)

Attorney Client
Communication

Attorney Work Product

No. 74,82

Entire
document
withheld

7t1t2011 Alex Glenn,
Esq.

Alex Glenn, Esq. Internal Memo re: June 30,
2011 Meeting with NEIL
Executive Team (containing
attorney mental rmpressions)

Aftorney Client
Communication

Attorney Work Product

No.72

Entire
document
withheld

6t612012 Kenneth C.
Manne, Esq.

David Fountain, Esq.
cc: Gregory Wilks,
Davtd Zaslowsky,
Esq., Jacob Kaplan,
Esq., Frank Schiller,
Esq., L.D. Simmons,
ll. Eso.

Letter re: Crystal River 3
Claim (FRE 408) includes
discussions re documents to
be exchanged for the
purposes of mediation and
details re substance of
mediation issues.

Mediation/Settlement
Privilege

No.82

Entire
document
withheld

8t30t2011 Gary Little Alex Glenn, Esq. Email re: NEIL Meetings
(prepared at the request of
counsel)

Attorney Client
Communication

Attorney Work Product

No.82

Entire
document
withheld

2012 Alex Glenn,
Esq.

Alex Glen, Esq. lnternal memo, re NEIL -
(containing attomey mental
impressions)

Attorney Client
Communication

Attorney Work Product

No.74

Entire
document
withheld

7t27t2011 John Burnett,
Esq.

Alex Glenn, Esq.,
Gary Little, Jon
Franke

Email exchange re: Crystal
River (containing attorney
mental impressions and
advice)

Attomey Client
Communication

Attomey Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

No.74

Entire
document
withheld

6t14t2012 Davrd Fountain.
Esq.

L.D. Simmons ll.
Esq.: Frank Schiller,
Esq.; David Elkind,
Esq.; Joshua Davey,
Esq.; Matthew
Calabna, Esq.; Edgar
Roach. Esq.. Peter
Covrngton, Esq.; Gary
Little. Ron Coats

Email forwarding NEIL letter
(providing attorney advrce
and mental impressions)

Attorney Client
Communication

Attorney Work Product

No. 74,82

Entire
document
withheld

8t19t2011 Alex Glenn,
Esq-

Gary Little; David
Fountarn, Esq.;John
Bumett, Esq.; Ron
Coats: Frank Schiller,
Esq.; John Elnitsky;
Jon Franke

Email re: NEIL - Pnvileged
& Confi denti al/Attomey-
Client Communication, Work
Summary of conversation
(containing attorney mental
imoressions)

Attomey Client
Communication

Attorney Work Product

No.82

Entire
document
withheld

auzar Alex Glenn,
Esq.

Gary Little Emailexchange re: NEIL
(contarnrng attorney mental
impressrons)

Attorney Client
Communication

Attomey Work Product

No.82

Entire
document
withheld

7t31tzg',t1 Gary Uttle Alex Glenn, Esq.; Jon
Franke;John Burnett,
Esq.; Frank Schiller,
Esq.; Edgar Roach,
Esq.; David Fountain,
Esq.

Email exchange re: NEIL -
Privileged &
Confi de ntial/Attomey-Client
Communication: Work
Product
(requesting advice and
containing attorney mental
imDressions)

Attomey Client
Communication

Attorney Work Product

Nos- 74, 82

Entire
document
withheld

9n4nof Gary Little Frank Schiller, Esq.;
Alex Glenn, Esq.;
David Fountarn, Esq.

Emailexchange re: RE:
Progress v. NEIL - Revrsed
Draft NEIL Letters
(requesting advice and
containing attorney mental
imoressions)

Attomey Client
Communication

AttomeyWork Product

m373171.1



Bates No.l
Reouest

Date Author Recipient Description Privilege

l3DELAM-
oPcPoDs-
82-000094

Portion of
document
withheld

10t20t2011 David Fountain,
Esq.

Stephen Cahill, Gary
Little: Jeff Lyash; Mike
Delowery

Portion of email exchange
re: NEIL (containing attorney
mental impressions re
exchange)

Attorney Client
Communication

Attorney Work Product

No.82

Entire
document
withheld

5t26t2011 Gary Little John Burnett,Esq.;
Jon Franke;Alex
Glenn, Esq.;Garry
Millen PeterToomey

Email re: G Little - March
2011 Delam (prepared at the
request of counsel and
requesting advice)

Attorney Client
Communication

Attorney Work Product

No.82

Entire
document
withheld

10t14t2011 Gary Little Alex Glenn, Esq.:
John Bumett,Esq.:
Ron Coats, Frank
Schiller, Esq.;
Stephen Cahill; David
Fountain. Esq.

Emailexchange re: RE:
Privileged &
Confi dential/Attorney-C lient
Communication: Work
Product
(requesting advrce and
contarning attorney mental
rmoressions)

Attorney Client
Gommunrcation

Attorney Work Product

No.81

Entire
document
withheld

2012 PaulNewton,
Esq.

NA Progress Energy v. NEIL
Executive Briefing Book
(containing compilation of
privileged documents -
contained on this privilege
log - and analysis of Duke
counselto prepare for
Mediation including
discussion of issues to be
mediated)

Aftorney Client
Communication

Attorney Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

Nos. 81, 82

Entire
document
withheld

10t15t2012 PaulNewton,
Esq.

Davrd Fountain, Esq.;
Frank Schiller, Esq.;
Edgar Roach, Esq.:
Jack McKay, Esq.;
Davrd Dekker: Paul
Newton, Esq.; Patricia
Smith. Esq.

Presentation re NEIL Update
Findings to Date.and Next
Steps (containing attomey
mental impressrons)

Attorney Client
Communrcation

Attorney Work Product

No. 82

Entire
document
withheld

11t16t2012 Frank Schiller,
Esq.

PaulNewton, Esq.;
David Fountain, Esq.

Email re: Privileged and
Confidential - talkrng points
and attachment (containing
attorney mental impressions

Attorney Client
Gommunication

AttomeyWork Product

Nos.76, 79

Entire
document
withheld

2412 David Ripsom,
Kenneth
Manne, Esq.,
David
Zaslowsky,
Esq.

Marc Manly, Esq.; Jim
Reinsch, Garry Miler:
PaulNewton, Esq.:
David Fountain, Esq.:
Patricia Smith, Esq.:
Alex Glenn, Eric D.
Green (Mediator)

Nuclear Electric lnsurance
Limited Presentation
(sublect to FRE 408
Protocol) includes
discussion of substance of
mediation issues.

Mediation/Settlement
Privilege

No.82

Entire
document
withheld

6t18t20',t0 Franke Schiller,
Esq., L.D.
Simmons, ll
Edgar Roach,
Esq.

Davrd Fountain. Esq.;
Jack McKay, Esq.;
David Dekkeq Paul
Newton, Esq.; Patricia
Smith. Esq.

CR3 Outage NEIL Coverage
lssues chart (containing
attorney mental impressions)

Attomey Client
Communication

Attorney Work Producl

Nos. 81,82

Entire
document
withheld

11t2812012 L.D. Simmons
ll, Esq.

PaulNewton, Esq.;
David Fountain, Esq.

Memorandum re: Mediation
Themes (contaaning aftorney
mental impressions, advice
and work product)

Attorney Client
Communication

Attomey Work Product

Nos.81,82

Entire
document
withheld

716t2012 David Fountarn,
Esq.

Marc Manly, Esq. Memorandum re: NEIL
Mediation Status Regarding
CR3 Clairn
(contarning attorney mental
rmoressionsl

Attorney Client
Communication

Attorney Work Product

26373171-1



Bates No./
Reouest

Date Author Recipient Description Privilege

No.84

Entire
document
withheld

2012 Franke Schiller,
Esq., L.D.
Simmons. ll

PaulNewton, Esq. Assessment of Arbitration
Outcomes (containing
attorney mental rmpressions
and work product)

Atomey Client
Communication

Attomey Work Product

No.84

Entire
document
withheld

11t26t2012 L.D. Simmons
ll, Esq.

David Fountarn, Esq. Memorandum re: Progress
Energy v. NEIL - Updated
Arbitration Assessment
(containrng attomey mental
impressions and work
nroduct)

Attomey Client
Communication

Attorney Work Product

Nos.77, 83

Entire
document
withheld

12t21t2012 Enc D. Green
(Mediator)

NEIL: David Ripsom;
Randall Mehrberg /
Duke: Alex Glenn:Jim
Rernsch;Jim Rogers

Emailre: Progress
Energy/NEIL - Mediato/s
Proposal re mediation
issues.

Mediation/Settlement
Pnvilege

No.82

Entire
document
withheld

812412012 David Fountain,
Esq.

Marc Manly, Esq.;
Patricia Smith, Esq.

Email exchange re: Neil
(containing attorney mental
impressions)

Attorney Client
Communication

Attorney Work Product

Nos.81,82

Entire
document
withheld

?/27t2012 Davrd Elkind,
Esq.; Erin
Webb, Esq.

Davrd Fountain, Esq. Memorandum re: Progress
Energy: lnsurance Coverage
lssues for NEIL Claim
(containing attorney mental
rmoressions)

Attorney Client
Communication

Aftomey Work Product

Nos.81,82

Entire
document
withheld

1?,512012 David Fountain,
Esq.

Marc Manly, Esq.;
PaulNewton. Esq.;-
Alex Glenn; Patricia
Smith, Esq.

Email re: NEIL Talking
Points and attachment
(containing attomey mental
impressions)

Attorney Client
Communrcation

Attorney Work Produci

26373171.',|



Bates No./
Reouest

Date Author Recipient Description Privilege

No.82

Entire
document
withheld

812412012 David Fountain,
Esq.

Patricra Smith, Esq. Email forwarding email from
Marc Manly, Esq. re: One
Pager- NEIL lssues
(containing attorney mental
imoressions)

Attorney Client
Communication

Attorney Work Product

Nos. 81, 82

Entire
document
withheld

7t31t2012 LD Simmons ll,
Esq.

David Fountain, Esq.;
Marc Manly, Esq.

Progress Energy v. NEIL
CR3 Delamination Repair
Case Update July 2012
(contarning attorney mental
imoressionsl

Attorney Client
Communrcation

Attorney Work Product

Nos.81.82

Entire
document
withheld

1?/8t2012 L.D. Simmons
ll, Esq.

Jack McKay, Esq.;
David Fountarn, Esq.;
Patricia Smith. Esq.;
PaulNewton, Esq.;
Joshua Davey, Esq.;
Edoar Roach. Eso.

Email re: Talkrng Pornts for
Call and attachment
(contarning attorney mental
impressions)

Attomey Client
Communication

Attorney Work Product

Nos. 81. 82

Entire
document
withheld

1A5nO12 L.D. Simmons
ll. Esq.

Jack McKay. Esq.:
David Fountain, Esq.;
PaulNewton, Esq.

Email re: Talkrng Points for
Calland attachment
(containing attorney mental
impressions)

Attomey Client
Communication

Attorney Work Product

Nos.81,82

Entire
document
withheld

u29t2012 L.D. Simmons
ll, Esq.

David Fountain, Esq.;
Gary Liftle

Email re: Progress v. NEIL -
Letter to NEIL, 12.5 Notes,
lnterview Plans and Plans
for High Level Meeting and
attachment Email re: Talking
Points for call and
attachment (contarning
attornev mental imoressions)

Attorney Client
Communication

Attomey Work Product

Nos. 81, 82

Entire
document
withheld

10t18t2011 L.D. Simmons
ll, Esq.

David Fountain, Esq.;
Peter Covington,
Esq.: Frank Schiller,
Esq.; Edgar Roach,
Eso.

Emailexchange re: RE:
More Prep - - High Level
Coverage Talkng Points
(containing attomey mental
imoressionsl

Attomey Client
Communication

Attorney Work Product

2t373171.1
10



Bates No.l
Reouest

Date Author Recipient Description Privilege

Nos. 81, 82

Entire
document
withheld

10t2011 L.D. Simmons
ll. Esq.

Gary Little, David
Fountain, Esq.

Memorandum re: Crystal
River Delamination Claim
Against NEIL Master
Coverage Analysts
(containing attorney mental
imoressions)

Attomey Client
Communication

AttomeyWork Product

Nos. 81,82

Entire
document
withheld

9t30t2011 L.D. Simmons
ll, Esq.

David Fountain, Esq.;
Gary Little

Email forwarding Qutnlan,
Esq. email re: CR3 -
Documents (containing
attorney mental tmpressions)

Attorney Client
Communrcation

Attorney Work Product

Nos.81,82

Entire
document
withheld

fiftnafi L.D. Simmons
ll, Esq.

David Fountain, Esq.;
Peter Covington.
Esq.; Frank Schiller,
Esq.l Edgar Roach,
Esq.; Lowndes
Quinlan. Eso.

Email re: Progress v- NEIL -
Callto Discuss NEIL
Meeting (containing attomey
mental rmpressions)

Attorney Client
Communrcation

Attomey Work Product

Nos. 81, 82

Entire
document
withheld

11t28t2012 Jack McKay,
Esq.

PaulNewton, Esq.;
David Fountain, Esq.;
Patricia Smith, Esq.

Memorandum re Mediation
Numbers (contarnrng
attomey mental impressions)

Attorney Client
Communication

Attomey Work Product

Nos. 81, 82

Entire
document
withheld

fint2012 L.D. Simmons
ll, Esq.; Frank
Schiller, Esq.

PaulNewton. Esq.;
David Fountain, Esq.;
Patricia Smith, Esq.;
Marc Manly, Esq..
Alex Glenn, Esq.;
Jack McKav. Esq.

Progress Energy v. NEIL
Management Briefing
November 7,2012
(containing attorney mental
impressrons)

Attomey Client
Communication

Attorney Work Product

Nos. 81, 82

Entire
document
withheld

7t25t2012 L.D. Simmons
ll, Esq.

Gary Little; David
Fountain, Esq.;
Patricia Smith, Esq.

Email re: Collection of
Additional Claim Payments
(containing attomey mental
impressions)

Attomey Client
Communication

Attorney Work Product

26373171.1



Bates No./
Reouest

Date Author Recipient Description Privilege

Nos.81,82

Entire
document
withheld

10t11t2011 L.D. Simmons
ll, Esq.

Stephen Cahill,
Wendy Dunn;Gary
Little: David Fountain,
Esq.; Mike Delowery;
John Elnitsky; Jody
Godsey-Baur; Garry
Miller: Jon Franke;
Frank Schiller, Esq-;
Alex Glenn, Esq.;
Peter Covington,
Esq.; Leigh
Formanek Ron Coats

Progress v. NEIL
Assessment of'Coverage
lssues and Negotiating
Strategy CR3 Delamination
Repair (containing attorney
mental impressions)

Attomey Client
Communication

Attomey Work Product

Nos. 81, 82

Entire
document
withheld

9t2612012 L.D. Simmons
ll, Esq.

Jack McKay, Esq.;
David Fountain, Esq.;
Patricra Smith, Esq.;
Paul Newton, Esq.

Email re: Progress v. NEIL:
Call with David Zaslowsky
on 25 September (containing
attomey mental impressions;

Attorney Client
Communication

Aftorney Work Product

Nos. 81, 82

Entire
document
withheld

9t30t2012 Stephen Alfred,
Esq.

David Dekker; Patricia
Smith, Esq.;Jack
McKay, Esq.; L.D.
Simmons ll, Esq.;
David Fountain, Esq.;
Paul Newton. Esq.

Email re: Letter to NEIL
regarding Proof of Loss -
Position on Coverage Under
Second Outage Policy and
attachments (containing
attorney mental impressions)

Attoriey Client
Communtcation

Attorney Work Product

Nos.81,82

Entire
document
withheld

10t23t2012 L.D. Simmons
ll, Esq.

David Fountain, Esq.;
Frank Schiller, Esq.:
Edgar Roach, Esq.;
Jack McKay, Esq.;
David Dekken Paul
Newton, Esq.l Patricia
Smith, Esq.; Gary
Little

Emailexchange re: RE:
Crystal River Unit 3
(containing attorney mental
rmpressions)

Attorney Client
Communication

Attorney Work Product

26373171.1
12



Bates No./
Reouest

Date Author Recipient Description Privilege

No.84

Entire
document
withhetd

?/2612013 Frank Schiller,
Esq.

Matthew Calabna,
Esq.

Email forwarding email to
Alex Glenn re: Write Up and
attachment (containing
attorney mental impressions)

Attorney Client
Communication

Attorney Work Product

No. 84

Entire
document
withheld

u26t2013 Frank Schiller,
Esq.

Matthew Calabria,
Esq.

Email forwarding email to
Alex Glenn re: Couple of
Thoughts (containing
attomey mental impressions)

Attorney Client
Communication

Attorney Work Product

No.84

Entire
document
withheld

111712013 Frank Schiller,
Esq.

Alex Glenn Emailre: Write Up and
attachment (containing
attorney mental impresstons)

Attorney Client
Communication

Attorney Work Product

No- 84

Entire
document
withheld

1t17t2013 Frank Schiller,
Esq.

Alex Glenn Emailre: Couple of
Thoughts (containing
aftomey mental impressions)

Attorney Client
Communication

Attomey Work Product

No.81,82

Entire
document
withheld

6t512412 L.D. Simmons
ll, Esq.

Davrd Fountain, Esq.,
Alex Glenn, Esq..
David Elkind, Esq.,
Frank Schiller. Esq.,
Edgar Roach, Esq.;
Peter Covrnqton. Esq

'Email re: PEF v. NEIL: Letter
to NEIL re Notice and Proofs
of Loss and attachment
(containing attomey mental
rmpressions)

Attorney Client
Communication

Aftorney Work Product

Nos. 84,81,
82

Entire
document
withheld

1t18t2013 Alex Glenn Julie Janson, Esq. CR3 Insurance Settlement
Talking Points (containing
attomey mental impressions
and prepared at the request
of counsel)

Attomey Client
Communication

Attomey Work Product

26373171.1
13



Bates No.l
Reouest

Date Author Recipient Description Privilege

No. 83

Entire
document
withheld

1t21t2013 Patricia Smith.
Esq.

Julie Janson, Esq. Memorandum re: Mediato/s
Proposal; CR3 Claims
Against NEI L (containing
attorney mental impressions
and work product)

Attorney Client
Communtcation

Attorney Work Product

No. 81,82

Entire
document
withheld

2012 Gary Little John Burnett, Esq.,
David Fountain, Esq..
Alex Glenn, Esq.

Summary Notes - NEIL
Policies/CR3 Claim
(prepared at direction of
counsel)

Attorney Client
Communication

AttomeyWork Product

Nos. 81.82,
84

Entire
document
withheld

10t2612012 David Fountain,
Esq.

David Fountain, Esq. Compilation of privileged
materials - cited heretn -
from Briefing Book
(containing attorney mental
impressions and work
oroduct)

Attorney Glient
Communication

Attomey Work Product

No.72

Entire
document
withheld

4/16t2412 David Fountain,
Esq.

Kenneth Manne. Esq. Letter re: FRE 408 Protocol
and Meeting on April 16,
2012 includes discussions re
mediation issues;
documents for mediation:
and substance of mediation
issues.

Mediation/Settlement
Privilege

No.72

Entire
document
withheld

z2712012 Kenneth
Manne, Esq.

David Fountain, Esq. Letter re: Upcoming
Discussions between NEIL
and Progress Energy re
mediation issues and
substance ofthose
communrcations.

Mediation/Settlement
Prrvilege

No.72

Entire
document
withheld

5t23t2012 David Ripsom Wlliam Johnson
cc: Davrd Fountain,
Esq., Kenneth Manne.
Esq.

Lefter re: Crystal River Claim
and mediation tncludes
detailed discussion of issues
to be mediated and
mediation schedule.

Mediation/Settlement
Privilege

26373171.1
14



Bates No./
Reouest

Date Author Recipient Description Privilege

No.72

Entire
document
withheld

5t29t2012 Kenneth
Manne, Esq.

Davrd Fountaln, Esq. Letter re: May 25,2O12letter
from Bill Johnson to David
Ripsom / May 25,20121etter
from David Fountain, Esq. to
Ken Manne, Esq. includes
discussion of issues to be
mediated and substance of
mediation issues

Mediation/Settlement
Privilege

No.72

Entire
document
withheld

10tzu2412 Gregory Wilks David Fountain, Esq.
cc: Ken Manne, Esg.
David Zaslowsky,
Esq.

Letter re: Crystal River Unit
3 includes discussion of
substance of mediation
issues.

MediationlSettlement
Pnvilege

No.72

Entire
document
withheld

5t2912012 Kenneth
Manne, Esq.

David Fountain, Esq. Letter re: discussion re
substance of mediation
tssues.

Mediation/Settlement
Privilege

No.72

Entire
documenl
withheld

6t14t2012 Kenneth
Manne, Esq-

David Fountain, Esq. Letter re: Crystal River
rncludes discusstons re
documents to be exchanged
for the purposes of
mediation and details re
substance of mediation
lssueS.

Mediation/Settlement
Privilege

13DELAM.
oPcPoDS-
72-OAO128 t
No.72

Portion of
document
withheld

a6no12 Gregory Wilks Gary Little Portions of Letter re: Crystal
River Unit 3 regarding
substance of mediation
issues.

Mediation/Settlement
Privilege

26373171.r
15



Bates No.l
Request

Date Author Recipient Description Privilege

No. 82

Entire
document
withheld

4t2012 David Fountain,
Esq.

Alex Glenn, Esq.,
Gary Little. Peter
Gillon, Esq.;John
O'Neill. Esq., Garry
Millen Jon Franke.
Paul Newton, Esq.;
Patncia Smith. Esq.:

Crystal River Unit #3
Meeting with NEIL
presentation (contatntng
attomeys'mental
impressions)

Attorney Client
Communication

Attorney Work Product

Nos- 81, 82

Entire
document
withheld

11t3t2011 L.D. Simmons
ll, Esq.

Gary Little, Davtd
Fountain, Esq.

Memorandum re: Crystal
River Delamination Claim
Against NEIL Master
Coverage Analysis
(containing attomey mental
imoressions)

Attorney Client
Communrcation

Attomey Work Product

Nos.81. 82

Entire
document
withheld

1t29t2009 Peter Gillon,
Esq.; John
O'Neill, Esq.

Dave Conley, Esq. Memorandum re Crystal
River Unit 3 Initial Coverage
Analysis
(containrng attorney mental
imoressions)

Attomey Client
Communication

Attomey Work Product

Nos.81,82

Entire
document
withheld

?/26t2014 Peter Gillon,
Esq.;John
O'Neill, Esq.

Dave Conley, Esq.,
Gary Little

Memorandum re: Grystal
River Unit 3 Summary of
Initial Coverage Analysls
Conceming Root Cause
lssues (containing attomey
mental impressions)

Attomey Client
Communication

Attorney Work Product

Nos.81, 82

Entire
document
withheld

9t2012 LD Simmons ll,
Esq.

David Fountain, Esq.;
Marc Manly, Esq.

Progress Energy v. NEIL
CR3 Delamrnation Repair
Case Update September
201 2 (containing aftorney
mental impressions)

Attorney Client
Communrcation

Attorney Work Product

No.72

Entire
document
withheld

12t1t2011 Kenneth
Manne, Esq.

David Fountain, Esq. Letter re: Meeting on
December 2, 2011 (setting
forth protections in Federal
Rules of Evidence) includes
discussion re issues to be

Mediation/Settlement
Privilege

26373171.1



Bates NoJ
Reouest

Date Author Recipient Description Privilege

mediated and orotocols.

No.71

Entire
document
withheld

10t1012012 Court reporter L.D. Simmons ll, Esq.
Joshua D. Davey,
Esq., Edgar M.
Roach, Jr., Esq..
Jack McKay, Esg.,
David Zaslowsky,
Esq.,Jacob M.
Kaplan, Esq.,
RussellF.A- Riviere,
Esq., Kenneth Manne,
Esq., Andrew S.
Amer, Esq.

Examination under oath
transcript of Chong Chiu
taken forthe purposes of
mediation includes
discussion of mediation
issues.

Mediation/Settlement
Privilege

No.71

Entire
document
withheld

rcn1t2412 Court reporter L-D. Simmons ll. Esq.
Joshua D. Davey,
Esq., Edgar M.
Roach, Jr., Esq.,
Jack McKay, Esg.,
Davrd Zaslowsky,
Esq..Jacob M.
Kaplan, Esq.,
RussellF.A. Riviere,
Esq., Kenneth Manne,
Esq., Andrew S.
Amer, Esq.

Examination under oath
transcript of Chong Chiu
taken for the purposes of
mediation includes
discussion of mediation
issues.

Mediation/Settlement
Privilege

26373171.1
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Bates No./
Reouest

Date Author Recipient Description Privilege

No.71

Entire
document
withheld

10t3t2012 Court reporter L.D. Simmons ll, Esq.
Joshua D. Davey,
Esq., Edgar M-
Roach, Jr.. Esq.,
Jack McKay, Esq.,
David Zaslowsky,
Esq.,Jacob M.
Kaplan, Esq..
Kenneth Manne, Esq.,
Andrew S. Amer, Esq.

Examination under oath
transcript of Ronald Knott
taken for the purposes of
mediation includes
discussion of mediation
issues.

Mediation/Settlement
Privilege

No- 71

Entire
document
wilhheld

10t1612012 Court reporter L.D. Simmons ll, Esq.
Edgar M. Roach. Jr.,
Esq.,
Jack McKay, Esq.,
David Zaslowsky,
Esq.,Jacob M.
Kaplan, Esq.,
Kenneth Manne, Esq.,
Andrew S. Amer,
Esq., PaulNewton,
Esq.

Examrnation under oath
transcnpt of Garry Miller
taken for the purposes of
mediation includes
discussion of mediation
issues.

Mediation/Settlement
Pnvilege

No.71

Entire
document
withheld

10t17t2012 Court reporter L.D. Simmons ll, Esq.
Edgar M. Roach, Jr.,
Esq.,
Jack McKay, Esq.,
David Zaslowsky,
Esq.,Jacob M.
Kaplan, Esq.,
Kenneth Manne, Esq.,
Andrew S. Amer.
Esq.. Paul Newton,
Esc-

Examination under oath
transcript of Garry Miller
taken for the purposes of
mediation rncludes
discussion of mediation
issues.

Mediation/Settlement
Privilege

26373171.1
18



Bates NoJ
Reouest

Date Author Recipient Description Privilege

l3DELAM-
oPcPoDS-
82-000005

Portion of
document
withheld

5t2010 Gary Little Gary Little Redacted portion of Gary
Little notes relating to
attomey work product and
advice received.

Attomey Client
Communication

AttomeyWork Product

26373171.1
19
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J.R.I(etly
Public Cauusel

STATE OF'F'LORIDA
OFFICB OF PUBLIC COIJNSEL

dO I}IE FLONIDA I..EOISLATURE
rrI lvEsrMADtsoNsT.

ROOME!1
IALtdl.t^ssED, FLORTDA 12199"t100

b80ga4z-0222

EIIIAILI OFC-IVEBSITE@LEG.SIA IE,FL.US
IYIYIV.FLORIDAOTC.GOV

WILL WDATHDRFOR.D
Speoker ofthe Horse ot

Represeuloilvas

May l,2013

John T. Burnett
Duke Energy Florida
P.O. Box 14042
St. Petersburg, FL 3i733-4042

Re: Docket No. I00437-EI; Prudence Associated NEIL claim relative to the CR3 Delaminations

Dear John:

In preparation for'the testimony that will be needed in this case, and given the very short
timeframe for conducting discovery, the Public Counsel requests that Duke Energy Florida, Inc.
(Duke) make available the individuals listed below and indicate your willingness to make them
available in the time fi"ame of May 20, 2013 through ,luly 3, 2013. The OPC makes this request
based on the information that the individuals have related to the issues of Duke's pursuit of the
claim(s) for insurance payrnents related to the CR3 delaminations as desoribed in the attached table
(excerpted from page 7 of your April 26, 2013 reply brief).

While we recognize ttrat not all of the individuals are employees of Duke, all were or are
vendors or retirees of Duke or its aftiliates. We have attempted to list the deponents in the order of
importance witlr respect to timeliness. However, it should be noted that all of thc prospective
deponents are at a minimum critical to the case and lhe OPC must have an opporfunity to interview
them in deposition in order to test the prudenoe of Duke's deoisions and actions.

The Public Counsel is requesting subpoenas from the Oflice of Commission Clerk for the
individuals listed with an asterisk (*). I am requesting your assistance in making them available and
to that end would request that you indioate your willingness to accept seryice in lieu of personal
service for each of the individuals so noted with an ('3)"

This list is preliminary and will likely expand as further inhrmation is evaluated. The
individuals to be deposed are the following (and some aspect of their relevance is indicated based on
OPC's belief and information):



May 1,2013
Page2

l. Gary Little - Duke Risk Management manager
2. Mike Delowery - CRJ repairproject manag€r
3. Alex Glenrr - Dulce Energy Flolida State hesident ancl former GEnerat Counsel
4. Garry Miller- Duke VP and responsible for CRJ repair
5. Dhiaa Jamil- Duke ChiefNuclear Oflicer
6, Jon Franke* ,- Forrner CRJ Station VP
7, John Elnitsky - Duke W
8. Bill Johnson* -- Former Progress Energy and Duke Energy CEO
9. Jeff Lyash* -- Former Duke Executive VP and former Progress Energy Florida Presidont
10. John McArthur* -- Former Duke Executive VP
I l. Jim Rogers - Cunent Duke Energy Chairman, president and CEO
12. Jim Reisch - Duke Director
13. David Ripsom (NEIL)-NEIL CEO
14. Ken Manne (NEIL) -NEIL Exeoutive and General Counsel
l5. Vincent Dolan* -- Former Progrcss Energy Florida president
16. Javier Portuondo - Duke Rcgulatory Accounting
I7. Mar.l< Mulhern* -- Former Progrcss CFO
18. John D. Baker, II* - Former Duke Director
19. Theresa Stone* -- Former Duke Director
20. Ann Maynard Gort Gray- Duke Managing Director
21. Michael Browning- Duke Director
22. Iulie Moran (NEIL)* -- Senior Claims Coordinator

This letter is being sent to begin a dialogue on how the OPC can both interview individuals
vital to. the parties and the Commission understanding key facts in this NEIL aspect of the case and
maintain the schedulc that has been established by the Third OEP (issued April26,2013). The above
individuals have itnportant information and the timely availability of thJ individuals will have an
essential bearing on the ability of the OPC and other Intervenors to properly and adequatety prepare
testimony and even have chance to meet what we believe to be an extremelychallenging sofieduli.

Please advise at your earliest convenience wben we can discuss Duke's willingness to make
these individuals available
logistics can be arranged.

so that notices oan be prepared (or subpoenas issued) and the associated

Thank you for your consideration. I look fbrward to discussing this rnatter with you.

Sincerely,

Deputy Public Counsel

Attachment

cc: parties ofrecord; docket file
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ATTACHMENT

fnterryenor Assertion Paee in Joint Brlef PEtr'Position
The Commission can consider the
NEIL policies. 12

PEF Agrees.

Ths Commission can consider
invoices and documents submitted to
NEIL.

t2
PEF Agreos"

The Commission can eonsider PEF's
course of dealine with NEIL. t2 PEF Agrees.

The Commission can consider
interactions at all corpomte levels
between PEF and MIL.

t2
PEFAgees,

The Commission can consider PEF's
overall corporate motivation for
accepting the NEIL settlement.

12

PEF Agrees.

The Commission can consider the
impact of the merger on PEF's
motivation for accepting the NEIL
settlement.

L2

PEF Agrees.

The Commission can consider
insurance rocovery strategies that
PEF did not pursue in resolving its
claims with NEIL.

t2

PEF Agrees.

The Commission can consider how
insurance claims were Drocessed.

t2 PEF Agrees,

The Commission can consider the
amount rcceived from NEIL relative
to the policy limits.

l2
PEF Agrees.

The Commission can consider
whethet the insurance claims were
handled properly.

t2
PBF Agrees.

The Commission can consider why
NEIL stopped rnaking payments to
PEF.

l3
PEF Agrees.

The Commission can consider why
PEF made public statements about
tull applicability of the policy limits
in conjunction rvith the ultimate
amount receivsd from NEIL,

t3

PEF Agrees.

Tho Commission can consider Ore

nature of theNEIL policy provisions
and policy shangos overtime.

l3
PEF Agrees.

The Commission can consider the
relationship between PEF and NEIL. t3 PBF Agrees.
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May l,2013

Ann Cole
Of6ce of Commission Clerk
Florida Publio Service Commission
2540 Shumard OakBlvd.
Tallahassee, FL 32399-0850

Re: Prudence Associated NEIL claim rolative to the CR3 Delaminations
ln Dockct No. 100437-EIt
costs assocjated with the CR3 steam senerator replacement proiect bv Prosf.e,,F"gD.nefg:

X'lorida.Inc.

DearMs Cole:

ln preparation for the testimony that will be needed in this case, and given the very short
timeframe for conducting discovery the Public Counsel respectfrrlly requests subpoenas for
depositions for the individuals shown below. This list is preliminary and will likely erpand as

firther information is evaluated. U further subpoenas are needed, we will make the request at
that time. The individuals to be deposed are the following (and some aspect of their relevance to
this case is described based on currently available information):

I . Jon Franke* - Fotmer CR3 Station VP
2" Bill Johnsont - Former Progress Energy and Duke Energy CEO
3" JeffLyash* - FormerDuke Executive VP and formerProgress Energy Florida President

4. John McArthur* - Formor Duke Executive VP
5. David Ripsom OIEIL)* -NEIL CEO
6, Ken Manne OIEIL)* -NEIL Bxecutive and General Counsel
7. Vincent Dolan* - Former Progress Energy Florida President
8. Mad( Mulhearn* - Former Prcgress CFO
9. John D. Baker,II* - Former Duke Director
10. Theresa Stone* - Former Duke Director
11. Julie Moran (NEIL)* - Senior Claims Coordinator



May 1,2013
Page 2

We will be coordinating with Duke rogarding scheduling depositions of the othsr fact
witnesses listed in the letter to Jobn Burnett dated May 1,20t3 and filed in this docket" We will
file the appropriate notices of deposition with the Commission, setting forth the date, time, and
locations of the depositions.

Please advise when we can pick up the subpoenas for these witnesses or if other
information is needed. If you havo any questions, please let me know.

Sincerely,

W-
Charles J. Rehwinkel
Deputy Public Counsel

cc: parties of recordl docket file
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-fq DUKE-€; ' ENERGY.

May 3,2013

Charles Rehwinkle
Office of Public Counsel
c/o The Florida Legislature
111W. Madison St, Room 812
Tallahassee, FL 32399-1400

Ra: DocketNo.:100437-El

Dear Charles:

I am responding to your May 1, 2013 letter requestlng that Duke Energy produce for deposltion
the twenty-two Individuals you ldentlfied in your letter. As you acknowledge in your letter, many of
these Individuals are not Duke employees, and some are not vendors or retirees of Duke, as you suggest
in your letter. Rather, they are employees of independent companies. I understand from your letter
that you have requested the Florida Public Service Commission to issue subpoenas to these Individuals.
As explained in more detall below, Duke does not control these Indivlduals and does not have their
authorization or the authorization of their employers to accept service of any depositlon subpoena or
notice on thelr behalf. Duke will, however, endeavor to produce its employees that were ldentified in
your letter for deposltion within the May 20, 2013 to July 3, 2013 tlme period requested.

To fully address your request, below is our response to your request for depositions for each of
the twenty two Individuals that you identified in your letter:

l. Gary Little: Mr. Little has retired and is in the process of leaving the Company. Nevertheless,
we will endeavor to contact Mr. Little and produce hlm for deposltion within the tlme frame that you
identifled In your letter. We need to get proposed dates from you so that we can discuss them wlth Mr.
Little.

2. Mike Delowery: Mr. Delowery is a current Duke employee and we will produce hlm for
deposition wlthin the tlme frame that you identified In your letter. We need to get proposed dates from
you so that we can dlscuss them with Mr. Delowery.

3. Mr. Glenn: Mr. Glenn ls a current Duke employee and we wlll produce him for deposition within
the time frame that you identified in your letter. We need to get proposed dates from you so that we
can discuss them with Mr. Glenn.

Duke Energy
PEF-lst | 299 Fiat Avcnuc North

St.. Pet:rsburg, FL 33701

John T. Burnett
Drpt|ly G.oc..l Couilal
ock. tturlt tlc.ld.. trs,

rvww.duksenerBs,.com



4. Mr. Mlller: Mr. Mlller is a current Duke employee and we will produce him for deposltion
withln the tlme frame that you ldentlfled ln your letter. We need to get proposed dates from you so

that we can dlscuss them wlth Mr. Miller.

5. Mr- Jamil: Mr. Jamil ls a current Duke employee and we will produce hlm for deposition within
the time frame that you identlfied ln your letter. We need to get proposed dates from you so that we
can discuss them with Mr. Jamll.

6. Mr. Franke: Mr. Franke is not a Duke employee and he is currently employed with another
utility company, PPI Corporation, or one of lts subsidlarles. We do not have the authorlty to accept

servlce of a subpoena or notice for deposltlon on behalf of Mr. Franke or his current employer.

7. Mr. Elnitsky: Mr. Elnitsky is a current Duke employee. We are not sure why you want to depose
Mr. Elnltsky given his limited Involvement with the CR3 containment building repairs and hls lack of any
involvement with respect to the Information included In the table to your letter. Perhaps we can discuss
Mr. Elnits$s deposition so you can decide lf you need his deposition, but lf you declde you do, we wlll
produce him for deposition wlthin the tlme frame that you identified In your letter. We will need at that
polnt proposed dates from you so that we can discuss them with Mr. Elnitsky.

8. Mr. Johnson: Mr. Johnson ls not a Duke employee. He ls currently employed as the CEO of
another utility company, WA Corporation. We do not have the authorlty to accept service of a

subpoena or notice for deposltlon on behalf of Mr. Johnson or his current employer.

9. Mr. Lyash: Mr. Lyash is not a Duke employee. We do not have the authority to accept service of
a subpoena or notice for deposition on behalf of Mr. lyash.

10. Mr. McArthur: Mr" McArthur ls not a Duke employee. As a result, we do not have the authority
to accept service of a subpoena or notice for deposition on behalf of Mr. McArthur.

11. Mr. Rogers: As you know, Mr" Rogers ls the current Chairman, President, and CEO for Duke

Energy Corporation. Given his responslbilitles as the Chairman, President, and CEO of Duke Energy

Corporatlon, we request that we discuss the need for his deposltion after you have taken the deposition
of Mr. Glenn. Mr. Glenn will be the Cornpany's witness to explain the prudence of the decision to settle
with NEIL. Mr. Glenn was a member of senior manaBement and led the senlor management
recommendation to settle wlth NEIL, Mr" Glenn presented thls recommendation to the Duke Energy

Corporation Board of Dlrectors and the Duke Energy Board accepted thls recommendation. Mr., Glenn

wlll provide you wlth the Informatlon you need to understand why the Company decided to settle with
NEIL- Once you have this information we believe you may determine that you do not need to depose
Mr. Rogers.

L2. Mr. Relnsch: Mr. Reinsch ls an Independent director of Duke Energy Corporation. 6iven his
position and responslbllltles outside Duke Energy Corporatlon, we request that we discuss the need for
his deposition after you have taken the deposltion of Mr. 6lenn. Mr" Glenn will be the Company's
wltness to explain the prudence of the declslon to settle wlth NEIL Mr. Glenn was a member of senior
management and led the senior management recommendation to settle wlth NEIL. Mr. Glenn
presented this recommendation to the Duke Energy Corporation Board of Dlrectors and the Duke

Eneryy Board accepted this recommendation. Mr. Glenn will provide you with the information you need



to understand why the Company decided to settle wlth NEIL. Once you have this Information we believe

you may determane that you do not need to depose Mr. Reinsch.

13. David Ripsom: Mr. Rlpsom ls employed by the Nuclear Electric Insurance Llmited (NEIL). We do

not have the authority to accept seruice of a subpoena or notlce for deposition on behalf of Mr. Ripsom

or NEIL.

14. Mr. Manne: Mr. Manne is employed by NEIL" We do not have the authority to accept servlce

of a subpoena or notlce for deposltion on behalf of Mr. Manne or NEIL.

15. Mr. Dolan: Mr. Dolan is not a Duke employee" We do not have the authority to accept service

of a subpoena or notice for deposition on behalf of Mr" Dolan.

16. Mr. Portuondo: Mr. Portuondo is a current Duke employee and we will produce hlm for
depositlon within the tlme frame that you ldentified In your letter. We need to get proposed dates from
you so that we can discuss them wlth Mr. Portuondo.

t7. Mr. Mulhern: Mr. Mulhern ls not a Duke employee. We do not have the authority to accept

service of a subpoena or notice for deposition on behalf of Mr. Mulhern.

f8. Mr. Baker: Mr. Baker ls not a Duke employee or a current member of the Duke Energy

Corporation Board of Directors. We do not have the authority to accept service of a subpoena or notlce

for deposltlon on behalf of Mr" Baker.

19. Mrs. Stone: Mrs. Stone ls not a Duke employee or a current member of the Duke Energy

Corporatlon Board of Directors. We do not have the authority to accept servlce of a subpoena or notice

for deposltlon on behalf of Mr. Stone.

20. Mrs. Gray: Mrs, Gray is an independent dlrector of Duke Energy Corporation. 6lven her
position and responslbillties outslde Duke Energy Corporation, we request that we dlscuss the need for
her deposition after you have taken the deposltlon of Mr. Glenn. Mr. Glenn will be the Company's

witness to explain the prudence of the decision to settle with NEIL. Mr. Glenn was a member of senior
manaEement and led the senior management recommendatlon to settle with NEI[. Mr. Glenn

presented thls recommendation to the Duke Energy Corporatlon Board of Directors and the Duke

Energy Board accepted thls recommendation. Mr. Glenn will provlde you with the informatlon you need

to understand why the Company decided to settle wlth NEIL. Once you have this information we believe

you may determine that you do not need to depose Mrs' Gray.

2:.. Mr.. Browning: Mr. Browning ls an independent director of Duke Energy Corporetlon. Given his

positlon and responsibilities outside Duke Energy Corporation, we request that we dlscuss the need for

his deposltlon after you have taken the deposition of Mr. Glenn. Mr. Glenn will be the Company's

witness to explain the prudence of the decision to settle wlth NEIL. Mr. Glenn was a member of senior

management and led the senior management recommendatlon to settle with NEIL. Mr. Glenn
presented this recommendation to the Duke Energy Corporatlon Board of Directors and the Duke

Energy Board accepted this recommendatlon. Mr" Glenn wlll provlde you with the informatlon you need

to understand why the Company declded to settle wlth NEIL Once you have thls Information we believe

you may determlne that you do not need to depose Mr. Brownlng.



21. Mrs. Moran: Mrs. Moran ls employed by NEIL. We do not have the authorlty to accept service

of a subpoena or notlce for deposltlon on behalf of Mrs. Moran or NEIL.

With the exception of Mr. Rogers, we agree to produce the Company's employees for

deposition that you ldentified In your May 1, 2013 letter and we are ready to discuss the logistics of

these deposltlons once you determlne which deposltlons you actually want to take at thls tlme' We

understand that you are currently pursuing subpoenas for the deposltlons of the identlfled indlvlduals in

your letter who are not Company emptoyees or who have not authorized the Company to accept service

of a deposltion subpoena or notice on thelr behalf. With respect to Mr. Rogers and the Duke Energy

directois identlfied in your letter, we believe lt is more efficient and proper to dlscuss thelr deposltions

after you have taken the depositlon of the Compant's employees, ln particular, Mr. Glenn'

please let me know when you are ready to dlscuss the logistlcs of these depositlons.


