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lower tribunal or court may grant a stay upon appropriate terms. Review of
orders entered by lower tribunals shall be by the court on motion.

Commission Rule 25-22.061(2), F.A.C., Stay Pending Judicial Review, provides the
Commission’s criteria for considering whether to grant a stay:

... [A] party seeking to stay a final or nonfinal order of the Commission pending
judicial review may file a motion with the Commission, which has authority to
grant, modify, or deny such relief. A stay pending review granted pursuant to this
subsection may be conditioned upon the posting of a good and sufficient bond or
corporate undertaking, other conditions relevant to the order being stayed, or both.
In determining whether to grant a stay, the Commission may, among other things,
consider:

(a) Whether the petitioner has demonstrated a likelihood of
success on the merits on appeal;

(b) Whether the petitioner has demonstrated a likelihood of
sustaining irreparable harm if the stay is not granted;

(c) Whether the delay in implementing the order will likely cause
substantial harm or be contrary to the public interest if the stay
is granted.

Analysis

In her Motion for Stay, Ms. Roemmele-Putney has not demonstrated a likelihood of
success on appeal or a likelihood of sustaining irreparable harm. Ms. Roemmele-Putney does
not address these issues in her motion to stay, other than to say she will be prejudiced if the stay
is not granted. Staff’s review of these questions, however, indicates that Ms. Roemmele-
Putney’s Petition for Expedited Review of Non-Final Action denying her intervention has very
little, if any, likelihood of success before the Court, and she will not be irreparably harmed
because she will have an adequate remedy on appeal when the case is finished.

This is the primary principle governing judicial consideration of nonfinal agency action:
whether or not the petitioner would have an adequate remedy on appeal of the final agency
action. Section 120.68(1), F.S. clearly articulates this principle: ‘

A party who is adversely affected by final agency action is entitled to
judicial review. A preliminary, procedural, or intermediate order of the agency or
of an administrative law judge of the Division of Administrative Hearings is
immediately reviewable if review of the final action would not provide an
adequate remedy.

Procedural orders denying intervention are properly reviewable by appeal of the final agency
action, not before. Charter Medical-Jacksonville, Inc. v, Community Psychiatric Centers of
Florida, Inc., and Department of Health and Rehabilitative Services, 482 So. 2d 437 (Fla. 1st
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