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ATTORNEYS FOR COGENT COMMUNICATIONS, INC.

UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
IN RE: §
UPH HOLDINGS, INC. § CASE NO. 13-10570
PAC-WEST TELECOMM, INC. § CASE NO. 13-10571
TEX-LINK COMMUNICATIONS, INC. § CASE NO. 13-10572
UNIPOINT HOLDINGS, INC. § CASE NO. 13-10573
UNIPOINT ENHANCED SERVICES, § CASE NO. 13-10574 - -
INC. § < [
UNIPOINT SERVICES, INC. § CASE NO. 13-10575 S & 9
NWIRE, LLC § CASE NO. 13-10576 e ST
PEERING PARTNERS § CASE NO. 13-10577 M= ™
COMMUNICATIONS, LLC § I O
§ s T
DEBTORS. § CHAPTER 11 S BT
§ D ‘:)
EIN: 45-1144038; 68-0383568; 74- §
2729541; 20-3399903; 74-3023729; 38-  §
3659257; 37-1441383; 27-2200110; 27- §
4254637 §
§
6500 RIVER PL. BLVD., BLDG. 2,#200 § JOINTLY ADMINISTERED UNDER
AUSTIN, TEXAS 78730 § CASE NO. 13-10570

OBJECTION OF COGENT COMMUNICATIONS, INC. TO DEBTORS’ NOTICE OF
CURE AMOUNTS AND ASSUMPTION AND/OR ASSIGNMENT OF EXECUTORY
CONTRACTS

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:
COME NOW, Cogent Communications, Inc. (“Cogenf”), and files this, its Objection of

Cogent Communications, Inc. to Debtors’ Notice of Cure Amounts and Assumption and/or
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Assignment of Executory Contracts (“Objection”) and in support thereof, would show the Court the
following:
I. PROCEDURAL BACKGROUND

1. On March 28, 2013 (the “Petition Date’”), UPH Holdings, Inc., (“UPH”), Pac-West
Telecomm, Inc., (“Pac-West”), Tex-Link Communications, Inc., (“Tex-Link™), UniPoint Holdings,
Inc. (“UniPoint Holdings”), UniPoint Enhanced Services, Inc. (“UniPoint Enhanced Services”),
UniPoint Services, Inc., (“UniPoint Services), nWire, LLC (“nWire”), and Peering Partners
Communications, LLC (“Peering Partners”) (one, some or all of the foregoing debtors, as the case
may be, are, hereinafter, the “Debtors™), filed voluntary petitions for relief under Chapter 11 of Title
11 of the United States Code (the “Bankruptcy Code”) pursuant to which the Debtors have remained
debtors-in-possession of their assets’.

II. FACTUAL BACKGROUND

2. Prior to the Petition Date, UniPoint Enhanced Services and/or UniPoint Services,
individually and/or collectively, as the case may be, entered into one or more network service
agreements and/or customer subscriber agreements (individually and/or collectively, as the case may
be, “Network Service Agreements’) pursuant to which Cogent provided UniPoint point-to-point and
dedicated internet access services to UniPoint in locations across the country. A true and correct copy
of at least one of the Network Service Agreements (and/or its “Terms & Conditions™) is attached
hereto as Exhibit “A” and is incorporated herein by reference for all purposes.

3. In addition, prior to the Petition Date, Pac-West and Cogent entered into one or more
Cblocation and Dedicated Internet Access agreements (“Colocation Agreements’) pursuant to which

Cogent provided cage colocation space and power to Pac-West in Oakland, California. A true and
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correct copy of at least one of the Colocation Agreements is attached hereto as Exhibit “B” and is
incorporated herein by reference for all purposes (the Network Service Agreements and the
Colocation Agreements are hereinafter collectively referred to as the “Agreements™).

4. Prior to the Petition Date, the Debtor defaulted on their payment obligations under
one, some or all of the Agreements.

5. Section 4.4 of the Network Services Terms & Conditions North America provides in
-pertinent part as follows:

4.4. If Customer defaults in any of its payment obligations under the (subject
agreement), Customer agrees to pay COGENT’s reasonable expenses, including but
not limited to legal and collection agency fees, incurred by COGENT in enforcing its
rights.

6. Subsequent to the Petition Date, and specifically on or about April 18, 2013, the
Debtors filed their Schedules of Assets and Liabilities (“Schedules) and Statement of Financial
Affairs in certain of the above styled cases [see D.E.109 in UPH Case No. # 13-10570, D.E. 10 in
Unipoint Holdings Case No. 13-10573 and D.E. 9 in Unipoint Enhanced Case No. 13-10574]. In
each Schedule “F”, Cogent was listed as an unsecured “trade debt” creditor in the amount of
$326,886.00. A true and correct copy of one Schedule F page is attached hereto as Exhibit “C” and
incorporated herein by reference for all purposes.

7. In addition, Schedule G of the Schedules filed in Unipoint Holdings Case No. 13-
10573, which purports to list all of the Debtor’s(s’) executory contracts and unexpired leases,
included “Network Services and Terms” with “Cogent” for “Bandwith... executed ... 12/22/2005”

as the Debtors’ unexpired executory contracts with Cogent.

8. On or about April 18,2013, the Debtors filed their Second Omnibus Motion for Order

! Subsequent to the Petition Date, the Court entered an order requiring the bankruptcy cases of the Debtors to be jointly administered under UPH Case
No. 13-10570.
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Approving the Rejection of Unexpired Contracts & Leases Nunc Pro Tunc to Petition Date [D.E.
105] (“Second Omnibus Rejection Motion™), pertinent portions of which are attached hereto as
Exhibit “D” and incorporated herein by reference for all purposes.

9. Pursuant to the Second Omnibus Motion, the Court entered an order on May 15,2013
[D.E. 185] (the “Second Omnibus Rejection Order”), allowing the Debtor to reject certain
“unexpired contracts and leases” with Cogent and/or related circuits expressly identified in Exhibit
“A” to the Second Omnibus Rejection Motion as follows:

(@)  Fiber Port/1-26891300;

(b) VLAN/1-26891562;

(c) VLAN/1-26891573;

(d)  VLAN/1-59075838;

(¢) VLAN/1-35232953;

® VLAN/1-26891716;

(8 VLAN/1-26891738;

(h) VLAN/1-26891727;

) Fiber Port/Orlando/ Order: 1-21730341;
() Fiber Port/Dallas/ Order: 1-25882951; and
(k)  Fiber Port/St. Louis/ Order: 1-25889206.

10.  On or about June 20, 2013, the Debtors filed their Motion for Entry of Orders (I)
Approving Procedures and Providing Certain Protections and (II) Authorizing the (A) Sale of
Substantially all the Debtors’ Assets, (B) the Payment of the Net Proceeds of Sale to Hercules
Technology II. L.P., and (C) the Assumption and Assignment of Certain Executory Contracts and
Unexpired Leases [D.E.255].

11. On or about June 28, 2013, the Court entered that certain Order Granting Debtors’

Motion for Entry of Orders (I) Approving Procedures and Providing Certain Protections and (II)
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Authorizing the (A) Sale of Substantially all the Debtors’ Assets, (B) the Payment of the Net
Proceeds of Sale to Hercules Technology II. L.P., and (C) the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases [D.E. 280] (“Sale Procedures Order”).

12.  Pursuant to the Sale Procedures Order, the Debtors were authorized to, inter alia,
conduct an auction sale (“Auction Sale) of substantially all of their assets (“Assets”), including, their
rights in various unexpired leases and executory contracts (collectively, the “Executory Contracts™), free
and clear of all claims, encumbrances, interests, per the auction bid process described in the Sale
Procedures Order.

13. Inconnection with the Auction Sale, the Sale Procedures Order and/or that certain Order
Establishing Cure Procedures and Deadlines [D.E. 281] (“Cure Procedures Order”) required the Debtors
to prepare and/or serve “a schedules (sic) of proposed cure amounts (the “Cure Amounts™) for any
contract the Debtors anticipate the ultimate purchaser may assume (per a sale approved by the bankruptcy
court).” See Cure Procedures Order, p.2. The Sale Procedures Order further provided that any objection
anon-debtor co-party listed in the Cure Notice had to the proposed cure amount was due to be filed on or
before “5:00 p.m. prevailing Central Time on July 15, 2013.” See Sale Procedures Order, p.2.

14.  Onor about July 3, 2013, the Debtors filed and/or served, and Cogent subsequently
received, a Notice of Cure Amounts and Deadline for Objection to Cure Amounts [D.E. 293] (“Cure
Notice”) which listed several Agreements with Cogent subject to assumption and/or assignment by
the Debtors, -- to-wit:

(a) a “Service Level Agreement (no date)”;

(b) eleven (11) different “Customer Subscriber Agreements,” dated various dates between
March 10, 2002, and November 17, 2004 (with one exception which did not list a date);

(c) a “Network Service Addendum-Colo North America, dated April 30, 2008”; and

(d) a “Colocation Services Agreement dated April 30, 2008

OBJECTION OF COGENT COMMUNICATIONS, INC. TO DEBTORS’ NOTICE OF CURE AMOUNTS AND ASSUMPTION
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(collectively, the “Proposed Cogent Assumption Contracts”). Interestingly, the cure amount for all
Proposed Cogent Assumption Contracts listed in the Cure Notice was “0”.

15. On or about July 9, 2013, the Debtors filed their Fifth Omnibus Motion for Order
Approving the Rejection of Unexpired Contracts & Leases Nunc Pro Tunc to Petition Date [D.E.
105] (“Fifth Omnibus Rejection Motion™), pertinent portions of which are attached hereto as Exhibit
“E” and incorporated herein by reference for all purposes.

16.  Pursuantto the Fifth Omnibus Rejection Motion, the Debtors sought to reject certain
“unexpired contracts and leases” identified in Exhibit “A” to the Fifth Omnibus Rejection Motion,

i.e., the following expressly denoted “circuits”:

@ UNIPOINT90001 1-25882951;
()  UNIPOINT90001 1-59076003;
(c) UNIPOINT90001 1-59075955;
(d  UNIPOINT90001 1-35233021;
© UNIPOINT90001 1-26891551;
® UNIPOINT90001 1-26891639;
(28 UNIPOINT90001 1-26891595; and
(h)  UNIPOINT90001 1-51972367.

III. RESPONSE
17.  Cogent repeats, restates, reiterates and realleges paragraphs 1 through 16 hereinabove
as though set forth at length herein.
18. 11 U.S.C. §365 provides in pertinent part as follows:
(b)(1) If there has been a default in an executory contract or unexpired lease of the
debtor, the trustee may not assume such contract or lease unless, at the time of assumption
of such contract or lease, the trustee -
(A) cures, or provides adequate assurance that the trustee will promptly cure, such

default ...and pecuniary losses resulting from such default shall be compensated in
accordance with the provisions of this paragraph;
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(B) compensates, or provides adequate assurance that the trustee will promptly
compensate, a party other than the debtor to such contract or lease, for any actual
pecuniary loss to such party resulting from such default; and

(C) provides adequate assurance of future performance under such contract or lease.

19.  Cogentobjects to the assumption and/orassignment of any portion of the Agreements
to the extent the Debtors have failed to satisfy, inter alia, Section 365 (b) (1), which requires the
Debtors to not only cure all monetary and non-monetary defaults under same, but also provide, inter
alia, adequate assurance of future performance of the obligations due Cogent under said Agreements
as well as compensate Cogent for its pecuniary loss relating to same.

20.  Cogent specifically asserts that not only does the Cure Notice substantially understate
the “Cure Amount” required to cure all defaults under the Agreements, same is irreconcilable with
the Debtors own records, i.e., Schedule F?and impossible to coordinate with the specific accounts,
services and/or circuits subject to the Agreements’. Atpresent, the actual “Cure Amount” Cogent has
calculated totals no less than $641,098.12 in prepetition amounts due pursuant to the Colocation
Agreements, $109,376.78 due pursuant to the Network Services Agreements, and $12,500.00 for
attorneys fees and costs, as evidenced in part by the invoices attached hereto as Exhibit “F” and
incorporated herein by reference for all purposes, for a total of $762,974.90.

21.  As adequate assurance of future performance, the Debtors and/or the successful
bidder should be required to post a bond or security deposit equal to no less than one month of
anticipated billings under the Agreements.

22.  Cogent reserves the right to amend, revise and/or supplement this Objection at any

time prior to the closing on any assumption and/or assignment of the Agreements pursuantto Section

2The Cure Notice, interestingly enough, listed the cure amount as “0” notwithstanding the fact and that Schedwle F filed in no less than three of the above styled cases listed
Cogent as having an unsecured claim of $326,886.00.

OBJECTION OF COGENT COMMUNICATIONS, INC. TO DEBTORS’ NOTICE OF CURE AMOUNTS AND ASSUMPTION
AND/OR ASSIGNMENT OF EXECUTORY CONTRACTS PAGE 7



13-10570-tmd Doc#349 Filed 07/15/13 Entered 07/15/13 16:52:11 Main Document Pg 8 of
51

365 of the Bankruptcy Code and/or the Auction Sale.

WHEREFORE ALL PREMISES CONSIDERED, Cogent requests that the cure
amount for the Agreements (constituting Executory Contracts) be deemed to be no less than the
amounts set forth above totaling $762,974.90, the assumption and/or assignment of the Agreements
be denied assignment compliance by the Debtors with 11 U.S.C. §365, and that the Court afford
Cogent such other and further relief as to which it may show itself to be justly entitled.

Respectfully submitted,

SCHEEF & STONE, L.L.P.

By: /s/ Peter C. Lewis

KELLY M. CRAWFORD

Texas State Bar No 05030700
PETER C. LEWIS

Texas State Bar No. 12302100
500 N. Akard, 27" Floor

Dallas, Texas 75201

Telephone: (214) 706-4241
Telecopier: (214) 706-4242
kelly.crawford@solidcounsel.com

peter.lewis@solidcounsel.com

ATTORNEYS FOR COGENT
COMMUNICATIONS, INC.

3 Cogent specifically asserts that the Debtors should be required to revise the Cure Notice so that the level of specificity regarding the Executory Coatracts set fortb therein is
equivalent to, at aninimwn, that utilized by Debtors in the Second Onmibus Rejection Motion and/or Fifth Ommmbus Rejection Motion, thereby affording Cogent a reasonable
ability to more accurately determine the actual cure amount due Cogent with respect to the Agreements.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Objection of
Cogent Communications, Inc. to Debtors’ Notice of Cure Amounts and Deadline for Objection to
Cure Amounts was served by first-class mail, postage prepaid, telecopy, certified mail, retun receipt
requested and/or by electronic notification to the persons and/or entities registered with CM/ECF on

this the 15® day of July, 2013.

/s/ Peter C. Lewis
PETER C. LEWIS

OBJECTION OF COGENT COMMUNICATIONS, INC. TO DEBTORS’ NOTICE OF CURE AMOUNTS AND ASSUMPTION
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Steve Hubbard / RBC
202 US Route One, Suite 206
Falmouth, ME 04105

One Communications/Earthlink
5 Wall Street
Burlington, MA 01803

America OnLine
22000 AOL Way
Dulles, VA 20166

Telesense

Cabs Department

P.O. Box 364300

Las Vegas, NV 89133-6430

Cox Communications
1550 W. Deer Valley Rd.
Phoenix AZ 85027

CenturyLink
P.O. Box 2961
Phoenix, AZ 85062-2961

Frontier
P.O.Box 92713
Rochester, NY 14692-0000

Samsara

1250 S Capital of Texas
Highway

Bldg 2-235

West Lake Hills, TX 78746

Telus Corporation

215 Slater Street

Ottawa, Ontario, K1P 5N5
CANADA

Bandwidth.Com, Inc.
75 Remittance Drive, Suite 6647
Chicago, IL. 60675

Cogent Communications
P.O. Box 791087
Baltimore, MD 21279-1087
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La Arcata Development Limited
ATTN: ACCOUNTS RECEIVABLE
c/o NAI Reco Partners

1826 N. Loop 1604 W, #250
San Antonio, TX 78248

Alpheus Communication
Attm: SVP — Contract
Administration

1301 Fannin, 20th Floor
Houston, TX 77002

Pac Bell
P.O. Box 166490
Atlanta, GA 30321-0649

Genband, Inc.
ATTN: Eric Hinton
2801 Network Blvd
Suite 300

Frisco, TX 75034

Grande Communications
Network

Dept 1204

P.O. Box 121204
Dallas, TX 75312-1204

Hines REIT One Wilshire, LP
Attn: Kevin Mclnerny

624 S. Grand Avenue

Suite 2435

Los Angeles, CA 90017

ArentFox LLP
1050 Connecticut Ave. N.W.
Washington, DC 20036-5339

FPL FiberNet LLC
TJ412-01-0-R

ATTN: FISCAL SERVICES
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Stuart Komrower
Ilana Volkov

COLE, SCHOTZ, MEISEL, FORMAN
& LEONARD, P.A. '

25 Main Street

Hackensack, New Jersey 07601

United States Attorney
816 Congress Avenue, Suite 1000
Austin, TX 78701

Pilot Communications
P.O. Box 77766
Stockton, CA 95267-1066

Valerie Wenger

US Trustee

903 San Jacinto Blvd., room 230
Austin, Texas 78701

United States Attorney General
Department of Justice

950 Pennsylvania Avenue NW
Washington, DC 20530

Arthur A. Stewart

William A. Frazell

Assistant Attorneys General
Banknuptcy & Collections Division
P.O. Box 12548

Austin, Texas 78711-2548

Internal Revenue Service
P. O. Box 7346
Philadelphia, PA 19101-7346

Texas Comptroller of Public Accounts
Revenue Accounting Division —
Bankruptcy Section

P.O. Box 13528

Austin, TX 78711
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Texas Workforce Commission
TEC Building - Bankruptcy
101 East 15th Street
Austin, TX 78778

James Ruiz

Andrew J. Schumaker
Winstead P.C.

401 Congress Avenue
Suite 2100

Austin, Texas 78701

UPH Holdings, Inc./Pac-West
Telecomm, Inc./Tex- Link
Communications, Inc./UniPoint
Holdings, Inc. UniPoint Enhanced
Services, Inc./UniPoint Services,
Inc./nWire, LLC

Peering Partners Communications,
Inc.

6500 River Place Blvd., Bldg. 2,
Suite 200

Austin, Texas 78730

A. Kenneth Hennesay
ALLEN MATKINS

1900 Main Street, 5t Floor
Irvine, CA 92614-7321

Elizabeth Weller
LINEBARGER GOGGAN
BLAIR & SAMPSON,LLP
2323 Bryan Street, Suite 1600
Dallas, TX 75201

Hercules Technology I, LP
31 St. James Avenue,

Suite 790

Boston, MA 02116

Melissa A. Haselden
HOOVER SLOVACEK LLP
5847 San Felipe, Suite 2200
Houston, Texas 77057

James V. Hoeftner
GRAVES, DOUGHERTY,
HEARON MOODY, P.C.
401 Congress Avenue,
Suite 2200

Austin, Texas 78701

Hercules Technology Growth
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Capital, Inc.,

31 St. James Avenue,
Suite 790

Boston, MA 02116

Jason S. Brookner
LOOPER REED &
MCGRAW P.C.

1601 Elm Street, Suite 4600
Dallas, TX 75201

Kurt F. Gwynne

Reed Smith

1201 N Market Street, Suite
1500

Wilmington, DE 19801

Mitchell W. Katz

1801 California Street, 9th
Floor

Denver, CO 80202

David F. Brown

Ewell, Bickham, & Brown
LLP

111 Congress Avenue, Suite
400

Austin, Texas 78701

Linda Boyle, Esq.

tw telecom inc.

10475 Park Meadows Drive,
# 400

Littleton, CO 80124

Timothy Bortz

Commonwealth of Pennsylvania
Dept. of Labor and Industry
Reading Bankruptcy &
Compliance Unit

625 Cherry Street, Room 203
Reading, PA 19602-1152

John Dillman

Attorney in Charge for Taxing
Authority Linebarger Goggan Blair
& Sampson, LLP PO Box 3064
Houston, Texas 77253-3064

JosephR. Dunn

Mintz Levin Cohn Ferris Glovsky
and Popeo, PC

3580 Carmnel Mountain Rd., Suite
300

San Diego, CA 92130

Philip G. Eisenberg W.
Steven Bryant Locke Lord
LLP

600 Travis Street, Suite 2800
Houston, Texas 77702

IBM Corporation Bankruptcy
Coordinator Roger Laviolette
275 Viger East, Suite 400
Montreal, QC H2X 3R7
Canada

Kate P. Foley

Christine E. Devine

Mirick O’Connell, DeMallie &
Lougee

1800 West Park Drive, Suite 400
Westborough, MA 01581

Craig A. Wolfe, Esq.

Kelley Drye & Warren LLP
101 Park Avenue

New York, New York 10178

Richard E. Mikels

Mintz Levin Cohn Ferris
Glovsky and Popeo, PC
One Financial Center
Boston, MA 02111

Kay D. Brock

Travis County Attorney’s
Office

PO Box 1748

Austin, Texas 78767-1748

Dun & Bradstreet

¢/o Ronald Rowland

307 International Circle, Ste 270
Hunt Valley, MD 21030

Courtney Harris

Aldine ISD

14910 Aldine-Westfield Rd. Houston,
Texas 77032
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David Aelvoet

Linebarger Goggan Blair &
Sampson

711 Navarro Street, Suite 300

Laura Garfinkel

CABS Billing Division
GSAssociates

5400 Laurel Springs Parkway,
Suite 404

Suwanee, GA 30024

BOXER F2, LP

c/o Tracy Fink

720 N Post Oak Blvd., Suite
500

Houston, Texas 77024

Leslie E. Trout

Director of Finance and
Administration

ATER WYNNE LLP
1331 NW Lovejoy Street,
Suite 900

Portland, OR 97209

Stephen W. Lemmon

Sam Chang

Brown McCarroll, LLP

111 Congress Avenue, Suite
1400

Austin, Texas 78701

Charles E. Richardson, HI,
Esq.

Vice President and General
Counsel

Momentum Telecom

2700 Corporate Drive, Suite
200

Birmingham, AL 35242

Darryl S. Laddin

Amall Golden Gregory LLP
171 17th Sweet NW,

Suite 2100

of 51

Atlanta, Georgia 30363-
1031

Frank N. White

Amall Golden Gregory LLP
171 17th Street NW, Suite
2100

Atlanta, Georgia 30363-
1031

Christopher H. Trickey
Brian T. Cummings
Graves, Dougherty, Hearon
& Moody, P.C.

401 Congress Avenue,
Suite 2200

Austin, Texas 78701
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dcﬁ:ﬁlke’l}simt mﬂmwmﬂﬂkﬁﬂdmﬁw mhwmm&mammmmmm

&Mﬂ&m

Duisgorieror its. fepf dsoutative sy Tpopéraie with COGE NT in théristall iom py oS, whichi fnchdey & coyiral conigled ClrderForw containbng
&m&naﬁmmwmmmmwm%w mices {10 ¢ %Pq Questioiniaiie, 01c.} a8

w&dw@GBNtCmmwmr@mmmﬂwmymﬁm iime mmmm:mmwmamnum

Customer” Witk it aw-aceéss and mecessaty  provide gscort, fr G mﬁﬁr’scnsm profenaivey® icocssary petsontiet io.plafoih | the Hrstalfation wad

mmwdﬁe%mﬁe&smwwsmd’emmmt memmwmmmm mosmfmwym

instalimion, oporations- s resintenance msuwn,s&et priop armapgeoient heforde H pandes, Cusiamet’s Tailute Wy oo0péaie sl
uo&f’gmxkamdmh@mw indbidadin the SEA B mm&s«&mam@mm
mmdmmmmm:hsm mmmummcmrswmw s have tmrestricted
acvess W (e desi building"s phoue tissci(s) or teleco mommicafions room o t the egﬁmumuﬂmmpmws to provide ascis

stojl reloasc Mmmmhmﬁmmma

Fichin o COGENT ol it [fwwmmplmwﬁhdﬁwﬁﬁc{mme COGENT will delives fie Seriioe i & deinaéiiion poist sitmiad
onthe COGENT W@Gﬂffﬂmﬁﬂamm mxm w&mMmmmwMT&
mammwm COGENT Wifl provide § Mﬁmmamwanm
; AOGITD diite ogrete mmmmwwmmmm«m@zuﬁgmwwmmmm
e tho Servic a:a&mﬂionpuﬁ outhe COGENT opnfprient; Unlessodexwrise ag Wﬂnf&mmmmm

MﬂnWymﬁg(“ﬁm—mmmmmcocﬁ NT'sstavitoat the  dicated 8 LI Oostomer sind COGENT sigroe it
| COGENT shislh provigé sush Crisg-Conatict. iiert mmmwi&m&mﬁwksmasshmﬂhmfmw tbe Service,
mmMmmeéemm
2 orate bntidihe KW%MpmwﬁnmeNMCmmﬁwmmda demireatioh
msmnmmmwummammm COGENT wilt provids; mﬂm&mmwmm
m&gmmwmm&dmmm

gt N, oy Location mmmmm wmmhmowaspmm&aahmm 10
hmmmuceﬁmmwéfm As Sach; M&mmﬁﬂﬂéﬁﬂwwﬁa@sﬁfmmm ﬁmﬁsmmw
mexmﬁwggmm ﬁgm?mmﬁwmmzmﬂfM' ch
SusumeEs o Sorvios W““; estsbiished decancatinn P, sy (MPOE). buildihg hpnsing the Customer
Servise whert it Cossomer sy Joval mm&m&cmnﬁwmmﬁé&mmam varwgghibe privision oF of

detesinitied by Hoocet suesss provider £ bg nevessary to grevids s Seavice, COGENT will | n0fify Csttmes, of any additions] son-sevoning chasges, Sani, 55
sooit a5 practiepblé.after COGENT. iy nottiied by the Tosl ot pe wd&dﬁeammofmm Frofn fiwke so-time; C’mmﬁxmywi&,ma
Guisgosicy whiry. akxeip mdgteary estimatés:for” e Sxrension o Fthe, demareatipr posit t.o the Costoms wr E opition slong with the ihitia) Orer Pomy, These
sstisned Gosts msy be based on mm«auwmm&mmmﬁnymwhm& extend e savics; hithe
avent acma costs exeedd the budgesary cofas, Gagent wifl notifixihe Customer o5-otifiied abbva.

~ Dnaddition, thé changes snd the Tervy'sct Sorth fnthé Order Fiimy for'the Servich assit iros:thiat suiedi Setvice can Ue provisioned by COGENT ﬁw@t{wlawl

mmnm&cmmemua}fmmmr I fhevent cmsmwmmm&m b
looal ecoess provider.or tie scicctod Tocal Aodess Fovider pgilises am:gwwsﬁwu Terin thin that see fori A the Qrider Form, C

mmmw@mmmmummwmma&m uonﬁrdnmmumwmg
Wmmgmm rgggmdlﬂ?mmmm“nqwm&mst mmmummiﬂg
gmggmmwm v e (53 mﬁthwﬂ?qmmﬁC%m@smmﬂm witlin fod five (5) bnsiness
period, such changos will be. deemed miocied. evens Customer relesty the shanges (wietffec nﬁnmvdy theorigh ibe cxpiration
ﬁ\fc mw«&mmmmﬁmm&mmwwwmhm ol mceﬂ%mwiumbgo:
Ascaptedd aad agreed to:

COGENT COMMUNICATIONS

BY.

Titie!;
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Colocation &
C O g e n t Dedicatod‘::am:(moess Cogent Commusnications | Inc.
CONHUNICATIONS 1016 3t Strest
htic:)l Jr:ter: & Customer Order Form Washington, OC 20007
North America
www.cogenico.com
Customer and Order Information .
Em«omm I Actess /18P (CLEC) _J l@lcmrc;[ No | NA J
[orcer Type | New h_—_l {Agent Deal piame) [ No | o~ ]
{Legacy orser Numbarts)| ’ ' ’ ]
Service Information _
1 | outetcumeney | use | uspoes |
Product iema Initial Term '""‘g“ Morthly Fos
2O Se T Months | USD USD
1-1q8{ U3 Siandid (19%590) P NA 8,200
1-hQasl U Standard (AC 110V/20A) 2 NA Stu Adiercay
. A . AEnd{Ordor #) | Z-End (OrdeciTelca Damarc) |

Dedicatod intemet Access - Service Parameters

IW ' ' Burst Fee | Instaliation
_Order ccgu;: Serv COR Rilkng § Initie Teemn (e Mt 'i Feo Base Monthly Fee|
M rd r i) - ».:1.*“?

Deseription Comments
e P Redm«mfe?«s::orainmmzw
One 350 & one 200 Amp feed to panels
ACUPS Faeds U2 U8 n customer Sulles
Bilting Options : 5§ As described in Product Rider
UPS Power As duscribed In Product Rider
Total Fees
Total Foes including

Options
 (Voke: Burst Monthey Faes. 2y b cherped In sodiion 5 defined in e attached 10t Rider)

Caolo DIA Order Form V2-2

Cox.e % Canvmsice b Cordtientnl

Poga 14
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of 51
c O g e n Colocation & Cugenl Canunicatiam , inc.
COMMUNICATIONS Dedicated Intemet Access 1015313t Stest
Washington, DC 20007
m Customer Order Form
North America www.cogentco.com
Customer Service Dellvery information Customer Contracting & Billing information
Company Name PacWest {ol¢com) |company Name PacWest Telecom
Node ID 21028 -1 |Biling Addbess 4210 Caroradd Avénise
Service Address 1624 Frankiin - Sulte / Floor '
1 Floor 2red iot, Soltes 210, 212 anvl 214 Cay, Swie, Provirce Stockion. CA N
[Chty, State, Provinte Qakland CA. Postal Code ] 85204
[Postal Code 94612:72811 N Country j USA
Country USA ] Company Registr. Nr. |
< Service delivery shvays Ikt pacs i Cogert emmccetion Polmd 88 detid 1t tha Tax /VAT ID Nun
Delivery Contact Name. m‘chg g ! Hﬂl !Kﬂ ] Biing Contact Name Wiliam Wardynsid
Telephons 209 G214 3220 Telphane 299263153
Coliphane 209 A 442 | [cetphore 2004015043
Fax Fax
Email - 5 > » Lty Ernail B Opaki@nacust oy
Cogent Contact Information {-am
Location | HatGon, VA (Retantior) | Name Judh A, Feram
Sake | Addess | Y 105 STt S Accomt [ Phone 703450-7678
Office | phone 868-774-8183 ] Emall Fom vy
Fax 703-835-8783 Sales salos@cogantco.com
Service Provisioning sd@cogentco.cam Bifing bifing@rogenico.com
Customer Care apport@agantco.com _-1! Termwaticn tsrms@xcogentco.com
Contract Docunents
The entie Cistomer Subaaber Agreamant (CEA), entered nla Seiwecn (1) e Odwr Forra
g""""ll ':-W hh"::-_:ndd”';w M*& {2) %0 T4 A Coniiars xttached (nizied by Customer)
dl-‘l'lm-.AI;‘: > , (2)'he B2 Metprn P Mleiin intarmetSLA_on_intemet pdf)
m-rm ui. such Serviaes, " .
. o of of mm toes, 19 m'.-amaw-)mwubyw)
amn the docunents end brma that hove been suppfiad to Custunsr k7 {) 21 oter Ridew or Adde ndum aliached (signed by Custome’)
Cogent endthal Cuxbmrey hos mads no changes 10 them.
Notes
POWER Th o { & iofl o bilad) wilh the Addese it
CAGE: WRC s L] s pons g 2500 844 «» St iy 210, 212 3 14 00 Sagond e

P ¥ach mmy e crzxiagy well AC Gutists (e UPS} 1o skamers aice 39 N 1 f prwer charge. To be used onky for kil s, amipteie of cleanicg
Fire Gupamsion nystam, gviacetr, UPS, HYVAC, n‘n-lh-uhdn-byca-q-pmihwh

mmup- k) & rion plyn ' q d atzme for e wh.
g n Pac-W urvices ot s iocation ardwd rurche i cwa 1] W eanvos,
Sigratires
CUSTOMER AGREEMENT: Signature of the Order Form inoi Cusbmers ptance of the antire Ci Subscriber Ag R

For Customer For Copent ; , Inc.
Name /V'vdme/ 53 Hycer ZZ? i&v —
Tale vP qvgrh«hﬂwﬁ/&mi_% Tile

Colo BIA, Order Form V2+2 Coguit Communications Confidental Page3n
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Dele Y/56/08 Oete < /Zo / o< ‘
Signature ey S — — Approval Signature 4/’ /\—"’“

Caolo DIA Order Form V22 Copeat Communications Corfidantal Page 44
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Nawwrk Sarvics Addendam Colo North America (Ver. Ny ember 06) © Cogent Commnnications, foc, 2004
Confidential
NETWORK SERVICES
co m nm.._u:.m:, ADDENDUM - COLO

NORTH AMERICA

This addendum (Addsndum) anwends the CSA cutered intu gﬁglgfﬁogi&m&g Unlexs
otherwiss defioed herein, eapitatized or defined torms in the; CSA thall have th aning in this A dom. In the event of a conflict
ggnl?!-fnﬁﬂsﬂ%%&:-; gguﬂﬂ.—.—r ts Addendun; Thied, the Tarms; and Pourth, the

1. Service. The Tams of this CSA, ex hed, are & ....JQ.Z.-.: dum in regands to Cu s purchase of co-k sarvices
from COGENT.
2. DELIVERY AND SET-UP, Except for COGENT s assistance in identifying the Space and applicable rack(s), Custower, at its own

expense, iz solely responsible for itself, or its third perty sgeats, to a&ﬂ.%ﬁe&r:&!ﬁ&eﬁﬂ_ﬂﬂs?ﬁaiff
Customey is required 1o provide COGENT with at least 24-houur sotice of the expected delfvery and &

3 LICEnse GRANT/ACCESS, Under this Agreemenr, COGENT grants Customes a non-exclusive Yiczme to instafl, openate, psintain and
-ﬂﬂusaoi-!n:rbom?ﬁ! fthe Service Date. COGENT reserves all rights pot specifically granted to Qustomer wnder such Beense,
g?u&uaﬁ???gﬂgg L'S

4 Engsgiagﬁe%si??%sggg
include 38& _x.

luo{&. ulbggag?ig charges. ..- s ives found in i

have access righty suspeaded of leminated, COGENT may & ie—.%gg to the Space if Customer is E.&.

its obligations under the CSA, inchiding i obiligation to pey Service charges when due,  COGENT shall uot provido or guarangee any data

back-up or dsta storage of Castomer’s Equipment or content

5.  PowER, COGENT shull provide Costomer with power if and as specificd on Cussoner’s Order Form, at the rate specified oo the Order
Form. Notwithstending the foregoing, COGENT msy niﬂquﬂvgeﬁaﬂﬁ-&u.dicaﬂiﬁnrﬁu&ewrne:&

the request of Customes, Enﬂi&ciﬂnl.lgﬂ_ L, POwET strip, and/or circuit broaker,

& R Qrloss, Cumtomer shafl at alf thmes befins, dhoung and after the tenn of this Agreement bear the entire risk of locy, damage, or
go«’m;ii!«%imﬂﬂugig!g
7. DROAIEIED UsEs. No food or drink, or hazardous :taterial shall be brought into any COGENT data cooter. Any phols equpment,
?1&3&]%&?.&«5&*:-:55‘3? space can be monitorod cB._.EB..n._ may
el xt ol teoc abidé by DOGENT's Ascoes Policy | located ot B o/l o
HROAU%ACMar.dor) with respect . Egﬁiau.iﬂgig&mﬁismﬂ. séa?g
Pollcy will be offcctive vipon posting a1 webshty seferonced abo ~.
% EMZRGEISCY STIVATIONS, Tn e evens of sn emergcey’y that pr ssub J rizk of 8 scrvice outage, or damages to cquipment &
dooa belonging 10 COGENT, 8 third pasty, the dais coster, or < Exsﬁggsﬁgg@ﬁ.ﬂ .ﬂ:BouDES_.n. .
gﬂ»&&?nﬂgB&SgﬁEL g quip y ¥ 0 respood 1o the emerp
wnd ooly a3 ¥, COGENT may discr Spm :eo .. z&» ion 1o A0l demage. COGENT shatl
vae comimercially veasonable iy w ity © ‘F. or di ing the Equip aad in any case
a_..sndni!nia Smm.._.s._asu?mfa! Ez.ﬁ._w_!.. ged) or ext the Equipment as s00
[ ke given the crosrgracy
9.  RELQCATION QF EOUIPMENT, U Customer requests ies ation of the Equipmaent to another part of the Dats Center outside of customer
ggggggsgi?gsﬂlﬂﬁﬂ.nilg-gﬂognoaz._. isnot

esnsed by Equ-pment relocation requivements. Fathir, should Customer request additional
Sﬂgucu‘onn?uﬂn_lm-.iuﬂ iig ggigiggiﬁgmie&nx%ﬁ?
Jocxied (Le., tho two Spacts 31€ next 10 each other), Custoner may be required to tove Equipment to & diffenent location within the Data
Ceutes, it ﬁggﬂg

1 Emﬂ.—x 13&&_!!—, gﬂ.ai_.!ﬁﬁ-__!uu&.m.—gg& n the Space within ten

n .ru-u_._rnml.&. i u?giéiggigr

cables or rsu:nuen_. P ed, such will bo consid bandoncd, and
E!-ggeﬁ Bn&.a.rou e Eﬁlﬂggiﬂnﬁ&gslﬁ&i e
Service charges. guigﬂrN ding Services in exp of p in the evest of Cusiomer® failure 10 pay an
invoice when das, or followi itwtion for y &mﬂ&&igg;ggﬂﬁnfi
gﬁﬂggééiigﬂvz d in [l or, 21 COGENT's Btaﬁraﬁlng&.rnmaealu
iself, ED}EISEQ?E«E& ges. of Sa._ _.!B.R!EE. tirty (30) da;
period and COGENT has not elested to remove the E COGENT may ise afl rights of ship

nﬁ-nﬁﬁag.ﬂ 1% St., N.W., Wasbington, 15,C., 20007 202.299.4200 4a W.CHEnIte Som o_aqﬂn %
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Network Sovices Addendiim Colo North America (Vor. Nos cmber 06) © Cogent Comsnumications, Inc. 2004
Cardidcntial

1. CoGestHELING HANDS. COGENT provida, on the Gmited basis sex Iorth barein, Helping Hands cvents in tie Hendon and Marim
Del Ry Data Cenier locations. Biclping Hiads cvents arc timnited to (1) power cycling of Cuaruner’s Equipaserg ead (2) backvup tapo rotation.
COGENT will grovids six (5) Feiping Riands ovenss pex akendar meath of no charge.  Any additions] Beiping Rands events in & calendar
month will bo bifled at $100/hour (0 be billed in 30 wivure inzemenn, 6.8, 40 mimtes will be charged ot $100). Customes sgroes tha
mlnmlwbhmhwwhmyﬁm&dmwl—dwmwmmmdm
Mnunmﬂmusmmgﬂmd sny Helping Hnds proces d boamder, e of casse, O
lsmunn@miﬁtnd mﬂnuy\hmofmumm&um%wmmw

oq Cotmes’s Equipaent.  Additar) exdsten @ beyand the scope of Helping Fiands eventy may be perfarmd by COGENT on a
WWWJMWMdWNMMMQWW:DMdMCWW Such edumes will
be-nmmbem-alw advance by Qustoruar and

SUB-JSCRIGE.  Customer shall have o right fo sub-Bemnes the Space caly in acowdan with the tarms of the CSA and this
Addndn.ll’d»ﬂmhvhhbon!&emoﬂhmﬂbawﬂ. In the event Customer sub-ficmnecs &l or 2 postion of the Spaco
(2) Cusmwrory ramins respansibls i COGENT for all of its uhtigations berausder inchading but pol Jimited to all charges and Liabititics arising
udwtﬁﬁ«:ﬁﬁdmmmm-ﬂmmuma ab-ficonen, (b) Customer shall

dlmndu&hmh&nwﬁkmhuﬂh&udmmmqu Cogent’s rights with

mmwwn&&qdm gy sgrecomt between Wm-mumm-n»m

shall By upon of tormimatite «f this Agramnet. Numtlu.mdm, fnpng.muuhbkwmy

lbidmynb-ﬁomuhmyddn.lmw ges (including conmquential d that astome’s wse of the Syace.

Nnnblmdnllhnnmdqad:dngmdmwﬂh&-eqnyabhmu“mh&nady-hnmdh
1ol De O

13 Customar chal) provide proof of in: instafiuti F nm&lundmmmnn:hnnmn
all times during WTmnﬂnuRu!'ledlilw-lw-qw ) periad of the Equip Proof of
{nsurence ehal] be provided by delivery of canificates of innurmsce 0 COGENT showing the following (ypes of jasurance, in the following
minimmun enos, which inroance shall be ismied by camp aias wirnch have s Best’s Key Ratiog of at least A-;

s. Worke's peasation L % vdbkhdhmhwhdndwubym&m

egardicss of whether O is "by"I;wlo"-wta’l_. d cmployer’s
with the limit of $| ruillion per;
b. Octmrence form cammercial pescyal Hahillfy inswance inchrting coverags for poacual injary, badly injury, deah, coutacan!

tiability and broad fonp propaty demag, inclading luss of use of @UPEIYY, cocurring in the comrm® of or in sny way rctard to
Cusinmer's apeyatiars, in the emovat 50t less than $1 -niltion comnbined aingle Emh per oconrence;

e. Stasdard form property laswrance inaaing agunst the pesils of fire, vandalizm, end malicious mivchic! ded uge (all
n1X) covering Equipment loaged in \he Space i an WNoaat vot less thay its fol] replaceend vatm;
d. Professions] fiabiliry 1 (aclufing Mutimedia Errors sad Omissons lmurmacr) including covengs for loswes

atnbutsble lo damags, destmaion, and/or fraxinkx nucJdifiction of efcgunic data; end
e Extess or emdrells Aability coverage with a oo bined single limh of $1 mitfion per ocrure>/2a 10 be excess of (a) and (b).

Mwmhﬂmhahmhlhuhnuhmwumbhhnyhudnpro(mkawdw
laszd by Customer or ity cuployess, savams, sd Irndnding but not Gmited to the Squipmént.  The maimisncs of. ragwres by
Cme-&uuhlmmﬂoaxﬁa}nhWWMAm

COGENT, ot in the case of wurker’s compenSTios ks e, shal) be mmed ag 20 asditional bxsted on the pobciés required sbove. The
momeMMMWBMthhﬂmnﬂlﬂmdhmhmth'luh‘udd noa-

MM‘MWTmRWMJMthaﬁ.WMMMWum
mw)mmmewm Any baasmnce jxricy covering the wmwmmmnmam
40 C

o insraace shall be primary end Finaiog with sy qives §

14. Operating Regmiremuats. The Equipuent imtallod by Castoxner in the Spece (for psposy of thess cracnty, s rack shall be
andd:ullheqummorzowmM!Mmeath%mmuhmn(ummdmmmmumdwmwmnl
service dase):

o  Powcr supply nss shall not cxrexd 100 watts per sqaure %ot of ocvapied Spece; and
e Roor loed thall pot excecd 25 pounds per square K ot of occupied Space.

Accepled and agreed Lo:
cummmuz/%;’;%” WWW

By Mltli‘i‘el E.Ww By: d
Titee VP Frgcieeconin }fl{ kwaet gof 1&7_'/ ceo, Py
oue___ Y/50/0p Dus: s;/zv,/os/

Page20of2
Cogou Camawmications, boc. 1015 31% SL, N.W., Washingtor, $).C., 20007 202.295 4200 w\% W copoEn. D Cndamr {ljﬁ-
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Nawwrk Savwes Addendum North America (Ver. Oct. 04, © Cogent Comannicanons, inc. 2004
Canfideruin)
NETWORK SERVICES
cogent A
COMMENICATIONS DDENDUM
NORTH AMERICA
MMMMMMNMhoWMdmhMWuMdm Unlesy
otherwio defined horcin, cepitakand of defined toring in (e € SA bave the saroe in this Addemd Intbe ! a conffict b
mhwmnummum mh\mmmmmmmmdmmu
Customer and COGFNT acknowicdgs Mmsa!amgmumhmkﬁam with this CSA (the

“Lzsr”). hmmmsm" Operativg Charges unida the Lease @ increased st any mmle.cw-
wanthly recrring chargss for the Muufmmmmpmﬂumwhmofomm
increass in COGENTs base rend end Operating Churges and (1) the MRC for the Setvice in effixt inmeafiatdly prior 1o the increase.
“Openting Charges™ shall mean all outy éand Txpenses chupad 1o COGENT by tho lndlond under the Leass other than base rent.  The
iocrzage in the MRC shall zpply 10 the cage mace ia Sufter 210, 212 and 214 1 e Sovice Location ind the increase in the MRC shall bs
dfmmn&emeﬁuuﬁ:mﬁyu;@ﬁithbmmmwm@m CDGENT ¢hah) ecify
Customer of such increxsn through an updated @voico with .he incraased MRC. In the cvent COGENT i4 soqairad by its kandlord for the
Sml.wnbnwmhmmnymmwmmraﬁgmmmmmhbpwma
such Gus-4p payment.

Power chrges for the Savices shall be caicutwted based on ¢ OGENT ¢ good-(eith extimate of Coxmmner’s kilowant boor usage each roomth
(which estimate shell inchuds power aributable to the HVAC systzva at the Sovice Locatian). The emoum charged % Costizuer cach roouth
(ummﬂhwwmwhbalMWB,PG&E(M‘JMMM)M:MN
oumeiziar of whivh is COGENT™S pood faith estirmats of the manber of kilowat bours wsed by Customer 80d the dnaminator of which is the
fotal cober of ilowart bowy showa on the PGRE bill, The pmwmﬁudldumulmhxumd@ym&m&mcm“
moiber COGENT shall be includad in O °s wags for such manth, C\nmmwf‘ will pay an add&itiansl
amamt cach month equal to 15% of itx electricity chargs: in respect of the grooalar ead UPS.  If agy tax is iraposed upon COGENT's reveipts
{rom the sale or resale of ekxmical enargy to Costomey by amy federal, stals, city or loca) suthority, the pro-rata share of auch tax allocuble ro
the dectrical enaygy sarvice received by Customer shall be passed oo 1o 20d paid by Castomer if and 1o the extent pamitted by law, COGENT
will use commercially reasanablc effarts 10 restoe power (0 Fac-West in the evend of an outage end to repair HVAC aquipoent or other
cammas equipman in the event of equipment matfunction

-coepted and sgreed Voo

CHISTOMER: % L COGENT MW
py_ Michiael 8 Hyw ﬁiv

By
Tide _ '-’f) gy yeeves oMb K OGRS Title CEo
_-ﬂéb(i@’ . —_ Date S’/E!oi’
aisy - Ome
Pagelof

COGENT:
Cogem Canmamenienr, Ioc. 1015 31* S, N.W., Washington 1), 20007 2022954200 4o SRRCE.Ln Customer: 1A= _
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B6F (OfBcial Form 6F) (12/07) - Cont. of 72
Inre _UPH Holdings, Inc. Case No 4310570

Debtor(s)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
(Continustion Sheet)

Husband, \Viﬁ.loint, or Commmity

DATE CLAIM WAS
INCURRED AND
CONSIDERATION FOR
CLAM.

IF CLAIM IS SUBJECT TO
SETOFF, SO STATE.

CREDITOR'S NAME,
MAILING ADDRESS
INCLUDING ZIP CODE,
AND ACCOUNT NUMBER
(See Instructions above.)

AMOUNT OF
CLAM

"OHEmMUON
a-gx
Hzmoz~-2z00O
UmH»O~CO=r2ZC
om-Hcwe—0

ACCOUNT NO.

CENTURYLINK Trade debt
PO BOX 2961

PHOENIX, AZ 85062-2961

>2Z

392,775.00

ACCOUNT NO.

CHARLES R. SIMPSON Trade debt
6900 MEADOW CREEK
NORTH RICHLAND HILLS, TX

76180

>z

16,667.00

ACCOUNT NO.

CHUBB FIRE & SECURITY, INC Trade debt
P.O. BOX 749757

LOS ANGELES, CA 90074-9757

>2Z

16,682.90

ACCOUNTNO.

COGENT COMMUNICATIONS Trade debt
PO BOX 791087

BALTIMORE, MD 21279-1087

>

326,886.00

ACCOUNT NO.

COMP-UTILITY CORPORATION Trade debt
7720 WALDON DRIVE

AUSTIN, TX 78750

>

ACCOUNT NO.

COMPASS GLOBAL Trade debt
7720 WALDON DRIVE

AUSTIN, TX 78760

>

471.23

Sheet 7 of 23 total sheets in Schedule of Creditors
Holding Uasecured Nonpriority Claims

Software Copyright (c) 1996-2009 CCH INCORPORATED - www.bestcase.com
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

IN RE: 8
UPH HOLDINGS, INC. § CASE NO. 13-10570
PAC-WEST TELECOMM, INC. § CASE NO. 13-10571
TEX-LINK COMMUNICATIONS,INC. § CASE NO. 13-10572
UNIPOINT HOLDINGS, INC. § CASE NO. 13-10573
UNIPOINT ENHANCED SERVICES, § CASE NO. 13-10574
INC. §
UNIPOINT SERVICES, INC. § CASENO. 13-10575
NWIRE, LLC § CASE NO. 13-10576
PEERING PARTNERS § CASENO. 13-10577
COMMUNICATIONS, LLC §

§

DEBTORS. § CHAPTERI11

§
EIN: 45-1144038; 68-0383568; 74- §
2729541; 20~3399903; 74-3023729; 38- §
3659257; 37-1441383; 27-2200110; 27- §
4254637 §

§
6500 RIVER PL.BLVD.,BLDG. 2,#200 § JOINTLY ADMINISTERED UNDER
AUSTIN, TEXAS 78730 § CASE NO. 13-10570

DEBTORS’ SECOND OMNIBUS MOTION FOR ORDER APPROVING REJECTION
OF UNEXPIRED CONTRACTS AND LEASES NUNC PRO TUNC TO PETITION DATE

TO THE UNITED STATES BANKRUPTCY JUDGE:
PARTIES RECEIVING THIS OMNIBUS MOTION
SHOULD LOCATE THEIR NAMES AND THEIR

CONTRACTS OR LEASES AND OTHER AGREEMENTS
IN THE ATTACHED EXHIBIT A.

COMES NOW UPH Holdings, Inc., (“UPH”), Pac-West Telecom, Inc., (“Pac-West”),
Tex-Link Communications, Inc. (“Tex-Link”), UniPoint Holdings, Inc. (“UniPoint Holdings”),

- UniPoint Enhanced Services, Inc. (“UniPoint Enhanced”), UniPoint Services, Inc., (“UniPoint”),
nWire, LLC (“nWire”); and Peering Partners Communications, LLLC (“Peering Partners”)
(collectively the “Debtors”), and debtors-in-possession in the above-captioned Chapter 11 cases

and file this their Second Omnibus Motion for Order Approving the Rejection of Unexpired
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Contracts & Leases Nunc Pro Tunc to Petition Date (defined herein) (the “Motion”) pursuant to
11 US.C. § 365(a) and Rule 6006 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy
Rules”). A hearing will be held on the Motion before the Honorable Tony M. Davis, United
States Bankruptcy Judge, United States Bankruptcy Court for the Western District of Texas,
Austin Division, on May 9, 2013, at 1:30 p.m. (CT). Any objections or responses to the relief
requested herein should be filed on or before May 2, 2013 with the Bankruptcy Court.

In support of the Motion, the Debtors would show:

I. JURISDICTION AND VENUE
1. This Court has jurisdiction over the subject matter of the Motion pursuant to 28 U.S.C.

§§ 157 and 1334. Consideration of this Motion is a core proceading under 28 U.S.C. §§ 157(b)(2)(A)
and (O). The relief requested in this Motion is sought pursuant to 11 U.S.C. § 365(a).

HO. FACTUAL BACKGROUND
2. On March 28, 2013 (the “Petition Date’), the Debtors filed voluntary petitions for relief

under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). The Debtors continue
in possession of their property and management of its business as debtors-in-possession pursuant to
Bankruptcy Code §§ 1107 and 1108.

3. A descnption of the background of the Debtors and the events leading up to the filing
of the voluntary petitions by the Debtors, is provided in the Declaration of J. Michael Holloway in
Support of First Day Motions, which is incorporated herein by reference.

4. The Debtors are a group of affiliated entities that provide telecommunication services
in a variety of contcxts. including voice over Intemnet protocol (‘“VoIP”), local exchange and enhanced

telecommunications, and data services. A brief background of each of the Debtors follows:
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A. Corporate Organization
i UPH Holdings, Inc.
5. UPH Holdings, Inc. (“UPH”) is a Delaware corporation headquartered in

Austin, Texas. UPH is a privately held, non-operating holding company with investments in
UniPoint Holdings and Pac-West, and indirect investments in subsidiaries of those two companies.
UPH does not currently hold any authorizations to provide telecommunications services. UPH was
formed to hold the stock of Unipoint Holdings, and its subsidiaries, Peering Partners, and nWire.
UPH then acquired the stock in Pac-West pursuant to a Merger Agreement dated September 7, 2011.
As a result of these various transactions and the Pac-West Merger Agreement, UPH is now the holding
company for UniPoint Holdings, Inc. and Pac-West Telecomm, Inc. All other Debtors are subsidiaries
of either UniPoint Holdings, Inc. or Pac-West Telecomm, Inc.

ii. UniPoint Holdings, Inc.

6. UniPoint Holdings, Inc., a Delaware corporation, (“UniPoint Holdings”) provides
enhanced product and service offering to meet the needs of rapidly evolving communications world,
primarily in the wholesale arena. Products and services offered by UniPoint Holdings include:
business and residential communications services, IP peering, unbundled VoIP network elements,
direct Intemet access, virtual private networks, virtual network elements, origination, termination, toll-
free, and other cloud-based services. UniPoint Holdings was formed in 2001 to acquire the assets of
PointOne Communications, Inc. and its various subsidiaries out of the chapter 11 reorganization case,
In re PointOne Communications, Inc., in the United States Bankruptcy Court for the Western District
of Texas, Case No. 01-12978-FRM.

jii. Pac-West Telecomm, Inc.

7. Pac-West Telecomm, Inc., a Califomia corporation (“Pac-West”), provides advanced
telecommunications and data services, enabling traditional and next-generation carriers to efficiently

3
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design, deploy, and deliver integrated communications solutions. Pac-West offers origination,
termination, managed modem, co-location, database, and transport  services.
Pac-West currently operates as a competitive local exchange camier (“CLEC”) and holds a certificate
of public convenience and necessity (“CPCN”) in California, Alabama, Arizona, Colorado, Delaware,
Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Massachusetts, Michigan,
Minnesota, Nevada, New Jersey, New Mexico, New York, North Carolina, Oregon, Rhode Island,
South Carolina, South Dakota, Teanessee, Texas, Utah, Washington, Wisconsin, and Wyoming. Pac-
West is also certified as a competitive camier in the District of Columbia. Pac-West currently offers all
forms of telecommunications, including: local and long distance origination and termination; switched
and special access; 8YY originating access and 8YY services; managed modem; and collocation
services.

iv.  Peering Partners Communications Holdings, LLC

8. Peering Partners Communications Holdings, LLC, (“Peering Partners”) is a Texas
LLC, qualified to do business in the State of Nevada. Peering Partners was formed for the purposes of
acquiring the carrier services division of CommPartners Holding Corporation (“CommPartners”)" that
provides wholesale origination and termination services to other carriers throughout the United States.
Peering Partners has contracts with either enhanced service providers (“ESP”’s), who generate IP-
based traffic, or other carmiers who, in tum, have contracted with ESPs, who generate IP-based traffic,
to have the traffic carried across Peering Partners’ network, convert the traffic to TDM, and hand it off
to the terminating carrier. Peering Partners operates in a highly competitive and price-sensitive

segment.

! The acquisision of the CommPartners Carrier Services division closed on December 23, 2010, and was approved in
In re CommPartners Holding Corporation, Case No. BK-S-10-20932-LBR; in the United States Bankruptcy Court
for the District of Nevada.

4
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V. nWire LLC

9. nWire LLC (“nWire”), a Texas LLC, is a facilities-based CLEC certified to provide
services in Texas, Arkansas, and Oklahoma.

vi. UniPoint Services, Inc.

10. UniPoint Services, Inc. (“UniPoint Services™) is a Texas corporation that buys and sells
unbundled network communications elements.

vii. UniPoint Enhanced Services, Inc.

11.  UniPoint Enbanced Services, Inc. (“UniPoint Enhanced Services”) is a Texas
corporation that provides enhanced services.

viii. Tex-Link Communications, Inc.

12. Tex-Link Communications, Inc. (“Tex-Link”) is a telecommunications company that
provides customized voice and data services to small- and medium-sized businesses through a

facilities-based local exchange and inter-exchange network.

B. Events L eading up to the Petition Date
13.  Following the merger with PacWest, the Debtors have struggled to retire overhang debt

predating the merger. In addition, carrier services and other wholesale services are subject to
increasing downward price pressures that will only increase given recent regulatory pronouncements.
In addition, the Ninth Circuit recently reversed the ruling of the California Public Utilities Commission
(“PUC”) conceming certain CLEC-to-CLEC state access tanff charges that Pac-West had been
awarded from Comcast Phone of California and other California CLECs.2 This reversal will also
potentially affect access taniffs collected in other states. Economically, this ruling means that access
tariffs paid to Pac-West five to ten years ago will now have to be refunded to various sister CLECs.

Further, although the CLECs are owed the refund, those same CLECs and various affiliates owe the

2 AT&T Communications of California, Inc. v. Pac-West Telecomm, Inc., 651 F.3d 980 (9th Cir. 2011).
5



13 10570-tmd Doc#349 Filed 07/15/13 Entered 07/15/13 16:52:11 Main Document Pg 33

of 5
13-10570-tmd Doc#105 Filed 04/18/13 Entered 04/18/13 10:04:30 Main Document Pg 6 of
10

Debtors a roughly equal amount, but refuse to offset these sums and are now threatening disconnection
of services to the Debtors or other collection remedies.

14. To avoid the loss of any of its network facilities or functionality, the Debtors
determined to initiate these proceedings to maximize the value of the estate for the benefit of all
creditors, to provide a forum for resolution of the offsetting accounts, and to treat each of the Debtors’
creditors pari passu.

15.  Although the Debtors continue to struggle with overhang debt and the Ninth Circuit
reversal, recent regulatory rulings will provide the necessary certainty that has eluded competitive
exchange carriers, enhanced service providers, and VoIP networks for nearly two decades. Without the
burden of overhang debt and secured debt service, the Debtors have positive cash flow and anticipate
additional revenue growth.

16.  The Debtors filed these Chapter 11 cases to pursue a reorganization. The Debtors
expect to continue core activities pertaining to each of its business units during the reorganization
process, including focusing upon its telecommunication business, and anticipate emerging successfully
from Chapter 11. The instant Motion is directed at the Debtors’ desire to reject various executory

contracts that are burdensome to their estates.

III. RELIEF REQUESTED
17. Pursuant to this Motion, Debtors seek an order, pursuant to Bankruptcy Code § 365(a)

and Bankruptcy Rule 6006, from the Court approving the rejection of certain unexpired contracts and
leases (the “Contracts & Leases”) identified in Exhibit “A.” The Debtors request that the rejection of
the Contracts & Leases be authorized nunc pro tunc to the Petition Date. A list of the Contracts &
Leases subject to this Motion is attached hereto as Exhibit “A.” The Debtors entered into the

Contracts & Leases with the parties identified in Exhibit “A.” The Debtors will provide copies of the
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Contracts & Leases upon the request of any interested party in this matter as the documents are
voluminous and production other than on request would be burdensome and expensive.

18.  The Debtors also request that the deadline for filing an objection or other response to
this Motion be filed on or before May 2, 2013 with the Banlauptcy Court.

19.  Pursuant to section 365(a) of the Bankruptcy Code, the Debtors may, subject to Court
approval, reject unexpired leases and executory contracts. The Bankruptcy Code does not provide a
standard for determining when a debtor’s rejection of an executory contract is appropriate. See In re
Monarch Tool & Manufacturing Co., 114 B.R. 134 (Bankr. S.D. Ohio 1990). Bankruptcy courts,
however, generally acknowledge that the business judgment standard should be applied to determine
whether to authorize the rejection of executory contracts and unexpired leases. See In re Liljeberg
Enters., Inc.,304 F3d 410, 438 (5th Cir. 2002); In re Pilgrim’s Pride Corp., 403 B.R. 413 (Bankr. N.D.
Tex. 2009); Richmond Leasing Co. v. Capital Bank, NA., 762 F.2d 1303, 1309 (Sth Cir. 1985); Sharon
Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F2d 36 (3d Cir. 1989). Notably, the burden or
hardship on the non-debtor party to a rejected contract is not a factor to be considered. See Borman,
Inc. v. Allied Supermarkets, Inc., 706 F2d 187, 189 (6th Cir. 1983).

20. In addition, bankruptcy courts are empowered to authorize retroactive rejection of an
executory contract or unexpired lease under § 365(a) of the Bankruptcy Code if the equities favor
retroactive rejection. See, e.g., Thinking Machines Corp. v. Mellon Financial Services Corp #1 (In re
Thinking Machines Corp.), 67 E.3d 1021, 1028 (1st Cir. 1995); Stonebriar Mall Ltd. P’ship v. CCI
Wireless, LLC (In re CCI Wireless, LLC), 297 B.R. 133, 138 (D. Colo. 2003).

21. As stated above, after careful review and due deliberation, the Debtors have determined
in their business judgment that the Contracts & Leases are unnecessary to the continued operation of

the Debtors’ businesses, have no value to the Debtors’ estates, and should be rejected. As a
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consequence, the Contracts & Leases are no longer of use to the Debtors. Moreover, the Contracts &
Leases have terms that are burdensome on the Debtors and have no residual value for the Debtors.
Additionally, because the failure to reject these Contracts & Leases could result in the incurrence of
unnecessary expense for the Debtors, the rejection of these Contracts & Leases is appropriate.
The purpose of the rejections requested herein is to reduce the size and costs of the Debtors’ operations
to be in line with their income, thus, in turn, fostering the Debtors’ reorganization. The Debtors
believe that the Contracts & Leases have not been utilized by the Debtors’ since the Petition Date. To
the extent that any services have been performed by the counterparties or used by the Debtors, the
rejection is without prejudice to an appropriate claim under 11 U.S.C. § 503(b) for such actual use.

22.  In the business judgment of the Debtors, the rejection of the Contracts & Leases
identified in Exhibit“A” is in the best interest of the Debtors, their creditors, all other parties in
interest, and should be approved. By rejecting the Contracts & Leases as of the Petition Date, the
Debtors will be relieved from burdensome terms under the Contracts. The resulting savings from the
rejection of the Contracts & Leases will increase the Debtors’ cash flow and assist in managing their
estates, further promoting their reorganization. Furthermore, rejection of the Contracts & Leases
effective as of the Petition Date is necessary and justified under the circumstances. Thus, the Debtors
believe that the nunc pro tunc rejection of the Contracts & Leases as of the Petition Date is in the best
interest of the Debtors’ estates, their creditors, and other parties in interest.

23.  No prior request for the relief sought herein has been made to this or any other court.

WHEREFORE, PREMISES CONSIDERED the Debtors pray that the runc pro tunc rejection
of the Contracts & L_,eases identified in the attached Exhibit “A” be approved, and that the Debtors
have such other relief as is just.

Dated: April 18, 2013.
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Respectfully submitted,

JACKSON WALKER L.L.P.
100 Congress Ave., Suite 1100
Austin, Texas 78701

(512) 236-2000

(512) 236-2002 - FAX

By: /s/ Patricia B. Tomasco
Patricia B. Tomasco
State Bar No. 01797600
(512) 236-2076 — Direct Phone
(512) 691-4438 — Direct Fax
Email address: ptomasco@jw.com

Jennifer F. Wertz

State Bar No. 24072822

(512) 236-2247 — Direct Phone
(512) 391-2147 - Direct Fax
Email address: jwertz@jw.com

PROPOSED COUNSEL FOR
DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of April 2013, a true and cormrect copy of the
foregoing was served via the Court’s CM/ECF electronic notification system on all parties
requesting same, and via US first class mail, post prepaid to the parties listed below, and on the
attached service list.

UPH Holdings, Inc.

Pac-West Telecomm, Inc.

Tex-Link Communications, Inc.

UniPoint Holdings, Inc.

UniPoint Enhanced Services, Inc.
UniPoint Services, Inc.

nWire, LLC

Peering Partners Communications, Inc.
6500 River Place Blvd., Bldg. 2, Suite 200
Austin, Texas 78730

Valerie Wenger

US Trustee’s Office

903 San Jacinto, Room 230
Austin, Texas 78701

Stuart Komrower

Ilana Volkov

COLE, SCHOTZ, MEISEL, FORMAN & LEONARD, P.A.
25 Main Street

Hackensack, New Jersey 07601

Is/ Patricia B. Tomasco
Patricia B. Tomasco

9161085v.1 142851/00001 10
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EXHIBIT A
EXECUTORY CONTRACTS

Verizon 2091821065 © (2DINVIGSI00006GTCA at essi
California P.O. Box 96880
Mission Hills, CA
91346-9688
Verizon C11S5804601390 02DINV366100006GTCA P. O. Box 15026
N315322800098 15LGFS139008003PT Albany, NY
02DINV366100007GTCA 12212-5026
Qwest 2062070200993B 2066225188277 P.O. Box 8561690
Communications | 206z0702009938 2067633834453 Louisville, Ky
40285-6169
Frontier See Attached. Attn: Access Billing
Communications P.O. Box 92713
Rochester, NY 14692-
000
CenturyLink 408217083 2538511545 Floor 11
408217083 2538513930 20 East Thomas Road
408217083 2538519641 Attn: Ana
408217083 2538534844 Phoenix, AZ 85012
Central 2348737953 77LSXU7022983135 6700 Via Austin
Telephone CO Parkway,
of NV-24 Las Vegas, NV 89119
AT&T See Attached. 901 Marquette, 8th Fl,
Minneapolis, MN 55402
AT&T/POTS POTS/407-481-8044 901 Marquette, 8th Fl,
POTS/314-588-0188 Minneapolis, MN 55402
Cogent Fiber Port/1-26891300 1900 S Norfolk
VLAN/1-26891562 San Mateo, CA 94403
VLAN/1-26891573
VLAN/1-59075838
VLAN/1-35232953
VLAN/1-26891716
VLAN/1-26891738
VLAN/1-26891727
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Fiber Port/Orlando/ Order:1-21730341
Fiber Port/Dallas/ Order: 1-25882951
Fiber Port/St. Louis/ Order: 1-25889206

Colo Solutions

COLO/1_Rack_ORLD
FIBER X-CNT/

PO Box 791087

Baltimore, MD 21279-

FIBER PORT/01/FEGS/102517/153/PQC
BBGP6140
BBJS0251
BBJR7659
TWC02125089
TWC02125093
TWC02126681
TWC02153277
TWC02153278
TWC02153279
TWC02223600
TWC02223604
TWC02201628
TWC02206825
TWC02274445
TWC02334551
TWC02390747
TWC02437521
TWC02440000
TWC02443701
TWC02499029
TWC02291034
TWC02294062
TWC02294063
TWC02297606
04-CRF-0212
05-CRF-0270
TWC02206820
TWC02206825
TWC02273823

ATLNGAMQW570RLDFLLUWOS_100 1087

BASET_0001

FIBER X-CNT/IN-7QJ

DS3 X-CNT/ TW:25/HFGS/1066008/TWCS
Level 3 DS1 OVFL/40338012-40338025 PO Box 910182
Communications | DS1 OVFL/40353269-40353278 Denver, CO 80291-0182
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION

IN RE: §
UPH HOLDINGS, INC. § CASE NO.13-10570
PAC-WEST TELECOMM, INC. § CASE NO. 13-10571
TEX-LINK COMMUNICATIONS, INC. § CASE NO.13-10572
UNIPOINT HOLDINGS, INC. § CASE NO. 13-10573
UNIPOINT ENHANCED SERVICES, § CASE NO. 13-10574
INC. §
UNIPOINT SERVICES, INC. § CASE NO. 13-10575
NWIRE, LLC § CASENO.13-10576
PEERING PARTNERS § CASE NO.13-10577
COMMUNICATIONS, LLC §

§

DEBTORS. § CHAPTER11

§
EIN: 45-1144038; 68-0383568; 74- §
2729541; 20-3399903; 74-3023729; 38- §
3659257; 37-1441383; 27-2200110; 27- §
4254637 §

§
6500 RIVER PL. BLVD.,BLDG. 2,#200 § JOINTLY ADMINISTERED UNDER

AUSTIN, TEXAS 78730 § CASENO.13-10570

DEBTORS’ FIFTH OMNIBUS MOTION FOR ORDER APPROVING
‘REJECTION OF UNEXPIRED CONTRACTS NUNC PRO TUNC TO PETITION DATE

PARTIES RECEIVING THIS OMNIBUS MOTION
SHOULD LOCATE THEIR NAMES AND THEIR
CONTRACTS OR LEASES AND OTHER AGREEMENTS
IN THE ATTACHED EXHIBIT A.

TO THE UNITED STATES BANKRUPTCY JUDGE TONY M. DAVIS:

COMES NOW UPH Holdings, Inc., (“UPH”), Pac-West Telecom, Inc., (“Pac-West”),
Tex-Link Communications, Inc. (“Tex-Link™), UniPoint Holdings, Inc. (“UniPoint Holdings™),
UniPoint Enhanced Services, Inc. (“UniPoint Enhanced”), UniPoint Services, Inc., (“UniPoint™),
nWire, LLC (“nWire”), and Peering Partners Communications, LLC (“Peering Partners™)
(collectively the “Debtors™), and debtors-in-possession in the above-captioned Chapter 11 cases

and file this their Fifth Omnibus Motion for Order Approving the Rejection of Unexpired
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Contracts & Leases Nunc Pro Tunc to Petition Date (defined herein) (the “Motion™) pursuant to
11 U.S.C. § 365(a) and Rule 6006 of the Federal Rules of Bankruptcy Procedure (“Banlaruptcy
Rules”). A hearing will be held on the Motion before the Honorable Tony M. Davis, United
States Bankruptcy Judge, United States Bankruptcy Court for the Western District of Texas,
Austin Division, on August 8, 2013, at 1:30 p.m. (CDT). Any objections or responses to the
relief requested herein should be filed on or before August 2, 2013 with the Banlaruptcy Court.

In support of the Motion, the Debtors would show:

L. JURISDICTION AND VENUE
1. This Court has jurisdiction over the subject matter of the Motion pursuant to 28 U.S.C.

§§ 157 and 1334. Consideration of this Motion is a core proceeding under 28 U.S.C. §§ 157(b)(2)(A)
and (O). The relief requested in this Motion is sought pursuant to 11 U.S.C. § 365(a).

. FACTUAL BACKGROUND
2. On March 28,2013 (the “Petition Date”), the Debtors filed voluntary petitions for relief

under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”). The Debtors continue
in possession of their property and management of its business as debtors-in-possession pursuant to
Bankruptcy Code §§ 1107 and 1108.

3. The Debtors are a group of affiliated entities that provide telecommunication services
in a variety of contexts including voice over Internet protocol (““VoIP”), local exchange and enhanced
telecommunications, and data services. A description of the background of the Debtors and the events
leading up to the filing of the voluntary petitions by the Debtors, is provided in the Declaration of J.
Michael Holloway in Support of First Day Motions (‘Declaration”) [Dckt. No. 17], which is
incorporated herein by reference.

4. The Debtors filed these Chapter 11 cases to pursue a reorganization. The Debtors

expect to continue core activities pertaining to each of its business uniss during the reorganization

2
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process, including focusing upon its telecommunication business, and anticipate emerging successfully
from Chapter 11. The instant Motion is directed at the Debtors’ desire to reject various executory

contracts that are burdensome to their estates.

III. RELIEF REQUESTED
5. Pursuant to this Motion, Debtors seek an order from the Court approving the rejection

of certain unexpired leases and contracts (the “Contracts™) identified in Exhibit “A.” The Debtors
request that the rejection of the Contracts be authorized munc pro tunc to the Petition Date. Alist of the
Contracts subject to this Motion is attached hereto as Exhibit “A.” The Debtors entered into the
Contracts with the parties identified in Exhibit “A.” The Debtors will provide copies of the Contracts
upon the request of any interested party in this matter as the documents are voluminous and production
other than on request would be burdensome and expensive.

6. The Debtors also request that the deadline for filing an objection or other response to
this Motion be filed on or before August 2, 2013 with the Bankruptcy Court.

7. Pursuant to § 365(a) of the Bankruptcy Code, the Debtors may, subject to Court
approval, reject unexpired leases and executory contracts. The Bankruptcy Code does not provide a
standard for determining when a debtor’s rejection of an executory contract is appropriate. See In re
Monarch Tool & Marufacturing Co., 114 B.R. 134 (Bankr. S.D. Ohio 1990). Bankruptcy courts,
however, generally acknowledge that the business judgment standard should be applied to determine
whether to authorize the rejection of executory contracts and unexpired leases. See In re Liljeberg
Enters., Inc.,304 F.3d 410, 438 (5th Cir. 2002); In re Pilgrim’s Pride Corp., 403 B.R. 413 (Bankr. N.D.
Tex. 2009); Richmond Leasing Co. v. Capital Bank, NA., 762 F2d 1303, 1309 (Sth Cir. 1985); Sharon
Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F2d 36 (3d Cir. 1989).  Notably, the burden or
hardship on the non-debtor party to a rejected contract is not a factor to be considered. See Borman’s,

Inc. v. Allied Supermarkets, Inc., 706 F2d 187, 189 (6th Cir. 1983).
3
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8. In addition, bankruptcy courts are empowered to authorize retroactive rejection of an
executory contract or unexpired lease under § 365(a) of the Bankruptcy Code if the equities favor
retroactive rejection. See, e.g., Thinking Machines Corp. v. Mellon Financial Services Corp #1 (In re
Thinking Machines Corp.), 67 E3d 1021, 1028 (1st Cir. 1995); Stonebriar Mall Ltd. P'ship v. CCI
Wireless, LLC (In re CCI Wireless, LLC), 297 B.R. 133, 138 (D. Colo. 2003).

0. As stated above, after careful review and due deliberation, the Debtors have determined
in their business judgment that the Contracts are unnecessary to the continued operation of the
Debtors’ businesses, have no value to the Debtors’ estates, and should be rejected. As a consequence,
the Contracts are no longer of use to the Debtors. Moreover, the Contracts have terms that are
burdensome on the Debtors and have no residual value for the Debtors. Additionally, because the
failure to reject these Contracts could result in the incurrence of unnecessary expense for the Debtors,
the rejection of these Contracts is appropriate. The purpose of the rejections requested herein is to
reduce the size and costs of the Debtors’ operations to be in line with their income, thus, in tumn,
fostering the Debtors’ reorganization. The Debtors believe that the Contracts have not been utilized by
the Debtors since the Petition Date. To the extent that any services have been performed by the
counterparties or used by the Debtors, the rejection is without prejudice to an appropriate claim under
11 U.S.C. § 503(b) for such actual use.

10.  In the business judgment of the Debtors, the rejection of the Contracts identified in
Exhibit “A”’ is in the best interest of the Debtors, their creditors, all other parties in interest, and should
be approved. By rejecting the Contracts as of the Petition Date, the Debtors will be relieved from
burdensome terms under the Contracts. The resulting savings from the rejection of the Contracts will
increase the Debtors’ cash flow and assist in managing their estates, further promoting their

reorganization. Furthermore, rejection of the Contracts effective as of the Petition Date is necessary
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and justified under the circumstances. Thus, the Debtors believe that the nunc pro tunc rejection of the
Contracts as of the Petition Date is in the best interest of the Debtors’ estates, their creditors, and other
parties in interest.

WHEREFORE, PREMISES CONSIDERED the Debtors pray that the nunc pro tunc rejection
of the Contracts identified in the attached Exhibit “A” be approved, and that the Debtors have such
other relief as is just.

Dated: July 9, 2013.
Respectfully submitted,

JACKSON WALKER L.L.P.
100 Congress Ave., Suite 1100
Austin, Texas 78701

(512) 236-2000

(512) 236-2002 - FAX

By: /s/ Patricia B. Tomasco

Patricia B. Tomasco

State Bar No. 01797600

(512) 236-2076 — Direct Phone
(512) 691-4438 — Direct Fax
Email address: ptomasco@jw.com

Jennifer F. Wertz

State Bar No. 24072822

(512) 236-2247 — Direct Phone
(512) 391-2147 - Direct Fax
Email address: jwertz@jw.com

COUNSEL FOR DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of July 2013, a true and correct copy of the foregoing
was served via the Court’s CM/ECEF electronic notification system on all parties requesting same,
and via US first class mail, post prepaid to the parties listed below, and on the attached service
list.

UPH Holdings, Inc.

Pac-West Telecomm, Inc.

Tex-Link Communications, Inc.

UniPoint Holdings, Inc.

UniPoint Enhanced Services, Inc.
UniPoint Services, Inc.

nWire, LLC

Peering Partners Communications, Inc.
6500 River Place Blvd., Bldg. 2, Suite 200
Austin, Texas 78730

Valerie Wenger

Office of the US Trustee
903 San Jacinto, Room 230
Austin, Texas 78701

Stuart Komrower

Ilana Volkov

COLE, SCHOTZ, MEISEL, FORMAN & LLEONARD, P.A.
25 Main Street

Hackensack, New Jersey 07601

AT&T
PO Box 5001
Carol Stream, I1. 30197-5001

Level 3 Communications
PO Box 910182
Denver, CO 80291-0182

Cogent
1900 S Norfolk
San Mateo, CA 94403

Telepacific

General Counsel

515 S Flower Street 47th Floor

Los Angeles, CA 90017

Voxbonne

Avenue Louise 489

Claus Bldg., 6th Floor

1050 Brussels Belgium
/sl Patricia B. Tomasco
Patricia B. Tomasco

9327914v.1 142851/00001 6
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Steve Hubbard / RBC
202 US Route One, Suite 206
Falmouth, ME 04105

Telesense

Cabs Department

P.O. Box 364300

Las Vegas, NV 89133-6430

Frontier
P.O. Box 92713
Rochester, NY 14692-0000

Samsara

1250 S Capital of Texas Highway
Bldg 2-235

‘West Lake Hills, TX 78746

Telus Corporation

215 Slater Street

Ottawa, Ontario, K1P 5N5
CANADA

Bandwidth.Com, Inc.
75 Remittance Drive, Suite 6647
Chicago, IL 60675

FPL FiberNet LLC
TI412-01-0-R

ATTN: FISCAL SERVICES
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850
Stuart Komrower

Ilana Volkov

COLE, SCHOTZ, MEISEL, FORMAN &
LEONARD, P.A.

25 Main Street

Hackensack, New Jersey 07601
United States Attorney

816 Congress Avenue, Suite 1000
Austin, TX 78701

9111310v.1
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One Communications/Earthlink
5 Wall Street
Burlington, MA 01803

Cox Communications
1550 W. Deer Valley Rd.
Phoenix AZ 85027

Cogent Communications
P.O. Box 791087
Baltimore, MD 21279-1087

La Arcata Development Limited
ATTN: ACCOUNTS RECEIVABLE
c/o NAI Reco Partners

1826 N. Loop 1604 W, #250

San Antonio, TX 78248

Alpheus Communication
Attn: SVP = Contract
Administration

1301 Fannin, 20® Floor
Houston, TX 77002

Pac Bell
P.O. Box 166490
Atlanta, GA 30321-0649

Pilot Communications
P.O. Box 77766
Stockton, CA 95267-1066

Valerie Wenger

US Trustee

903 San Jacinto Blvd., room 230
Austin, Texas 78701

United States Attorney General
Department of Justice

950 Pennsylvania Avenue NW
Washington, DC 20530

America OnLine
22000 AOL Way
Dulles, VA 20166

CenturyLink
P.O. Box 2961
Phoenix, AZ 85062-2961

Genband, Inc.
ATTN: Eric Hinton
2801 Network Blvd
Suite 300

Frisco, TX 75034

Grande Communications Network
Dept 1204

P.O. Box 121204

Dallas, TX 75312-1204

Hines REIT One Wilshire, LP
Attn: Kevin Mclnerny

624 S. Grand Avenue

Suite 2435

Los Angeles, CA 90017

Arent Fox LLP
1050 Connecticut Ave. N.W.
Washington, DC 20036-5339

Arthur A. Stewart

William A. Frazell

Assistant Attorneys General
Bankruptcy & Collections Division
P.O. Box 12548

Austin, Texas 78711-2548

Internal Revenue Service
P. O. Box 7346
Philadelphia, PA 19101-7346

Texas Comptroller of Public Accounts
Revenue Accounting Division —
Bankruptcy Section

P.O. Box 13528

Austin, TX 78711
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Texas Workforce Commission
TEC Building — Bankruptcy
101 East 15th Street

Austin, TX 78778

James Ruiz

Andrew J. Schumaker

Winstead P.C.

401 Congress Avenue, Suite 2100
Austin, Texas 78701

UPH Holdings, Inc./Pac-West Telecomm, Inc/Tex-
Link Communications, Inc/UniPoint Holdings, Inc.
UniPoint Enhanced Services, Inc/UniPoint Services,
Inc/nWire, LLC

Peering Partners Communications, Inc.

6500 River Place Blvd., Bldg. 2, Suite 200

Austin, Texas 78730

A. Kenneth Hennesay
ALLEN MATKINS

1900 Main Street, 5t Floor
Irvine, CA 92614-7321

Mitchell W. Katz
1801 California Street, 9th Floor
" Denver, CO 80202

Timothy Bortz

Commonwealth of Pennsylvania

Dept. of Labor and Industry

Reading Bankruptcy & Compliance Unit
625 Cherry Street, Room 203

Reading, PA 19602-1152

John Dillman

Attorney in Charge for Taxing Authority
Linebarger Goggan Blair & Sampson, LLP
PO Box 3064

Houston, Texas 77253-3064

Joseph R. Dunn

Mintz Levin Cohn Ferris Glovsky and
Popeo, PC

3580 Carmel Mountain Rd., Suite 300
San Diego, CA 92130

Dun & Bradstreet

c/o Ronald Rowland

307 International Circle, Ste 270
Hunt Valley, MD 21030

9111310v.1
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Elizabeth Weller

LINEBARGER GOGGAN BLAIR &
SAMPSON, LLP

2323 Bryan Street, Suite 1600
Dallas, TX 75201

Hercules Technology I, LP
31 St. James Avenue, Suite 790
Boston, MA 02116

Kelly M. Crawford, Esq.
Peter C. Lewis, Esq.
Scheef & Stone, L.L.P.
500 N. Akard, 27w floor
Dallas, Texas 75201

Melissa A. Haselden
HOOVER SLOVACEK LLP
5847 San Felipe, Suite 2200
Houston, Texas 77057

David F. Brown

Ewell, Bickham, & Brown LLP
111 Congress Avenue, Suite 400
Austin, Texas 78701

Philip G. Eisenberg

W. Steven Bryant

Locke Lord LLP

600 Travis Street, Suite 2800
Houston, Texas 77702

IBM Corporation
Bankruptcy Coordinator
Roger Laviolette

275 Viger East, Suite 400
Montreal, QC H2X 3R7
Canada

Kate P. Foley

Christine E. Devine

Mirick O’Connell, DeMallie & Lougee
1800 West Park Drive, Suite 400
Westborough, MA 01581

Courtney Harris

Aldine ISD

14910 Aldine-Westfield Rd.
Houston, Texas 77032

James V. Hoeffner

GRAYVES, DOUGHERTY, HEARON
MOODY, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701

Hercules Technology Growth
Capital, Inc.,

31 St. James Avenue, Suite 790
Boston, MA 02116

Jason S. Brookner

LOOPER REED & MCGRAW
P.C.

1601 Elm Street, Suite 4600
Dallas, TX 75201

Kurt F. Gwynne

Reed Smith

1201 N Market Street, Suite 1500
Wilmington, DE 19801

Linda Boyle, Esq.

tw telecom inc.

10475 Park Meadows Drive, # 400
Littleton, CO 80124

Craig A. Wolfe, Esq.

Kelley Drye & Warren LLP
101 Park Avenue

New York, New York 10178

Richard E. Mikels

Mintz Levin Cohn Ferris Glovsky
and Popeo, PC

One Financial Center

Boston, MA 02111

Kay D. Brock

Travis County Attomey’s Office
PO Box 1748

Austin, Texas 78767-1748

David Aelvoet

Linebarger Goggan Blair &
Sampson

711 Navarro Street, Suite 300
San Antonio, Texas 78205
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Laura Garfinkel

CABS Billing Division

GSAssociates

5400 Lanrel Springs Parkway, Suite 404
Suwanee, GA 30024

BOXER F2, LP

c/o Tracy Fink

720 N Post Oak Blvd., Suite 500
Houston, Texas 77024

Frank N. White

Amall Golden Gregory LLP
171 17th Street NW, Suite 2100
Atlanta, Georgia 30363-1031

9111310v.1
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Leslie E. Trout

Director of Finance and Administration
ATER WYNNELLP

1331 NW Lovejoy Street, Suite 900
Portland, OR 97209

Stephen W. Lemmon

Sam Chang

Brown McCarroll, L1LP

111 Congress Avenue, Suite 1400
Austin, Texas 78701

Christopher H. Trickey
Brian T. Cummings

Graves, Dougherty, Hearon & Moody, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701

Charles E. Richardson, ITI, Esq.
Vice President and General Counsel
Momentum Telecom

2700 Corporate Drive, Suite 200
Birmingham, AL 35242

Darryl S. Laddin

Amall Golden Gregory LLP
171 17th Street NW, Suite 2100
Atlanta, Georgia 30363-1031
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LIST OF CONTRACTS TO REJECT

AT&T PO Box 5001 0720062449782 R0O070C48SKTNCACZWO1SKTNCAO01
Carol Stream, IL. 30197-
5001 R0O070C48SKTNCACZWO01SKTNCAONWO03
R0O070C48SKTNCAONWO03SKTNCAO1
AT&T PO Box 5001 71310220423466 2814773997211
Carol Stream, IL 30197-
5001 2814978687127
2815790294347
2816048298798
2818679918927
7134644516265
7134656985051
7135926431875
7136337940730
7136581151856
7136888822652
7137762407625
7139573028601
AT&T PO Box 5001 0720961503894 20/HFGS/506541/PT
Carol Stream, IL 30197-
5001
Level 3 PO Box 910182 1-113306986 BBFM9148
Communications | Denver, CO 80291-0182
Cogent 1900 S Norfolk UNIPOINT90001 1-25882951
San Mateo, CA 94403
1-59076003
1-59075955
1-35233021
1-26891551

EXHIBIT A
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1-26891639

1-26891595

1-51972367

Telepacific General Counsel,

515 S. Flower St 47th
FL, Los Angeles, CA
90017

Voxbone Avenue Louise 489
Clans Bldg

6th Floor
1050 Brussels

Belgium

385138

November 24, 2011

CAL-001-5724

Addendum ~ Marketing Fee Inbound

9335123v.1 142851/00001

EXHIBIT A
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cogent

COMMUNICATIONS

INVORE

Page 1.of 1

Optical Internet T T
1/21/2013 2/20/2013 Due Upon Receipt

Pac-West Telecom

4210 Coronado Ave

Stockton, CA 95204

Previous Balance $625,376.46
Payments and Other Activity
02/01/13  Feb. 2013 Finance Charge $7,521.66
Current Charges
Electricity - Order:1-11981536 03/01/13 03/31/13 $0.00 $0.00 $0.00

Private cage - Order:1-11981517
Amount Due

03/01113 033113 $8,200.00 $0.00 $8,200.00

$641,098.12

Questions? Call the Billing Department at 1-877-7-Cogent, option 1.
You can e-mail the Billing Department at billing@cogentco.com.
IMPORTANT: A 1.5% late charge per month is assessed for late payments. A $35.00 fee Is assessed for retumed checks.

Please retum this portion with your p_ayi'nent

cogent

COMMUNICATIONS

Optical Internet 311/2013 PACWESTT00005 Upon Receipt

1015 31st Street, NW
Washington, DC 20007

Cogent Communications, Inc.
P.O. Box 791087
Baltimore, MD 21279-1087

'lllI‘III“lI'I"l“"l‘l|IHIl“lllll)'lllll[ll"l]

$641,098.12
Aflow 7 days for pr ing. Please inchude your nt ber on your check.
Maks checks payable to: Cogent Communications, inc.
Pac-West Telecom
4210 Coronado Ave

Stockton, CA 95204

PACWESTTOO0050L41098121






