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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
 
 
In Re: Fuel and Purchased Power DOCKET NO.  20200001-EI  
Cost Recovery Clause with 
Generating Performance Incentive FILED:   November 10, 2020 
Factor 
  / 

 
 

JOINT POST HEARING BRIEF OF THE OFFICE OF PUBLIC COUNSEL AND THE 
FLORIDA INDUSTRIAL POWER USERS GROUP 

 
 The Citizens of the State of Florida, through the Office of Public Counsel, (“OPC”) and 

The Florida Industrial Power Users Group (“FIPUG”) collectively the Joint Parties,1 pursuant to 

the Order Establishing Procedure in this docket, Order No. PSC-2020-0041-PCO-EI, issued 

January 31, 2020, hereby submit this Joint Post Hearing Statement and Brief.  

STATEMENT OF POSITION 

The specific disputed issue related to Duke Energy Florida, LLC (“DEF” “Duke” or 

Company”) is simple. Duke has over collected $16.1 million from its customers as a result of 

imprudently incurred replacement power costs. The Commission has determined that Duke 

operated the Bartow Unit 4 imprudently, and that Duke’s imprudence caused both the full unit 

outage and subsequently resulted in a 40 MW degraded generator. Duke has conceded that that the 

replacement power costs for both circumstances total $16.1 million, before adding interest.  On 

November 2, 2020, Duke filed a notice of appeal of Order No. PSC-2020-0368A-EI (“Bartow 

Order”) and a motion seeking a stay of that order pending appeal.  On November 9, 2020, OPC, 

FIPUG and PCS filed a Joint Response to DEF’s Motion for Stay (“Joint Response”) asking the 

Commission to deny the stay request on the basis that the cited rule does not apply to the fuel 

clause’s self-correcting true-up mechanism.   

Simply put, the customers want their money back, and they want it back now. The 

Commission has the power to order that the over collected money be included as a true-up in the 

calculation of the 2021 fuel factor, along with a reasonable estimate of interest (subject to true-up 

in a subsequent proceeding). The Commission should exercise this power.  

                                                 
1 White Springs Agricultural Chemicals d/b/a PCS Phosphate (“PCS”) is filing a separate brief. The Joint Parties 
concur in that brief. 
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ISSUE 1: What action should be taken in response to Commission Order No. PSC-2020-
0368-FOF-EI regarding the Bartow Unit 4 February 2017 outage? 

 
 

Joint Parties:  **DEF should credit the 2021 fuel (along with a reasonable estimate of interest 
(subject to true-up in a subsequent proceeding)), to adjust for the prior 
overcollection of imprudently incurred replacement power costs emanating from 
the 2017 outage at Bartow Unit 4. ** 

 
 

Argument 
 

 The customers of DEF respectfully request a return of the money they began 

overpaying in 2018. The Commission determined in the Bartow Order Duke’s customers had 

incurred damages in the amount of $16.1 million in replacement power costs, which DEF has 

recovered from those customers in its adjusted and updated fuel factor charges collected in 2019 

and 2020. Bartow Order at 18-21; 55-56. These damages are comprised of two elements. $11.1 

million is attributable to the two-month period in 2017 when the entire Bartow unit was off-line. 

Another $5 million is attributable to the 40 MW de-rating of the unit that began in May 2017 and 

continued until mid- 2019, and was occasioned by the installation of a pressure plate that limited 

the output of the unit pending a more permanent repair to Bartow’s damaged steam generator. 

Bartow Order at 18-21; 55-56. 

In the Spring of 2017, after DEF had experienced the two-month outage at its Bartow Unit 

4 (Steam Turbine) and installed the power limiting pressure plate, the Commission approved a 

stipulation between DEF and customer representatives in which DEF agreed it would not seek to 

recover the then estimated $11 million in replacement power costs associated with the outage. 

Instead, DEF agreed to record the estimated replacement fuel costs in an “over/under account” for 

future recovery in the fuel clause. This recovery occurred throughout the year 2019. TR 356.2 DEF 

witness Menendez conceded that the “over/under account” preserved the Company’s opportunity 

to recover the costs in a future period. TR 356-357. DEF’s fuel factor calculations accordingly 

were lower in 2018 than its actual/estimated costs by $10.9 million because the Company 

                                                 
2 Transcript references are to the transcript of the November 2, 2020 hearing in Docket No. 20200001-EI and shown 
as “TR __.” 
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accounted for the unrecovered costs in the “over/under account” and not through its fuel clause 

cost recovery mechanism.  

DEF witness Menendez testified in the fuel clause hearing this year that the Company was 

able to submit the 2017 outage replacement costs for clause recovery one year later because of the 

availability of the “over/under account.” He described the true-up function of the account in this 

manner: 

The over/under account that is being referred to is otherwise known as the true-up 
balance, or the true-up variance. 

*** 
It is a variance between the revenues collected an [sic] the expense occurred [sic] in 
the clause account. 

 

TR 355. This mechanism conclusively demonstrates that the fuel clause is self-correcting and 

adequately provides a mechanism for restoring the status quo ante on the chance that DEF may 

not have recovered the disputed replacement power costs addressed in the Bartow Order.  

  As noted, the outage costs were not the only costs at issue in the Bartow Order. In 2018, 

Duke began charging customers for replacement power costs attributable to the de-rating of the 

Bartow Unit 4 (steam turbine) that was determined by the Commission to have resulted from the 

40 MW de-rating of the Steam Turbine. The de-rating of the Bartow unit occurred from May 2017 

to September 2019. Order No. PSC-2020-0368A-EI (“Bartow Order”) at 56; TR 358-361 (Bernier 

stipulation). There was no evidence that the replacement power costs that were required because 

of the de-rating were ever recorded in the “over/under account” since these costs were apparently 

never withheld from recovery or separately identified by DEF. TR 362.  Regardless, DEF collected 

this money from its customers with no Commission review until the conduct of the hearing that 

was referred to DOAH in 2019. These funds were ruled to be imprudently collected. Now DEF is 

seeking to retain for up to 2-3 more years funds that were never expressly approved or even 

considered by the Commission in a reasonableness or prudence determination until the vote on 

September 1, 2020 denying recovery. What’s more, collections of the replacement power costs 

began in 2017 and largely ended in 2019. Witness Menendez acknowledged that, if the credit is 

not made in the 2021 cycle and a stay is granted, customers would likely not begin to see their 

money returned until 2023 at the earliest and their money would not be fully returned until the end 
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of 2023 in the likely event DEF fails to convince the Supreme Court that its version of the 

conclusions of law can be supported by the 102 contrary findings of facts to which the Company 

agreed.  

 As noted in the Joint Response, if a stay were to be granted (and it should not be), these 

customer dollars would not be restored until as much as five to six years after the customers 

originally began paying for the imprudently incurred costs. TR. 373 - 374. Of particular note is 

that 31% of the funds (related to de-rate costs) that the DEF asks the Commission to let it hold for 

another two to three years, have never been approved by the Commission as reasonable or prudent 

for recovery as replacement power costs. Customers have over-paid these Bartow outage and 

replacement power costs for years now and are entitled to a return of the funds now. As also noted 

in the Joint Response, the Consumers are willing to stipulate, if necessary, to accommodate the 

return of long overdue customer funds.3  In short, there is no reason for the Commission to not 

direct that the 2021 fuel factor reflect the credit of $16.1 million. A reasonable estimate of interest 

can be added now and later adjusted in the true-up process, if necessary.  

 For the reasons stated herein and in the Joint Response, the Commission should expedite 

the return of long overdue overcollections of imprudently incurred replacement power costs. 

                            

ISSUE 11: What are the appropriate projected total fuel and purchased power cost recovery 
amounts for the period January 2021 through December 2021?  

 

Joint Parties:  **The fuel cost recovery factors for 2021 should reflect an adjustment for the 
overcollection of $16.1 million (along with a reasonable estimate of interest 
(subject to true-up in a subsequent proceeding)) in imprudently incurred 
replacement power costs emanating from the 2017 outage at Bartow Unit 4.** 

 
  

 
 
 
 
 
 

                                                 
3 The Consumers are willing to stipulate, if necessary (and we think it is not given the self-correcting true-up nature 
of the fuel clause), that DEF would be able to credit the clause with the $16.1 million (plus interest) for 2021 fuel 
factor purposes and correspondingly debit the “over/under account” in the same amount so that if DEF prevails on 
appeal, the process can be reversed and the “over/under account” would be credited and the fuel factor would be 
debited by the amount ordered collected from customers.   
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Argument 
 

See argument on Issue 1B. This issue is a fallout issue that should reflect an adjustment for 

the overcollection of $16.1 million (plus reasonable interest) in imprudently incurred replacement 

power costs emanating from the 2017 outage at Bartow Unit 4. 

 
  

ISSUE 18: What are the appropriate projected net fuel and purchased power cost recovery and 
Generating Performance Incentive amounts to be included in the recovery factor 
for the period January 2021 through December 2021? 

 

Consumers:  **The net fuel and purchased power cost recovery and Generating Performance 
Incentive amounts included in the recovery factor for 2021 should reflect an 
adjustment for the overcollection of $16.1 million (along with a reasonable estimate 
of interest (subject to true-up in a subsequent proceeding)) in imprudently incurred 
replacement power costs emanating from the 2017 outage at Bartow Unit 4.** 

 
 

Argument 
 

See argument on Issue 1B. This issue is a fallout issue that should reflect an adjustment for 

the overcollection of $16.1 million (plus reasonable interest) in imprudently incurred replacement 

power costs emanating from the 2017 outage at Bartow Unit 4. 

 
 

ISSUE 20: What are the appropriate levelized fuel cost recovery factors for the period January 
2021 through December 2021? 

 
Consumers: **The levelized fuel cost recovery factors for the period January 2021 through 

December 2021 should reflect an adjustment for the overcollection of $16.1 million 
(along with a reasonable estimate of interest (subject to true-up in a subsequent 
proceeding)) in imprudently incurred replacement power costs emanating from the 
2017 outage at Bartow Unit 4.** 

 
 

Argument 
 

See argument on Issue 1B. This issue is a fallout issue that should reflect an adjustment for 

the overcollection of $16.1 million (plus reasonable interest) in imprudently incurred replacement 

power costs emanating from the 2017 outage at Bartow Unit 4. 
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ISSUE 22: What are the appropriate fuel cost recovery factors for each rate class/delivery 
voltage level class adjusted for line losses? 

 

Consumers: **The allocation of fuel cost recovery factors for each rate class/delivery voltage 
level class adjusted for line losses should reflect an adjustment for the 
overcollection of $16.1 million (along with a reasonable estimate of interest 
(subject to true-up in a subsequent proceeding)) in imprudently incurred 
replacement power costs emanating from the 2017 outage at Bartow Unit 4.** 

 
 

Argument 
 

See argument on Issue 1B. This issue is a fallout issue that should reflect an adjustment for 

the overcollection of $16.1 million (plus reasonable interest) in imprudently incurred replacement 

power costs emanating from the 2017 outage at Bartow Unit 4. 

    
 

ISSUE 36: Should this docket be closed? 

 

Consumers: *No. The docket should remain open until any action approved, if at all, by the 

Commission is completed satisfactorily.* 

 

Dated this 10th day of November 2020. 

Respectfully submitted, 
 
 

 

/s/ Jon C. Moyle                                                                                       
Jon C. Moyle, Jr. 
Karen A. Putnal                                                                                
Moyle Law Firm, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
jmoyle@moylelaw.com 
kputnal@moylelaw.com 
 
Attorneys for the Florida 
Industrial 
Power Users Group 

 
JR Kelly 
Public Counsel 
/s/ Charles J Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
Office of Public Counsel 
 c/o The Florida Legislature 
111 West Madison Street, Rm 812 
Tallahassee, FL 32399-1400  
 
Attorneys for Citizens of Florida 
 

mailto:jmoyle@moylelaw.com
mailto:kputnal@moylelaw.com
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CERTIFICATE OF SERVICE 
Docket No. 20200001-EI 

 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing Joint Parties’ Brief has 

been furnished by electronic mail on this 10th day of November 2020, to the following: 

 
Ausley Law Firm 
James Beasley 
Jeffrey Wahlen 
Malcolm Means 
P.O. Box 391 
Tallahassee, FL 32302 
jbeasley@ausley.com 
jwahlen@ausley.com 
mmeans@ausley.com 

 
Duke Energy 
Matthew R. Bernier 
106 E. College Ave., Ste. 800 
Tallahassee, FL 32301 
matthew.bernier@duke- 
energy.com 

 
 
 

Florida Power & Light Company 
Kenneth A. Hoffman 
134 W. Jefferson St. 
Tallahassee, FL 32301 
Kenneth.Hoffman@fpl.com 

 
 

 
Shutts Law Firm  
Daniel Nordby 
Daniel Hernandez 
Alyssa Cory 
215 S. Monroe Street, Suite 804 
Tallahassee FL 32301 
acory@shutts.com 
dhernandez@shutts.com 
dnordby@shutts.com 

Beggs Law Firm 
Steven R. Griffin 
P.O. Box 12950 
Pensacola, FL 32591 
srg@beggslane.com 

Duke Energy 
Dianne M. Triplett 
299 First Ave. N. 
St. Petersburg, FL 33701 
dianne.triplett@duke-energy.com 

 
 

Florida Industrial Power Users 
Group 
Jon C. Moyle, Jr. 
Myndi Qualls 
c/o Moyle Law Firm, PA 
118 N. Gadsden St. 
Tallahassee, FL 32301 
jmoyle@moylelaw.com 
mqualls@moylelaw.com 

 
 

Florida Power & Light Company 
Maria Moncada 
David Lee 
Jason Higgibontham 
700 Universe Blvd. 
Juno Beach, FL 33408 
maria.moncada@fpl.com 
david.lee@fpl.com 
jason.higginbotham@fpl.com 

Florida Public Utilities Co. 
Mike Cassel 
208 Wildlight Ave. 
Yulee FL 32097 
mcassel@fpuc.com 

Gulf Power Company 
Russell A. Badders 
C. Shane Boyett 
One Energy Place 
Pensacola, FL 32520 
russell.badders@nexteraenergy.com 
charles.boyett@nexteraenergy.com 

Gunster Law Form 
Beth Keating 
215 S. Monroe St., Ste. 601 
Tallahassee, FL 32301 
bkeating@gunster.com 

PCS Phosphate 
James W. Brew 
Laura W. Baker 
c/o Stone Law Firm 
1025 Thomas Jefferson St., NW 
8th Floor, W. Tower 
Washington, D.C. 20007 
jbrew@smxblaw.com 
lwb@smxblaw.com 

mailto:jbeasley@ausley.com
mailto:jbeasley@ausley.com
mailto:jwahlen@ausley.com
mailto:jwahlen@ausley.com
mailto:mmeans@ausley.com
mailto:ken.hoffman@fpl.com
mailto:srg@beggslane.com
mailto:dianne.triplett@duke-energy.com
mailto:jmoyle@moylelaw.com
mailto:mqualls@moylelaw.com
mailto:maria.moncada@fpl.com
mailto:david.lee@fpl.com
mailto:mcassel@fpuc.com
mailto:russell.badders@nexteraenergy.com
mailto:charles.boyett@nexteraenergy.com
mailto:bkeating@gunster.com
mailto:jbrew@smxblaw.com
mailto:lwb@smxblaw.com
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Tampa Electric Company 
Paula K. Brown 
Regulatory Affairs 
P.O. Box 111 
Tampa, FL 33601 
regdept@tecoenergy.com 

Florida Public Service 
Commission 
Suzanne Brownless 
2540 Shumard Oak Blvd. 
Tallahassee, FL32399 
sbrownle@psc.state.fl.us 

  
 

 
/s/ Charles J Rehwinkel 
Charles J. Rehwinkel 
Deputy Public Counsel 
  

mailto:regdept@tecoenergy.com
mailto:sbrownle@psc.state.fl.us
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