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1 PROCEEDI NGS
2 CHAI RVAN CLARK: All right. Item No. 3
3 proposed adoption of Rule 25-18.010, Pole
4 Attachnment Conpl ai nts.
5 Ms. Cowdery, would you introduce the itemfor
6 us, please?
7 M5. CONDERY: Yes, M. Chairnan.
8 | am Kat hryn Cowdery with the Ofice of Public
9 Counsel, GCeneral Counsel.
10 Item 3 is the proposed adoption of Rule
11 25-18. 010, Pole Attachnment Conpl ai nts.
12 This rule is being proposed to adm ni ster and
13 I npl ement Section 366.084 that requires the
14 Conmm ssion to hear and resol ve conplaints
15 concerning rates, charges, terns and conditions of
16 certain pole attachnents to ensure that those
17 rates, charges, terns and conditions are just and
18 reasonabl e.
19 The foll ow ng people are here to address the
20 Comm ssion: Tracy Hatch, representing AT&T;, Maria
21 Moncada, representing FPL. Floyd Self,
22 representing Florida Internet and Tel evi sion
23 Associ ation. Also here representing FIT is Charlie
24 Dudl ey.
25 In addition, the foll ow ng people are here and
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1 avai l abl e to answer any questions: Jeff Whl en,
2 representing Tanpa Electric, and D anne Triplett
3 representi ng Duke Energy.
4 Staff is also available to answer any
S guesti ons.
6 Thank you.
7 CHAI RVAN CLARK: Thank you very nuch, Ms.
8 Cowdery.
9 Al right. W will begin with M. Self. Good
10 nor ni ng.
11 MR, SELF: Thank you, M. Chairmn and
12 Conmm ssi oners. Good norni ng.
13 Congratul ati ons, Conmm ssi oner Fay, on your
14 el ection to Chair.
15 Comm ssioners, Floyd Self of the Berger
16 Singerman | aw firmon behalf of the Florida
17 I nternet and Tel evi sion Association. | just have
18 two issues that | would like to bring to your
19 attention this norning.
20 First, | want to thank the Conm ssion staff
21 for being receptive and including in the draft
22 | anguage to address the denial of -- denial of
23 access which FIT and ot her conpani es, including
24 Duke, 1 believe, agreed were -- was a matter that
25 required a shorter tinme period for resolution than
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1 the 360 days or 365 that would apply to other
2 pr oceedi ngs.
3 And in saying that, we think denial of access
4 Is a fundanental and vital issue that should not
5 take forever. And as nuch as we appreciate the
6 Comm ssion Staff reconmmending to you 180 days, |
7 woul d I'i ke to encourage you to reduce that to 90
8 days.
9 This is not rocket science. |It's not as
10 conplicated as -- as resolving rate issues, and it
11 is a pretty fundanmental straightforward issue. D d
12 soneone request access? Wre they denied access?
13 What was the basis for the denial?
14 It seens to nme that 90 days nore than adequate
15 tinme to resolve of that type of issue. It's
16 conparable to a declaratory statenent petition.
17 And again, the first issue is resolving the access
18 I ssue, and then other rates, terns and conditions,
19 of course, can be resolved pursuant to the other
20 process that can take up to a year. So | would
21 encourage you to revise the 180 days to 90 days.
22 The second issue that | would like to raise
23 with you is what we refer to as the default
24 | anguage, or | believe the reconmmendati on di scusses
25 it as the nethodol ogy issue. | believe that the
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1 rul es, as proposed, fail to correctly inplenent the
2 | egislation, and also would fail to neet the
3 threshol d that woul d enable the FCC to relinquish
4 jurisdiction to you.
5 What the recommendati on before you on the rule
6 | anguage does, is, in our view, only includes part
7 of the statute, the discussion of the alternative
8 net hodol ogy, which is in the statute. And from our
9 reading of this, that just doesn't make sense
10 standing by itself, because it doesn't tell you
11 what it's an alternative to.
12 The legislation very clearly speaks to the
13 fact that the Comm ssion is obligated to follow the
14 rul es and precedence of the FCC unl ess soneone
15 makes the case and denonstrates in the public
16 interest an alternative nethodol ogy that should be
17 utilized. And it seens, as a fundanent al
18 threshold, that if you are going to do justice to
19 what the statute says, you are going to have to
20 i ncl ude | anguage that al so references the default,
21 the fact that the FCC rul es and regul ati ons and
22 precedence apply unless you present your case for
23 an alternative nethodol ogy.
24 But in doing that, | also need to tell you
25 that, as you well know, you cannot sinply just
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1 parrot the |anguage in the statute. That if you
2 are going to have rul e-nmaki ng, you have to explain
3 what all of that neans.
4 And so nerely stating that, in the rule, that
5 you are going to follow the FCC rul es and
6 precedence unl ess and alternative nethodol ogy is
7 presented doesn't quite cut it because it doesn't
8 really tell you what those terns nmean. And so in
9 the redline | anguage that we provided to the
10 Comm ssi on we provided sonme further el aboration,
11 both with respect to what the FCC rul es and
12 regul ati ons neans as well as providing sone
13 additional clarification as to what the alternative
14 net hodol ogy requirenents are.
15 And so we would strongly encourage you to
16 adopt the | anguage that we propose in our conments
17 with respect to both putting in the rul e | anguage
18 about the FCC rule matchup with the alternative
19 nmet hodol ogy, as well as providing the further
20 el aboration | anguage as to what those FCC rul es and
21 policies nmean, as well as what is required for a
22 party that's going to present a case based upon an
23 al ternative nethodol ogy.
24 And so with that, | wll conclude ny comments
25 and be happy to take your questions.
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



1 CHAI RMAN CLARK: Al'l right. Thank you, M.

2 Sel f.

3 Comm ssi oners, do you have questions for M.

4 Sel f?

5 Staff, would you like to provide a response to

6 that initial --

7 M5. CONDERY: Yes, Conmi ssioner.

8 Staff chose the 180 days, which is sort of the

9 basel i ne that FCC uses because at this tinme there
10 is alot of unknowns. We don't know exactly what
11 is going to be comng in front of us. W don't

12 know how si nple the pol e access denial cases are

13 going to be. And we feel very confortable that the
14 prehearing officer who is assigned to any of these
15 cases has full authority to have a faster track if
16 we find that sonething can be resolved in a shorter
17 amount of time. So that was our thinking on it.

18 That's for the first point. Is there is any --

19 CHAI RMAN CLARK: Any questions on the first --
20 Comm ssi oner G aham

21 COMWM SSI ONER GRAHAM  So the 180 days is nore
22 of the -- it's the maximum You can al ways go

23 shorter, it just depends.

24 M5. CONDERY: Ch, absolutely.

25 CHAI RVAN CLARK: | -- let ne ask a question
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1 related to this

2 So this has to do with, if there is a

3 conplaint filed, typically there is an access

4 I ssue, what does this do for the end custoner? How

5 does this affect the end custoner, M. Cowdery?

6 M5. COADERY: | amnot fully qualified to

7 answer that question. | know that what we are

8 trying to do is nove things along as quickly as

9 possi bl e under the circunstances so that there is
10 no interference with providing services to a

11 subscri ber, or having a consumer problem and

12 that's the reason that we go with the 180.

13 | don't know specifics about how t hese access
14 conplaints specifically affect specific custoners
15 and circunstances. Al | knowis we do try to nove
16 it al ong.

17 CHAl RVAN CLARK: M. Self, if we were --

18 let's, for exanple, had a business that was opening
19 and they were trying to get service, could this

20 tinmeline inpede that business receiving the service
21 they need to be able to open and conduct busi ness?
22 MR SELF: Yes, it would inpede that ability,
23 and it would certainly delay it under the rule

24 before you for 180 days. Under our proposal, we

25 woul d at | east shorten that to 90 days.
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1 CHAI RMAN CLARK: So the primary intent here,
2 fromyour perspective, is to get service to the
3 custoner faster?
4 MR, SELF: Yes, sir. Absolutely.
5 CHAI RMAN CLARK: Ms. Cowdery, is there a -- |
6 realize it's an additional workload and you are
7 shortening the amount of tine that it would take to
8 review this, but froma procedural perspective,
9 ot her than, okay, it's a lot nore work in a shorter
10 period of time, is there another reason that we
11 woul d want the full 180 days?
12 M5. CONDERY: | think it was --
13 CHAI RMAN CLARK: | amcom ng to you, M.
14 Hel t on.
15 M5. CONDERY: -- that we don't know exactly
16 what -- it's not so nuch maybe workload. It's we
17 don't know what's going to be in front of us. And
18 we felt confortable that the prehearing officer, if
19 under the circunstances that's the case that's
20 before himor her, can shorten the tinme period,
21 will have the authority to set the tine period
22 wi thin whatever tinme period they feel is
23 appropri ate.
24 CHAI RMAN CLARK: That's clarified.
25 Ms. Helton, you are --
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



10

1 M5. HELTON: Yes, sir. | just want to point

2 out that the rule says the Comm ssion wll take

3 final action. So in ny mnd, that neans that there

4 woul d be an evidentiary hearing. And so to conduct

5 an evidentiary hearing in a process where we are

6 not really famliar with and to get a final order

7 within 90 days, | think that's a pretty tall order.

8 CHAl RVAN CLARK: M. Futrell

9 MR, FUTRELL: And, M. Chairman, | think just
10 poi nt out one thing. | think, as nentioned in the
11 first subsection, | think staff is envisioning this
12 as a conplaint either by a comrunication services
13 provi der as defined in the statute, or an attaching
14 entity, or a pole owner. So it's going to be

15 conpanies that may file a conpl aint agai nst one of
16 the other parties, but may have this sort of an --
17 CHAl RVAN CLARK: But could this relate to an
18 end-use customer who has requested service that the
19 utility can't get to the custoner because they

20 don't have attachnment approval s?

21 MR, FUTRELL: It could. It could. But I

22 think we are envisioning either sone sort of either
23 an evidentiary type proceedi ng here between

24 parties, or sone other |itigious proceeding here.
25 CHAI RMAN CLARK: And you are saying that it's
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11

1 virtually inpossible to have an evidentiary hearing
2 and a ruling within a 90-day -- | nean --
3 M5. HELTON. W do that wth need
4 determ nations, as we all know, but to get there,
5 there are provisions in the statutes and the rules
6 that cut down trenendously on the anount of tine
7 that we have to take certain actions. And so | am
8 not sure, without that authority to do that, how we
9 could get to a hearing and a final order in 90
10 days.
11 CHAI RMAN CLARK: | amgoing to put on the spot
12 our | egal colleagues on the bench here. Do you
13 have any thoughts regarding this, either one of
14 you?
15 COMM SSI ONER FAY:  Thank you. You gave ne the
16 openi ng there.
17 So, yeah, | nean, just to the point that was
18 earlier discussed, | think the debate about the
19 tineline, exactly how it works with staff, fromny
20 perspective, is a little bit unknown, and | think
21 part of that process will be fleshed out. But to
22 me, the reason | see it being appropriate is
23 because it's a ceiling. And the 180-day ceiling,
24 tonme, is just that, a ceiling. And if | am
25 prehearing officer on sone of these, depending on
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12

1 when they would come up, | would be inclined do it
2 in a shorter tine period. But with that said,
3 t hi nk each prehearing officer has the opportunity
4 to address that based on the ceiling that's given
S to them
6 So | think the points that are made by FIT are
7 fair, and | think statenents we do have a simlar
8 tinmeline, and I think there is probably sone good
9 argunents as to expediting those, specifically to
10 your point, M. Chair, if it is inpacting an actual
11 custonmer at the end, then | think there are pretty
12 good argunents to speed that up.
13 But wwth that said, | think for sone of these
14 things, we will hear argunents where one entity
15 said they |like what the FCC does on one part, and
16 then we m ght hear they don't |ike what the FCC
17 does on another part. And so for sone clear
18 adoption, or at |least for a basis, | think sone of
19 these paraneters are appropriate. And | think, if
20 | understood what you said for FIT, that the 360
21 days is appropriate. Your concern is nore the
22 actual 180 day?
23 MR, SELF: Yes, sir. It's the denial of
24 access.
25 COW SSI ONER FAY:  Sure.
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13

1 MR SELF: It's the ability to serve a
2 custoner and how long until we can resolve that so
3 we can serve the custoner. A process that's 90
4 days obviously neans there is a chance the custoner
5 IS going to get served a |lot faster than a 180-day
6 pr ocess.
7 COW SSI ONER FAY: Sure. And just real quick,
8 Mary Anne, would there be any prohibition --
9 obvi ously staff would, from an operational
10 st andpoint, would have to adjust if a prehearing
11 officer set a tineline that's shorter, but to your
12 argunents about a di scovery process and an
13 evidentiary hearing, would we be able to do that?
14 Because if -- it sounds |like you are saying we do
15 do that in other situations. So | just want to be
16 clear. | don't want us saying it's inpossible. |
17 think there is the possibility a prehearing officer
18 may deci de they want to do it that way. | just
19 want to make sure we can actually do that.
20 M5. HELTON: | think | would like to say once
21 we have done this a fewtinmes, we can give a much
22 better educated opinion with respect to how quickly
23 we can do these. Right now, this is all -- we are
24 all learning here at the Conm ssi on.
25 And can we do things quickly? Yes. W do
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14

1 need determ nations quickly, as required by the

2 statute. | just don't understand enough about this

3 process to say every tine we can do a denial of

4 access. W don't know how many we are going to

5 get. W don't know how conplicated they wll be.

6 And so for ne to sit here and say, sure, we can do

7 it in 90 days, | don't know the answer to that.

8 COW SSI ONER FAY:  Sure.

9 M. Chairman, all | may add is that | believe
10 that as a conm ssion, as a body, we should be able
11 to do it things quicker than the FCC does them and
12 so | would hope that's a reality, but as | said, |
13 t hi nk each prehearing officer would be entitled to
14 make that deci sion.

15 Thank you.

16 CHAl RVAN CLARK: Great point.

17 Ms. Cowdery, nove to the second point.

18 M5. CONDERY: Thank you, Conm ssioner.

19 | feel very confident that the rule we have

20 proposed neets the requirenents for getting

21 certification fromthe FCC. The requirenents under
22 the U S. code require that we certify that the

23 Comm ssion reqgqul ates rates, terns and conditions.
24 We have that authority under 366.04(8(a).

25 We have to have our tinmefranes, you know,
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15

1 within the 300, you know, within the 180 days

2 unl ess we have it in our rule at a higher anount of

3 time, which is the 360. Pursuant to rule, that

4 neets the requirenents. And we've nmade effective

5 rul es and regul ations i nplenenting our authority.

6 That's -- that's basically it.

7 And as far as M. Self's comments that he

8 feels that the proposed rul e | anguage that they

9 suggested woul d be better. Really, the way | read,
10 at least the copy | got in the postworkshop

11 comments, and | don't know if there is another

12 draft out there, basically the difference is that
13 FIT is saying that we should adopt the rules of the
14 -- in the CFR

15 We don't know that that's appropriate at this
16 time. And we know for sure that the statute does
17 not require that. The statute specifically states
18 that the Comm ssion shall, by the orders of the FCC
19 and the appellate decisions ruling on those orders,
20 and that we shall apply those unl ess you have

21 conpetent, substantial evidence produced by anot her
22 party that a different nethodol ogy shoul d be used.
23 We are not bound to use those orders because
24 we, as trier -- the Comm ssion, as trier of fact,
25 will listen to all the evidence in front of it,
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16

1 nmake a determ nation on the case-by-case basis, and
2 that wll develop the precedent, and that will help
3 the parties determ ne where they are going to be
4 goi ng on.
5 So that's the reason that we thought at this
6 point in time we need to followreally what the
7 statute sets out for us to do, which is devel op our
8 precedent, using sort of the guidelines that the
9 statute gives us in those first four 100, 120.57
10 proceedi ngs, that's our thinking.
11 CHAI RMAN CLARK:  Thank you, Ms. Cowdery.
12 Comm ssi oners, questions? No questions?
13 Al right. Thank you very much, M. Fl oyd.
14 Next up, Tracy Hatch.
15 MR. HATCH. Thank you, M. Chair.
16 Tracy Hatch appearing on behalf of AT&T.
17 | woul d adopt the conmments of M. Self. He
18 has pretty well covered everything that | have,
19 particularly with respect to the rul e nmethodol ogy.
20 You have to have an alternative to sonething. That
21 sonething is the FCC rul es.
22 CHAI RVAN CLARK: Al right. Any questions
23 from Conm ssi oners?
24 Al right. Thank you very much, M. Hatch.
25 Ms. Mbncada.
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17

1 M5. MONCADA: Good norning, Chairman d arKk.
2 Congratul ati ons, Chairman El ect Fay. Good norni ng,
3 Conmm ssioner. Thank you for the opportunity to
4 speak to you regarding the staff's proposed rule on
5 the filing of pole attachnment conplaints on behal f
6 of FPL.
7 We are thankful for the work that staff has
8 put into this rule devel opnent through the workshop
9 process, and also their consideration of nmany
10 comments that were nmade. There are nultiple
11 st akehol ders in this process and all comments have
12 been consi der ed.
13 FPL | argely supports the staff recommendati on,
14 al ong with the proposed pole attachnent conpl aint
15 rule. It conports with the new subsection (8)(g)
16 of the enabling statute, which requires the
17 Conmm ssion to propose procedural rules. There is
18 one procedural issue we would like to raise today
19 for your consideration.
20 When FPL tine filed its comments on Sept enber
21 15t h, we suggested that along with other pleading
22 requi rements, the rule also require a verified
23 statenent by the party filing the conpl aint
24 essentially that it is current, to state whether it
25 Is current on the paynents due on the invoiced
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



18

1 anounts that are not in dispute.
2 One clarification we would like to nmake this
3 nmorning is to propose that the addition required
4 that a confirmation that the attaching entity has
5 paid the pole owner in full for the anount of the
6 pol e attachnment rates which is not in dispute, as
7 opposed to how we originally filed it, which said
8 that it should include a confirmation as to whet her
9 the attaching entity has paid the pole owner how
10 much it is owed or that is not in dispute.
11 The staff reconmmendation did not adopt this
12 addition to the rule. Staff noted that through the
13 conpl aint proceeding, the issues in dispute wll be
14 identified either by the conplainant or by the
15 respondi ng party, and staff is correct about that.
16 But respectfully, we don't think that actually
17 acconpl i shes or captures what we are trying to
18 acconpl i sh through the proposed | anguage. And what
19 we are trying to get at is twofold.
20 First, that the conplaint before the
21 Commi ssion should be Iimted to the actual dispute
22 bet ween the parties. And the second is the
23 furtherance of the Comm ssion's | ongstanding
24 encour agenent of settlenents, which is also
25 expressed as one of the intents of the statute. To
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1 denonstrate this, | can use a very sinplified

2 exanpl e.

3 So if there is a pole attachnent invoice and

4 it calls for $10 a pole but the attacher believes

5 the rate should be $8 a pole, then the dispute

6 before the Conm ssion should really be about the

7 two-dol lar difference between the ten and the eight

8 dollars. It isn't a ten-dollar dispute, and the

9 ei ght dollars should not be at issue at all. The
10 attacher should not be allowed to w thhold paynent
11 of the undi sputed anount while the Comm ssion

12 undertakes what could be a year-long process.

13 And | certainly echo Conm ssioner Fay's

14 statenent that this conmm ssion can probably do

15 things faster than 360, and do things faster than
16 the FCC has done them but it is a possibility that
17 it could take up to that anobunt of tinme. And the
18 pol e attacher should not be allowed to withhold

19 paynment until the end of that process.

20 So if we take that sinple exanple and scale it
21 up to 10,000 poles, what we are saying is why make
22 this a dispute about $100, 000 when really all we
23 are disputing is the $20,000 differences. W think
24 it makes a | ot of sense actually at issue to limt
25 the pl eadi ngs and the evidence to what actually is
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1 at issue or in dispute.
2 And one thing I want to be clear about, FPL is
3 al so a pole attacher. So this rule and what we are
4 proposing as the addition would apply to FPL. It
5 woul d apply to electric utilities who are attachers
6 as well as tel ecom conpani es and ot her attaching
7 entities.
8 And what we are trying to express is that no
9 attacher, whether it's the electric utility or
10 anyone el se, should be permtted to use the
11 Commi ssi on hearing process to gain an upper hand in
12 negoti ati ons by w thhol ding paynents on anounts
13 that are not in dispute.
14 This is contrary to the Legislature's
15 expressed intent in the new statute that's being
16 I npl emented here, which states as its intent,
17 gquote, to encourage parties to enter into voluntary
18 pol e attachnent agreenents.
19 Wt hhol di ng of paynents that are undi sputed
20 al so underm nes this comm ssion's policy of
21 encour agi ng opposing parties to reach fair
22 conprom ses.
23 The proposed | anguage that we would like to
24 add w Il renove inproper incentives that push
25 parties to litigate and, instead, wll pronote the
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Legislature's intent to encourage settlenents that
woul d result in voluntary pole attachnent
agreenents.

Conmm ssi oners, we say this from experience.
When an attacher fails to make any paynent
what soever, even though both parties know t hat at
| east sone portion of the invoice is undisputed, it
does not nmake for the start of good settl enent
di scussi ons between the parties. Wy? Because it
| acks the hall mark of good faith, but it happens.
And for FPL, | can say, we have even experienced a
situation where the dollar anount that was being
wi t hhel d amounted to $20 million. W fear that
that situation would continue to happen w thout a
nodi fication of the draft rule.

By contrast, if the attaching entity pays at
| east the undi sputed anount, and that's a sign of
good faith, it's a sign of conmmerci al
reasonabl eness. And those are the things that are
necessary when you want to start havi ng di scussions
bet ween opposing parties to eventually reach a
resol ution that could altogether avoid a conpl ai nt
before the Comm ssion. And that should be the
result that we all want, no conplaint whatsoever.

The last thing | would like to say is that
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1 FPL's requested addition is consistent with the
2 rest of the rule proposed by the staff, which
3 focuses on identifying disputed i ssues of nateri al
4 fact and streanlining the process.
5 In closing, FPL's proposal is intended to
6 ensure that the process renmamins efficient, and that
7 it remains focused on what is actually in dispute,
8 that it doesn't devolve, instead, into ancillary
9 i ssues. And our proposal also neets the
10 Legislature's intent to encourage vol untary
11 agreenent .
12 Thank you.
13 CHAI RMAN CLARK:  Thank you, Ms. Mbncada.
14 Comm ssi oners, do you have any questions?
15 Commi ssi oner Fay.
16 COW SSI ONER FAY: Just a quick question, Ms.
17 Moncada.
18 So your comments that you filed for the
19 wor kshop, are you -- do you have specific | anguage
20 that you are proposing related to that?
21 M5. MONCADA: Yes. If you have -- if you have
22 t he docunent in front of you, Conmm ssioner Fay.
23 COW SSI ONER FAY:  Yes.
24 M5. MONCADA: On line 20 of page one, is that
25 what you are -- that's in red. Do you see that?
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

W attached as Exhibit A to our conments a redline
of the proposed rule.

COW SSI ONER FAY: (Gkay. Hold on one second.

M5. MONCADA:  Sure.

COMWM SSI ONER FAY: Ckay, | amwth you. o
ahead. So on line 20 in the first page?

M5. MONCADA: Yes. It says -- well, if |
start on line 19, it tal ks about the verified
statenment regardi ng the anmount of such contractua
pol e attachnent rates that is not in dispute,
sem col on, and confirmation that the attaching
entity has paid the pole owner in full for the
anount of the pole attachnment rates that is not in
di spute prior to the filing of the conplaint.

COW SSI ONER FAY: (Gkay. And then do you
believe -- M. Chairman, if | could just ask a
qui ck foll ow up.

CHAI RMAN CLARK:  Yes, please.

COW SSI ONER FAY:  Thank you.

Do you believe, | guess, that that can't be
addressed through the process? Because | agree
wi th you when you speak about the | anguage that the
Legi sl ature has sent us to inplenent this, there is
t he encouragenent | anguage of those agreenents.

But I amjust wondering if it's not specifically
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1 | aid out here, you are saying there is no
2 limtation froma comm ssion perspective as to if
3 there is a -- if there is sonething el se being
4 wi t hhel d, why this issue is being, | guess for |ack
5 of a better word, litigated, or presented to the
6 Conmi ssion, then there is no way, essentially, for
7 that recovery to take place; or is it that it's a
8 separate |legal issue that the utility and the
9 telecomentity would have to figure out between
10 t hensel ves?
11 M5. MONCADA: It could actually be nore
12 protracted than that, Comm ssioner Fay. Based on
13 the way that the statute is laid out, that is
14 probably subject to civil court jurisdiction. And
15 then what we woul d have are conpeting foruns over
16 the sanme related dispute that could go on forever
17 and ever, and that's really not good for anybody.
18 COMM SSI ONER FAY: Ckay. Chairman, if | could
19 just ask for --
20 CHAI RVAN CLARK:  Yes.
21 COMM SSI ONER FAY:  Thank you.
22 MR SELF: Thank you, Conm ssioner Fay, M.
23 Chai r man.
24 Briefly, I would oppose it for two reasons.
25 One, we are now starting to get into the
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1 nitty-gritty of what the pl eadi ngs thensel ves
2 shoul d i ncl ude.
3 More inportantly, on a practical matter, while
4 this sounds pretty sinple and strai ghtforward, you
5 know, what's the anmount in dispute. | have handl ed
6 dozens of these different types of interconnection
7 I ssues involving a nultitude of different conpanies
8 over tinme, and often there is no agreenent about
9 how nmuch is in dispute. And so while it nay seem
10 sinple to say, well, Carrier A thinks they are due
11 $10 and Carrier B thinks it's $8, it's really not
12 that sinple. There is often a | ot of other things
13 that cone into play such that there is not an
14 agreenent that it's $2 that's in dispute.
15 And so | think we are getting -- that is a
16 change that | think is way too much in the weeds.
17 It doesn't help the process, is only going to
18 further enlarge the anmount of litigation that's
19 going to occur fighting about whether or not you
20 have net the pleading requirenents for putting the
21 anount in controversy. There is too nuch
22 di sagreenent over what is in dispute to include
23 that type of provision in the rule.
24 COMM SSI ONER FAY: | f AT&T wanted to respond
25 t 0o.
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1 CHAI RVAN CLARK: M. Hatch.
2 MR. HATCH  Yes. Thank you.
3 Ri ght now, | adopt M. Self's comments too.
4 But essentially what they are trying to do first --
5 step back. First, there is nothing in the enabling
6 | egi sl ation to suggest this should or could be part
7 of the rule. That's one thing.
8 Second, what it's creating is a threshold bar
9 to even filing a conplaint if there is the kind of
10 di spute that M. Self has described. These kinds
11 of things are well in dispute. And even the
12 conflicts that Ms. Moncada identified, there is a
13 whole ot nore. It's not nearly as sinplistic as
14 she suggested in terns of negotiations in good
15 faith.
16 CHAl RVAN CLARK: Al'l right. Thank you.
17 Ms. Cowdery, your response?
18 M5. CONDERY: Yeah, | just had a couple points
19 on this. Sonmething that concerns GCL is that what
20 is a verified statenment? What are they actually
21 doi ng there? Because, | nmean, there is -- it's not
22 like a notarized statenent. W don't have
23 authority to do that under the statute. An
24 ordinary statenent, what is the -- you know, what
25 exactly is the purpose of it? Is it a procedural
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1 bar for getting a conplaint heard?
2 So if there is a dispute and the conpl ai nant,
3 you know, says, well, | can't -- | can't do that
4 because we do have a dispute, isn't this an issue
5 for the Conm ssion to consider as part of the
6 conplaint? |If an entity believes that soneone is
7 I nproperly w thholding rent noney, they can file a
8 conplaint. And a response, if the respondent
9 doesn't believe that the conpl ai nant has properly
10 identified the issues, and they are not properly
11 payi ng them can raise that as an issue. |It's
12 sonet hing that we can | ook at, and we can | ook on
13 it, again, as devel opi ng precedent.
14 So that's sone of our concerns. W are a
15 little -- you know, we want to be careful about
16 under 120, where we woul d be under Chapter 120, we
17 woul d be hol ding these hearings, you know. W
18 don't want to stop sonebody from having -- from
19 filing a conplaint based on this particul ar
20 procedure because they don't feel |ike they can,
21 you know, they can file this kind of a verified
22 conplaint, whatever the verified conplaint is.
23 CHAI RMAN CLARK:  Thank you, Ms. Cowdery.
24 Conmi ssi oner Graham
25 COW SSI ONER GRAHAM  Thank you, M. Chair man.
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1 | guess first | should start off by
2 apol ogizing to staff. | should have asked this
3 gquestion in briefing, but I didn't have a briefing
4 on it.
5 It just caught ny attention as | was reading
6 through it, and | guess | -- | don't agree with M.
7 Self. | think this allows for you to be nore |aser
8 focused when you cone before the staff with a
9 conpl ai nt.
10 As | heard Florida Power & Light say, if you
11 can clearly decide what's disputed and what's
12 undi sputed, then there is no reason why you can't
13 coll ect the noney on the dollars that are
14 disputing. | nean, | guess | kind of |ook at this,
15 in nmy sinplistic head, if soneone cones before us
16 with a rate case. You will allow themto take --
17 to get -- you will allowfor themto get interim
18 rates until the rate case is finalized, and then
19 after the rate case is finalized, then you can
20 true-up at the end.
21 So when a conplaint conmes forward, there is no
22 reason why you can't get what | think is the
23 undi sput ed anount, get that off the table so no one
24 is at a deficit, and then when it's finally
25 deci ded, you can true it all up again. That's what
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1 | see -- | think this makes this easier, and it

2 makes it nore bal anced from both sides.

3 That's all | have.

4 CHAI RMAN CLARK:  Thank you, Conm ssi oner

S G aham

6 O her Conmi ssioners have a question?

7 Conmi ssi oner La Rosa.

8 COMM SSI ONER LA ROSA:  Thank you, Chair nman.

9 And this one maybe is for FPL.

10 If | amreading the |law correctly, rate is

11 only the first thing the Legislature is asking us
12 to do.

13 VWat else -- or what else is involved in these
14 di sputes outside of rate? Is it engineering? |Is
15 It equipnent? You know, what el se besides just

16 rates?

17 CHAI RMAN CLARK: Ms. Mbncada.

18 M5. MONCADA: Pol e attachnent disputes can

19 have nmulti ple conponents to them There are

20 i nstances when it is just about the rate. But

21 there are opportunities at a point in tine when

22 negotiations start with respect to where should we
23 be on the rate, where the pole owner coul d approach
24 the attacher and say, let's |look at this

25 holistically, and let's |look not only at the rates,
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1 but let's | ook about -- let's |ook at what you are

2 doing on transfers. Let's |ook at how you are

3 engi neeri ng maybe your own pol es, and how we can

4 better serve the aesthetics of the community. It

5 could be a whole host of issues that could be

6 resol ved at once, but there are instances where it

7 coul d be just about the rate.

8 COW SSI ONER LA ROSA:  Fol | ow up.

9 What -- you nentioned, you know, it could be a
10 $20-m I lion withholding, and that's the, you know,
11 termof the contract that's being negoti at ed.

12 What' s the average size of these deals, these

13 attachnment deals, whether it's in a nunicipality, a
14 county, whatever the geographics are?

15 M5. MONCADA: | don't have a precise answer to
16 that. | wll answer it this way: The invoice is
17 essentially the result of the rate tines the nunber
18 of poles to which the entity is attached. So if a
19 pol e attacher is on 400,000 of our poles, we could
20 be | ooki ng at amobunts of 10, 20 mllion doll ars.

21 If the pole attacher is on far fewer poles, then it
22 will be -- then the invoice amount wll be

23 proportionately | ower.

24 COMM SSI ONER LA ROSA:  Thank you.

25 CHAI RVAN CLARK: Any ot her questions?
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1 | think have a coupl e.

2 Ms. Moncada, | amgoing to address this to you

3 to begin with, so let's make a small hypot heti cal

4 here that the di sputed anount is the two dollars

5 that you nmentioned between the six that's currently

6 negoti ated and eight. Could the attaching entity

7 basically say, when they file their conplaint, that

8 they don't agree with the six either? And would

9 that negate your ability to collect the six?

10 M5. MONCADA: This is, in a practical sense,
11 how we view this working. W send out an invoice.
12 It's due on June 30th, let's say. Then they say,
13 we are not going to pay it because we think the

14 rate is too high. At that point, we say, well,

15 what do you think it should be? | think that's a
16 very reasonabl e question, a fair question to ask.
17 If you think it's too high, then what should it be?
18 And they say, well, we think it should be X Well,
19 at | east pay X then.

20 CHAI RMAN CLARK: So you are asking for a

21 vol untary conpliance that is contrary to a contract
22 you have in place? Because your attachnent -- you
23 are already guided with a conpany by a contractua
24 obligation. You are not doing attachnents w thout
25 a contract in place. The contract specifies the
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1 anount to be paid. | assune that sone instance
2 occurs where we are no |onger in agreenent that
3 this particular attachnment conplies under the terns
4 of the existing contract, is that correct?
5 M5. MONCADA: | couldn't agree with you nore
6 that there is a contractual obligation to pay the
7 anount that is set forth pursuant to either the
8 rate in the contract or the fornmula in the
9 contract. And, in fact, there is a | ongstanding
10 under st andi ng even at the FCC through a U S.
11 Departnment of Justice letter that was provi ded at
12 one point to the Eleventh Crcuit Court of Appeals
13 whi ch says you should pay the full anmount. You
14 shoul d pay the full anount.
15 So that's the contractual obligation. And
16 what we are trying to say through the rule is we
17 woul d love for the contract to be conplied with in
18 its totality, but at least if you're -- at |east
19 before filing the conplaint at the Comm ssion, at
20 | east pay the X that you think is the right rate.
21 W are not trying to have nonconpliance with our
22 own agreenent. We would prefer conpliance with the
23 agr eenent .
24 CHAI RVAN CLARK: M. Hatch, M. Self, would
25 you like to respond before I go to ny next
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1 questi on?

2 MR. HATCH. A coupl e of thoughts.

3 First, to the extent that it's antici pated

4 that this would narrow the issues and enabl e

5 reasonabl e settlenents, by the tine you file a

6 conpl ai nt, negotiations have failed, so this is not

7 going to hel p that process.

8 Now, subsequent to filing the conplaint and

9 t he devel opnent of the litigation, you can al ways,
10 again, still try and resolve the case as the case
11 devel ops, but this is not going to help you before
12 you file a conplaint.

13 | guess second, it is a procedural bar that's
14 going to engender a whole |ot nore litigation

15 because I will certify pursuant to the rule that |
16 did. The defendant in the conplaint will then say,
17 wel |, no, you didn't do this as part of your

18 agreenent, your attaching agreenent.

19 So essentially you fight that fight before you
20 can even fight -- file a conplaint. And | think

21 the staff has it right, that once you file the

22 conplaint, all the issues are on the table and they
23 are all available for litigation, and the

24 Comm ssion can flesh themall out as they are

25 identified in the process and go through. That is
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the process the Conmm ssion follows typically.

To create this automati c narrow ng based on
one party's perception of whether they are
conplying or not | think is probably too far a
stretch. | don't think you can do that adequately.
You are creating two separate proceedi ngs. Because
then you have a proceeding to determ ne whether you
can file a conplaint. | nean, under the APA you
are going to have a proceeding of sonme sort to
reach that concl usion.

CHAl RVAN CLARK: M. Self.

MR SELF: | bill by the hour so | |ove
litigation. This just seens |like a |awer's relief
act. As M. Hatch indicated, it really sinply
provi des nore opportunity to litigate the case
before you actually litigate the case.

| agree with Ms. Moncada. There can be
hundreds of thousands of poles such that even a
dollar or two dispute can be serious noney. And
that's, quite frankly, the point. Even though
these are all very large corporations, you know,
tens of mllions of dollars here, tens of mllions
of dollars there in disputes, you know, does add
up. And so as much as | would |ove to potentially

be involved in litigating these additional issues,
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1 it's -- it's just -- it's stupid. It's just
2 unnecessary to have to engage in this sort of pre
3 litigation, threshold litigation before you can
4 even deci de.
5 Just -- as the staff has indicated, just file
6 your conplaint. Put in what you think is rel evant.
7 The respondent will respond with what that parties
8 thinks is relevant, and then you are off to the
9 races.
10 CHAI RMAN CLARK:  Thank you, M. Self.
11 Ms. Moncada, | kind of understand where you
12 are comng from phil osophically. [|'mnot sure how
13 we get there.
14 My second observation is the | anguage that you
15 have proposed |I think is different fromthe
16 | anguage you began your statenent wth.
17 As | read the language, and I wll ask for
18 | egal clarification. | amcertainly not an
19 attorney, and don't claimto be, but the proposal
20 that | read actually doesn't require you to make a
21 paynent. It basically requires that you verify
22 whet her or not you have nade the paynent.
23 | don't have a real issue or problemwth
24 that. | think you were asking for it to go further
25 than that, and wanting to change what you proposed
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1 to put teeth in to say you will pay it, or agree
2 that you are going to pay it; is that correct?
3 M5. MONCADA: It is correct that we have
4 nodi fied conpared to what we submtted on Septenber
5 15th slightly. Yes.
6 CHAI RVAN CLARK: Ckay. Ms. Cowdery, did -- |
7 assunme | read the | anguage correct?
8 M5. COADERY: Yes, Conm ssioner.
9 CHAI RMAN CLARK: Yay. Two points for me.
10 Good.
11 Commi ssi oners, questions or coments,
12 observations?
13 Conmi ssi oner La Rosa.
14 COMM SSI ONER LA ROSA:  Chai rmman, thank you.
15 Just one further question. Mybe this goes to FIT
16 and to AT&T.
17 What ot her options do you have other than
18 attachi ng?
19 MR, SELF: |'msorry, other than what?
20 COMM SSI ONER LA ROSA: Than attaching to these
21 pol es, what other options do you have -- goi ng back
22 to the Chairman's question, saying is this going to
23 del ay service to the end user, to the consuner,
24 what ot her options that exist, and are those
25 processes longer than it would be for attaching
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1 onto the poles fromwhat we are seeing today?
2 MR SELF: | nean, fundanentally, you either,
3 you go aerial or you go underground. And
4 underground tends to be a | ot nore expensive,
5 obviously, for multiple reasons. And the poles are
6 there. You certainly don't want us putting
7 additional poles. A lot of nmunicipalities and
8 counties don't permt nultiple poles. You got to
9 use what's already there. And, you know, the
10 Congress has found that it's a fundamental right to
11 be able to attach to existing poles. That's what
12 enabl es carriers to provide service.
13 And so, sure, you could go underground, but
14 that just adds nore cost not into the equation.
15 MR. HATCH: It also -- it also adds a |lot nore
16 time in terns of going underground in terns of
17 aerial. Aerial is nmuch faster, nmuch nore econom c.
18 MR, SELF: And even with directional boring,
19 there is still issues, especially with sone |ocal
20 governnents, as to when and how you can do sone of
21 those things. You know, it becones nore
22 probl ematic, especially in, |ike, downtown areas.
23 They don't want you cutting streets. They don't
24 want you cutting sidewal ks. So it can be a ness.
25 CHAI RMAN CLARK:  Conm ssi oner Fay.
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1 COW SSI ONER FAY:  Thank you, M. Chairnan.

2 If I could, ny question is directed at staff

3 and not the presenters here, the speakers.

4 If we go ahead and nove forward with the

5 recommendati on as proposed to us with the rules,

6 can you just clarify for nme if there are current

7 actions pending at the FCC, would they then nove

8 over to the Comm ssion? O, | guess, if they are

9 resol ved and either appealed, or they are in a

10 different state, would those then be npbved to the
11 Commi ssion, or would they be resolved before -- |
12 guess | should say after our certification is

13 recei ved?

14 CHAl RVAN CLARK: Ms. Cowdery.

15 M5. CONDERY: There is sone anmount of unknown
16 in that at this point for staff. W are aware that
17 | believe there are, like, two proceedings at the
18 FCC that | believe are possibly in the

19 reconsi deration node. | do not know the tim ng how
20 long that's going to take.

21 Al I knowis that, you know, under the FCC
22 rules, once we certify to the FCC, the FCC -- and
23 the FCC approves the certification and does sone
24 public notice and everything, they will dismss

25 those -- they will dism ss pending cases for |ack
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of jurisdiction and send themto the Conm ssion.

What that neans precisely, if they've got
sonet hi ng pendi ng on reconsideration at this tinme |
do not know. We would certainly find that out
bef ore we cane back to the Conmm ssion for
certification. W would update ourselves on what
exactly was going on, and what exactly the FCC s
position would be on that. At this tinme, that's
what | know.

COMM SSI ONER FAY: Ckay. So | guess there is
the two possible ones, and then as we get closer to
certification, then the FCC, | guess, could tell us
If they are going to close those out or not before
we receive our certification.

M5. CONDERY: We will find out.

COW SSI ONER FAY: Ckay. That's all | had,

M. Chair.

CHAI RVAN CLARK: Ms. Moncada.

M5. MONCADA: Yes, a few things.

| just wanted to nake sure that | answered
your question clearly about the change that was
made in the | anguage conpared to what was submtted
on Septenber 15t h.

All we are doing is changing the requirenent

fromconfirmng whether the attaching entity has
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1 made the paynment to confirmation that the attaching

2 entity has nade the paynent. Really no nore than

3 t hat .

4 | would like to respond to a few of the

5 comments that have been nade.

6 Essentially what | amhearing is that they

7 shoul d be allowed to pay zero for as |long as the

8 anount is in dispute and until the end of the

9 Commi ssi on's proceedi ng.

10 | think we can all agree that, yes, certain

11 entities have a statutory right to attach under

12 nost circunstances, but none of them have the right
13 to attach for free. And if you are w thhol ding

14 paynent, you shoul d probably know what it is that
15 you think the rate should be. Oherw se, how could
16 they even cone to this conmssion and file a

17 conpl ai nt without presenting to you an idea of what
18 they think the rate should be?

19 And | disagree that it's not going to help you
20 before filing the conplaint, because there could be
21 an array of cases that are never filed because this
22 rule requirenent exists, if adopted by you all, and
23 therefore, the undi sputed anount is paid, and

24 parties can cone together and reach a reasonabl e

25 conprom se on the undisputed -- | amsorry -- on
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1 t he di sputed anmount, and then never cone before
2 you. And so you would never actually see the
3 evidence that it hel ped you because it didn't cone
4 bef ore the Conmm ssion, but once it does cone to the
5 Commi ssion, it is streamined and focused.
6 CHAI RMAN CLARK:  Good points.
7 | amstill and, | guess -- and | amgoing to
8 go back to another |egal opinion here regarding
9 even if you change the | anguage to your second
10 proposal of confirmation, would the failure to
11 attach such an evidentiary docunent that confirns
12 it automatically discharge the case in the other
13 person's favor?
14 M5. COADERY: It would nmean that if one of the
15 requi renments for filing the conplaint is not net,
16 you woul dn't have con -- you know, you wouldn't be
17 considered to have filed a conplaint. And under
18 this rule, you have to file everything that's
19 listed in order to get a filing date for the
20 conpl ai nt.
21 So it would not be considered conplete, and it
22 woul d not be considered filed, and the tinefrane
23 woul dn't -- the tinme clock wouldn't start rolling.
24 The respondent has 30 days if they want to file,
25 fromthe filing date, file a response.
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting

(850)894-0828 Reported by: Debbie Krick



42

1 CHAI RMAN CLARK: So you have -- you have to
2 have filed the docunent confirm ng the paynent. |If
3 you filed a docunent that --
4 M5. CONDERY:  Yes.
5 CHAI RMAN CLARK: -- did not confirmthe
6 payment, it would not be in conpliance. So the
7 original request was just a verification statenent.
8 This requires a confirmation that changes and
9 shifts the burden.
10 M5. MONCADA: Right. And | still don't know
11 what, you know, legally what does verified, what
12 does confirnmed --
13 CHAI RMAN CLARK: I f you took the word verified
14 out that just says a statenment fromthe conpany
15 representative --
16 M5. MONCADA: Right.
17 CHAI RVAN CLARK: -- that would be nore --
18 Comm ssi oners, back at you.
19 Commi ssi oner Passidono. | amsorry, | mssed
20 your |ight.
21 COWMM SSI ONER PASSI DOMO: Qui ck questi on.
22 | don't know if this should be directed to Ms.
23 Cowdery, but | know that specifically in the
24 statute FCC precedent does not apply here. That's
25 the, you know, the Florida Legislature has nade
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1 that clear. But has this sort of, you know,
2 prerequisite, is that required at the FCC -- was
3 that previously required at the FCC? Are there,
4 you know, FCC decisions to that respect? That's
5 basically to any of you.
6 M5. COADERY: | do not know. | don't know if
7 that's been an issue that's cone up at the FCC or
8 not. | do not know.
9 CHAI RMAN CLARK:  Conmi ssioners, you have
10 staff's proposal, you have --
11 nt. nmon: |'msorry, M. Chairman --
12 CHAl RVAN CLARK: Ms. Mboncada, yes.
13 M5. MONCADA: -- | apologize. | would like an
14 opportunity to respond to Comm ssi oner Passidono's
15 question if that's okay?
16 CHAI RMAN CLARK:  Sure.
17 M5. MONCADA: Thank you.
18 So | have two authorities here with nme this
19 norning. One, again, is a letter from March 29th
20 of 1999 fromthe U S. Departnent of Justice, Gvil
21 Deci sion, Appellate Staff, and I think it's
22 rel evant here. It was sent to the Eleventh Circuit
23 Court of Appeals in connection with a GQulf Power
24 pol e attachnent appeal fromthe FCC, and it says:
25 The FCC has no general power to set pole
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attachment rates in the first instance. |Its

regul atory authority over such rates cones into
pl ay when a cable conpany files a conpl ai nt
alleging that a rate charged by a utility is not
just and reasonable. Thus, in the absence of an
FCC adj udi cation, a cabl e conpany seeking pole
access nust pay the rate that the utility demands.

There is a lot nore, but | will skip to page
six here and it says:

I f a cable conpany files a conplaint and the
FCC determnes that a rate is not just and
reasonabl e, the FCC may order the utility to accept
what the FCC determnes to be a just and reasonabl e
rate, and may order the utility to pay a refund.

And that's what this letter says about the
procedur e.

And | al so have a Fi ber Technol ogi es Networ ks
conpl ai nt versus Duquesne Light Conpany from 2003,
an FCC deci sion, where the FCC says -- and | don't
have it highlighted, so | apologize. But it does
go on to say that the attacher who was cl ai m ng
that it should not have been forced to pay the rate
charged by the electric utility denonstrated --
failed to denonstrate actual or threatened

term nati on.
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1 It says: Although, we understand that Fiber
2 Tech contends that the $565, 000 constitutes an
3 overcharge in violation of Section 224.
4 And just as background, Section 224 is the
5 pol e attachnent conplaint rule for the FCC
6 Fi ber Tech fails to explain in either the
7 state petition or the conplaint how it could be
8 irreparably harmed if it sinply paid Duquesne the
9 565, 000-dol | ar anpbunt now, with the expectation
10 that it would later recover this paynent as a
11 refund if it succeeds in proving this Section 224
12 viol ations alleged in the conplaint.
13 So hopefully that's hel pful to you,
14 Comm ssi oner Passi dono.
15 COMWM SSI ONER PASSI DOMO: Sure.  Thanks, Ms.
16 Moncada.
17 | mean, | understand that authority. The way
18 that | hear that, though, is that it's not setting
19 a bar for getting your conplaint inin the first
20 place. It's, obvious, you need to pay your, you
21 know, you have to pay your contractual obligations,
22 but that doesn't stop you fromfiling the conplaint
23 as it's kind of a prerequisite or an additional
24 requi renment before they take up -- there is
25 probably nore to that case that | don't know.
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1 CHAl RVAN CLARK: M. Self.
2 MR SELF: Thank you, M. Chairman.
3 | don't that randomy reading letters and
4 things is very useful at this juncture. |t seens
5 to ne, if anything, that what Ms. Moncada has done
6 IS proven ny point, which is why you need to
7 provide further elaboration in the rule as to what
8 exactly the statute neans with respect to what are
9 those FCC rul es and precedents that apply, so.
10 CHAI RMAN CLARK:  Thank you, M. Self.
11 Commi ssi oner Graham a question?
12 COW SSI ONER GRAHAM Wl I, | was just going
13 back to what Florida Power & Light just said. It
14 seens |ike they are going to the other -- it seens
15 li ke the FCC was going to the other extrene, where
16 they are saying, pay the full anmount up front, and
17 after the negotiations you can get a refund com ng
18 back if contractually you think you owe |ess than
19 what they are telling you you owe.
20 What | was proposing earlier was just noving
21 forward on the | ower anmbunt and allow for it, after
22 the suit dispute is handled, for the dollars to
23 change hands that way.
24 So | get where they are comng from and it
25 nmakes sense to ne that why shoul d sonebody sit --
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1 why shoul d sonebody be able to hang on their poles
2 for free until after the thing is done. There is
3 no skin in the gane.
4 MR SELF: And, M. Chairman, just briefly. |
5 believe Ms. Moncada inplied that carriers are
6 seeking to say pay zero.
7 And | obviously can't speak for the universe
8 of carriers that attach to poles, but | don't think
9 any of the carriers are suggesting that they shoul d
10 pay zero. | think they pay what they believe is
11 undi sputed. The problemis what -- what Carrier A
12 may say is the disputed anount, the pole owner nmay
13 conpletely disagree as to whether that is the
14 anount that's in dispute.
15 CHAI RMAN CLARK: | think that's kind of where
16 | keep com ng back at, is how do | know what is an
17 undi sputed anount? That's what | am struggling
18 with here. Do you think, M. Mncada, that there
19 is a point that both the parties can agree to what
20 an undi sputed anmount is?
21 M5. MONCADA: Absolutely. So when FIT nenber,
22 let's just say, for exanple, cones to you with a
23 conpl ai nt and says, FPL is charging nme $10, it
24 should be 7.50. That 7.50, it is undisputed that
25 they shoul d be paying at |east that anount.
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1 CHAI RVAN CLARK: So if we nade a nodification
2 sonehow, | don't know how yet, to the proposed
3 | anguage that says that there was -- if there is a
4 unquesti oned undi sputed anmount, there is an -- if
5 there i s an undi sputed anount, that that should be
6 paid. M. Self, how would you feel about that, if
7 both parties agree to an undi sputed anount that is
8 owed?
9 MR, SELF: The problemis is they may not

10 agree with --

11 CHAI RVAN CLARK: | didn't ask that. That was
12 not -- the question is if they agree on an

13 undi sput ed anount ?

14 MR, SELF: | think what you are asking is if
15 the petitioner would say, | believe | owe X, and |
16 have paid X, is that what you're --

17 CHAl RVAN CLARK: Yes, that is correct.

18 MR, SELF: That's what you are | ooking for?
19 CHAI RVAN CLARK:  Yes.

20 MR, SELF: | think making the statenment is

21 probably -- | think it -- if | was drafting a

22 conplaint, I think I would nmake that statenent

23 nmyself in the conplaint to let the Comm ssion know
24 that we are not -- we haven't conpletely paid zero.
25 | think I would make -- | think it's just
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1 fundanental as a | awer to nake that type of

2 statenent in the pleading. | don't know that you

3 need to require making that statenent.

4 CHAI RMAN CLARK: I n order for us to put -- in

5 order for us to put the -- when we | ook at the

6 stick and carrot approach here, | think that's,

7 that may be a reasonable way to get that.

8 M . Hatch, your thoughts?

9 MR, HATCH: My thoughts follow along with M.
10 Self's a little further in the sense that where M.
11 Self started was what if they don't agree? Wat if
12 t hey cannot agree?

13 CHAl RVAN CLARK: But you're -- we are

14 disregarding that. |[If the |anguage says -- if you
15 don't agree, then -- it sets it aside.

16 MR. HATCH: If your point is when you file a
17 conpl aint, you allege in your conplaint that | have
18 paid X that | think is the right anount.

19 CHAI RVAN CLARK:  Uh- huh.

20 MR, HATCH:. If that's your statenment, and it's
21 not a threshold filing to establish whether X is

22 correct, then | don't know that | have a problem
23 wth that.

24 CHAI RVAN CLARK: Good. That's what | wanted
25 to hear.
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MR, SELF: Yeah, | think | understand what you
are saying now, M. Chairman. You sinply are
saying that as a matter of pleading, the petitioner
shoul d state how nuch they have paid.

CHAI RMAN CLARK: And that -- no, not exactly,
not how nuch -- not stating how nuch they have
pai d, but how nuch they are appearing to pay.

MR, SELF: How nuch they think it should be --

CHAI RVAN CLARK:  Yes.

MR SELF:. -- and if they have paid it?

CHAI RMAN CLARK: Do you think it is possible
for the two of you to work that statenent out,

Ms. -- | amsorry, three of you, three parties --
to work that out in a statenment?

M5. MONCADA: | do, and it is exactly what we
intended. So to the extent that our | anguage nade
it confusing, then we apol ogize for that, and we
will work on it; because that is precisely the
concept that we were trying to acconplish, which is
if you believe the rate is X, then at |east pay X

CHAI RMAN CLARK: Ms. Cowdery, Ms. Helton, do
y'all think that is possible physically?

M5. HELTON: Sure.

CHAl RVAN CLARK: Great. That's what | wanted

to hear.
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1 Commi ssi oners, do you have any objections to
2 us proceeding down this route? W are |ooking for
3 solutions. Everybody is liking it? Good. Then
4 10-m nute recess, 12 if necessary.
5 (Brief recess.)
6 CHAI RMAN CLARK: Al right. | think everybody
7 had a chance to read it. It won't take |long. That
8 repl aces line 16, correct, on page 127
9 Al right. Again. Let nme say thank you al
10 for your cooperation and willingness to work this
11 out. It seens to nme to be a very good conprom se
12 on all parts.
13 There are three decisions, | guess, before the
14 Comm ssion right now There was a question
15 regarding the extension from-- the change from 180
16 days to 90 days. There was the issue of dealing
17 with the rule and FCC, and whether or not the
18 applicable. And then the third proposal is this
19 particul ar change, the change in subsection (g),
20 subpar agraph (g) on page 16; am| correct?
21 MR, HETRI CK: That captures the three issues.
22 Yes, M. Chairnan.
23 CHAI RMAN CLARK: Ckay. Any comments from any
24 parties before I call for a notion?
25 MR, HATCH: M. Chairman.
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1 CHAI RVAN CLARK:  Yes.

2 MR HATCH  Tracy Hatch with AT&T.

3 CHAI RMAN CLARK:  Yeah, | am sorry.

4 MR. HATCH.  Sorry about that.

5 CHAI RMAN CLARK:  Thank you.

6 MR, HATCH: The | anguage as it's basically

7 been witten out works fine, but | still call into

8 questi on whether the statutory provision itself

9 allows for this in there. You know, we are -- we
10 are engaged in a debate is it procedural, is it

11 not? And it drifts back and forth across the |ine.
12 It's extrenely very close. And so | still question
13 whet her or not it's actually provided for in the
14 statute as your rule-naking authority.

15 CHAI RVAN CLARK: Dul y not ed.

16 Ms. Cowdery, you are going to say duly noted
17 al so, right?

18 M5. CONDERY: Duly noted, we have authority.
19 CHAI RMAN CLARK:  Thank you.

20 Commi ssi oner s?

21 M. Self?

22 MR SELF: Can | just say ditto to M. Hatch?
23 CHAI RMAN CLARK: Yes. Sure. Ditto. It's on
24 t he record.

25 Conmi ssi oners?
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1 Commi ssi oner Graham

2 COW SSI ONER GRAHAM  You know, it's

3 Interesting to me that it took nine attorneys 30

4 m nutes to come up with 42 words.

5 MR HATCH If we got paid by the word, it

6 woul d be a | ot |onger.

7 COW SSI ONER GRAHAM | picked the wong

8 pr of essi on.

9 CHAl RVAN CLARK: That's right.

10 Commi ssi oner Fay.

11 COW SSI ONER FAY: Thank you, M. Chairnman. |
12 have a comment and then | wll nove forward with

13 this item

14 | think the debate here had today was a good
15 one. It is alittle concerning to hear that there
16 is still a legal objection but substantively you

17 agree to the language. So | think with that, that
18 conponent of the issue, can nove forward.

19 | think, in large part, the Legislature's

20 intent in novenent fromthe FCCto us to do this
21 does touch on the jurisdiction and how t hese things
22 will conme forward to us. And so | think -- | think
23 actually all three parties and their | awers served
24 them wel | today, because | think it's proof that we
25 are not exactly sure how all of these are going to
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1 | ook and what will be included.
2 And ny concern is just, you know, we are a
3 venue to resolve these -- these issues, but not
4 necessarily one to litigate other issues that are
5 going to be brought in on these potentially, and so
6 | just ask the parties to be very m ndful of that
7 as we -- we nove forward.
8 And | think, you know, the -- all jokes aside
9 about | awers, right, and the hourly billing, |
10 think there is a potential for a lot of ancillary
11 litigation related to some of these conponents, and
12 obviously, it's an inportant issue for the
13 Interested parties. But | think just, as we nove
14 forward, we will keep in mnd our jurisdiction in
15 the Commi ssion and what that the Legislature has
16 asked us to do.
17 So with that, | feel, M. Chairman, at your
18 direction, with the negotiated | anguage on t hat
19 | ssue 3, the 180-day, and then as the staff
20 recommendati on i ncludes the rate setting | anguage,
21 whi ch does not nmandate the FCC | anguage, | would
22 nove approval on that item
23 CHAI RMAN CLARK: | have a notion, do | have --
24 M5. HELTON: And, M. Chairman, naybe, to nake
25 the record conplete, | don't think we've actually
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1 read the | anguage into the record.
2 CHAI RVAN CLARK: Ckay. W'Ill read itemGinto
3 the record substituting the itemin front of you
4 for line 16 on page 12 of the staff recommendati on.
5 ltem G would read: If the conplaint involves
6 a dispute regarding rates or billing, a statenent
7 of the dollar amount in dispute, the dollar anount
8 not in dispute, whether the anmobunt not in dispute
9 has been paid to the pole owner, and if not paid,
10 t he reasons why not.
11 COMWM SSI ONER FAY: That would be included in
12 ny -- in nmy notion.
13 CHAI RMAN CLARK: Al right.
14 COW SSI ONER FAY: It's said nuch better than
15 I would, so thank you, M. Chairnan.
16 Do | have a second?
17 COW SSI ONER GRAHAM  Second.
18 CHAl RVAN CLARK: | have a second, a notion and
19 a second.
20 Any di scussi on?
21 On the notion, all in favor say aye.
22 (Chorus of ayes.)
23 CHAI RMAN CLARK:  Opposed?
24 (No response.)
25 CHAI RVMAN CLARK: Mbtion carries.
112 W. 5th Avenue, Tallahassee, FL 32303 premier-reporting.com

Premier Reporting (850)894-0828 Reported by: Debbie Krick



56

1 Thank you very nuch. Thank you to all of the
2 parties involved here today.

3 MR, SELF: Thank you, Comm ssioners.

4 CHAI RVAN CLARK: Are there any other itens to
5 cone before the Agenda Conference?

6 Seei ng none, we stand adj ourned.

7 W will reconvene in, Dave, do you need 107?
8 Five mnutes. Reconvene in five m nutes.

9 (Agenda item concl uded.)
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