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RE: Docket No. 20220127-PU — Proposed repeal of Chapter 25-25, F.A.C., concerning
purchasing procedures; proposed repeal of Rule 25-22.002, F.A.C., Agenda of
Meetings; proposed repeal of Rules 25-22.100, 25-22.101, 25-22.1035, 25-22.104,
25-22.105, and 25-22.107, F.A.C., concerning management of records; and
proposed repeal of Rule 25-22.033, F.A.C., Communications Between
Commission Employees and Parties.

AGENDA: 08/02/22 — Rule Proposal — Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: La Rosa
RULE STATUS: Proposal May Be Deferred
SPECIAL INSTRUCTIONS: None

Case Background

The Joint Administrative Procedures Committee (JAPC) staff recently reviewed, pursuant to
Section 120.545, Florida Statutes (F.S.), the Commission’s rules in Chapter 25-25, Florida
Administrative Code (F.A.C.), Purchasing — General Purchasing Procedures, and Chapter 25-22,
F.A.C., Rules Governing Practice and Procedure, and submitted letters to the Commission,
questioning the authority, necessity, and form of certain rules in those chapters.
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Rules 25-25.001 through 25-25.030, F.A.C., address the Commission’s procurement and
purchase procedures of goods and services.! The Commission has statutory authority to
implement procedures for the purchase of goods and services pursuant to Section 350.0603, F.S.,
and Chapter 287, F.S.? In the 1980s and early 1990s, Rules 25-25.001 through 25-25.030,
F.A.C.,> (Chapter 25-25 or purchasing rules) were adopted to implement the Commission-
specific purchasing procedures.

On February 4, 2022, the Commission received a letter from JAPC staff, requesting that the
Commission review and respond as to whether certain purchasing rules require amendment or
repeal. At the time it received the JAPC letter, Commission staff was already in the process of
reviewing the entire chapter of the Commission’s purchasing rules and had concluded that the
entirety of Chapter 25-25, F.A.C., should be repealed.

Rule 25-22.002, F.A.C., Agenda of Meetings, was adopted in 1981 and has not been amended
since 1999. The rule provides that a majority vote of a quorum of the Commission is required to
modify the presiding officer’s decision to make a specific change in the agenda. On May 26,
2022, the Commission received a letter from JAPC* indicating that it is unclear what statute this
rule implements and questioned the rulemaking authority for this rule. Because the rule is
outdated and the content of this rule is already addressed by the Administrative Procedures
Manual (APM) 2.11-6 “Changes Affecting Agenda Items,” staff is recommending that this rule
be repealed.

Rules 25-22.100, .101, .1035, .104, .105, and .107, F.A.C., address management of Commission
records and orders as set forth by the Department of State archives rules. On June 28, 2022, the
Commission received a letter from JAPC stating that the Commission may lack rulemaking
authority for these rules and that the rules contain unnecessary and obsolete requirements. The

! This recommendation does not address every provision required for state agency contracts contained in Chapters
110, 121,215, 216, and 252, F.S. Rather, the focus of this rulemaking is the purchasing statutes that relate to Rules
25-25.001 through 25-25-030, F.A.C., only.

2 Because the Commission is not an executive agency, not all of Chapter 287, Florida Statutes, is applicable to the
Commission. However, the Commission follows the Chapter 287 purchasing procedures and corresponding DMS
rules that address competitive bidding.

3 These rules are 25-25.001, Purpose; 25-25.002, Intent; 25-25.003, Definitions; 25-25.004, Procurement
Organization; 25-25.005, Delegation of Authority; 25-25.006, Formal Bids Required; 25-25.0061, Purchasing
Threshold Amounts and Procedures for Automatic Annual Adjustments; 25-25.007, Legal Advertisements; 25-
25.008, Contracts for Class Printing; 25-25.009, Source Selection, Bid Openings and Contract Awards; 25-25.010,
Single Source Procurement; 25-25.011, Emergency Procurement, 25-25.012, Responsibility of Bidders and
Offertory; 25-25.013, Multi-term Contracts; 25-25.014, Cancellation Clause; 25-25.015, Installment Sale and
Purchase Contracts; 25-25.016, Exemptions from Competitive Bid Requirements; 25-25.017, Bid Borrowing; 25-
25.018, Use of the Terms “or equivalent” and “no substitute”; 25-25.019, Purchases Not Requiring Formal Bids; 25-
25.020, Determinations; 25-25.021, Protest of Commission Decision; 25-25.022, Acquisition of Printing,
Duplicating and Reproduction Equipment; 25-25.023 ,Vendors and Suppliers; 25-25.024, Contractual Services; 25-
25.025, Minority Business Companies; and 25-25.030, Leases for Real Property.

4 The May 26, 2022 letter from JAPC also discusses the staff communication rule, Rule 25-22.033, F.A.C., which is
addressed by this recommendation. With regard to the other Chapter 25-22, F.A.C., rules that JAPC commented on
in its letter (Rules 25-22.001, 25-25-22.0021, 25-22.0022, 25-22.006, 25-22.029, 25-22.030, 25-22.032, 25-22-.036,
25-22.0376, F.A.C), staff consulted with and responded to JAPC that no amendments to the rules were required,
and, in some instances, technical amendments would be made to the rules. Technical amendments can be made to
the rules without going through the rulemaking process in Section 120.54, F.S.
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rules have not been amended since the 1990s, and Commission staff was already in the process
of reviewing Rules 25-22.100 through 25-22.107, F.A.C. Staff concluded that these rules should
be repealed.

Rule 25-22.033, F.A.C., addresses communications between commission employees and parties.
The letter from JAPC indicated that Rule 25-22.033, F.A.C., lacks statutory authority, contains
unnecessary and obsolete requirements, and does not appear to implement statutes for which the
Commission has rulemaking authority. Staff is recommending that the rule be repealed.

This recommendation addresses whether Rules 25-25.001 through 25-25.030, F.A.C., Rule 25-
22.002, F.A.C., Rules 25-22.100, .101, .1035, .104, .105, and .107, F.A.C., and Rule 25-22.033,
F.A.C., should be repealed. The publication of a notice of rule development in the Florida
Administrative Register is not required to initiate rulemaking for the proposed repeal of rules.’
The Commission has jurisdiction pursuant to Section 120.54, F.S.

5> Section 120.54(2)(a), F.S.
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Discussion of Issues
Issue 1: Should the Commission propose the repeal all of the rules in Chapter 25-25, F.A.C.?

Recommendation: Yes. The Commission should repeal all of the rules in Chapter 25-25,
F.A.C., as set forth in Attachment A. (Harper, Kissell)

Staff Analysis: The bulk of JAPC’s comments concerning Chapter 25-25, F.A.C., pertain to
references in the rules to old and repealed DMS rules, and JAPC questions whether the rules
require updating.

The Commission has statutory authority to implement its purchasing procedures pursuant to
Section 350.0603, F.S., which provides:

The Florida Public Service Commission may adopt rules and procedures for
purchases of commodities and services, including procurement of vehicles, office
space, and contractual services necessary for efficient operation. These
procedures must recognize that fair and open competition is a basic tenet of public
procurement and that both documentation of the acts taken and effective
monitoring mechanisms are important to the process.

Although the Commission has authority to adopt its own purchasing rules and procedures
pursuant to Section 350.0603, F.S., the Commission follows the procurement procedures in
Sections 287.056, 287.057,287.017, and 287.058, F.S., which together provide a framework for
agency purchases and include thresholds that trigger competitive bidding and requests for
proposals (RFPs). These statutes have corresponding Department of Management Services
(DMS) Rules 60A-1.002 and 60A-1.045, F.A.C., which the Commission also follows. This
statutory framework provides for the competitive bid or “RFP” process for purchases greater
than $35,000 total, as well as exceptions to the RFP process for “sole source,” “alternative
contract services,” or “state term’ contracts.

Historically, most of the Commission’s purchases of goods and services have been below the
$35,000 threshold amount that triggers competitive bidding under Chapter 287, F.S. For these
purchases, the Commission purchase order (P.O.) or “P-Card” procedure is consistent with the
requirements of Chapter 287, F.S., and the DMS rules. The Commission does not utilize any of
the Chapter 25-25, F.A.C., rules in order to make P.O. or P-card purchases.

Although outdated, Rules 25-25.001 through 25-25.030, F.A.C., in large part attempt to reiterate
the DMS purchasing rules along with the Commission’s APM procedures with one notable
exception, Rule 25-25.016, F.A.C. Rule 25-25.016, F.A.C. provides an exception to competitive
bidding for the Commission and states, in relevant part:

(2) When the Central Procurement Officer finds that commodities equivalent to
those offered on state contracts can be purchased at less than state contract
prices, such commodities may be purchased, without advertising, through the
informal bid procedure defined in subsection 25-25.003(10), F.A.C. This
procedure may be used regardless of commodity pricing but all such purchases

_4-
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must have prior approval of the Agency Head, or his designee, and be clearly
designated as exceptions to the state contracts awarded by the Department of
Management Services.

(emphasis added). While the Commission has statutory authority pursuant to Section 350.0603,
F.S., to implement this rule, the rule is no longer used for practical reasons because there are now
more cost-effective purchasing mechanisms that do not require the use of the PSC’s exception in
Rule 25-25.016, F.A.C. The rule has therefore become obsolete.

Because the Commission’s Chapter 25-25, F.A.C., purchasing rules are not being used and
contain issues as noted by JAPC, staff believes that the purchasing rules are unnecessary and
outdated and that the repeal of the chapter would result in a more streamlined procurement
process. For the above-stated reasons, staff recommends that Rules 25-25.001 through 25-25.030
should be repealed.

Statement of Estimated Regulatory Costs (SERC)

Before the adoption, amendment, or repeal of any rule, an agency is encouraged to prepare a
statement of estimated regulatory costs (SERC) of the proposed rule, as provided in Section
120.541, F.S. Pursuant to Section 120.54(3)(b), F.S., a SERC is required when the proposed
rules will have an adverse impact on small business or the proposed rule is likely to directly or
indirectly increase regulatory costs in excess of $200,000 in the aggregate in this state within 1
year after the implementation of the rule. Staff determined that the repeal of Chapter 25-25,
F.A.C., does not trigger the requirements for a SERC pursuant to Section 120.541, F.S., because
Chapter 25-25, F.A.C., has no affect on small businesses or on regulatory costs. Staff also
determined that a SERC is not necessary because the rules proposed for repeal do not exceed the
regulatory cost threshold of Section 120.541(1)(b), F.S. Moreover, the repeal of Chapter 25-25
does not require legislative ratification pursuant to Section 120.541(3), F.S. For these reasons, a
SERC has not been prepared for this rulemaking.

Minor Violation Rules Certification

Pursuant to Section 120.695, F.S., the agency head must certify for each rule filed for adoption
whether any part of the rule is designated as a rule the violation of which would be a minor
violation. The Commission maintains a list of minor violation rules on its website. The Chapter
25-25 rules are currently listed as minor violation rules. Thus, staff recommends once the rules
are repealed that the Commission remove the rules from the list of minor violation rules.

Conclusion
Based on the foregoing, staff recommends that the Commission should propose the repeal of all
of the rules in Chapter 25-25, F.A.C., as set forth in Attachment A.
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Issue 2: Should the Commission propose the repeal of Rules 25-22.002, 25-22.100 through
25-22.107, and 25-22.033, F.A.C?

Recommendation: Yes. The Commission should propose the repeal of Rules 25-22.002, 25-
22.100 through 25-22.107, and 25-22.033, F.A.C., as set forth in Attachment A. (Harper,
Teitzman)

Staff Analysis: JAPC’s letter also addresses a number of rules in Chapter 25-22, F.A.C.,
which pertain to the Commission’s practice and procedure.

Rule 25-22.002, Agenda of Meetings

Rule 25-22.002, F.A.C., provides that a majority vote of a quorum of the Commission is required
to modify the presiding officer’s decision to make a specific change in the agenda. JAPC’s letter
indicated that it is unclear what statute this rule implements and that it may lack rulemaking
authority. Staff agrees with JAPC that the rule lacks implementation authority. Moreover, staff
believes that the content of this rule is already addressed by APM 2.11-6 “Changes Affecting
Agenda Items,” which is a more appropriate location for this content than in a rule. For these
reasons, staff recommends that this rule should be repealed.

Rules Addressing the Clerk’s Office’s Recordkeeping of Orders

In addition, JAPC’s letter inquired about the necessity and authority for Rules 25-22.100, .101,
1035, .104, .105, and .107, F.A.C., which address recordkeeping performed by the Commission
Clerk’s office. For example, Rule 25-22.100, F.A.C., addresses the indexing, management, and
availability of Commission orders. Rule 25-22.101, F.A.C., simply states that the purpose of the
rule is to provide public access to and availability of all Commission orders, and Rule 25-
22.1035, F.A.C., provides that the official reporter of the Commission is its website. Rule 25-
22.104, F.A.C., provides the criteria for numbering of Commission orders, and Rule 25-22.105,
F.A.C., states how the Commission’s electronic database will be available from the
Commission’s website and how the Commission’s orders can be publicly searched there. Rule
25-22.107, F.A.C, reiterates how the Commission will make its orders accessible and available to
the public.

JAPC stated that since Rules 25-22.100, .101, .1035, .104, .105, and .107, F.A.C., were adopted,
changes were made to Section 120.53, F.S. These changes shifted the overall coordination of
agency final orders to the Department of State, so a rule can no longer cite to Section 120.53
F.S., as its law implemented. Currently, 120.53, F.S., provides general procedures for
maintaining agency orders electronically, and Section 120.533, F.S., provides the Department of
State’s (DOS) general procedures for management of agency final orders. Also, Rule 28-
101.001(h), F.A.C., State of Agency Organization and Operation (SOAO), was enacted in 1997
after the Commission Rules 25-22.100, .101, .1035, .104, .105, and .107, F.A.C., were adopted,
and it provides how an agencies’ SOAO should explain where and how orders can be accessed.
As such, some of the substance of these rules is duplicative of what is currently covered by the
general statutes regarding DOS’ recordkeeping as well as by pages 13-15 of the Commission’s
SOAO.
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Because Rules 25-22.100, .101, .1035, .104, .105, and .107, F.A.C., largely reiterate DOS’ rules,
and some of the information in the rules is already addressed by the portions of the SOAO, staff
believes that any information in the rules that remain pertinent to the Commission that is not yet
in the SOAO can be placed there. Likewise, staff believes some of the information contained in
the rules, such as how orders are indexed, is more appropriate for Section 2.1 of the
Commission’s APM. For these reasons, staff recommends that the Commission repeal Rules 25-
22.100, .101, .1035, .104, .105, and .107, F.A.C.

Rule 25-22.033, Communications Between Commission Employees and Parties
JAPC’s letter also asked the Commission to review and advise as to the Commission’s authority
for Rule 25-22.033, F.A.C. As statutes change, rules must be updated, changed, or repealed to
meet current law. If a rule was authorized by law 20 years ago but the law changes such that the
rule is no longer authorized by current law, it must be repealed. Chapter 120, F.S., the
Administrative Procedure Act, requires the Commission to regularly review its rules to
determine if the rules remain consistent with the agency’s rulemaking authority and the laws
implemented.® As such, a rule must cite to a statute that it is interpreting or implementing and
thus, if that citation is no longer applicable and there is no statute to interpret or implement, the
rule is essentially defective. Currently, there is no statute to be implemented by Rule 25-22.033,
F.A.C., and, therefore, there is no rulemaking authority for this rule.

Rule 25-22.033, F.A.C., was adopted by the Commission in 1993 and has not been amended
since. Changes in the law have occurred since the rule was adopted that render the rule obsolete.
In 1993, Section 120.53, F.S. gave agencies authority to adopt rules of procedure for
administrative hearings under 120.57, F.S., which is why Rule 25-22.033, F.A.C., cited Sections
120.569 and 120.57, F.S., as laws implemented by the rule. However, in 1996 the Florida
Legislature took away agencies’ authority under Section 120.53, F.S., and transferred it to the
Administration Commission.” The Administration Commission adopted the Uniform Rules of
Procedure (Uniform Rules) to establish Chapter 120 procedures to be followed by all agencies
and practitioners appearing before agencies.

Under current law, nothing in Chapter 120, F.S., grants agencies rulemaking authority to
implement the provisions of Sections 120.569 or 120.57, F.S., unless the agency obtains an
exception from the Administration Commission. Further, Rule 25-22.033, F.A.C., does not
contain any specific language that implements Sections 120.569 or 120.57.

In addition to being no longer authorized by current law, Rule 25-22.033, F.A.C., no longer
serves a purpose. The opening paragraph of the rule states that its intent is to “provide all parties
to adjudicatory proceedings notification of and the opportunity to participate in certain
communications.”

Subsection (1) of Rule 25-22.033, F.A.C., provides the scope of the rule, which is to govern all
communications between Commission staff and parties to docketed proceedings. In its attempt to
accomplish this, Subsection (1) reiterates and paraphrases prohibitions in Section 350.042, F.S.,

6 Section 120.74(1)(d)2, F.S.
7 Section 120.54(1)(e), F.S. (Supp. 1996).
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an ex parte statute which applies only to Commissioners, not staff. Section 350.042, F.S.,
explicitly exempts Commission staff from the ex parte communication prohibition and
procedures. The Commission on Ethics (COE) has interpreted Section 350.042, F.S., and
recognized that under Section 350.042, F.S., Commission staff is not subject to ex parte
prohibitions and instead, staff acts as gatekeeper to protect the Commissioners from receiving ex
parte information. The COE opined that if staff obtains a communication that “relates to a
docketed proceeding, it should be withheld from the commissioner.” The Commission follows
this procedure and will continue to do so once this rule is repealed. If a Commissioner
mistakenly receives an ex parte communication, as always, there is a procedure set forth by
statute for notifying parties. COE 91-33, July 19, 1991.

Subsection (2) of Rule 25-22.033, F.A.C., requires that notice of any written communication
between Commission employees and parties be transmitted to all other parties at the same time
as the written communication, whether by U.S. Mail or other means. When Rule 25-22.033,
F.A.C., was adopted in 1993, e-mail was not widely used for communications. However,
currently most communications between parties are now by e-mail, which allows for efficient
and simultaneous communications. Thus, Subsection (2) of Rule 25-22.033, F.A.C., is no longer
practical or necessary.

Subsection (3) of Rule 25-22.033, F.A.C., requires prior notice to all parties for any staff
communications with more than one party. Likewise, Subsection (4) of the Staff Communication
Rule states:

Any party to a proceeding may prepare a written response to any communication
between a Commission employee and another party. Notice of any such response
shall be transmitted to all parties.

Staff believes that Subsections (3) and (4) of Rule 25-22.033, F.A.C., are impractical and
unnecessary. The rule’s restrictions on communication are placed solely on Commission staff
while parties to the docket may communicate with each other freely. This means that in order to
have a question explained by a utility to more than one staff person at a time a noticed meeting
must be set in advance. This is time consuming and delays staff’s ability to efficiently understand
important aspects of the case.

Moreover, staff believes that Rule 25-22.033, F.A.C., is not needed to provide parties with
notification and opportunity to meaningfully participate in an adjudicatory proceeding before the
Commission because the Uniform Rules of Procedure, and Sections 120.569 and 120.57, F.S.,
provide protections for the parties. In addition, the Commission’s internal procedures assure that
all parties to proceedings are aware of written communications concerning the merits of a
docket. The Commission’s APM Section 2.10 C.3., Maintenance of Docket Files, states:

Files, letters, petitions, applications, pleadings, and other communications relating
to matters which may result in formal Commission proceedings are to be
officially filed with CLK for recording in CMS... .

skeksk
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Significant documents received by staff from any party to a proceeding should be
made available to all parties. Accordingly, within three working days from the
receipt of such data, staff shall provide a copy of the data to CLK for placement in
the official docket.

These internal procedures help ensure that all parties have access to significant communications
received by staff. Thus, Subsections (4) of Rule 25-22.033, F.A.C., is impractical and
unnecessary.

Subsection (5) reiterates or paraphrases prohibitions in ex parte communications found in
Sections 120.66, F.S. Section 120.66, F.S., provides that in any proceedings under Sections
120.569 and 120.57, F.S., a member of the agency engaged in advocacy in connection with the
matter under consideration is prohibited from making an ex parte communication to the
presiding officer, which at the Public Service Commission is the Commission.® Section
120.66(1), F.S., also provides that nothing in that subsection applies to advisory staff members
who do not testify on behalf of the agency in the proceedings or to any rulemaking proceedings.
Subsection (5) also reiterates or paraphrases prohibitions in ex parte communications found in
Section 350.042, F.S., a statute, which as noted above, does not apply to Commission staff.

Rule 25-22.033, F.A.C., contains unnecessary and obsolete requirements and does not implement
statutes for which the Commission has rulemaking authority. Additionally, it impedes
Commission staff’s ability to efficiently develop an understanding of issues, which is needed to
facilitate processing dockets before the Commission. Thus, staff recommends that this rule be
repealed.

Statement of Estimated Regulatory Costs (SERC)

Before the adoption, amendment, or repeal of any rule, an agency is encouraged to prepare a
statement of estimated regulatory costs (SERC) of the proposed rule, as provided in Section
120.541, F.S. Pursuant to Section 120.54(3)(b), F.S., a SERC is required when proposed rule will
have an adverse impact on small business or the proposed rule is likely to directly or indirectly
increase regulatory costs in excess of $200,000 in the aggregate in this state within 1 year after
the implementation of the rule. The repeal of Rules 25-22.002, 25-22.100 through .107, and 25-
22.033, F.A.C., does not trigger the requirements for a SERC pursuant to Section 120.541, F.S.,
because these are internal, procedural rules that have no affect on small businesses or on
regulatory costs. Staff determined that a SERC is not necessary as the rules proposed for repeal
do not exceed the regulatory cost threshold of Section 120.541(1)(b), F.S. Moreover, the repeal
of Rules 25-22.002, 25-22.100 through .107, and 25-22.033, F.A.C., does not require legislative
ratification pursuant to Section 120.541(3), F.S. For these reasons, a SERC has not been
prepared for this rulemaking.

Minor Violation Rules Certification
Pursuant to Section 120.695, F.S., the agency head must certify for each rule filed for adoption
whether any part of the rule is designated as a rule the violation of which would be a minor

8 The Commission meets the definition of “presiding officer” under Uniform Rule 28-106.102, F.A.C.

-9.



Docket No. 20220127-PU Issue 2
Date: July 21, 2022

violation. Rule 25-22.002, F.A.C., Rules 25-22.100, 25-22.101, 25-22.1035, 25-22.104, 25-
22.105, and 25-22.107, F.A.C., and 25-22.033, F.A.C., are currently listed as minor violation
rules. Thus, staff recommends that the Commission remove the rules from the list of minor
violation rules.

Conclusion
Based on the foregoing, staff recommends that the Commission should propose the repeal of
Rules 25-22.002, 25-22.100 through 25-22.107, and 25-22.033, F.A.C., as set forth in
Attachment A.

-10 -
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Issue 3: Should this docket be closed?

Recommendation: Yes. If no requests for hearing or comments are filed, the rules should be
filed with the Department of State, and the docket should be closed. (Harper)

Staff Analysis: 1f no requests for hearing or comments are filed, the rules should be filed with
the Department of State, and the docket should be closed.

-11 -
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25-25.001 Purpose.

ATTACHMENT A

Rulemaking Authority 350.0603, 350.127(2) FS. Law Implemented 350.0603 FS. History—

New 4-12-83, Formerly 25-25.01, Repealed

CODING: Words underlined are additions; words in struek-threugh type are deletions from

existing law.

-12 -



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Docket No. 20220127-PU
Date: July 21, 2022

25-25.002 Intent.

ATTACHMENT A

Rulemaking Authority 350.0603, 350.127(2) FS. Law Implemented 350.0603 FS. History—

New 4-12-83, Formerly 25-25.02, Repealed

CODING: Words underlined are additions; words in struek-threugh type are deletions from

existing law.
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25-25.003 Definitions.

ATTACHMENT A

CODING: Words underlined are additions; words in struek-threugh type are deletions from
existing law.
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New 4-12-83, Formerly 25-25.03, Amended 12-24-86, 8-15-90, Repealed

ATTACHMENT A

CODING: Words underlined are additions; words in struek-threugh type are deletions from

existing law.
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25-25.004 Procurement Organization.

ATTACHMENT A

Rulemaking Authority 350.0603, 350.127(2) FS. Law Implemented 350.0603, 350.127(3)
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